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ORDER
n^’Muly, 2022 1. Mr. Akhtar Ilyas, Advocate, learned counsel for the appellaft 

present. Mr. Muhammad Adeel Butt, Addl: AG alongwith Mp 

Muhammad Tufail, Assistant office of the Directorate, Elementary 

& Seeondary Education (E&SE), Peshawar and Mr. Iftikhar U1

Ghani, DEO(M) Buner in person present.

'^ide our^d'etaile^o^def^f todayC^laced in Service^AppeaPhJo. g.
'\v<\

\; 'N
^^82/20 ll8 ^titled A^t’dur Rashid-vs-.the. Government of Khyber

^ \ j|\ \
Pakhtunkhwa through Secretary Elementary & Secondary Education 

c c " \ ^
(E&SE), Department Peshawar'and^othersv^^copy placed in this file), 

^ this appeal is also disposed of on the same terms. Costs shall follow 

the events. Consign.

Pronounced in open court in Peshawar and given under our 

hands and seal of the Tribunal this 13'^^ day of July, 2022.
2.

(KALIM ARSHAD KHAN) 
CHAIRMAN

(FAR^HA
MEMBER(E)

t
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Proper DB is not available, therefore, the case is 

adjourned to^/ '2j-for the same before D^.

25.11.2021

Reader<■

K

15,06,2022 Learni:;cl counsel for the appellant present. Mr. Yakmin Khan, ADEO 

alongwiilM tVlr. Kabirullah Khattak, Additional Advocate General for the 

respondents present.

Learned counsel for the appellant requested for adjoiirnment on the ground 

that he has not made preparation for arguments. Adjourned. To come up for 

.'arguments on 13.07.2022 before the D.B.

K

(MIAN MUHAMMAD) 
MLMBLR (L.XLCU flVL)

(SALAH-UD-DIN) 
MLMBLK (.lUDlCIAL)

A

.
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05.08.2021 Learned counsel for the appellant present.

Mr. Kabirullah Khattak, Additional Advocate General alongwith 

Ubaid-Ur-Rehman ADO (Litigation) for respondents present.

Former made a request for adjournment being not in 

possession of the file today. This being an old case be fixed in last 

week of September, 2021 for arguments. Adjourned. To come up for 

arguments on 23.09.2021 before D.B.

u /

Chairman(Atiq Ur Rehman Wazir) 
Member (E)

23.09.2021 Counsel for the appellant and Mr. Muhammad 

Rasheed DDA for the respondents present.

Learned counsel for the appellant requested for 
adjournment for preparation and assistance. Case to 

come up for arguments on 25.11.2021 before the D.B.

(Rozina Rehman) 
Member(Judiciai)
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• 14.01.2021 Junior to counsel for appellant and Kabir Ullah Khattak 

learned Additional Advocate General alongwith Ubaid ur Rehman 

ADEO for respondents present.

Due to COVID-19, the case is adjourned to 01.04.2021 for 
the same as before.

READER

Due to non availability of the concerned D.B, the case is 

adjourned to 20.05.2021 for the same.

01.04.2021

t

05.03.2021 Due to pandemic of covid-19, the case is adjourned to 

05.08.2021 for the same before D.B.
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It' .2020 . Due to CO\/IDl9, the case is adjourned to 

Ll^ 2020 for the same as before.
;

V
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Due to COVID19, the case is adjourned to 31.08.2020 for 

the same as before.
06.07.2020

Due to summer vacation, the case is adjourned to 

05.11.2020 for the same as before.

31.08.2020
i

\
I

Ii

Junior to counsel for the appellant and Addl: AG 

alongwith Mr. Obaid Ur Rehman, ADEO for respondents 

present.

05.11.2020

The Bar is observing general strike, therefore, the 

matter is adi.ourned to 14.01.2021 for hearing before the D.B.

V
(Mian Muhamm; 

Member (E)
Chairrrian . s'
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Counsel for the appellant and Mr. Kabirullah Khattak, 
Additional AG alongwith Mr. Muhammad Irfan, Assistant for 

the respondents present. Learned counsel for the appellant 
seeks adjou/^urtent. Adjourned. To come up for arguments 

on 08.04.2020 before D.B>

. 03.03.2020

(M. Amin Khan Kundi) 
Member

(Mian Mohammad) 
Member
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Learned counsel for the appellant present. Mr. Kabir Ullah 

Khattak learned Additional Advocate General present.
1&.12.2019

Learned counsel for the appellant seeks adjournment.
26.12.2019 beforeAdjourn. To come up for arguments on

D.B.

4^
MemberMember

Clerk to counsel for the appellant present. Mr. 
Muhammad Jan, DDA alongwith Mr. Obaid Ur Rehman, 
ADEO for respondents present. Clerk to counsel for the 

appellant submitted an application for adjournment as 

learned counsel for the appellant has gone to Islamabad 

due to his personal engagements. Adjourn. To come up 

for arguments on tomorrow i.e 27.12.2019 before D.B.

26.12.2019

V

MemberMember

Counsel for the appellant present Mr. Muhammad 

Jan, DDA for respondents present. Learned counsel for 

the appellant seeks adjournment. Adjourn. To come up 

for arguments on 09.01.2020 before D.B.

27.12.2019

4-—
MemberMember

Due to general strike of the Kliyber Pakhtunkhwa Bar 

Council, the case is adjourned. To come up for arguments 

on 03.03.2020 before D.B.

09.01.2020

V

Member Member-
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Learned counsel for the appellant and Mr. Muhammad :

Jan learned Deputy District Attorney present. Learned counsel

i

/-V

i
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■'.i30.04.2019

\
!•t
y for the appellant seeks adjournment. Adjourn. To come up for ff

arguments on 15.05.2019 before D.B.i'

f A .imm'ie. emberMember

s

y- I*: •

15.05.2019 Counsel for the appellant and Addl. AG for the 

respondents present.r
fry’. ••'

Due to demise of his father, learned Member of the 

Bench (Mr. Hussain Shah) is on leave. Adjourned to 

24.07.2019 for arguments before the D.B. r\

i
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Learned counsel for the appellant present. Mr. Zia24.07.2019
Ullah learned Deputy District for the respondents present. 

Learned counsel for the appellant-., seeks 'adjournirient. 

Adjourned. To come up for arguments on 09.10.20i9 before

. ' 5

t .1

?.

D.B.

(M. Amin Khan Kundi) 
Member

(Hussain Shah) 
Member

i
t
;

■ ■

'
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. 24.01.20Clerk to counsel for the appellant present. Shakeel 

Superintendent representative of the respondent department

present. Written reply not submitted.^'^Reprcsentative of the

furnish written/ respondent department seeks tim^to 

reply/comments. Granted. To come up for written

rcply/comments on 13.02.2019 before S.B

Member

13.02.2019 Learned counsel for the appellant and Mr. Kabir 

Ullah Khattak learned Additional Advocate General 

alongwith Ubaid ur Rehman ADO present. 

Representative of the respondent department submitted 

written reply/comments. Adjourn. To come up for 

rejoinder/arguments on 28.02.2019 before D.B.

Member

28.02.2019 Clerk to counsel for the appellant and Addl. AG 

alongwith Hayat Khan, AD for the respondents 

present.

Due to general strike on the call of Bar 

Association instant matter is adjourned to 30.04.2019 

before the D.B.

Member
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- Neither appellant nor his counsel present. Mr. Kabirullah 

Khattak, Addl: AG for respondents present. Case to come up 

for written reply/comments on 09 .10.2018 beforgS.B.

10.08.2018(

Chairman

09.10.2018 Counsel for the appellant Mr. Akhtar Ilyas Advocate 

present. Mr. Kabirullah Khattak, Addl. AG for the 

respondents present and made a request for adjournment. 

Granted. To come up for written reply/comments on 

27.11.2018 before S.B.

Chairman

Learned counsel for the appellant and Mr. Kabir Ullah 

Khattak learned Additional Advocate General alongwith Mr. Hayat 
Khan Assistant Director present. Written reply not submitted. 
Representative of the respondents seeks time to file written 

reply/comments. Granted. To come up for written 

reply/comments on 18.12.2018 before S.B.

27.11.2018

©*■

M'^mber

Learned counsel for the appellant and Mr. Kabirullah 

khattak learned Additional Advocate General alongwith ■ 

Muhammad Azam KPO . present. Written reply not received; 

Representative of the respondent department seeks time to furnish 

written reply/comments. Granted by way of last chance, lo come

up for written reply/comments on 24.01.2019 before S.B.: -

18.12.2018

Member

,• -'A
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07.02.2018 Counsel for the appellant present. He submitted preliminary i 

arguments that similar appeal no. 363/2016 titled Shireen Zada-vs- 

Education Department and appeal no. 489/2017 titled Sher Yazdan-vs- 
Education Department have already been admitted |o regular hearing. This 

has also been brought on the same grounds.

-I

In view of the orders in the above mentioned service appeals this 

appeal is also admitted to regular hearing on the basis of the submission of 

the above mentioned plea. The appellant is directed to deposit security and 

process fee within 10 days. Thereafter notices be issued to the respondents 

for \vritten reply/comments on 16.04.2018 before S.B.

(AHMAD HASSAN) 
MEMBERf ■'' >

Clerk oT the counsel for appellant and Addl: AG lor the 

respondents present. Security and process fee not deposited. Appellant is 

directed to deposit security and process fee within sevcn(7) days, therealter 

notices be issued to the respondents foi\ written reply/comments on 

05.06.2018 before S.B. ' ^

16.04.2018

Member

05.06.2018 Learned counsel for the appellant present. Learned Additional 
Advocate General present. Security and process fee not deposited. Learned 
counsel for the appellant requested for further time to deposit security and

Process Fee Requested accepted by way of last chance. Five days given to
deposit security and process fee. Thereafter notices be issued to the 
respondents for written reply/comments. To come up for written 
reply/comments on 10.08.2018 before S.B

Seci^
' 'i

i

H

Member

-V-
V .



%rt.■i Form-A

FORMOFORDERSHEET
Court of

84/2018Case NOi

Date of order 
proceedings

S.No. Order or other proceedings with signature of judge

2 31

The appeal of Mr. Nasim Khan presented today by Mr. 

Akhtar Ilyas Advocate, may be entered In the Institution 

Register and put up to Worthy Chairman for proper order 

please.

23/1/20181

■r

tREGISTRAR

2- This case is entrusted to S. Bench for preliminary hearing
to be put up there on ^ j ^ j } ^

4

i -.

^ /
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/ BEFORE THE KHYBER PAKHTUNKHWA SERVICE-
‘I TRIBUNAL, PESHAWAR

u4S.A..NO., /2018

Faidamand Khan Appellant

Versus
-1*'

Govt, of KPK through Secretary, (E&SE), 
Department, Peshawar and others............. Respondents

INDEX

Description of documents.S.No. Annexure Pages.
1-^1. Appeal

2. Copy of , consolidated judgment 
dated 31.07.2015

A ^2^
3. Copy of promotion order 

30.04.2016 _________  .
Copy of W.P.No|. 1951 and order

B

4. C
5. Copy of order of august Supreme 

Court of Pakistan dated 20.09.2017
D

3Vie
6. Copy of departmental appeal / 

representation
E

32.7. Wakalatnama

Dated-

Through

Akhtar Ilyas
Advocate High Court 

' 6-B Haroon Mansion 
Khyber Bazar, Peshawar 
Cell: 0345-9147612

y-
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I-:y BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR

Khybcr Pakhtukhwa 
Service Triljiiitul

DJiiiry ( I ^
S.A. No. 11^ 72018

Faidamand Khan, SST (G) 
GHS Shalbandi, District Buner

l>atecS
Appellant

VERSUS

1. Govt, of KPK through Secretary, Elementary & Secondary 
Education (E&SE), Department, Peshawar.

Director, Elementary & Secondary Education, (E&SE), Khyber 
Pakhtunkhwa, G.T Road, Peshawar.

District Education Officer (M), District Buner at Daggar.

2.

3.

Respondents

APPEAL U/S 4 OF KHYBER PAKHTUNKHWA 

SERVICE TRIBUNAL ACT, 1974 FOR 

TREATING THE PROMOTION OF THE 

APPELLANT FROM THE DATE HE HAS 

QUALIFIED ON, AND THE VACANCIES HAD 

BECOME A VAILABLE:

Sheweth;
■ f

1) That numerous vacancies of SST in BPS-16 were available in the 

respondent-department since long and no steps were taken for 

appointments against those posts. However, in the year 2009 an 

advertisement was published in the print media, inviting 

applications for appointments against those vacancies, but a rider 

was given therein that in-service employees would not be eligible 

and they were restrained from making applications.istra#-

n
2) That the appellant do belong to the category of in-service 

employees, who were not permitted to apply against the stated 

SST vacancies.

3) That those who were appointed on adhoc/ contract basis against 
the abovesaid vacancies were later on regularized on the strength 

of KPK Employees (Regularization of Services) Act, 2009 (Act 
No.XVI of 2009)
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4) That the regularization of the adhoc/ contract employees, referred 

to in the preceding para, prompted the left out contendents, may 

be the in-service employees who desired to take part in the 

competition or those who did fall in the promotion zone, to file 

writ petitions, which were ultimately decided vide a 

consolidated judgment dated 26.01.2015 (Annex “A”)

5) That while handing down the judgment, ibid, the Hon’ble 

Peshawar High Court was pleased to consider the promotion 

quota under paragraph 18 of the judgment, as also a direction 

was made in that respect in the concluding para to the following 

effect:-

^^Official respondents are directed to workout the 

backlog of the promotion quota as per above mentioned 

example^ within 30 days and consider the in-service 

employees, till the backlog is washed out, till then there 

would be complete ban on fresh recruitments^^

6) That"the appellant was considered for promotion, pursuant to the 

findings given by the august High Court in the abovereferred 
judgment, and he was appointed on promotion on 30.04.201 i/ 

(Annex “B”), but with immediate effect, as against the law laid 

down by the august Supreme Court, that the promotees of one 

batch/ year shall rank Senior to the initial recruits of the same 

batch/ year.

7) That till date seniority list of the SSTs in BPS-16 has not been 

issued, as against the legal obligation of the respondents to issue 

seniority list every year.

8) That though the appellant was having the required qualification 

much earlier and the vacancies were also available, but he was 

deprived of the benefit of promotion at that juncture, as against 
the principle of law laid down by the apex Court in the case of 

Azam AH reported 1985 SCMR 386 and followed in 

Muhammad Yousaf (1996 SCMR 1287). As such he 

deprived from the enjoyment of the high post not only in terms of 

status but also in terms of financial benefits for years. It may not 
be out of place to mention here that the appellant was at 
promotion zone at the time of Regularization of Adhoc recruits 

of2009.

was

9) That appellant alongwith others filed W.P.No. 1951-P/2016 for 

issuance of seniority list and considering the appellant from the
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date when the Adhoc Employees were regularized instead of 

immediate effect.

10) That the stated writ petition has been decided by worthy 

Peshawar High Court vide order dated 01.12.2016. (Copy of 

W.P.No.1951 and order is attached as Annex “C”)

11) That the respondents assailed the judgment of Peshawar High 

Court referred to in Para-4 above before the august Supreme 

Court of Pakistan. On 20.09.2017 (Annex “D”) the respondents 

withdraw the petition and as such the judgment of hon’ble 

Peshawar High Court attained finality.

12) That after the withdrawal of appeals, the appellant preferred 

departmental appeal/ representation (Annex “E”) to respondent 
No.2, through proper channel, which was not decided/ responded 

within the statutory period, hence the instant service appeal, 
inter-alia on the following:-

GROUNDS:

A. That the appellant was equipped with all the requisite 

qualification for promotion to the posts of SST (BPS-16) long 

ago and also the vacancies were available but for no valid 

reason the promotion was withheld and the post was retained 

vacant in the promotion quota, creating a backlog, which was 

not attributable to the appellant , hence, as per following 

examination by the august Supreme Court, the appellant are 

entitled to the back benefits from the date the vacancies had 

occurred;

“promotions of such promotee (appellant in the 

instant case) would be regular from date that the 

vacancy reserved under the Rules for 

departmental promotion occurred”

B. That the appellant has a right and entitlement to the back 

benefits attached to the post from the day of the qualification of 

the appellant and availability of the vacancies coincided.

That the appellant being the promotee of one and the same 

batch, are required to be placed senior to the fresh appointees, 
but the respondents have sat on the seniority list and uptill now 

no seniority list whatsoever has been issued/ circulated.

C.



4

That the appellant has been discrirhinated, which goes against 
the provision of Articles 25 and 27 of the Constitution, 1973.

D.

That the appellant has not been treated in accordance with law 

as against the provisions of Article 4 of the Constitution.
E.

F. That appellant reserve his right to urge additional grounds with 

leave of the Tribunal, after the stance of the respondents 

becomes known to him.

Prayer:

In view of the foregoing, it is, therefore, prayed that on 

acceptance of this appeal, this Hon’ble Tribunal may be pleased to 

issue an appropriate direction to the respondents for treating the 

promotion of the appellant from the date he was qualified on, and the 

vacancies had become available, and the impugned order may kindly 

be modified by giving effect from the date when the fresh recruits are 

regularized w.e.f 2009 alongwith back benefits in accordance to the 

judgment dated 26.01.2015 and also to circulate the seniority list of 

SSTs (BPS-16), giving senior positions to the appellant being 

promotee against the fresh recruits.

Any other remedy to which the appellant is found fit in law, 
justice and equity may also be grantBd^

ellant

Through
AkhtafTTyas
Advocate High Court

AFFIDAVIT

I, do hereby affirm and declare on Oath that the contents of the 
accompanying Appeal are true and correct to the best of my 
knowledge and belief and nothing has been concealed from this 
hon’ble Court. I

^onent

51-VOTARY PUBLIC
\ -y

>'T
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PESHAWAR HIGH COURT,PESHAWAR^^.^
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■ ■ ■ Tir '\(JUDICIAL DEPARTMENT)
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Writ Petition No.2905 of 2009.

ATT A ULLAH AND OTHERS

VERSUS.

THE CHIEF SECRETARY KPK ETC....RESPONDENTS.. .

JUDGMENT.

- 01Date of hearing cX (y

r\Jjhf' kAaAppellant/Petitioner 

Respondent vDY\ (()V

U'T

/OD ( ; m
e’:7 f ^ 4pIvgc’4/<^'

/I^SVxtxci 4-AC:
CA-

VT/yAQ/l/? AHMAD SETH,J:- Through this single
I

Judgment we propose to dispose of the instant Writ Petition

No.2905 OF 2009 as well as the connected Writ Petition -

Nos.2941, 2967,2968,3016. 3025.3053,3189,3251.3292 ■, of.. .
V

2009,496,556.664,1256,1662.1685.1696.2176.'2230.250.1.2696.

2728 of 2010 & 206, 355,435 & 877 of 2011. as common

Y ' question of law and fact is Involved In all these petitions

-■ o

*?

r.y u ' •

/rJi ro-
G .
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2- The petitioners in all the writ petitions have

approached this Court under Article 199 of the-Constitution of

Islamic Republic of Pakistan, t973 with the following relief:

“It is, therefore, prayed that on acceptance 

of the Amended Writ Petition the above 

noted Act No.XV! 2009 namely ‘The Ndrth 

West Province Employees (Regularization 

of Scn/iccs) Act, 2009 dated 24'" October,.

being illegal unlawful, without2009’

authority and' jurisdiction, based on-

malafide intentions being,,:and

unconstitutional as well as ultra vires to

the basic rights as mentioned in the

constitution be set-aside and the

respondents be directed to fill up the above

noted posts after going through the legal

and lawful and the normal procedure as

prescribed under the prevailing laws'.,- 

instead of using the short'euts for obliging.

their own person.

It is further prayed that the

No.A-14/SET(IV!)notification dated

11.12.2009 and Notification No.A-17/SEr.(5)... 

Contract-Apptt:2009 dated 11.12.2009, ..as .

well Notificationas ■■

•j .No.SO(G)ES/1/85/20:P9/S.S(Contract) dated

t

» .



/
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31.05.2010 issued as a result of above.

noted impugned Act whereby all the private

respondents have been regularized may

also be set-aside in the light of the above

submissions, being illegal, unlawful, in-
■!

constitutional and against the fundamental :

rights of the petitioners.

•:Any other relief deemed fit and -

proper in the circumstances and has not '

been particular asked for in the noted Writ '

Petition may also be very graciously

granted to the petitioners”.

It is averred in the petition that the petitioners are . ■3-

y.oiviiKj ill Iho Edinnilion DopniiUKjnl ol KEK W{)iking poslud

as PST,CT,DM,PEr,Arj'T, Qaii and SET in ■ different

Schools; that respondents No.9 to 1359 were appointed on

adhoc/contract basis on different times and lateron their

service were regularised through the North West Frontier .

■.

Employees (Regularizalion of Seivicos) Act, 2009r)^Province

got the "requiredthat almost all the petitioners have

qualifications and also goi at their credit the length of seivlce;

that as per notification No. $0(8)6-2/97 dated-03/06/1998

ESTED:
■{EXAMINER .Court.
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the qualification for appointment/promotion of the\ S,ET

Teachers BPS-16 was prescribed that 75% SETs shall.be

selected through Departmental Selection Committee on. the-

basis of batchwise/yeaiwisQ op.en merit from amongst (he 

Ciindidalos huvi/uj the proscribed qitalificutio/i and remaifiing

25%) by initial recruitment through Public . Seiyice.

Commission whereas through the same notification the

qualification for the appointment/promotion of the Subject-

Specialist Teachers BPS-17 was prescribed that-50%) .shall\

be selected by promotion on the basis of seniority cum

fitness amongst the SETs possessing the qualification-

prescribed for initial recruitment having five years setyice. and

remaining 50 by initial recruitment through the Public Serv.ice-

Commission and the above procedure was adopted, by the

Educabon Department till 22/09/2002 and the appointments

on the above noted posts were made in the light of the above

notification. It - was further averred that the Ordinance .

No.XXVIl of 2002 notified on 09/08/2002 ivas promulgated

under the shadow of w.hich some 1681 posts of. diffcrenl

4^' cadres were advertised by the Public Semice Cpmmi.s'sion
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That before the promulgation of Act No.XVI pP20p9, :it.was^ 

piaciice of the Education Department that . instead of .T 

promoting the eligible and competent persons:amongst the 

teacheiS community, they have been advertising the .above 

noted posts of SET (BPS-16) and Subject Specialist (BPS- 

17) on the basis of open meht/adhoc/contract wherein it was 

clearly mentioned that the said posts will be temporary ^and 

will continue only for a tenure of six months or till: the 

appointment by the Public Semiced Commission 

Departmental Selection Cofmjiiltee That after f)cmsing the 

KPK Act No.XVI of 2009 by the Provincial Assembly -the 

fresh appointees of six months and one year on -the . adhoc 

and contract basis Including respondents no.9 ':.to 135T wlth a 

Clear affidavit for not adopting any legal course to make their

or

I

services regularized, haye been made perinanent ' and 

regular employees whereas the employees and. teaching 

staff of the Education Department having at their, credit a

service of minimum 15 to maximum 30 years_ have boeaf.- 

ignored. That as per coniract Policy Issued on 26/10/2002

the Education Department was not authorised/entitled to ■ ■.. .■

A-

n, >n i 'v, •



niQke appointments in BPS-16 and above on, the, contract

basi^ as the only appointing authority under-,the'rules 

Public Service Commission. That after the publication -made 

by the Public Service Commission thousands- of 

eligible for the above said posts have already applied but 

they are still waiting for their calls and that through the above 

Act thousands of the adhoc teachers have bee.n regularized-

was

teachers-

which has been adversely effected the rights.-of the 

petitioners, thus having efficacious and adequate'remedy 

available to the petitioners, the have knocked the door of this

no

Court through the aforesaid constitutional petitions.

4- The concerned official respondents have furnisljed

parawise comments wherein they raised certain legal pnd-- 

factual objections including the question of maihtaihability df. 

the writ petitions. It v/as further stated that Rule. 3(2) .of the 

Civil Sen/ants (Appointment, 

liansier)Rules 1989, autiprised a department,- to .lay down . I "

N.W.F.P. Promotion. . .& .

method of appointment, qualification and othe.r conditions

applicable to post in cgnsuttation with Establishmeni .& 

Administration Department and the Finance .Deparfmont.

9 •,

I



\\
V .

. ;

That to improve/uplist the standard of education, - the

Government replaced/amended the old procedure

incluaing SETs through Public Sen/ice Commission.'KPK for 

rccruilmofft of SETs B-16 vide Notifientton

5/SS~RCA/o' III dale:-' 18/01/2011 wherein
?? •.

shall be selected by promotion

be, 100%.-

-1

No.'SO(PE)d

\
50% SSTs /set;

the basis of seniority cumon

fitness ^he following manner-II'

”(i) Forty percent from CT (Gen),

CT(Agr), CT(lndust: Art) with at least 5

years service as such and having the

qualification mentioned in column 3.

(b) Four percent from amongst the DM

with at least 5 years service as such and

having qualification in column 3.

(in) Four percent from amongst (he PET

with at least 5 years sen/ice as such and

having qualification mentioned in column 3.

(iv) One percent amopgst Instructional

Material Specialists with at least 5 years
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service and having qualification mentioned

in column 3." ■

I

It is further stated in the comments that due to -the -

degradation/fall of quality education the Government ;

abandoned the previous recruitment policy „ of

promotiorbjppointment/recruitment and in order. M improve . ■

the standard of teaching, cadre in Elementary & Secondary

Education Department of KPK, vide Notification . dated

09/04/2004 wherein at serial No. 1.5 in column 5 the

V appointment of SS prescribed as by the initial recruitment

Frontier Provincial). Khyberand that the (North West

Pakhtunkhwa Employees(Regularlzation of SetvicbsjAcl.. ' .

2009 (ACT No.XVI of 2009 dafed 24"’ October, 2009.is legal,

la^vful and in accordance with the Constitution of Pakistan

which was issued by the competent authority and jurisdiction.

therefore, all the writ petitions are liable to be dismissed.- ^

We have heard the learned counsel for the ^parties and .5-

have gone through the lecoid as well as the law. on the

subject.
ATT Tg

Hlr
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Cour^/■
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6- The grievance of the petitioners is two foid'in'respect, 

of Khyber Pakhtunkhwa, Employees , (Regularization . of ■ 

Scfvices) Act, 2009 firstly. U)ey are alleging that regular post,: 

in different cadres were adveiilsed through Public Service 

Commission in which petitioners were competing with high 

profile carrier but due to promulgation of Act ibid, they cbUld . 

not made through it as no further proceedings

!:

were .
1

■

conducted against the advertised post and secondly.' they

I agitating the legitimate expectancy regarding . .theirarc

promotion, which has been blocked due to the:,in block ■

induction / regularization m a huge number, courtesy-Act. .No,.

Xbl ot2009.

7- /is for as, the first contention of advertisement and in

block regularization of employees is concerned in this:- ■

respect it is an admitted fact that the Governmen.t, has the

right and prerogative to withdraw some posts, already

advertised, at any stage from Public Service Commission
. %A:

and secondly no one knc^ws that who could be selected in ’

open merit case, however, the -right of competitioii. is

reserved. In the instant case KPK, . employees

TTy

■ e y H-E ^

A
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I
(R .jularizalion of Seivices) Act, 2009, was promulgated, . ' 

which Mact was not the first in the line rather N. W.F.P (now

Khyber Pakhtunkhwa) Civil Sen/ants (Regularization, -.of 

Servicesy Act, 1988, NWFP (now Khyber 

{Reg..!ation of Services) Act, 1989 & NWFP

Pakhtunkhwa)

(now ■Khyber .

Pakhtunkhwa) Adhoc Civil Setvants (Regularization 

Services) Act, 1987 were also promulgated and

of ■

were uiever '

challenged by anyone.

8- In order to comment upon the Act, Ibid, it is important 

to go through the relevant provision which reads as under:- '

S.2 Definitions. (1)—

a;-—

aa) “contract appointment” • 

means appointment of a duly 

qualified person made otherwise

than in accordance with 

prescribed method of recruitment,

“employee” •

adhoc or a contract employee , 

appointed by Government 

adhoc or contract basis or second 

shirt/night shift but docs 

include the epiployees for project 

post or appointed on work charge

the

b) means an

•. on

not



basis or who 

contingencies; 

........... whereas,

are paid out of

I

S. 3 readr::-

ReQuIarizafinn of services nf
certain empfoyees All.
empfoyees including . 

recommendee of the High Court 

appointed on contract or adhoc 
basis and holding that post on 31^\ 

December, 2008 or till the

commencement of this Act shall 

be deemed to have been validly

appointed on regular basis having

the qualification 

experience for a regular post;

same and

9- The plain reading of above sections
of the Act, ibid,- 

would show that the Provincial Government, has regularized " 

the "duly qualified persons", who
were appointed on contract

was never ever challenged by any one and..the same

remained in practice till the. commencement of the-said'Act'/ 

Petitioners in their writ petitions have not
<?5

quoted any.single 

incident / precedent showing that the regularized employees
<5 - .

under the said Act, were not qualified for the post against

^ icr

^ouri
1

a®!®. u
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wl\Ji they are regularized, nor had placed 

documents showing that at the time oh their

on, record any

appointment on -

contract they had made eny objection. Even otherv/ise the-

superior i^ourts have time and again reinstated employees

^vhos'j appointments were declared irregular, by the

Government ■ Autho/ltes, because authorities. . .being

r'osponsibie for making irregular 

temporary and contract basis, could not

appointments - on purely

cubsequehtly turned

round and terminate se/vices because of no ' lack of

qualification but manner of selection and the benefit of-the 

lapses committed on part of authorities could not he given f 

the employees. In the instant

on

to ■

case, as well, at the time' of '

appointment no one objected to, rather the authorities

committed /apses, while appointing the private respondents- 

and others, hence at this belated stage in view of number of

judgments, Act, No. XVI of 2009 was promulgated: . 

Interestingly this Act, is not applicable to the educdtioh ' f

’Adepa/tment only, ratner all the employees of the 

Government, recruited

Pro. vinciai '

on contract basis till December

V ■ ' 2008 or till the commencement of this Act have-, been

ourt.
1?(iK
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regularized oud those eiuployees of to other departinerits

who have been regularized are not party (o this writ petition:

iO- All the employees have been regularized under the

Act, ibid'are duly qualified, eligible and competent for the

post against which they were appointed on contract basis ■

and this practice remained in of)er,ation foi years.. Majeiity ef

those employees getting the benefit of Act, ibid may have.

become overage, by now for the purpose dhrecfuitment

against the fresh post.

1U The law has defined such type of legisla.tlo.n as

“beneficial and remedial’’. A beneficial logi'sfotlon-■ Is a '

statue which purports to confer a benefit on individuals or a

class of persons. The nature of such benefit is td :be

exierided relief to said persons of onerous obligations under

contracts. A law enacted for the purpose of correcting a

defect in a prior law, or in order to.provide a remedy where

non previously existed. According to the definition of Corpus

Juris Secundum, a remedial statute is designed to correct an

existence law, redress an existence grievance, or introduced.

regularization conductive to the. public goods. The challenged

I-

■ r- ■

'■f'
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Act, 2009, seems to be a curative statue as for years .the 

then Provincial Governments, appointed employees on •

contract basis but admittedly all those contract appointments

made after proper advedisement and^ on ' thewere

recommendations of Departmental Selection Committees..

12- In order to appreciate the arguments regarding

beneficial legislation it is important to understand the scope

and meaning of beneficial, remedial and curative legislation.

Previously these words have been'explained by N.S Bindra

m interpretation of statute, tenth edition in the- following

manners:-

“A statue which purports to confer.a 

benefit on individuals or a class of 

persons, by reliving them of

onerous obligations under contracts, 

entered into by them or which tend 

to protect persons against

oppressive act from individuals with 

whom they stand in certain

relations, is called a beneficial

legislations....In interpreting such a 

statue, the principle established is 

that there is ho room for taking a 

narrow view but that the court' is/, 

entitled to bo generous towards the] 

persons on whom the benefit has.

■.

I
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\ been conferred. It is the duty of the 

couri to interpret a 

especially a beneficial

provision, ,:

pro vision, 

Liberally so as to give it a wider

meaning rather than a restrictive \ 

meaning which would negate the 

very object of the rule. It is a well - 

settled canon of construction that in

constructing the 

beneficent enactments, 

should adopt that

provision of 

the court 

construction 

which advances, fulfils, and furthers 

the object of the Act, rather than the 

one which would defeat the same

and render the protection 

Beneficial provisions call 

for liberal and broad interpretation

illusory

so that the real purpose, underlying 

such enactments, is achieved and 

full effect is given to the principles • 

underlying such legislation.”

Remedial or curative statues on the other hand have '

beuii explained as:-

”A remedial statute is one which 

remedies defect in the pre existing law, 

statutory or otherwise. Their purpose is 

to keep pace with the views of society. 

They serve to keep our system of 

jurisprudence

» .

to date andup

'-.rO’j:;
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harmony wjth new ideas or conceptions 

of what constitute Just and 

human
proper 

legitimateconduct Their

purpose is to advance human rights and 

relationships. Unless they do this, they: 

are not entitled to be known 

legislation nor to he liberally 

Manifestly a construction that promotes 

improvements in the administration 

Justice and the eradication of defect in

as remedial-

construed.

of ■

the system of Jurisprudence should be 

favoured one that perpetuates a '■over

wrong”.

Justice Antonin Scalia of the U.S.

Court in his book on Interpretation of Stafutf^ 

states that:

Supreme :

“Remedial 

those which
statutes are

are. made to supply 

such defects, and abridge such

superfluities, in the common lav/,

as arise from eithef the general 

imperfection of all human law,. 

from

I

change of time and J:
circumstances, from the mistakes 

and unadvised determinations of 

unlearned (or 

Judges^ or from any other 

whatsoever.” •

learned) 

cause

even

%

13- The legal proposiliori that emerges Is that generally 

beneficial legislation is to be given liberal interpretation, the 

beneficial .legislation must carry curative

9 •

or remedial content^

1
f .
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Such legislation must therefore, either clarify an ambiguity or

omission in the existence and must therefore, the .an

exglanatoiy or clarificalory in nature. Since the petitioners

docs not have ti)C vested rights to be appointed to any

paiticuiar post, oven advertised one and private tespondents

being regularized are having the requisitewho have

qualification for the post against which the were appointed, 

vide challenged Act, 2009, which is not effecting [the vested

hence, the same is deemedyto be aright of anyone,

legislation of .theand curativeremed rJben<diii^iai,

Parliament.

This court in its earlier judgment dated 26‘ November14-

2009 in WP No. 2905 of 2009, wherein the same Khyber

Pakhtunkhwa (Regularization of Servers ) Act, 2009-. .vires 

challenged has ' held' that this court -has, got no 

jurisdiction to entertain the writ petition in view of Article.212 

of the Constitution of Islamic Republic of Pakistan. .197-3

Rule or Notification effecting the terms and conditions ,

of service, would not be an exception to that, if seen in the

the case of. '

were

as-

an Act,

light of the spirit of the ratio rendered in

\.ATT
■<X A M 1

1 e>T^201S
C-v
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r_&_glhQr-s Versus Governmont of- Rak/stan^..,

rensmedjjj 1991 SCMR 1041. Even otherwise, under Rule 3

(2j Oi the Khyber PakhUmkhwa (Civil Servanls)

(appointment), promotion and transfer) Rules 1989, authorize

a department to lay down method of appointment,

qualification and other conditions applicable to the post in '

art men I

and the Finance Depadment. In the Instant case the duly .
■■ f ■

elected Provincial Assembly has passed the Bill/Act ■which

presented through proper channel i.e Law.: andwas

Establishment Department, which cannot be quashed: or

declared Illegal at this stage.

15- Now coming to the second aspect of (he case,, (hat- -.

petitioners legitimate expectancy in the shape of promotion

has ..tiered due to the promulgation of Act, Ibid/Jh this.: "

respect, it is a long standing principle that promotion is not a

vested right but it is also an established principle that when

ever any la'w, rules or instructions regarding promotien ■are ■

«•.
vioidted then It become vested right. No doubt petitioners in

(he first instance cannot claim promotion as a vested. iighf

TEDT'e-o

b • •
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5
but thoso who foil wiihin (ho proiuolioi) .zoiio. do liuvo (ho . .

^iht to _tLe considere^or promotion.

16- Since the Act. XVI of 2009 hos been decinred n . • •

beneficial 'and remedial Act. for the purpose of all (hose ' 

employees who were appointed on contract'and may have 

become overage and the promulgation of the

c

)
Act, '■ was

necessary to given them the protection therefore, the .other 

side of the picture could not be brushed a side simply.' It is 

the vested right of in sen/ice employees to be considered for 

promotion at their own turn. Where a valid and proper- rules 

for promotion have been framed which are not given effect- 

such omission on the part of Government

I

1

c

•( agency- arhouhts

to failure to perform a duty by law and in such. cases, High 

Court always has the jurisdiction to intedere. In serv.ice.{

employees / civil servants could not claim promotion to a

I higher position as a matter of legal right, at the same time, it '

had to be kept in mind that all public powers were in the

nature of a sacred trust and ks functionaiy are required- to

exercise same in a fair, reasonable and transparent manner

■Astrictly in accordance with law. Any transgression from such

'l-u 1
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principles was liable to be restrained by the 

their Jurisdiction under Article

superior courts In-

199 of the Constitution. One

could not overlook that in the absence of strict legal 

always legitimate expectancy on the pad of a

even

right there was

■ senior, competent and honest carrier civil servant-.to be

promoted to a higher position or to be considered for

promotion and which could only be denied for good.
proper

and valid reasons.

Indeed the petitioners can not claim their • initial

appointments on a higher post but they have every right..to

be considered for promotion in accordance -with: the -. 

promotion rules, in field. It is the object of the establishment ■' 

of the courts and the continue existence of courts oflaw.Js to 

dispense and foster Justice and to right the wrong-■ones. 

Purpose can never be completely achieved unless (h.o In'

jusllco done i/vn.s undone and unless (he coLuis stepped in ':/

and refused to perpetuate what was patently unjust. Unfair 

and unlawful. Moreover, it Is the duly of public authorities as

appointment Is a trust in the hands ot public authorities and.it ' 

is their legal and moral duty to discharge their functions as

^ -.

/k
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(nn',lco with coinplolo (mnsi>nroiicy ns par rociuiroinunC or

Inw, so lhn( no person who is cligiblo and cnlillo to hold such

post is Qxdudod from (ho purpose) of soloclion and .is not\

depnvod of i)is any . ijlit.

■' •eQonsidering the abov-e settled^ principles-we- are of-the

diinm opinion that Act, XVI of 2009 is although beneficial -and _

remedial legislation but its enactment has effected the- in \

in the promotion zone, iservice employees who were

therefore, we are convinced thc-it to the extent of in service

employees / petitioners, who fall within the promotion zone 

have suffered, and in order to rectify the inadvertent mistake_ - 

of the respondents/Department. it is recommended that the

field be implemented and those, 

particular cadre to which certain: quota .for 

promotion is resewed for in sendee employees, (he same be 

filled in on promotion basis. In order.tojomove tlw ambiguity 

and confusion in this respect an example is quoted, " If in^^

promotion rules in

employees in a

cadre as per existence rules, appointment is to be made 

50/50 % basis i.e 50 % initial recruitment -and 50; %

on

employees have ■ beenpromotion quota then all the

■ ./kf.



‘n. 9 • «

;
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10- In view of the ebove, this wr/f petition is disposed of-in

the following terms:-

0) “The Act, XVI of 2009, commonly 

known as (Regularization Of Services) ' 

Act, 2009 is held as beneficial and 

remedial legislation, to which: 

interference is advisable hence, upheld.

:
no

(ii) OWiWWft^s^m^s:nWMW<df^cled 

fyre^mtion^Mm^^n^^^J^^tm^ -
men:tibn~edTgXaW^'hTd1i&l^^^^ 

■^l^y^^^ih^mO.senv-ic'e^OcXnpYoyl^'^:^
}

:il^^-bac1<ld''gTys. 'washe^^ out, till then ^ 

there ivvouicT fOe". complete ban - on - fres^lr ;

/?I■)

I *

\
/I.

-I/
/

Order accordingly. ^

tv ' > '• z/c '/ .
X ■■;< S c ^-c-t

i'
-- '■><Announced. ■ 't ■■rV
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OFFICE 0¥ TBE DISTRICT EDUCATION OfTlCfiR ( MALE ) DISTRICT SURER.)

NOTIFICATION:

Consequent upon the recommendation of the Departinental Promotion Committee and in 
of the Government of Khyber Pakhtunkhwa Elementary & Secondary Education Notification No. 

SO(PE)/4-5/SSRC/Mecttng/2013/Teaching Cadre dated 24“’ July 2014. the following SCTs/CTs, SDMs/DMs, 
SATs/ATs. STTs/TTs, Senior Qaris/Qaris, PSHTs/SPSTs/PSTs are hereby promoted to the post of SST(Bio-Chem), 
SST (Phy-Maths), SST (General) noted against each in BPS-16 (Rs 10000-800-34000) plus usual allowances as 
admissible under the rules on the regular basis-under the existing policy of the provincial Govt:, on the terms and 

conditions given below with immediate effect and posted on “ School Based as given below.

A. SST fBIO-CHEIVn
1. PROMOTED FROM SCT/CT TO THE POST OF SST fBlO-CHEM) BPS-16

, pursuance

rr ■

RemarksSchool Where PostedPresent Place of 
Posting

Name of OfficialS.No

A.V.PGHSS GagraGHSS GagraWakee! Zada1/1-A

A.V.PGHSS GhurgushtoGHS GhurgushtoBakht Akbar2/2-A
\A.V.PGHS GanshalGHS GanshalShamsur Rahman3/3-A
0

A.V.PGHS ShalbandiGHS ShalbandiShah Bhroz Khan4/4-A

A.V.PGHS Kala Khela ^ OGHS TorwarsakAbdul Ghafoor.5/5-A

isA.V.PGHS Dewana BabaGHS Dewaria BabaBakht Rasool Khan6/6-A

A.V.PGHS JowarGHS JowarRahim Zada7/7-A

2. PROMOTED FROM PSHT/SPST/PST TO THE POST OF SST (BIO-CHEM) BPS-16 I

RemarksSchool Where PostedPresent Place ofName of OfficialS.No
Posting

A.V.PGCMHS DaggarGPS KalpaniRahmanullah8/1-A

A.V.PGHS KatkalaGPS GiraraiFazali Wadood9/2-A

A.V.PGHS NanserGPS BampokhaKhan Said10/3-A

A.V.PGHS ElaiGPS Rahim AbadSaifur Rahman11/4-A

B. SST fPHY-MATHSl
3. PROMOTED FROM SCT/CT TO TPIE POST OF SST (PHY-MATHS) BFS-16

Remaj'fiSPostedSchool WhPrescntTlacc of
Posting,

IName of Official Cl CS.INO

A.V.PGCMHS DaggarGCMHS DaggarLiaqai Hu.ssain12/1-B

GHS Janak Banda A.V.PGHSS Totalai AAhmad Ali13/2-B I MMA.V.PGHSS JangaiGHSS NawagaiMuhammad Salim14/3-B

iiiii
■'i-'-T--

f;
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Bakhti Mand GHS Ganshal GHS Maradu A.V.P42/12-C

GHS Nawakaly43/13-C Wakil Zada GHS Nawakaly A.V.P

GHS ShalbandiGHS Shalbandi A.V.P44/14-C , Attaullah

GHS Cheena GHS Cheena A.V.P45/15-C Abu Zar

Fazli Haseeb 

)Faida Maiid

GHSS GhurgushtoGHSS Totalai A.V.PJ6/16-C

"47/17-C A.V.PGHSS BataraGCMHS Daggar

GMS Maina Kadal. A.V.PGHS NawagaiMuhammad Zahid48/18-C

A.V.PGCMHS DaggarGCMHS DaggarAbdur Rashid49/t9-C

A.V.PGHS BagraGHS GokandGohar All50/20-C

GHS Khararai A.V.PGHS KhararaiMushtaq Hussain5I/21-C

A.V.PGHS ElaiGHS AnghapurSartaj52/22-C .
A.V.PGMS LangawGHSS NawagaiMuhammad Sadiq53/23-C

GHS Katkala A.V.PMuqarab Khan GHS Jowar54/24-C

A.V.PGHS BudalZamin Khan'^ GHS Diwana BabaV/ 55/25-C

:A.V.PGHS KalakheiaGHS NanserAsim Khan56/26-G
s

■NA.V.PGCMHS DaggarGCMHS DaggarSardar Shah57/27-C •0

A.V.PGHS MirzakayGHSS NawagaiSherin Zada58/28-C V Q
A.V.PGHS MaraduGHS GanshalSalal Khan59/29-C

A.V.PGHS SawariGHS SawariAminuMah60/30-C

7A.V.PGMS Mula Yousaf NGHS KarapaGul Said61/31-C N

A.V.PGHS BaghGHSS ChinglaiFazal Subhan62/32-C

6. PROMOTED FROM PSHT/SPST/PST TO THE POST OF SST (GENERAL) BPS-16

School Where Posted RemarksPresent Place ofName of OfflcialS.No
Posting

A.V.PGHS AsharayGPS Ambela DaraBarakat Shah63/1-C

A.V.PGHS KarapaGPS Shnai N/KalayMuhammad Yousaf64/2-C

A.V.PGMS DandikotGPS AmbelaNasrullah Khan65/3-C

A.V.PGHS Khananp DheraiGPS Hajiabad AgararBakht Sultan66/4-C

GMS Chalandray A.V.PGPS KtramalDuri Maknoon67/5-C

GHS Ghazi Khanay A.V.PGPS Jowar No. 1Ihsanullah68/6-C

A.V.PGHS Janak BandaGPS LadwaanBakht Zaman Klian69/7-C

A.V.PGMS Jangdara TorwaisakGPS Daggar No. IRahmat Gul70/8-C

GHS Pandir A.V.PGPS PandirJamilur Rahman71/9-C
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Terms and Conditions;-

V- 1. They would be on probation for a period of one year extendable for another one year.
- - •

2. They will be governed by such rules and regulations as may be issued from time to time by the Govt.

3. Their services can be terminated at any time, in case their performance is found unsatisfactory during 
probationary period. In case of misconduct, they shall be proceeded under the rules framed from time to time.

4. Charge report should be submitted to all concerned.

5. Their inter-Se-seniority on lower post will remain, intact..

6. No TA/ DA will be allowed to the appointee for joining their duty.

7. They will give an undertaking to be recorded in their service books to th5~?ffect that if any over payment is 

made to them, in light of this order, will be recovered and if he is wrongly promoted he will be reversed.

8. Their posting will be made on school based, they will have to serve at the place of posting and their service is 

not transferable to any other station.

9. Before handing over charge, once again their documents may be checked if they have not the required

, . relevant qualification as per rules.they may not be handed .over, charge of the ppst.^ .........................
\

XCONSEQUENTIAL TRANSFER / ADJUSTMENTS (T
the following SST BPS-16.are hereby consequentially transferred / adjusted at the schools noted against 

their names in their own pay and scale with immediate effect in the interest of the public.

Cd

s

RemarksSchool Where PostedPresent Place of PostingS.No Name of Official

OHS Matwanai A.V.P( Newly 
Upgraded)

GHS Dewana BabaHabibullah SST(PHY- 
MATHS)

1

GHS Matwanai A.V.P {Newly 
Upgraded)

GHS CheenaSiyar Khan SST (GENERAL)2

ViceS.No.l4/3-BGHS DheraiGHSS JangaiJan Bahadar Khan SST(PHY- 
MATHS) 

3

Vice S.N0.83/2-CGMS KalilGHS BagraMuhammad Abrar SST 
(GENERAL)

4

Vice S.N0.77/15-CGHS GulbandiGMS GumbatHidayatur rahman SST 
(GEI^RAL) ______

5

(HANIF-UR- RAHMAN) 
DISTRICT EDUCATION OFFICER{M) 

BUNER.

Endst; No.3029-36 Dated. 30/10/2014.
Copy forwarded for information and necessary action to

1. Director Elementary ^Secondary Education Khyber Pakhtunkhwa Peshawar with r/t 
Endstt: No.3436-40/File No.2/Promotion SST B-16 dated Peshawar the 28/10/2014.

2. Deputy Commissioner Buner.
3. District Accounts Officer Buner
4. District Monitoring Officer Buner
5. ' Principals/Head Masters concerned.'
6. Sub Divisional Education Officer (M) Buner
7. Officials concerned.
8. Master file.

^ ^ iLf
DISTRICT EDUCATION OFFICER(M) ' 

BUNER. fy
-K
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District Bun^ 

GHS Shal Bandi
SST, GHSS, GagraKehmatullah

hbaroz Khan SST (SC)
h SST (SC) GHS Diwana Baba

(SC) CHS Diwana Baba

i. y
/Sha

Inamulla
2.

3.
, .'. 'TrBakht Rasool lO^an 

Abdur Kaq

'4.
ib SST (G) CHS Bajkata

5.
SST (G) GMS Banda

3 ICuz Sharnnal.
Sher Alcbar6.
Shairbar SST (G) CM

SST (G) GHS Che
7. ena

Aub Zar I8. SST (G) GHS Bagra
9 Habib-ur-Kehraan

lcatSST(SC)GHSSAmnawar

U SubhaniGulSST(G)GMSAla.

GUI said SST (G) CHS Karapa

Annin SST (G) GCMHSDaggar 

Sardar Shah (G) GCMHSDaggar
IsrarUllahSST(SC)GHSChanar

GHS ShalBandai.

10. Shau rai Banda.

12.

13.

14.

15.
Mahir Zada (SST) 

Shir Yazdan
16

SST (G) District Bnner
17. , Bandai■ iSlamST(SC)GHSStol

„i,teenSSG(G)GMSShaig=ay
. 18. Bahari District Buner

19.I Petitioners

Versus
throughPakhtnnkhwa

Peshawar.Government ofSecretary, E&SEDepartme.a.

Director E&SE,KPK, Peshawar.

.. District- Education Officer {U)
■ . H./

S T1. D

ourt
Buner at Daggar 201

.Kespbndentsr-'i
■i •
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199petition undeh article
CONSTITUTION

WRIT 

OF THE 

ISliAMiC REPUBLIC

OF THE 

OF PAIUSTAN,

1973.

Sheweth;
vacancies of SST in BPS-16 were available

lorig S-H-d. no steps 

those ■ posts.

advertisement.

I1) That numerous
in the respondent department

taken for appointments against

Since
• M

• ■ ' -ISIwere was . I2009 anin the year : V iHowever
published in the print media 

appointment against those vacancies,

therein that in-service employees 

and they were restrained

'for ••inviting applications

but a rider; was 

would .not be
■3

.

given 

eligible 

applications.

from , making

of in- .,to the category

permitted; :to apply
do belong 

who were not
That the petitioners 

service employees, 

against the stated SST vacancies.

2)

adhoc/ contractbasis

later ■ on

of ICPK Employees

2009 (Act No.XVI. of

That those who were appointed
abovesaid vacancies

the strength

on
3) were

theagainst 

regularized
(Regularization of Services) Act

2009)

on

adhoc/ , 'contract 

■prp'rnpted 

be the .in-service

of ’ thethe regularization

referred to in the preceding para
4) That

eruployees 

the left out contendents, may
the competition 

promotion 2one.,'tp
desired to take psrt i 

in the

inwhoemployees

or those who did fall

. eXA'MlN 
P8st*aw&r High
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f
decided vide ■■a- ■/ ultimately

ted 26.01.2015 (Annex “A”)
wh-ich. . were/• petitions

consolidated judgment da
ibid, '. thisthe judgment

consider the promotion
handing down 

pleased
That while5) to
Hon=ble Court was also aof the judgment, as

in the concluding
18under paragraph

^ade in that respect in
quota

direction was 

para to the following effect:-

directed to workout 

as per above 

30 days

employees,

“Omcial respondents are
of the promotion quota 'MMthe backlog and ■withinntioned example,

in-service
: ■

me
consider 

backlog is 

complete ban on

till the

would be
ifhe I,, washed out, till then there 

fresh recruitments”
!i

sidered for prornotion,
gust Court in the . .

oint.dd on . • ,

were conThat the petitioners
6) findings given by this au

ursuant to the
referred judgment

P and they were app 

dates ranging from 01.03.2012,toabove
on variouspromotion immediate-effect, as.

Court,
■ “B”), but: with

laid down by the august Supreme
shall rahh Senior . ^

31.07.2015 (Annex

lawagainst the 

that the promotees
,„,heimaal,.=.mtsoI,hesa»e

of one batch/ year
batch/ year.

in BPS-16. has . not

. ;of the
of the SSTs m - 
the legal obligation

seniority listThat till date 

been
respondents to issue

7)
issued, as against

seniority list every yean

were having the required
though the petitioners8) That

qualifications

available, but they were

ch earlier and the vacancies were also .

benefit ,bf
mu

I of the.'
gainst the principle of law

deprived
r*'

as apromotion at that juncture atte'&tbe

«=: V ly
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of Azam. All
“Muhammad

. /' Court irv the caselaid down by the apex/
SCMR 386 and followed in

. As such they were deprived
/• reported 1985 

Yousaf (1996 SCMR 1287)
from the enjoyment of the high post not only

but also m terms of financial benefits for years.

in terms oi v, .:

status
and having no . other 

remedy, the petitioners 

redress, inter alia, on

mortally aggrieved 

and efficacious
That feeling 

adequate
approach this august 

the following grounds;-

9)

Court for a

grounds
%

were equipped with all the requite, 
the posts of SST (BPS-16).

available but for- 

withheld and the

That the petitioners 

qualification for promotion
and also the vacancies were

A.
to

long ago
werevalid reason the promotions

retained vacant in the promotion quota,
not attributable to. the

no
posts were 

creating a 

petitioners, 
august Supreme 

the back' benefits 

occurred;

backlog, which was
following examination by thehence, as per

Court, the petitioners
from the date the vacancies had

entitled toare

of such promotee (petitioners“promotions 

in the instant case) would be regular from
reserved [under thedate that the vacancy 

for departmental promotionRules 

occurred”

iaht and entitlement to theThat the petitioners have a ng 

back benefits

eh'B ,ay theattached to the post from
attested

* • -

DECM16
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and availability of .thei
of the petitionersr

qu alifi c atio ns/
h

vacancies coincided./
s of one and the

""“““Crhrrptea se,io. .o
bnt the respondents have

seniority list whatsoever

C.
batch, are sat on thesame

fresh appointees

seniority 

has been issued/ ci

list and uptill now no
irculated.

ibeenseniority list has
departmental

.Tribunal 

this ' august

That in view of the fact that
neither

no
.D. can fils a 

to the Services
Iissued, the petitioners

■

have recourse V *appeal nor can therefore
directions,- to' the

for agitating their grievances
appropriate 

to act in accordance
ojlaw laid down by the apex

cements reported m PLD 1981 SC ,

issue with law, in view ofcanCourt
respondents Court in the
the principle

pronoun
.SCMK325, etc.

treated
of Article

innot been
inst the provisions

havethe petitioners
with law as aga

That
accordance 

4 of the Constitution.

E.

additionaltheir riaht to urgeThat petifoneis reserve « .

gioands with lews '
„hponden,. becomes kaowh to .hem.

■ F.

V DEC lOlfcI '

/ ••• r»Prayer• >
its is, therefore, prayed,that on'O'io• o

In view of the foregoing 

accef.tance of this petition

pleased to issue an . . c?
L meatmg .be pmmo.toh o. .he peu.mhem

be :Hon’ble Court may
direction to the respondents'

from tlie date

this

appropriate
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vacancies had become
of SSTs (B^ 

etitioners

and thequalified on/ were the senionty listthey
available, and also to

circulate being ;
the Ptosenior positions

;nst the fresh recruits.
/*f

16),
romotees agains

- .1%
■ ■• .'fcfound fitP r|arewhich the petitioners 

also be granted.
rnedy toiVny other re

i-

Petitioners\

Through ’■W’'0

fe-
iVIuhaminad

hae Court
er...

Oi\&

;^c^uya____ lyas
Advocate High Court
Alrht

V/'
■has ;subiect matter 

st Court.certificMS-
Tt certified that no
ealrex been hied by the p

theciich petition, on" etitionerinthisaugu

3^XST_Q£5Q0KS:
Constitution
Case law acco

1973.of Pakistan,
rding to need.1)

2)

I

DAttest
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ORDER SHEET
■■

.K '

Order or other Proceedings with SignaPDate of Order/ 
Proceedings -

,.TT\
m ■

>1 ^WP No. J951-P/2016 Ml01/12/2016,
Mr. Isa khan Khalil, advocate

. Rab Nawaz Khan, AAG for ri^jidifnts.
;r/-Present: A

Mr

Through .the instant .'writ
p aHMAD SETH, .Lr

prayed for ' issuance, of, ' anhavepetition, the petitioners

appropriate writ directing the respondents to treat their promotion

from the dale, they were qualified on 

seniority list of SSTs BS-16 by giving them senior position being

promotees against the fresh recruits.

Arguments heard and available record gone through,

made, in the writ petition and argued

and; also to. circulate the

.•J

2.(

The prayer so3.

of petitioners In two. p.arts';bar clearly bifurcate, the caseat

appropriate..- direction to - thefirstly, petitioners are claiming an

to circulate the senior list of SSTs (BSA6). Yes.

c

respondentso

Civil 'Servants,section-8 of Khyber Palchtunldiwa,according to

1973, for proper administration of service, cadre, or post,- the
Act,

TESTEDMl
D

PeSlpaw'Ar High
Tf D£C 2016

©Uft

« • -
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appointing nulhoi-ity shall cause a seniority list ol'thc members of 

the time being of such service, cadre, or post to be prepared and 

the said seniority list so prepared under subsection-1, shall be

revised and notified in the official gazette, at least .once in a

calendar year, preferably in the month of January; In view of the

clear provision of law, the first prayer of the' petitioners' is

with the consent of learned AAG and the competentallowed

authority is directed to issue the seniority list of SST’s BS-16, in 

accordance with the law, relating to seniority etc, but in the

month of January, 2017, positively.

r4l.

^nopidafE^idkecMdmdtdtithe.V/herein;' thcyAjiafe^slf edtafofd^a 

respondents aetteatingJiatPi®^^^

/Sff'gupilgdmhdipiarartciesiiaSibeGOifi'diay

seniorybeingfiRTOBldtecs: agaihst She

date^.;tHeg'.w

besides:: cpnsidcrihgj^eni

r&miB2is;jddrfcemdd,^;we:;are ;^of dhe;; view: 1^difeef'

peitains do terms ■and---condition .of service-and'-as.such, under

iUii£Cburd;is,b.aTed:to .entertain dhatarriele-212^ df the.constitution

portion of the-wntigitioh.

of the above, this writ petition is disposed ofIn view5.

'1&xD''EC2016
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with the direction to the respondents, as indicated in. para-3,

whereas the seniority and promotion being terms, and conditions

ol' service is neilher euterlain-able nor maintainable in writ

jurisdiction.

■ Aj .
A/.v'/ ••
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BETTER COPY.

IN THE SUPREME COURT OF PAKISTAN. I
(APPEAL JURISDICTION)

PRESENT:
MR. JUSTICE EJAZ AFZAL KHAN 
MR. JUSTICE SH.AZMAT SAEED 
MR. JUSTICE EJAZ UL AHSAN.

CIVIL PETITIONS NO. 127-P TO 129-P OF 2016

(Ag^^inst the judgment dated 26.01.2015 Peshawar High Court, Peshawar 

passed in with Petition No.2905 of 2009, 3025 of 2009, and others.

The Chief Secretary, Govt: ofKPK, Peshawar and Others....Petitioner(s)
(in all cases).

VERSUS,

Attaullah and Others 
Nasruminullah and Others.

. Mukhtar Ahmad and Others. Respondents.

For the petitioner(s): Mr.Mujahid Ali Khan, Addl.A.G.KPK
I

For the respondent(s): Mr.Ghulam Nabi Khan, ASC 
Mr.Abdul Qayyum Sarwar, AOR.

Date of Hearing 20.09.2017.

ORDER.

Ejaz Afzal Khan J. The learned Additional General 
appearing on behalf of the Govt. ofKPK stated at the bar that as per 
instructions of the Government he does not press these petitions. Dismissed 
as such. . '

SdAEjaz Afzal Khan,J 
Sd/- Sh.Azmat Saeed,J. 
Sd/- IJaz u! Ahsan, J.

ISLAMABAD.
20.09.2017

I
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BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE TRIBUNAL
PESHAWAR.

i
; Service Appeal No: 119 /2018

Faidamand Khan SST GHS Shalbandi District Bunir Appellant.

VERSUS

Secretary E&SE Department, Khyber Pakhtunkhwa & others. Respondents
'T

JOINT PARAWISE COMMENTS ON & FOR BEHALF OF RESPONDENTS No: 1-3.

Respectfully Sheweth

The Respondents submit as under:-

PRELiMINARY OBJECTIONS.

1 That the Appellant has got no cause of action/locus standi.
5 *

2 That the instant Service Appeal is badly time barred.

3 That the Appellant has concealed materialTacts from this Honorable Tribunal.

4 That the instant Service Appeal is based on mala fide intentions.

r Ihst the Appellant has not come to this Honorable Tribunal with clean hands.

6 That the Appellant is not entitled for the relief he has sought from this Honorable 
Tribunal.

7 That the instant Service Appeal is against the prevailing law & rules.

. 8 That the instant appeal is based on mala-fide intentions just to put extra ordinary 
pressure on the Respondents for gaining illegal service benefits against the post of. 
SST(Sc:) .

9 That the Appeal is not maintainable in its present form.

10 That the Appeal is bad for mis-joinder & non joinder of the necessary parties.

-;‘:11 That this Honorable Tribunal has got no jurisdiction to entertain the instant case.

12 That the instant service appeal is barred by law.

13 That the appellant has been treated as per law, rules & policy.

14 That the appellant is not competent to file the instant appeal against the Respondents.
■

-15 That the notification dated 28/10/2014 is legally competent & is liable to be maintained.
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ON FACTS.

1 That Para-l is correct to the extent that the Respondent Department has sought 
application from the eligible candidates for the appointment on adhoc basis against the 
SST(G) Post in the year 2009 with the conditions that the in service teachers of all cadres 
are not eligible to apply for the said adhoc & contractual posts.

2 That Para-2, is correct that the appellant is a regular & bona-fide Civil servant in the 
Respondent Department & was not allowed like others in service teachers on the grounds 
that the advertised posts for SST(G) in BPS-16 are on contractual & adhoc based upon 
which the regular & in service teacher’s adjustments would be fatal for their respective 
service career. Hence, they were barred not to apply for the said adhoc posts in the 
Respondent Department.

3 That Para-3 is correct that through an act of Services Regularization Act 2009 passed by 
the Rhyber Pakhtunkhwa Provincial Assembly the services of those teachers who were 
appointed on adhoc basis regularized by Respondent Department, (Copy of the said Act 
2009 is already attached with the judicial file for ready references).

4 That Para-4 is incorrect & denied on the grounds that the Respondent Department has 
■ promotion policy for in-service teachers under which these teachers are also promoted 

in upper Scale & post on the basis of their respective seniority cum fitness basis in view 
of the reserved quota for each cadre, whereas rest of the para regarding filing of a Writ 
Petition 2905/2009 before the Peshawar High Court decided on 26/01/2015 with the 
directions to consider to the Petitioner for promotion against the SST(G) B-16 Post & 
consequent upon the said judgment dated 26/01/2015, the Respondent Department 
has promoted the Petitioner against the SST{Sc; ) post in BPS-16 in vi.ew of his seniority 
cum fitness basis in the Respondent Department.

5 That Para-5 pertains to the Court record & judgment dated 26/01/2015 which has 
already been implemented by the Respondent Department, hence no further 
comments.

6 That Para-6 is correct to the extent that the appellant has been promoted against the 
SST(G) B-16 post on the basis of his seniority cum fitness basis on dated 30/10/2014 
with immediate effect instead of the year 2009.

7 That Para-7 is incorrect & denied. The stand of the appellant is baseless & without any 
cogent proof & legal justifications even against the factual position that the

■ Respondent Department is regularly issuing the final seniority list of all cadres including 
the SST (G) B-16 post under the provision of Sectioon-8 of Civil Servants Act 1973.

8 That Paa-8 is incorrect & denied on the grounds that the appellant has been promoted 
against the SST{G) BPS-16 post in accordance with rules & on the basis of his seniority 
cum fitness alongwith his other batch mates in the Respondent Department. Hence, the 
plea of the appellant is baseless & liable to be rejected on the grounds that the cited 
judgments reported as SCMR P-386 & SCMR 1996 P-1287 of the August Supreme Court 
of Pakistan are not applicable upon the case of the appellant.

9 That Para-9 needs no comments being pertains to the Court record.

10 That Para-10 is also needs no comments being pertains to the Court record. •<
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BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE TRIBUNAL
PESHAWAR.

Service Appeal No: ' :/2018

: District ^ Appellant.

VERSUS

Secretary E&SE Department, Khyber Pakhtunkhwa & others. Respondents

AFFIDAVIT

1/ Asstt: Director (Litigation-ll) E&SE Department do hereby
soienirily affirm and declare that the contents of the instant Parawise Comments are true & 
roi roct to the best of my knowledge & belief.

Deponent

Asstt: C irector (Lit; 11) 
E&SE D(
Pakhtu

partment, Khyber 
akhwa, Peshawar.

V.

f


