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ORDER

137 July, July, 2022 1. Mr. Akhtar Ilyas, Advocate learned counsel for the appellaa
present. Mr. Muhammad Adeel Butt, Addl: AG alongwnth M{
Muhammad Tufail, Assistant office of the Directorate, Elementary

& Secondary Education (E&SE), Peshawar and Mr. Iftikhar Ul
Ghani, DEO(M) Buner in person present. |

RN \\ x\\\ Vors s ceenioy 2

Vide sur detallecbl\ rders\bf toddyiplaced in Serv1ce<Appeal*No 2
N ‘x\\k'\ b} “82/2018 stitled | Abdur Rashid-vs- .the, Government of Khyber . .
‘ - Pakhtunkhwa through Secr;;?;’ﬁleméﬁtary &' Secondary Education
Q (E&SE), Departmen?Peshe}ar and’others -(copy placed in this file),
o }\\ “this appeal is also disposed of on the same tefms. Costs shall follow

the events. Consign.

3. Pronounced in open court in Peshawar and given under our

hands and seal of the Tribunal this 13" day of July, 2022.

(KALIM ARSHAD KHAN)
CHAIRMAN

~ (FA;@;(PM

MEMBER(E)
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&~ 25.11.2021 Proper DB is not available, therefore, the case is
' <X
adjourned to%f/ 2—/ 22for the same before DEB.

A

15.06.2022 Learned counsel for the appellant present. Mr. Yakmin Khan, ADEO
’ -
alongwith~ Mr. Kabirullah Khattak, Additional Advocate General for the

respondents present.

Learned counsel for the appellant requested for adjournment on the ground

that he has not made preparation for arguments. Adjourned. To come up for
N .

- arguments on 13.07.2022 before the D.B.

-~
i ey
(MIAN MUHAMMAD) : (SALAH-UD-DIN)
MEMBER (EXECUTIVE) MEMBER (JUDICIAL)
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=05.08.2021

Learned "counsel for the appellant present.

Mr. Kabirullah Khattak, Additional Advocate General aldngwith‘

- Ubaid-Ur-Rehman ADO (Litigation) for respondents present.

Former made a request for édjournment “being hot' jih
possession of the file today. This being an old case be fixed in-last

‘week of September, 2021 for arguments Ad]ourned To come up for

arguments on 23.09.2021 before D.B.

- (Atig-Ur Rehman Wazir)
. Member (E)

23.09.2021 - Counsel for the appellant and Mr. Muhammad

Rasheed DDA for the respondents present.

Learned counsel for the appellant requested for~
adjournment for preparation and assistance. Case to

come up for arguments on 25.11.2021 before the D.B.

“(Rozina Rehman) - c%

- Member(Judicial)
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-,1401.2021  Junior to counsel for appellant and Kabir Ullah Khattak
| Iea(ned AdditionaI‘Advocate General alongwith Ubaid ur Rehman

AbEO for respondznts present.

-

Due fo COY¥ID-19, the case is adjourned to 01.04.2021 for
the same as before. '

READER
01.04.2021 Due to non availability of the concerned D.B, the case is
adjourned to 20.05.2021 for the same.
t
05.03.2021 Due to pandemic of covid-19, the case is adjourned to

05.08.2021 7or the same before D.B.

=
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5 all

Todp=2020. Due to COVID19, the case is adjournedto
£ /22020 for the same as before. ' S

06.07.2020 Due to COVID19, the case is adjourned to 31.08.2020 for
the same as before. ' ' '

31.08.2020 Due to summer vacation, the case is adjourned to

05.11.2020 for the same as before.

05.11.2020 Junior to counsel for the appellant and Addl: AG .
alongwith Mr. Obaid Ur Rehman, ADEO for respondents
present.

The Bar is 0bsefving general strike, therefore, the

matter is adjeurned to 14.01.2021 for hearing before the D.B.

(Mian Muhamm Chairmfan

Member (E)



© 03.03.2020

_ " Counsel for the appellant and Mr. Kabirullah Khattak,
Additional AG alongwith Mr. Muhammad ‘Irfan, Assistant for

the respondents present. Learned counsel for the appellant

seeks adjou ent. Adjourned. To come up for arguments
on 08.04.20 .
/ , , b

(Mian Moharrfhad) (M. Amin Khan Kundi)

Member - Member
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" 1§.12.2019 . Learned counsel for the appellant present. Mr. Kabir Ullah
. Khattak learned Additional Advocate General present.
" Learned counsel for the appellant seeks adjournment.

- Adjourn. To come up for arguments on 26.12.2019 before

" DB. y
A L
Member - Member
',2‘6.'12'.,2019 " Clerk to counsel for the appellant present. Mr.

Muhammad Jan, DDA alongwith Mr. Obaid Ur Rehman,
ADEO for respondents present. Clerk to counsel for the
appellant submitted an application for adjournment as
learned counsel for the appellant has gone to Islamabad
due to his personal engagements. Adjourn. To come up
for arguments on tomorrow i.e 27.12.2019 before D.B.
&
Member ' Member
27.12.2019 Counsel for the appellant present Mr. Muhammad
' Jan, DDA for respondents present. Learned counsel for
the appellant seeks adjournment. Adjourn. To come up
for arguments on 09.01.2020 before D.B.

Member Member

09.01.2020 Due to general strike of the Khyber Pakhtunkhwa Bar
Council, the case is adjourned. To come up for arguments
on 03.03.2020 before D.B.

2V

Member émber.



30 04.2019 Learned counsel. for the appellant and Mr. Muhammad
; o Jan learned Deputy District Attorney present. Leamed counsel
o . o for the appellant seeks adjournment. Adjoum o come up for
arguments on 15. 0. 2019 before D.B.
‘ L
3 Member ember
15.05.2019 Counsel for the appeliant and Addl. AG for the
respondents present.
Due to demise of his father, learned Member of the
Bench (Mr. Hussain Shah) is on leave. Adjourned to
24.07.2019 for arguments before the D.B.
X Chairman |

24 07. 2019 Learned counsel for the appellant present. Mr. Zia. .

Ullah learned Deputy Dl‘;luct for thc tcspondcms plcscnt

Learned counscl for the dppclldnt sceks adjomnmcnl

Adjourncd To come up for ar gumcnts on 09.10.2019 bc[onc

D.B.

(Ilusmm bhah)
Mcmbor

T

(M. Amin Khan Kundi)
Member




. 24.0].701'“6&"‘”* Clcrk“ to counsel fb-r;;-‘the appellant pré%‘ent- @hakeel
i ‘Superintendent representatlvc of the respondent dcpcutmcnt
| present. Written reply not submlttcd“*chlcscmd’uvc of the

respondent department seeks um%&.., to furnish written

] A M\:@{M
reply/comments. Granted. To come  up for written |

ly/ ts on 13.02.2019 before S.B

SERE reply/comments ;‘,pim%mr \@ /

g . ) —— Member
13.02.2019 , Learned counsel for the appellant and Mr. Kabir

Ullah Khattak le‘arﬁed Additional Advocate General
alongwith Ubaid ur Rehman ADO  present
Representative of the respondent departme;lt submitted
written reply/commeﬁts. Adjourn. To come up .'for.

rejoinder/arguments on 28.02.2019 before D.B. Cm
‘ ‘ e

Member

28.02.2019 Clerk to counsel for the appellant and Addl. AG
alongwith Hayat Khan, AD for the respondents

present.

- Due to general strike on the call of Bar
Association instant matter is adjourned to 30.04.2019

before the D.B.

~7ﬁn—ber \ Chz§ an
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10.08.2018 Neithef appellaht nor his counsel present. Mr. Kabiraliah |
Khattak,‘Addl:lAG for respondents present. Case to come up
~ for written reply/comménts on 09 .10.2018 before §.B.

N
Chairman

09.10.2018 | Counsel for the appellant Mr. Akhtar Ilyas Advocate
present. Mr. " Kabirullah Khattak, Addl. AG for  the
respondents present and made a request for adjournment.

Granted. To come up for written reply/comments on

27.11.2018 before S.B.
Q.

Chairman

27.11.2018 Learned counsel for the appellant and Mr. Kabir UI!ah\
Khattak learned Additional Advocate General alongwith Mr. Hayat

Khan Assistant Director present. Written reply not submitted.
Représentative of the respondents seeks time to file written
reply/comments.  Granted. To come up for written
reply/comments on 18.12.2018 before S.B. R

/‘

N et

l\/Imeer

| 8.12.2018 - Learned counsel for the appellant and Mr. Kabirullah ‘\
khattak learned Additional ~Advocate - General | alongwith
Muhammad Azam KPO. present. Written reply not received';‘ o
Representative of the respondent départmen; seeks time to 'fﬁrnish._
written reply/comments. Granted by way of last chance. To 'cc')mc. -
up for written reply/comments on 24.01.2019 before S.B. : | .

Rl

Me mber -



07.02.2018 ‘ Counsel for the appellant present He submitted preliminary
| ' . : arguments that similar "appeal no. 363/2016 tltled threen Zada-vs»
o | * Education Department and appeal no. 489/2017 tltled Sher Yazdan-vs-
‘ Education Department have already been admitted to regular hea.rmg This.

has also been brought on the same grounds

In view of the orders in the above mentioned'service appeals‘this
appeal is also admitted to regular hearing on the basis of the submission ‘of
the above mentioned plea. The appellant is directed to deposit security and
process fee within 10 days. Thereafter notices be 1ssued to the respondents

for written reply/comments on 16.04.2018 before S.B.

- (AHMAD HASSAN)
\'} . 2. ....:b&- A4 . ’ ) MEMBER R

16 04. 2018 Clerk of the counscl for appellant and Addl: AG for the
respondents present. Sceurity and process fee not deposited. Appellant is
directed to deposit security and process fee within seven(7) days, thereafter
notices be issued to the respondents for  wrilten 1'eply/coml_nenl‘svon

05.06.2018 before S.B. . g

é
I\i cm ber

 05.06.2018 _ Learned counsel for the appellant present. Learned Additional
Advocate General present. Security and process fee not deposited. Learned

enns! og  counsel for the appellant requested for further time to deposit security and

AD?"‘; ot ;roceSb Fee Process fee. Requested accepted by way of last chance. Five days given to
deposit security and process fee. Thereafter notices be issued to the
__respondents for written- reply/comments. To come up for written
reply/comments on 10.08.2018 before S.B '

A
C e

s A



‘Form-A
FORMOF ORDERSHEET
’ Cpurt of
Case No. 84/2018.

Date of order

Order or other proceedings with signature of judée

S.No.
proceedings
1 2 3
1 23/1/2018 The appeal of Mr. Nasim Khan presented today by Mr.
Akhtar llyas Advocate, may be entered in the Institution
Register and put up to Worthy Chairman for proper order
X please.
\"Ma{,‘/
REGISTRAR
2-

b12]18

This case is entrusted to S. Bench for preliminary hearing

to be put up there on i l 2 l ! g

5



S/A.No. Ui no1sl

TRIBUN AL, PESHAWAR

Jd. -  BEFORE THE KHYBER PAKHTUNKHWA SERVICE
y = . '

-~

Faidamand Khan . ........ e, Appellant ’
Versus
" Gowt. of KPK through Secretary, ,(E&SE), ,
Departmeiit, Peshawar and others........................... Respondents
INDEX
S.No. | Description of docﬁm‘entsh _Annexure | Pages.
~ 1., | Appeal -4
2. Copy of . consolldated Judgment A _ ,
| dated 31.07.2015 5—2&
3. |Copy of promouon order B _ '
30.04.2016 | 208
4. | Copy of W.P.N0.1951 and order C - 30 -2
5. | Copy of order (i)f august Supreme - -D '
Court of Pakistan dated 20.09.2017 | - 28_Ye
6. | Copy of- departmental appeal / E o
representahon L’ "
7.. | Wakalatnama q)
~ Dated:

lhrough

Akhtar Ilyas

Advocate High Court

- 6-B Haroon Mansion

- Khyber Bazar, Peshawar
Cell:- 0345-9147612



- 'L': B |
\g( BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL; PESHAWAR

Khyber Pakhtukhwa
Service el

S.A. NO- ‘ I é" /2018 Blary l\k)._.@_mB=

Faidamand Khan, SST (G) | pacea 23— =26[3
GHS Shalbandi, District Buner .........cccooeeieini oo ....Appellant

VERSUS

I.  Govt. of KPK through Secretary, Elementary & Secondary
Education (E&SE), Department, Peshawar.

2. Director, Elementary & Secondary Education, (E&SE), Khyber
Pakhtunkhwa, G.T Road, Peshawar.

3., District Education Officer (M), District Buner at Daggar.

........... Respondents

APPEAL U/S 4 OF KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 FOR

TREATING THE PROMOTION OF THE

APPELLANT FROM THE DATE HE HAS

QUALIFIED ON, AND THE VACANCIES HAD

BECOME AVAILABLE:

Sheweth; | e

=

-t

. >
-

1) That numerous vacancies of SST in BPS-16 were available in the
respondent-department since long and no steps were taken for
appointments against those posts. However, id the year 2009 an
advertisement was published in the print media, inviting

*’}F‘E e‘dﬂ:@*dﬁy applications for appointments against those vacancies, but a rider
was given therein that in-service employees would not be eligible
RW‘ and they were restrained from making applications.

>2]1]/3 -
2) That the appellant do belong to the category of in-service

employees, who were not permitted to apply against the stated
SST vacancies.

3) That those who were appointed on adhoc/ contract basis against
the abovesaid vacancies were later on regularized on the strength
of KPK Employees (Regularization of Services) Act, 2009 (Act
No.XVI of 2009)



3)

6)

7

8)

9)

2

That the regularization of the adhoc/ contract employees, referred
to in the preceding para, prompted the left out contendents, may
be the in-service employees who desired to take part in the
competition or those who did fall in the promotion zone, to file
writ petitions, which were ultimately decided vide a
consolidated judgment dated 26.01.2015 (Annex “A”)

That while handing down the judgment, ibid, the Hon’ble
Peshawar High Court was pleased to consider the promotion
quota under paragraph 18 of the judgment, as also a direction
was made in that respect in the concluding para to the following
effect:-

“Official respondents are directed to workout the
backlog of the promotion quota as per above mentioned
example, within 30 days and consider the in-service
employees, till the backlog is washed out, till then there
would be complete ban on fresh recruitments”

That the appellant was considered for promotion, pursuant to the
findings given by the august High Court in the abovereferred
judgment, and he was appointed on promotion on 30.04.201&—{
(Annex “B”), but with immediate effect, as against the law laid
down by the august Supreme Court, that the promotees of one
batch/ year shall rank Senior to the initial recruits of the same
batch/ year.

That till date seniority list of the SSTs in BPS-16 has not been

_issued, as against the legal obligation of the respondents to issue

seniority list every year.

That though the appellant was having the required qualification
much earlier and the vacancies were also available, but he was
deprived of the benefit of promotion at that juncture, as against
the principle of law laid down by the apex Court in the case of
Azam Ali reported 1985 SCMR 386 and followed in
Muhammad Yousaf (1996 SCMR 1287). As such he was
deprived from the enjoyment of the high post not only in terms of
status but also in terms of financial benefits for years. It may not
be out of place to mention here that the appellant was at

promotion zone at the time of Regularization of Adhoc recruits
of 2009.

That appellant alongwith others filed W.P.No.1951-P/2016 for
issuance of seniority list and considering the appellant from the



10)

11)

12)

date ‘when the Adhoc Employees were regularized instead of
immediate effect.

That the stated writ petition has been decided by worthy
Peshawar High Court vide order dated 01.12.2016. (Copy of
W.P.No.1951 and order is attached as Annex “C”)

That the respondents assailed the judgment of Peshawar High
Court referred to in Para-4 above before the august Supreme
Court of Pakistan. On 20.09.2017 (Annex “D”) the respondents
withdraw the petition and as such the judgment of hon’ble
Peshawar High Court attained finality.

That after the withdrawal of appeals, the appellant preferred
departmental appeal/ representation (Annex “E”) to respondent
No.2, through proper channel, which was not decided/ responded
within the statutory period, hence the instant service appeal,
inter-alia on the following:- ‘

GROUNDS:

A.

That the appellant was equipped with all the requisite
qualification for promotion to the posts of SST (BPS-16) long
ago and also the vacancies were available but for no valid
reason the promotion was withheld and the post was retained
vacant in the promotion quota, creating a backlog, which was
not attributable to the appellant , hence, as per following
examination by the august Supreme Court, the appellant are
entitled to the back benefits from the date the vacancies had
occurred;

“promotions of such promotee (appellant in the
instant case) would be regular from date that the
vacancy reserved under the Rules for
departmental promotion occurred”

That the appellant has a right and entitlement to the back
benefits attached to the post from the day of the qualification of
the appellant and availability of the vacancies coincided.

That the appellant being the promotee of one and the same
batch, are required to be placed senior to the fresh appointees,
but the respondents have sat on the seniority list and uptill now
no seniority list whatsoever has been issued/ circulated.



D.  That the appellant has been discriminated, which goes against
the provision of Articles 25 and 27 of the Constitution, 1973.

E.  That the appellant has not been treated in accordance with law
as against the provisions of Article 4 of the Constitution.

F.  That appellant reserve his right to urge additional grounds with
leave of the Tribunal, after the stance of the respondents
becomes known to him.

Prayer:

In view of the foregoing, it is, therefore, prayed that on
acceptance of this appeal, this Hon’ble Tribunal may be pleased to
issue an appropriate direction to the respondents for treating the
promotion of the appellant from the date he was qualified on, and the
vacancies had become available, and the impugned order may kindly
be modified by giving effect from the date when the fresh recruits are
regularized w.e.f. 2009 alongwith.back benefits in accordance to the
judgment dated 26.01.2015 and also to circulate the seniority list of
SSTs (BPS-16), giving senior positions to the appellant being
‘promotee against the fresh recruits.

Any other remedy to which the appellant is found fit in law,
justice and equity may also be grapte

ellant

Through W
AkhtarTlyas

Advocate High Court

AFFIDAVIT

I, do hereby affirm and declare on Qath that the contents of the
accompanying Appeal are true and correct to the best of my
knowledge and belief and nothing has been concealed from this
hon’ble Court.
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JUDGMENT SHEET

PESHAWAR HIGH COURT, PESHAWAR\ RN N
(JUDICIAL DEPARTMENT) 4 L

; 1' Q f/ 3t ‘-7‘
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R
Writ Petition No.2905 of 2008. LTy e

\y\ 'f{?» oo

ATTA ULLAH AND OTHERS............. PETJT/OA}@S\* 2iny
VERSUS. o

THE CHIEF SECRETARY KPK ETC....RESPONDENTS..

JUDGMENT.

Date of hearing r\, C O {)_

Appeliant/Petitioner - [j]( Q(g N 5(4 Q( }\ \a;’) ﬁ(Hv(’( CIT(Q

'Respondontbf/) Ogﬂ\fr‘CL’AY /7<)/{ Az/l A\elJ cﬂ(@ c(

(\_/U\-QDL’ZY A’f Y‘J\(LJ KL’ (]{v\ Aﬂ(_} i '

WAQAR AHMAD -SETH,J:= Thiough this single

judgment we propose to dispose of the inst;a'nft":-Wr)ﬁ( P’ez"z"{fénff S

No.2905 OF 2009 as well as the connecred“wﬁr'Pef/f,'('m;‘f R

| Nos.2941, 2967,2966,3016  3025.3053,3189,3251,3292 "of -+

o -

2009, 496,556,664, 1256, 1562,1685,1696,2176,2230,2501,2696, - =~ -

2728 of 2010 & 206, 3}55,435 & 877 of 2011f as c,o_‘mnmn

question of law and fact is inveived in all these permom




2- The petitioners in all the writ peﬁ'(!bﬁs héve

approached this Court under Article 199 of the,-Cénsmbﬁbn,'df" L

Islamic Republic of Pakistan, 1973 with the following relief= .

“It is, therefore, prayed that on acceptar—'?c.e:
of the Arr:orrded Writ Petition the above
noted Act No.XVI 2009 namely ‘The North B
West Province Employeces (Regula;riza‘t}b‘;ﬁ
of Services) Act, .2009 dated 24™ Octobqr:‘,..:_' |
2009' being illegal unlawful, without . . -
authority “and jurisdiction, based on
malafide intentions and beiﬁ'g,,.f_
unconstitutional as well as ultra vires ;At_pv"
the basic rights as mentioned in the
constitution  be set-aside and rhe o
respondents be directed to fill up the abox;c-
noted posts after going through the légéIA o
and lawful and the normal procedure :a_s :
prescribed under the prevailing lé_vwé':f

instead of using the short cuts for obliging

their own person.

It is further prayed that the .

A ndtificarion NO;A"M/SET(M) d*?ted - |
11.12.2009 and Not(fication No.A-17/SET(5) S
Contract-Appﬁ.'ZOOQ .o’aled 11.12.2009,":3.‘5. .' 3

well as< '’ Notification ="

No.SO(G)ES/1/85/2699/SS(Contract) dated . . ..




g

31.05.2010 issued as a result of above .
noted impugned Act whereby all the private .
respondents have been regularized may

also be set-aside in the light of the above.
submissions, being illegal, unlawful, in-
constitutional and against the fundamental . |
rights of the petitioners.

Any other relief deemed fit and_ o

&

© proper in the circumstances and has not’ o
been particular asked for in the noted Writ,.." '
Petition may also be very graciously

granted to the petitioners”™.

3- It is averred in the petition that the pe__z‘:{r.ic/fze.rs"-_arié-
sorving in tho Education Doparlmont of KIPK W;)“:\l'if):{:/ /)c),{ud o
as PST,CT,DM,PET,AT, lf Qari and SET .'}A”' d/ffezom
Schools; that respondents No.9 to 1359 were a,;)-ppin.téqb‘_h”,f
adhoc/contract basis on different times and /éfe‘roh 't‘he'-;“f:r.>
service were regularised through the North Wé’sf--' F'ré;r‘z'z‘.ffvef .- SR
Province E/np/oycc‘ (chu/un/u(/ou of Sotwcc‘) Ac,l ZOOQ)“

h ?;?
that almost all the pelt;onws have  got me requred %
qualifications and also got at tireir credit the !ength of s'e.fngiq'.e;'"

% that as per notification o SO(S)6-2/97 dated. 03/06/1998




L/
s

£

the qualification for app'o/m‘mént/promotion off_‘-' fh'é( 'SET -

selected through Departmental Selection Comm/ffzfee‘--.'dn. t_he-‘

Teachers BPS-16 was prescribed that 75% SETs shall be.

basis of batchwise/yearwise open merit from a‘rﬁon’gsr the

25% by initial recruitment throdgh Pub//_"ci, Serwce
Commission whereas through the same not‘if/:_cai‘f"o_:n_ t'he:
qua/iﬁcatbn for the appoim‘ment/promo[[oh of th_éf_édbjec;.“_-f .l o
Specialist Teachers BPS-17 was prescribed that50% sha// :

be selected by promotion on the basis of sen/ontycum |
fitness am‘ongstL the SETs possessing the qua/lf/cat/on
prescribed for initial recruitment having five years servrce and .
remaining 50 by initial recruitment through the PL)&’/:’C SerV/Ce o
Commission and the above procedure was ado,'oif-e-c!‘"lp.*j‘/;f'he
Education Department till 22/09/2002 and the applqihrmehté‘” o
on the above noted posts were made in the light of fhé" ab{évé‘l .
notification. It- was further averred tha( the Ordmance
* No.XXVII of 2002 notified on 09/08/2002 was pro'_mq‘/@teqf -
under rlhe shadow of which some 1681 ,OOSI‘SAQAf:;):'I"fAf:;_:"fié{-[%"‘

cadres were advertised by the Public Service Com'hw;sfg;s[@n. SRR

candidales having the prescribed qualification and remainling .-



practice of the Education Department that ..[n's_fead of

promoling the eligibie and competent ,oersor}s;.‘a‘modgsf the o

That before the promuigation of Act No.XV| of 2009 it was -

teachers community, they have been advertising ‘the Tab'o’ve_‘__“""' '

noted posts of SET (BPS-16) and  Subject Specialist (8PS

17) on the basis of open me/'it/adhoc/contractLwh_erei}j it was B

clearly mentioned that the ‘said posts will be temporary ‘and

will continue only for a tenure of six months .or -till the

@ .

Depantmental Selection Committee That aﬁeripaséi\r"}g‘ ‘t_liw-
| KPK Act No.XVI of 2009 by the Provincial Assemb/ythe o

fresh abpointees of six months and one year:‘ar::‘vi-i.ﬁié ad hoc L

and contract basis including respondents no.9__-:t'; 7351WIU7 . .

clear affidavit for not adopting any legal course -‘(b:}nak‘e‘ tb:e/r" ‘

appointment by the Public Serviced Com:m'/“ssion ‘Aorf '

services regularized, haye been made permanent “and

regular employees whereas the emp/oyees.:éb'd"_(eécﬁif_jg o
staff of the Education D'egpan‘ment having at m‘e}'r crédit'na“

service of minimum 15 tu maximum 30 years have bue%

e

/gnored That as per CO/’);.FEJCI‘ Policy issued on 26/70/2()02 ) 6‘%\

the Education Depan‘me//t was not author/sed/en(/(/rad to -

@



make appointments in BRPS-16 and above erx Arh'eﬂ 'ch-vvf_ra(-:'ff_ B
basis as the only appointing authority under;-_z‘vhéj.rjiﬂeis_ was I
Public Service Commission. That after the pub//ca(/on made L |
by the Public SAervice Commission t/7ousanc;§f_- bf.;.te:e.zbﬁér§li’
eligible for the above said posts have a/read}) app//edbut -
they are still waiting for their calls and that z‘hro'u;c';’ﬁ:z‘/;é above

Act thousands of the adhoc teachers have bee:_hl'.re:.'gvull.ari'zéd{ :
which has been adversely effected the Aght% :of -thé:. =
pem‘/oners thus having né efficacious and adéquate re-medy. B
ava/!ab/e to the petitioners, the have knocked z‘hé dodr-of this ) ) |
Court through the aforesaid constitutional pe(/’tio-h_s.l

4- The concerned official respondents have fumfsh‘ed.'»
parawisé éommem‘s wherein they raised ceﬁ‘“.:e/fq /ega/and
factual objections including the question of ma/nra/nab///q of R
the writ petitions. It was fgj/rrher stated that R?@Q&Z}-O}‘;t!}_é
NW.F.P.  Civil Servanti; (Appomc‘ment, Promor/on&
Transier)Rules 1989, authonsed a depan‘ment fb /ay doml/n , | R
memod of appointment, uua/:f/canon and oe‘her conc/muns
applicable to post in consu,taz‘/on with Establlshmem & % -

Administration Deparfmenf and the Fmance Depaﬁnmnt

LI




That  to improve/uplist the standard of education,‘"-_fhé'

Government replaced/amended the old procedure ie, 1 OO%;'

incluaing SETs through Public Service CommfssionKF_?K' -for.

recruitment of SETs B8B-16 vide Nof/'ﬁ(:n(i()n N(),:S-.-O(p[:)/f-n

S/SS-RC/Vo' il date' 18/01/2011 wherein 50% SSTs (SET) S

2 -

shall bo selected by promotion on the basis of sen/om‘y cum

fithess i,v e following manner:-
"(i)  Forty percent from  CT (Gen),
CT(Agr), CT(Indust: Art) with at least 5
years service as such and having the
qualification mentioned in co“/umn 3.
(i) Four percent from amongst the DM
with at least 5 years service as such and_
having qualification in column 3.
(i) Four percent from amongst the PET
with at least 5 years service as such and
having qualification mentioned in column 3.T

(iv)  One percent amongst /nétructfona/

g Meterial Specialists with at least 5 vears

@.
. &§>~
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subject.

&

service and having qualification mentfoned'f L

in column 3.”

It is further stated in the comments that duetothe
degradation/fall of quality education the Govemment
abandoned  the  previous  recruitment polfcy of
;‘{".OmOffOfb Jppointment/recruitment and in order:j‘_t;k;‘ fmprove
the standard of teaching cadre in Elementary &Socondary ‘-
Education Department of KPK, vide Notiffcé't[‘oﬁf:rl‘.d:at:c_e'_'c‘f::
19/04/2004 wherein at serial No. 1.5 in co/umn5 fhc
appointment of SS prescribed és by the initia/-fécrfuiitfﬁéf'?t-:
anc-)’ that the (Non‘ﬁ West ~From‘ier Provfncfal)_;'i{f%ybé‘r:
FPakhtunkhwa Emp/oyees(.f?e‘gular/za(ion of Se/wcos)Acr :
2009 (ACT No.XVI of 2009 d«‘ﬂc‘~9d24m October, 20049._.:isi'lég_a},

lawful and in accordance wilh the Constitution of Paki'srah_ i

which was issued by the competent authority and jur’_iéd/ci-ion,f

therefore, all the writ petlitions are liable to be dish"rfslé._ec'/.g PR |
5- We have heard the learned counsel for the{palrt'/"ésl'én‘di

have gone through the record as well as z‘he“.'/'awlbh the -

St o =Y



6-  The grievance of the petitioners is two fo/d’in'r_;e'spedt_

of Khyber Pakhtuﬁkhwa, Employees ‘(Regulél;f;lfz-:éﬁfoh.}. 'of“‘_-- N
Services) Act, 2009 firstly. they are alleging that regu/arpo 3( o
in different celzdres were advertised through PUb/lC Serwce
Commission in which petitioners were compeﬁng‘.-\;vi-'t-/‘ih‘-iglir  "

profile carrier but due to promulgation of Act ibid, they could . .

not made through it as no further proceedings- were .

conducted against the advertised post and secqhd(y," they

are agilaling the legitimate  expectancy /'egai'd[i_:gA.-':m_eir"*"'
promotion, which has been blocked duc lo thein block

induction / regularization in a huge number, courtesy.Act, No..

XViof 2009.

7 As for as, the first éontenrion of adveﬁisem'ghf;é’nd n ;

blonk regularization of employees is concerned in S this v

respect it is an admitled fact that the Government has the

right and prerogative to withdraw some posts, '-'af'reédy.%. o

advertised, at any stage from Public Service beminksibn'
8. . -

and secondly no one knows that who could bevse'féc('e.d in

open merit case, however, the .right of com'pet/fior;-:‘is-

reserved. In the instant case KPK, .‘___e_mpffoyeé_s




(R.._;Lila,-,'zalbn of Se/yicés) Act, 20(-)9,- was p/omulgarerj EURR B
which in-fact was not the first in the line rather N. W FP(”OW ., L

Khyber Pakhtunkhwa) Civil Servants (Reguléf[%’éffo;; .',‘ofl ;

Services) Act, 1988, NWFP (now Khyber Pakhtuﬁkh;/va)

1Regx /ation of Services) Act, 1989 &-NWFP (no?v Kh};ber o
Pakhtunkhwa) Adhoc  Civil  Servants ‘(Regu/aln";:gaﬁorj .--Of T
Services) Act. 1987 were also promulgated and ‘k;v:eirel-,};e-yelrj .
challenged by anyone.

8- In order: to comment upon the Act, ib/‘d, it /s /mpon‘am‘

to go through the relevant provision which reads a‘s'-ur.ldt’e‘r:? C

S.2 Definitions. (1)---

a)-mmn | o

~aa) “contract appointment”_' -
means appointment of a duly . |
quali;‘ied person made otherwise“:‘” B
~than in accordance with the -
prescribed method of recruitment. o
b)  “employee” . means an

~adhoc or a contract employee

€. appointed by Government on g | >
ddhoc or con__tracg basis or second- S ﬂ N
shirt/night s_jhiftv but does not t‘g
v include the employees for project ~ Tﬁ-%

7 post ur appo:{nted on work charg'el Yo | @




{Z.L

basis or who are paid out of".”

contingencies;

........ whereas,

S. 3 reads:-

Regularization __of _services of

certain employees,---- Ali._f o

employees including'
recommendee of the Hrgh Courtft
appointed on contract or adhoc _
basis and holding that poston 3715

. Decembéf, 2008 or. tll  the
commencement of this Act shall
be deemed to have bpeen vahdlyf‘
appointed on regular bas:s havmg: “

the same  qualification  and-

experience for a regular post;

9- The plain reading of above sections of the Act /b/d L
would show that the Provincial Government, has regu/auzoo’ s |
the “duly qualified persons”, who were appointed onconfract -
basis under the Contract Folicy, and the said Conz‘racho//c_y
was lieV'er ever challenged by any one and_.ffhé-;’éa‘me»' '
remained in practice till the cofnmencement of thesa;dAca‘ '

Felitioners in their writ pstitions have not quoted any :Afsi{}'g/e"- B

® .

incident / precedent showing that the regularized en"vp/oyees-g

under the said Act, were not qualified for the post qg_qi(i§.r.:‘_'_




wh..fr they are regu/ar/'ze‘d.- nor had placed orj"':re;é:o:rd',aﬁy{
documenfs Showing that at the time of their app-o;_'ném;‘gnf.,an : L
Contract they had made any objection. Even otlvenyisé, l.t.he}v -
superior qourts have time and again f»‘einsta[ed_;.em';‘):/lc.))j)efes: S
whos.  appointments were dec./areo’ irregu/;*;f:: byl‘he
Government - lAu[hou’!es, because du(hor/t/esbemg
responsible for making irregular appointments_--ﬁ"o'i‘_p::édlre/:y-"
temporary ahd cont(abt basis, C'ou/d not subéequent/y tumed
round and terminate se/yices because of no :/aék‘ "of:'
Qua/iﬁbatiqn but on manner of selection and the benef/l‘ offhe :
lapses committed on part of a.Uthorfties could not‘ée-g}f@:/érzvz to |

the employecs. In the instant case, as well, at (ho[/moof
appointment no one objected to, rather t/7e‘c::-u-1‘z-"h(l>'rjt/e.,.s-l"~
committed lapses, while appointing the private respondent'é "
and others, hence at this beia[ed s!age in view of. nur.nbe; ofi .
Judgments, Act, No. XVi of 2009 was prom‘u/gételc.‘-“
/nferost/ng/y this Act is noz‘ applicable to the educa(/ou ‘.
depg{‘f‘menf only, ratner all fg7e employees of the PrOV/nC/a/
Govemment recw/ted on contm ot basis till 31 Diecembe'l'_l o

2008 or il the commencemen( of this Act ha'véf. b(mn 5




regularized and those employees of (o other_‘dep'é'rt}:_na'/"yts

who have been regularized are not party (o this writ petiri"_oh.“ '
iU- All the employees have been regularized urider fhe:

Act, ibid are duly qualified, eligible and competen-t for._rhe __1

post against which they were appointed on con(mcr bas:s

and this practice remainad in eporation for yoars. Majorfty of -

those employees getting the benefit of Act, iig‘(c)-:ma’y have

become overage, by now for the purpose df'.-"reéflf"ulfi"meﬁti'.":; R

against the fresh post.

17- - The law has defined such type of Iég'f;s/é}tli(ij_n'fés'~ 8
“beneficial and remedial”. A beneficial loguy}'éldfiiq'/‘j-; Ib a
statue which purports to confer a benefit on md:wdualo ora '
Class of persons. The nature of such bene'(z:t_ IS z‘obe :
enended relief to said persons of onerous ob!iQatiéﬁs under : B
contracts. A law enacted for the purpose of ~.correci'i{7'g "a":'
defect in a prior law, or fn order to provide é rémédylwher’e‘.-- -
non previously existed. Accordmg to the deffn/tzén. of Corpﬁs |
| Juris Secundum, a remedzal statute is dés;gned fo correct an
existence law redress an gxisience grievance, or :n-z"roo'w ed-

seqularization conductive to the public goods. The ch 'zllon(/ed '

\
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Act, 2009, seems to be a curative statue as foryearsthe -
then Provincial Governments, appointed emp[;}eés | on :-
contract basis but admittedly all those contract Eaé;@'n‘t‘ﬁj‘ehts?‘
were made after proper advertisement andonthe
recommendations of Departmental Selection Committe,e"'s.-, .. -
12-  In ordgr to appreciate the arguments regardmg
Leneficial legislation /'f Is important to undersz‘anAd. fh_é_ 's:coipe‘, .
and meaﬁning of beneficial, remedial and curati\/‘e_e:fég;‘f‘sbtioﬁ;.:' B

Previously these words have been explained by N.S 'Bg’}vld.ré".

‘1 interpretation of statute, tenth edition in the-following

manners.-

“A statue which purports to confer.a 1

benefit on individuals or a class of R
persons, b'y: reliving them of o

onerous obligations under contracts.”

entered into by them or which ten’_’d‘ e

to protect  persons agar’nst ‘
oppressive act from individuals with -
whom  they stand in certaf'n.:
relations, is called a beneficial - -
legislations....In interpreting such a:
statue, the principle ostablishod :s e
that there is ho room for taking a . -~ . -

narrow view but that the court js -

persons on whoni the benefit has =~

entitled to be gengrous towards the’ 3

AR
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been conferred. It is the duty of the . - .
court to interpret a provisib'ﬁ,’_ el
especially a beneficial proyisid'r.ii .
Liberally so as to give it a wider g
meaning rather thani a rcstricti've_'-“:" '
meaning which would negate the o
very object of the rule. It is a We;ll; .
settled canon of construction that':in R
constructing the  provision ‘lof':
beneficent enactments, the co.u'-ft‘ :: .
should adopt that construction -
‘which advances, fulfils, and furthers

the object of the Act, rather than the

one which would defeat the same

and render the protection

illusory..... Beneficial provisions call

for liberal and broad interpretation -
so that the real purpose, underlying |
such enactments, is achieved and . :

full effect is given to the princip[éfs-

underlying such legislation.”

Remedial or curative statues on the other fl‘t’,f"-f'rid\hé‘?ét“

becii explained as:-

A

"A .remedia,’ statyte is one which
remedies defect in zjhe pre existing Iaw,': :
statdtdry or otherwi;se. Their purpose is
to keep pace with tbe views of society.
They serve to ke;e_p our system of |

jurisprudence up to date and in




T

harmony with new ideas or conceptions |
of what constitute just and proper:_‘:,-:»' L
human  conduct. The.rr Ieg:t;mate‘ .

| . purpose is to advance human rights and_'::".. e
relatlonsh/ps Unless they do this, they: .. S
are not entitled to be known as remedlal_:‘
legislation nor to be liberally construed . o
Mamfestly a construcf:on that promotes :
improvements in the administration off"-“A-“"
Jjustice and the eradication of defect m,,  3
the system of jurisprudence should be .=
favoured over one that perpetuates &
wrong”. -

Justice Antonin Scalia of the U.S, Supreme. e

Court in his book on Interpretation of Statute

states that: |
| “Remedial  statutes are -

those which are made to supply =

such defects, and abridge such ‘

. superfluities, in the common !aw,_ '

as arise from either the general -
imperfection of all human law, PR
from change of time and L
circumstances, from the mistakes_“ '

‘and unadvised determinations of
unlearned (or even /earned)

judges; or froni any other cause" PRSI 69
"~ whatsoever.” « ' o % |

13- The /egal propositior: thgt emerges is that generally -

5

benelicial legisiation is to be given liberal in{erpreta‘ﬁcljﬁ, -',the'}_ o

e

beneficial legislation must carry curative or remed/a/ conto 0




J~

e

Such legislation must l‘hereforé, either clarify an ambigif-alffzfy:o.r;' |
an omission i the existence and must t‘herélfore_.t' !he .
explanatory or clarificalory in nature. Since the-p_eti{:ﬁ:(:l\‘nérs. S -
docs not have the vcs!'od rights to be appoin"rpql"tc.» dﬂy
particular post, cvern advertised one and private /05;)0/1@0{1[5 L
who have being regularized are having the": /oqws:te o
qualification for the post against which the wereézp,o_oinleid,’ .
vide challenged Act, 2009, which is not effecting_jfthé vested
right of anyone, hence, the same s deemé;j tobe ,:a:

benehoiai,  remed ol and  curative legislation of  the

Parliament.

14-  This court in its earlier judgment dated 26" November -
2009 in WP No. 2905 of 2009, wherein the same Khyber |
pPakhtunkhwa (Regularization of Servers ) Acg',‘izoglg;' vires i

were challenged has ‘held" that this court .fha’s-i gbt' _hp_ -

jurisdiction to entertain the writ petition in view bf‘Art‘icle,i?fZ o

df the Constitution of Islamic Republic of Pakisté_ri, .:1;9-7»3, as o
an Act, Rule or Notification effecting the terms aﬁd nco'h{dii‘iéns;"f

of service, would not be an exception to tha, 'ff“seefh' in the

light of the spirit of the ratic rendered in the case of

ATT &5
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L.A.Sherwani & others Versus Government of: Pakistan,

reported in 1951 SCMR"IO/H. Even otﬁen/vr'se, under F‘?-ulel‘iéh" |
() ol the  Khyber Palhtunihwa (Civi Aéef‘}f?}}t?;:):ﬂ:'
(aépointmenf), promotion aﬁd transfer) Rules 1989,' authorrze N o
a depaﬁment to lay o"own method of .appé-m'lﬁt-méht, o

qualification and other conditions applicable to the po"s’t'- /n

consultation with Estahlishment. & Adiministrative Departmoent -

and the Finance Department. In the instant case” the f‘dd-fy' L

elected Provincial Assembly has péssed the BiA///Ag}'zf,-‘_y\:/ﬁich" o

was presented through ,oropér channel ie Lawancf |
Establishment Department which cannot be quashpdor oy
.é‘ec/ared f/!eéa/ at this stage. |
‘%9 Now coming to the sepond asbect of the caso f/?at :
pelitioners legitimate expectancy in the shape of p(‘gnfot{o;v -‘:i‘

has siirered dué_ to th.e promuigation of Act, ib/’d?,f.'tjh' st S
respect, it is a long standing principle that pro:motion:'_is -n:é( a. . -
vested right buf./’t is also an esléb/ishgd principle (hat wnen
ever any law, rules or instructions regarding promot/onare 3 - .".'.':1'
vioiated then it become vested right. No doubt peti'tféj/";j;e{'r‘:.s:}'ﬁ |

the first instance cannot claim promotion as a vested. right

STTESTED S




Y

,
,
‘

A

but those who fall within the promotion zone - do /Jc{v;;' the ..

right to be considered for promotion.

16-  Since the Act, XVI of 2009 has beénl_ .d{‘??:lnr(;a.d h_:’-.- -
beneficial ~and remedial Act for the purpo‘:‘sc;- gif all rk;'c::ée_ s
employees who were appointed on corvtract:'angj may ',.hé_t;e ) |
become overage and the promulgation of_.thle .'Act, :_Was |

necessary to given them the protection t/7erefér_é, “{/‘7é.o‘_t/7'.e:ﬁ' _
side of the picture could not be brushed a sidé_ Sfmp/y.' /t'ils .
the vested right of in service emp/oyee-s to bezcoﬁéilcviuef‘eid for

promotion at their own turn. Where a valid and proper rules .::-:-'., -
for promotion have been framed which are ﬁof QfVe_n-effér;t;,
such omission on the part of Government égech‘am&mrs '
to failure to perform a duty by law and in suchcases H)j’gh '
Coun‘Aa/ways has the jurisd/’ction to inten’ek-‘e.:"/hl _sé‘f.x}.fcej.
employees / civil servants could not claim p‘rorrﬁot)'oql ma
higher position as a matter of legal right, at ih’éjls.a‘m:e 't‘/’n-v"e, 1'1"
had to be kept in mind that all pubiic powers were in the -
nature of a sacred trust anc jis functionary a_'rg ,required:lz.‘.o;; :“
exercise same in a fair, reasonable and tranépérzé‘ﬁt manner

strictly in accordance with law. Any trénsgresls{on,from such S




@ Indscd  the petitioners can not claim i/ie:‘r-ini‘{z’a/ )

appointments on a higher post but they have every right to

principles was liable to be restréinéd by the supenorcoun‘sm )
their jurisdiction under Article 199 of the Consz‘:tut/onOne ‘:
could not overlook that even in the absence of s:tr/l'c.f ':"egalf
right there was a/wéys legitimate expectancy ont_z_‘hé pan‘ofa
- senior, competent and honest carrier civil seAr‘iV/Aa'-z_n;tv to Vb_e' _-
promoted to a higher position or to pe coﬁié[dé-rezd'_-‘}évr_T-:

promotion and which could only be denied for go'od; pfo'pér- o

and valid reasons.

be considered for promotion in accordancé~b»ﬁ/11ifhri‘ff7l:e':-;~,.'- BN
p/‘omoﬁqn rules, in field. It is the object of the esz"a‘b/:)'é/'}'r}j'én( B

of the couﬁs and the continue existence of courts .'c_jf‘/a'ﬁ_/,;is“ t_b'-

dispense and foster justice and to nght the wmnqouos '

Purpose can nover'l he complotely achicovod w_::l.:'(;*:;s- "U-';‘,c: //1

justice dono was uncone and unfess the cuudsa[cpped //)

and /'efus‘ed (o perpeluate what was patently unjustunfa/r ‘- .

and unlawful. Moreover, it is the duly of public autfj;qrit"/'es“'_as' o
“appoinfmen,t is a trustin the hands of public auz‘hor::fz‘iegér‘z‘q-jt_: | -

s their legal and moral duty to discharge their funchbns as




' [‘f / @oensidering the above-seltled. principles-we- are .of the

Jigm opimon thal Act, XVI of 2009 is although bene

trustee wilth complete transparency as per requirement of.

law, so that no person who is eligible and entitle to hold S(-l'r:.h-:‘-"" '

post is excluded from the purposo of solaction m'td:,i}; not

depaved of iiis any .yht.

flCla/ and

remodial legislation but its enactment has effected: .tb__e- in
service employees who were in the promotion '.":;"o'n,e,.:' :
therefore, we are convinced that to the extent of in service. ..

employees / petitioners, who fall within the promotioh‘lZOne{‘ .

havé suffered, and in order to rectify the inacvertent mislt.aké, -
of the respondents/Department, it is recommended théf the

promotion rules in field be implemented 'and;. rh_ése‘.'

employees in a particular cadre to which ceftaiﬁqu'ofa'.fo'r

promotion is reserved for in service employees, the same be

filled in on promotion basis. In order.to remove the am'big']uf‘t}'_/ o

p——

cadre as per existence ruies, appointment is fo.b,e made on -

—

50/50 % basis ie 50 % initial recruitment. .and 50 % .

promiolion  quota then all lhe employees have- pe’en‘

and confusion in this respect an example is quoted, " If in any
- - . = - ettt . .
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cadre andlequal e e e aimnG SOB IS Do et
et -

(&

——

oy wk - e : ~7<" o .l
;/q/pd_q;pong\st he elig J,lb/e T SEIVICEReMIBIOYEEs. .0 OHETISE

Eligi J;ble‘foﬁp/omonon»o B SISO SOROTty - CUR fiAEEs#

ALY

‘5~ In view of the above, this 'wrft petition is disposed bf in

the fo/lowing_ terms:-

(i) “The Act, XVI of 2009, commonly -
known as (Regularization Of Services)
Act, 2009 is held as beneficial and
remedial legisiation, to which: -r)‘o‘

interference is advisable hence, upheld.

(ii) OffiEI g S pondents arein d/rected \

Lo AW O KOl b acK ] 6’"57_.:01'_....,#) e
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ey % NOTIFICATION:

' Consequent upon the recommendation of the Departmental Promotior‘:..‘_Committée and in

. pursuance of the Government of Khyber Pakhtunkhwa Elementary & Secondary-Educati(;r-a Notification No.

SO(PE)/4-5/SSRC/Meeting/2013/Teaching Cadre - dated 24" July 2014, the following SCTs/CTs, SDMs/DMs,
SATs/ATs, STTS/I'T s, Senior Qaris/Qaris, PSHTs/SPSTs/PSTs are hereby promoted to the post of SST(Bio-Chem), '

SST (Phy-Maths) SST (General) noted against each in BPS-16 (Rs10000- 800-34000) plus usual allowances as

adm1551b!e under the rules on the regular ‘basis- under the existing -policy of the provincial Govt:, on the terms and

condmOns gwen below with :mmedlate effect and posted on “ School Based “ as given below.

A SST @IO-CI‘IE]_\Q e R L LTI N SPEEPP R T SR TR e e R - :_»;;j e
1. PROMOEED FROM SCT/CT TO THE POST OF SST (BIQ-CHEM) BPS-16 -
S.No | Name of Official { Present Place of | School Where Posted ’ Remarks
Posting -

1/1-A | Wakee! Zada | GHSS Gagra . | GHSS Gagra AVP

2/2-A | Bakht Akbar ‘GHS Ghurgushto | GHSS Ghurgushto AV.P -~

3/3-A | Shamsur Rakman | GHS Ganshal GHS Ganshal . |AVF N

: ‘ ) ; 0

4/4-A Shah Bhroz Khan | GHS Shalbandi GHS Sh‘albyandi ’ AV.P g :
-5/5-A | Abdul Ghafoor GHS Torwarsak GHS Kala Khela _ C AV.P TN ‘
6/6-A | Bakht Rasool Khan | GHS Dewana Baba GHS Dewana Baba T [AVP. \

7/1-A | Rahim Zada GHS Jov-var GHS Jowar AV.P /‘§ :

. , AN
2. PROMOTED FROM PSHT/SPST/PST TO THE POST OF SST (BIO-CHEM) BPS-16 U ‘

S.No | Name of Official | Present Place of School Where Posted ' Remarks
Posting A 5
8/1-A | Rahmanullah GPS Kalpani GCMHS Daggar | AV.P
9/2-A | Fazali Wadood GPS Girarai GHS Katkala AV.P
10/3-A | Khan Said GPS Bampokha GHS Nanser , AV.DP
11/4-A | Saifur Rahman | GPS Rahim Abad GHS Elai T A
B. SST (PHY-MATHS) ' , Ar T@
3. PROMOTED FROM SCT/CT TO THE POST OF SST (PHY-MATHS) BPS-16 STS’@ "
S:No- Name ol Official | Present Placcof — | School-Where Posted———————Remarics
Posting 4 : .
12/1-B | Liagat Hussain GCMHS Daggar GCMHS Daggar AV.P I
13/2-B .| Ahmad Ali | GHSS Totalai * GHS Janak Banda - ' AV.P
14/3-B J Muhammad Salim | GHSS Nawagai -| GHSS Jangai AV.P
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42/12-C | Bakhti Mand GHS Ganshal GHS Maradu AV.P
43/13-C | Wakil Zada. ) GHS Nawakaly GHS Nawakaly AVP
44/14.C | Attauliah GHS Shalbandi GHS Shalbandi AVP
45/15-C | Abu Zar GHS Cheena GFiS Cheona AVP

| 46/16-C | Fazli Haseeb GHSS Totalai GHSS Ghurgushto AV.P
=\ . _ :
47/17_-.C )Falda Mand GCMHS ‘Dagggr GHSS Batara A.V.P_
48/18-C | Muhammad Zahid | GHS Nawagai GMS Maina Kadal- AV.P
49719-C | Abdur Rashid GCMHS Daggar  GCMHS Daggqr AV.P
50/20-C | Gohar Ali GHS Gokand GHS Bagra AVP
51/21-C | Mushtaq Hussain GHS Khararai GHS Khararai AV.P
S1C| S |GHS Anghapwr  [GHSER . [AVP
'-5$/2£5-C‘ ‘Mﬁh;m;n':‘ad S-adiql GI-ng Nawa;al GMSLan‘gaw ‘ AVP —
54/24-C . Mugarab Khan GHS Jowar GHS Katkala AV.P

|| 55/25-C { Zamin Khan ™) | GHS Diwana Baba GHS Budal AVP

56/26-C | Asim Khan (}HS Nanser GHS Kalakhela AV.P
57727-C | Sardar Shah GCMHS Daggar GCMHS Daggar . AVP
'58/28-C | Sherin iada GHSS Nawagai GHS Mirzakay AV.P R
59729-C | Salat Khan GHS Ganshal GITS Mal;a'd_u; AVP G
60/30-C | Aminullah GHS Sawari GHS Sa\;vari - AV.P /\g
61/31-C | Gul Said GHS Karapa ' GMS Mula Yousaf AV.P / N ‘\)
62/32;C Fazal Subhan GHSS Chinglai ‘GHS Bagh

A.V.PU

30/’6//11

6. PROMOTED FROM PSHT/SPST/PST TO THE POST OF SST (GENERAL) BPS-16

69/7-C

S.No Name of Official . Presel;t Place of School Where Posted Remarks

- Posting

63/1-C | Barakat Shah GPS Ambela Dara GHS Asharay AV.P

64/2-C | Muhammad Yousaf | GPS Shnai N/Kalay | GHS Karapa AVP
| 65/3—C ’-Nasrull-ah Khén ' GPS .-Axn;belar — GMS Dandikpt AVP L
[66/4-C | Bakint Sultan GPS Hajiabad Agarai | GHS Khanano Dherai AVP &@;zg

67/5-C | Duri Maknoon GPS Kiramal GFAS Chalandray AVP X%,

[ @¥EC | Thsanullzh GPSTowar Noi | GHS Ghazi Kbanay AVP

' Bakht Zaman Khan | GPS Ladwaan GHS Janak Banda AVP

70/8-C | Rahmat Gul GPS Daggar No.1 GMS Jangdara Torwarsak AV.P

71/9-C | Jamilur Rahman GPS Pandir GHS Pandir AV.P
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Terms and Conditions;-

I. They would be on probation for a period of one year extendable for another one year.
2. "They will be governed by such rules and reguiations as may be issued from time to time by the Govt.

Their services can be terminated at any time, in case their performance is' found unsatisfactory during

3.
| probationary period. In case of misconduct, they shall be proceeded under the rules framed from time to time. -
4. Charge report should be submitted to all concerned. : ' - A
5. Their inter—Se-Seniority on lower post will remain intact.. .
6. No TA/ DA will be allowed to the appointee for joining their duty.
7. They will give an undertaking to be recorded in their service books to th&“effect that if auy‘over‘paymenl is

made to them, in light of this order, wil} be recovered and if he is wrong!y promoted he will be reversed.
8. Their posting will be made on school based, they will have to serve at the place of posting and their service is
not transferable to any other station.

9. Before handing over charge once again their documents may be checked if they have not the requ1red

.. _relevant qualification as per rules they may uot ‘be handed over charge. of the post. . &S
N
L o o
CONSEQUENTIAL TRANSFER / ADJUSTMENTS ¢ : N
The following SST BPS-16.are hereby consequentially transferred / adjusted at the schools noted against ™
their names in their own pay and scale with immediate effect in the interest of the public. \
. - hY
S.No | Name of Official | Present Plﬁoe_of Posting | School Where Posted | Remarks
1 Habibullah SST(PHY - GHS Dewana Baba GHS Matwanai . JAV.P( New]yj
MATHS) L . Upgraded)
2 Siyar Khan SST (GENERAL) | GHS Cheena ' GHS Matwanai’ "] AV.P(Newly
_ _ - ‘Upgraded)
3 Jan Bahadar Khan SST(PHY- | GHSS Jangai GHS Dherai | Vice 8.No.14/3-B
MATHS) ' . . , ‘
4 Muhammad Abrar SST GHS Bagra GMS Kalil Vice S.No.83/2-C
GENERAL) ' . :
5 Hidayatur rahman SST GMS Gumbat GHS Gulbandi Vice S.No.77/15-C
(GENERAL)

(HANIF-UR- RAHMAN)
DISTRICT EDUCATION-OFFICER(M)
BUNER.

Endst; No.3029-36 Dated. 30/10/2014.

Copy forwarded for information and necessary action to ;-

Director Elementary & Secendary Education Khyber Pakhtunkhwa Peshawar with v/t
Endstt: No.3436-40/File No.2/Promotion SST B- 16 dated Peshawar the 28/10/2014.

Deputy Commissioner Buner. ’ %

" District Accounts Officer Buner

District Monitoring Officer Buner
Principals/Head Masters concerned.’ ' .

Sub Divisional Education Officer (M) Buner . o %
Officials concerned. . o .

"Master file. . o .
- ety 3ofip[1y

DISTRICT EDUCATION QFFICER(M)
‘ BUNER.
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onmatullah, SST, GHSS, Gagx® District Bun%a
spahbaroz Khan S8T (SC), GHS Shal Bandi PN

N

[namullah SST (8C) CHS Diwana Baba BN
Bakht Rasool Khan (SC) GHS Diwana Baba N e "

1

2

3

&

5. Abdur Ragib SST (G) GHS Bajkata

6. Sher Akbar SST.(®) GMS Banda

7. Shairbar sST (G) GM3 Kuz Shamnal.

g. AubZar ssT (G) GHS Cheena

9 Habib-ur-Rehman 5sT (G) GHS Bagra
10. Shaukat SST (8C) GHSS Amnawal

11. Subhani cul 5ST (©) aMS Alami Banda.
12. GulSaid ssT (G) GHS Karapa

13, Siad Amin S5T (G) GCMHES Daggar
14. Sardar Shah (G) GCMHS Daggar

|5 Israr Ullsh 8ST (SC) GHS Chanar 4 7.7; S

16. Mahir Zada (SST) GHS Shal Bandai. R 5‘87@5 -
17. Shir Yazdan gsT (G) District Bunet R

g Bahari Alam ST (8C) GHS Shal Bandai -

19. MiskeenS5G (G) GMBS Shargahy, District Bun‘er..'
............ EDetitiOnéitg |
Versus S

1. Government of Khyber Pakhtunkhwa )

Secretary, E&SE Department, Peshawar.

ﬁiiector E&SE, KPK, Peshawar.

2
N B _ District Education Office” (M), Buner at Daggy’.’/ o
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WRIT PETITION UNDER ARTICLE 189
oF THE CONSTITUTION OF THE
\SLAMIC REPUBLIC OF PAKISTAN,
1978

Sheweth;

1)

2)

3)

4)

~ applications.

That nurmerous vacancies of S5T in BPS-16 were ayailable _.
in the respondent department since long and no steps -
were taken for appomtments against those posts ‘
However, in the year 2008 an advertlsement was

published in the print media, 1nv1t1ng apphcatlons for‘*} .

appointment against those vacancies, but a nder Was e et

given therein that in-service employees Would nOL Le

That the petitioners do belong to the category oi 1n;'.

‘eligible and they were restrained from ,makm_g - L

| q 7, |

BN

_ @&‘
7%
é‘o

service employees, who were not permltted to apply

against the stated SST vacancies.

That those who wers appointed on adhoc/ confract.jb‘aisis‘ PO

against the abovesald vacancies Wwere 1ater -,o’n

. regularized on the strength of KPK Employees 5

(Regularization of Services) Act, 2009 (Act No. XVI of o

2009)

That the 'regulanzanon of -the adhoc/ contract:.--'-' o

employees, referred to in the precedmg para prompted | L

the left out contendents, may be the 1n serv1ce Yo

employees who desired to take part in the competltlon B

or those who did fall in the promouon zone to file

EXAM\NE

Fseshawar High

-ESTED
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petitions, which = were ultimately decided wde a

consolidéted judgment dated 26.01.2015 (Annex "B’ )

5) That while handing down the judgment, 1b1d th1s .
Hon'ble Court was plmvsed to con51der the promonon i
quota under paxagraph 18 of the judgment, s also a
direction was made ‘n that respect 1 the concludmg

para to the following effect:-

«Official respondents are directed fto workout
the backlog of the promotion quota as per 'abicrfe | |
mentioned examplé within 30 days. and
consider the in-service employees; ,,At111 the .
backlog is washed out, il then there ‘vv\f'o_‘ul_d'- ‘_l;_e. =

complete bar o fresh recruitments”

6) That the petitioners were considered for promo’uon,

pursuant to the findings given by this august Couxt m the o

abovereferred judgment, and they were appomte a on S
promotion on-vanous dates ranging from Ol. 03. 2.012 to.
41.07.2015 (Annex “B7), but with immediate: effect as
agains{ the law laid down b"\] the august Supreme CO‘LlIt ' wo
that the promotees of one batch/ year shall rank Sen;or-:_' o

to the initial recruits of the sarae bateh/ year.

7) That till date seniority list of the 8STs 1n BPS 16 has not o
been issued, as agamst the legal obhganon of the i 5

respondents to issue sermi ority list evely year

That though the petitioners were havmg the reqmred‘. :
qualifications much earlier and the vacan01es Were also'_-',- L

“ available, but they were deprived. of the beneflt of

promiotion at that juncture, as against the pr1n01p1e of law |

ATTESTf

) .

on A ek

. Y
Lo ..
o



laid down by the apex Court in the case of AzamAll
reported 1985 SCMR 386 and followed in‘Muhé_rrirﬂha'd'_ ‘
Yousaf (1996 SCMR 1287). As such they were deprived? '

from the enjoyment of the high post not only m terms ox -'  :

status but also in terms of financial benefits for 'years |

That feeling mortally aggrieved and havmg no othe:c

9)
adequate and efficacious remedy, the petltloners.. )
approach this august Court for a redress, inter. al;a, on
the following grounds:- B

GROUNDS:

A That the petitioners were equipped with all the 'r_,e-.qu_ite‘. |

B

qualificatioh for promotion o the posts of S5T '(BPSil(_Sj,

long ago and also the vacancies were available but‘-for.vi‘ £

no valid reason the promotions were withheld and the

posts were retained vacant in the promotlon quota,

creating a backlog, which was not attnbutable to. the R

~ petitioners, hence, as per following examma’uon bY thej""

august Supreme Court, the petitioners are ent1t1ed to_':“ IS

the back: penefits from the date the Vacancles had S

occurred;

“promotions of such promotee'A'(p-et‘z:t'i"erﬁlers '

in the znstant case) Wou]d be fegu]ar from' o e T

date that the vacancy reserved under thei -

Rules  for . departmenta] promot:on:

occurred”

" That the petitioners have a right and entnlement to the . o

back benefits attached to fhe post from :
.- AL~ EST D
yote - ‘
EXA’M:
Peshawar Hrgh onn

DEC 201

lay the SRR

e TR



qualiﬁcations of the petitioners and availability of .'the'

vacancies co'mcided.

That the petitioneIs being the promotees of one and the' :
same batch, are recuired to pe placed semor to the -
fresh appointees. but the respondents have sat on the
seniority list and uptill now no seniority list Whatsoever 4.' :

has been issued/ circulated.

That in view of the fact that no seniority list has peen -
issued, the petitioners neither can file a departmental
appeal nor calt nave recourse to the Services Tnbunal ': -
for agitating their grievances, therefore, thls august

Court can 1issu€ appropricte dir ectlons to " the

DT R

respondents to act in accordance with law,’ in vrew ‘of S
the principle of law laid down by the apeX Court in the
pronouncements reported in PLD 1981 SC 612, 2003

SCMR 325, etc.

That the petitioners have not been (eated  in
sccordance with law as against the provisions.of Article

4 of the Constitution.

That petitioners reserve their right to urge addmonal.

grounds with leave of ihe Court, after the stance of the

AT T
respondents pecomes Known to them.

In view of the foregoing, its is, therefore, prayed that on:
acce]’;)tance of thig petition, thls Hon'ble Court ‘may be o
pleased to issue an appropriate direction to the respondents";

for treating the promotion of the petitioners from the date,"

D,
%o

rr Y T TR SRR v S ; o .
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and the vacancies had pecorme
o the seniority 115M SR
" s being o

Wére qualified on,
o the ﬁ)étitioner

d also 10 circulat
16), giving senior positions t
ces against the fresh recruits.

they

available, alt
A
i

promot
ch the petitioners are £ourtd~' £1t Lo

remedy 10 whi
ranted.

Any othexr
y may alsobed

justice and equit

in law,

Petiticners

Through

Muhammad
Advocate SUPZ® R
A,

Akhtat 1lyas

rdvocate High Court

on the subject ma‘tfcér-nhas : -
1 this august court. . - . o

CERTIFICATE:
It 1s ce:ctiﬁed that no such
filed by the pe

carlier beel

petition.
titioner 1

LIST OF BOOKS:
akistan, 1973.

N Constitution of P
9) Case law according to need.
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. PESHAWAR HIGH COURLT, PESHAWAR:

ORDER SHEET =

i Date of Order/
Proceedings

01/12/2016.

WP No. 1951-P/2016 M.

Present:  Mr. Isa khan Khalil, advocate o

Mr. Rab Nawaz Khan, AAG for re3p

seniority list of SSTs BS-16 by giving them senior pbsitibh bemg

respondents 1o circulate the senior list of SS8Ts (BS‘-Al‘6'). Yes, |

WAQAR AHMAD SETH, J.- " Through the in'siant writ | ‘

petition, the petitioners  have prayed for “issuance - of an | .

appropriate writ directing the respondents to treat tl}eir'pr:o'motio:n I |

(rom the date, they were qualified on and: also to 'citjcu'late‘-t‘he' e

promotees against the fresh recruits.

o

Arguments heard and available record gone through. - |
3. ‘The prayer so made, in the writ petit'ién and a_rguéd'
at bar clearly bifurcate, the case of petitioﬁérs in two. parts;

firstly, petitioners are claiming an appropria’_(‘e}fd_ir-gcvti.on.-td.th'e

according to section-8 of Khyber Pakht_;inidﬁya, ,CiV"il Servants |

Act, 1973, lor proper administration of service, cadre, or post; the

ATITEO I ED

T Ex amAINER o
- e AN oun -

o ._%:‘ng -2_[/;46 e




appointing authority shall causc a sentority list ()-[“thC members of |
the time being of such service, cadre, or post to bg ‘pr»ep'zire;c.i and ‘
the said seniority list so prc:p;lrcd under subﬁc«étio_n&, shul} be
revised and notified in the official gazette.at least .o.n.ce'in 2
calendar year, preferably i;1 the month of J anua:ry.' in view of the .
clear provision of law, the first prayer of; thé'petit_ionelhjs""i‘s.
allowed with the cgnscnl of learned AAG and 1he.c:omipetj¢1§t-
authority is directed to issue the seniority list of SST?S' BS'—16,:iﬁ'_‘
accordance with the law, re.lating to seniority etc,'-bu‘t in the
month of January, 2017, positively.

A

Z £ the petiton |-

AN

. RCER
. IS X LA : Q. M
i £ e LM SR

wherein they rhavesa

sleid < Fot Sappropriat

,fCSPO'ndﬁnﬁs,'f,(?lTEEEQElﬁflf’%":i;t.ﬁ?iﬁﬁpf1}15‘.5@%?‘0f."ti@’@?‘l;‘@ﬁiﬁ‘iﬁgﬂ.efs‘?ﬁﬁﬁ,ﬁt‘ﬁé‘.;"- -

By

date; they: weie ‘qualify Tad bebeis availabler

besides congidéfing ‘them senior: being: Promotees’ against ‘the |

LTS et 3F

direel TETUIES 75" cBiiceined, e are-of the- view' thal the same |
pertains ‘fo” terms -and-condition”of- service. and.as,.such.unider |
article-2 126l CosILioN S Courtis barred to enisfain that | -

‘portion of the Wiit petition.

/ 5. In view of the above, this writ petition 1s disposed of

. A ! i“ah :
},D‘Ec 2016
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W1th the direction to the respondents, as indicated 'in. para 3

whereas the seniority and promotion being terms. and-conditiqns .

of service is neither entertain-able nor maintainable in writ |-

Nawab Shah
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BETTER COPY.,
"IN THE SUPREME COURT OF PAKISTAN. |
" (APPEAL JURISDICTION)
* PRESENT:

 MR. JUSTICE EJAZ AFZAL KHAN
-~ MR.JUSTICE SH.AZMAT SAEED
- "MR. JUSTICE EJAZ UL AHSAN,

' CIVIL PETITIONS NO. 127-P TO 129-P OF 2016

;‘(Aga‘ins't‘the Judgment dated 26.01.2015 Peshawar High Court, Peshawar
R gagsg_q;m -:w_ith Petition N0.2905 of 2009, 3025 of 2009, and others.

o The Chlef Secretary, Govt: of KPK, Peshawar and Others....Petitioner(s)
' : S - (in all cases). .

VERSUS.
Attaullah and Others
... Nasruniinullah and Others. ' :
. Mukhtar Ahmad and Others. . Respondents.
L For the petltloner(s) Mr.Mujahid Ali Khan, Addl.A.G.KPK

. .""For the reSpondent(s) ~ Mr.Ghulam Nabi Khan, ASC
o Mr.Abdul Qayyum Sarwar, AOR.

 Date of Hearing ©20.09.2017.
ORDER.
Ejaz Afzal Khan J. The learned Additional General

”appearlng on behalf of the Govt. of KPK stated at the bar that as per
“instructions of the Government he does not press these petitions. Dismissed

- assuch: .

' * Sd/-Bjaz Afzal Khan,J
Sd/- Sh.Azmat Saeed,J. - A
- - 8d/-ljazul Ahsan, J. 77’4@8’@
aE ‘ISLAMABAD - O

20092017
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BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE TRIBUNAL
'PESHAWAR. | ‘

Service Appeal No: 119 /2018

‘Faidamand Khan SST GHS Shalbandi District_Bunir R Appellant.
| VERSUS
Secretary E&SE Departmént, Khybér Pakhtunkhwa & others. ... Respondents

JOINT PARAWISE COMMENTS ON & FOR BEHALF OF RESPONDENTS No: 1-3.

Respectfully Sheweth :-

The Respondents submit as under:-

PRELIMINARY OBJECTIONS. -

| That the Appellant has got no cause of action/locus standi.
| 2 That the instant Service Appe;all is badly time barred.
3 | That the Abbeltant has concealed m_aterial':facts from this Honorable Tribunal. ~
4 | Tha'% the instant Service AppealAis based on mala fide intentioﬁs.

=5 . That the Appellant has not come to this Honorable Tribunal with clean hands.

6 That the Appellant is ‘not entitled for the relief he has sought from this Honorable
Tribunal. ' = ' '

-7 Tha\t'the instant Se'rvice Appeal is against the prevailing law & rules.
W3 That the instant appeal is based on mala-fide intentions just to put extra ordinary
""" pressure on the Respondents for gaining illegal service benefits against the post of.
SST(Sc: )
9 Tha;g the Appealis not mair;tainable'5ih"-i"t"3‘p.'rlesent form.
10-, That the Appeal is bad for mis-joinder & non joinder of the necessalry parties.
‘=:'i‘~"'::1;1 That this Honorable Tribunal has got no jurisdiction to éntertaih the instant caée.
12 That the instant service app‘eal is barred by law.
13 Thét the appellant has been‘treat-e’dia;;laér faw, rules & policy.

14 That the appellant is not competent to file the instant appeal against the Respondents.

15 That the notifjéation dated 28/10/2014 is legally competent & is liable to be maintained.



)

ON FACTS.

1 That Para-1 is correct to the extent that the Respondent Department has sought

(]

('S

9

application from the eligible candidates for the appointment on adhoc basis against the
SST(G) Post in the year 2009 with the conditions that the in service teachers of all cadres
are not eligible to apply for the said adhoc & contractual posts.

That Para-2, is correct that the appellant is a regular & bona-fide Civil servant in the
Respondent Department & was not allowed like others in service teachers on the grounds
that the advertised posts for SST(G) in BPS-16 are on contractual & adhoc based upon
which the regular & in service teacher’s adjustments would be fatal for their respective
service career. Hence, they were barred not to apply for the said adhoc posts in the
Respondent Department. K

That Para-3 is correct that through an act of Services Regularization Act 2009 passed by
the Khyber Pakhtunkhwa Provincial Assembly the services of those teachers who were
appointed on adhoc basis regularized by Respondent Department. (Copy of the said Act
2009 is alrehdy attached with the judicial file for ready references).

That Para-4 is incorrect & denied on the grounds that the Respondent Department has

- promotion policy for in-service teachers under which these teachers are also promoted

in upper Scale & post on the basis of their respective seniority cum fitness basis in view
of the reserved quota for each cadre, whereas rest of the para regarding filing of a Writ
Petition 2905/2009 before the Peshawar High Court decided on 26/01/2015 with the
directions to consider to the Petitioner for promotion against the SST(G) B-16 Post &
consequent upon the said judgment dated 26/01/2015, the Respondent Department
has promoted the Petitioner against the SST(Sc: ) post in BPS-16 in view of his seniority
cum fitness basis in the Respondent Department.

That Para-5 pertains to the Court record & judgment dated 26/01/2015 which has

already been implemented by the Respondent Department, hence no further -

comments.

That Para-6 is correct to the extent that the appellant has been promoted against the
SST(G) B-16 post on the basis of his seniority cum fitness basis on dated 30/10/2014
with immediate effect instead of the year 2009.

That Para-7 is incorrect & denied. The stand of the appellant is baseless & without any
cogent proof & legal justification& even against the factual position that the
Respondent Department is regularly issuing the final seniority list of all cadres including
the SST (G) B-16 post under the provision of Sectioon-8 of Civil Servants Act 1973.

That Paa-8 is incorrect & denied on the grounds that the appellant has been promoted
against the SST(G) BPS-16 post in accordance with rules & on the basis of his seniority
cum fitness alongwith his other batch mates in the Respondent Department. Hence, the
plea of the appellant is baseless & liable to be rejected on the grounds that the cited
judgments reported as SCMR P-386 & SCMR 1996 P-1287 of the August Supreme Court
of Pakistan are not applicable upon the case of the appellant.

That Para-9 needs no comments being pertains to the Court record.

10 That Para-10 is also needs no comments being pertains to the Court record.

o
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BEFORE THE HONORABLE . KHYBER :PAKHATUNKHWA - SERVICE TRIBUNAL
vESHAWAR. :

Service Appeal No: -~ :/2018

LTI LA o District 2 .....Appellant.
VERSUS
secretary E&SE Department, Khyber Pakhtunkhwa & others. ......Respondents
AFFIDAVIT
l, .- w-o- w0 .. Asstt: Director (Litigation-ll) E&SE Department do hereby

solemmnty affirm and declare that the contents of the instant Parawise Comments are true &
- correct to the best of my knowledge & belief.

Deponent

Asstt: Director {Lit: 1)
E&SE Dé¢partment, Khyber
Pakhtuhkhwa, Peshawar.




