ORDER

137 July, 2022

l. Mr. Akhtar Ilyas Advocate, learned counsel for the appellant
present. Mr. Muhammad Adeel Butt, Addl: AG a]ongw1th Mr.

“Muhammad Tufail, Assistant office of the D1rectorate, Elementary

& Secondary Education (E&SE), Peshawar and Mr. [ftikhar Ul
Ghani, DEQ(M) Buner in person present. |

—- \,
= e “”\ RRUNY \‘\‘\ *3\2 “'\‘; Nide our. detalled order of today placed in Serv1ce Appeal No.

S8 NS o\ 82/201%8 itled; SAbdur Rashig-vs-

. s\\l\\

the Govemment 0‘( KhyberK

LRER > = PEENY
Pakhtunkhwa through S\ecretary Elementary & Secondary Education
(E&SE), Department Peshawar and others” (copy placed in this file),
this appeal is also disposed of on the same terms. Costs shall follow

the events. Consign.

3. Pronounced in open court in Peshawar and given under our.

hands and seal of the Tribunal this 13" day of July, 2022.

(KALIM ARSHAD KHAN)
CHAIRMAN
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25.11.2021 ' Proper DB is not available, therefore, the case is
' 2s ,
adjourned to _/ D")'for the same before @

2¢~2 ~22 - ! P : "‘.« - 22
the RS Y M””/ %! é ,

15.06.2022" - Learned. counsel for the appellant present. Mr. Yakmin Khan, ADEO
ztldngwith Mr. _Kabirultah Khattak, Additional Advocate General for the

respondents present.

Learned counsel for the appellant requested for adjournment on the ground

that he has not made preparation for arguments. Adjourned. To come up for

2022 before the D.B.
E

(MIAN MUHAMMAD) (SALAH-UD-DIN)
MEMBER (EXECUTIVE) MEMBER (JUDICIAL)

b4 K ~
- arguments on 1 3=




05.08.2021

Learned counsel for the appellant present.

. Mr. Kabirullah Khattak, Additional Advocate General alongwith
Ubaid-Urf,iReh‘man ADO (Litigation) for respondents pre"sent.".

Former made a request for adjournment being ribt in
possessig&n of the file today. This being an old case be fixed in last
week of September, 2021 for arguments. Adjourned. To come up for

arguments on 23.09.2021 before D.B.

(At,iq' Ur Rehmén Wazir).
- ‘Member (E)

23.09.202_15 " Counsel for the appellant and Mr. Muhammad

Rasheed DDA for the respondents present.
i Learned counsel for the appellant requested for
’ adjournment for preparation and assistance. Case to
come up for arguments on 25.11.2021 before the D.B. -

; . (Rozina Rehman)
o Member(Judicial)
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14“01.20.21’ -+ Junior to counsel for appellant and Kabir Ullah Khattak

" ‘learned Additional Advocate General alongwith Ubaid ur Rehman
ADEO for respbndehts present.

-

' R . R "Due to COVID-19, the case is adjourned to 01.04.2021 for

C. .the same as before.

01.04.2021 ‘Due to non availability of the concerned D.B, the case is
adjourned to 20.05.2021 for the same.

* .
1
.

05.03.2021 " Due to pandemic of covid-19, the case is adjourned to
05.08.2021 for the same before D.B.

it -
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g"" Q 2020 A' Due to COVIDI9 the case is adjourned to .
é /7 7L2020 for the same as before

06.07.2020  Dueto COVIDl9, the case is adjourned to 31.08.2020 for
' the same as before.

31.08.2020 | Due to summer vacation, the case 1s adjoumed to :

105.11.2020 for the same as before

05.11.2020 Junior to counsel for the.appellant and Addl: AG
alongmth Mr Obaid Ur Rehman, ADEO for re:Spondents

present.
The Bar is observing general strike, therefore, the ,

matter is adj ed to 14.01.2021 for hearing before the D.B.

.-

(Mian Muhamma Chaitan

Member (E)
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Counsel for the appellant and Mr. Kabirullah Khattak,
Additional AG alongwith Mr. Muhammad Irfan, Assistant for
th!e réspondents present. Learned counsel for the appellant

se:eks adjo

ant. Adjourned. To come up for arguments -

gre D.B:
-(Mian Mohar& (M. Ami%ndi)

Member Member




abir
for the appetiant present. Mr. K
ocate

R

sel

- rned coun
e 4 Additional Adv

T g122019°

- Khattak Jearmn®
. Learned couns
© " adjourn. To come U

- DB. | {7/(
-
: Membel'

' _-26,12,7:019 Clerk to counsel for the appellant present. Mr.
' Muhammad Jan, DDA alongwith Mr. Obaid Ur Rehman,

for argum

ADEOQ for respondents present. Clerk to counsel for the
~ appellant submitted an application for adjou'rnment-as '
learned counsel for the appellant has gone to Islamabad
due to his personal engagements. Adjourn. To come up
for arguments on tomorrow i.e 27.12.2019 'before D.B.

Meﬁﬁ Mefnber |

2'7..1_2.2019 Counsel for the appellant present Mr. Muhammad
| | - Jan, DDA for respondents present. Learned counsel for
the appellant seeks adjournment. Adjourn. To come up
for arguments on 09.01.2020 before D.B.

S
B ‘ ember | Member

09.01.2020 Due to general strike of the Khyber Pakhtunkhwa Bar
Council, the case is adjourned. To come up for arguments
on 03.03.2020 before D.B.
| S
Mellz);r ' Member

7



30042019 Leamed counsel:for the appellant and.Mr. Muhammad
" Jan learned Deputy Dlstnct Attorney present. Learned counsel

o

for the appellant seeks. adjournment Adjourn. o come up for

. arguments on 15. 05 2019 before D.B.
| @ R
mber . R Member
15.05.2019 . Counsel for the appellant and Addl. AG- for the
respondents present. - >

Due to. demiserf his_fathér, learned Member of the
Bench (Mr. Hussain Shah) is on leave. Adjourned to
-24.07.2019 for arguments before the D.B.

g

Chairman

24.07.2019 ‘Learned counsel for the appellant prcscnt Mr. Z ld'
Ullah leamcd Deputy District for the 1cspondc,nts present.
[Learned counsel for the appellant seeks adjournment.
Adjgumed. To come up for arguments on 09. 1.0.20 19 bc‘[‘b?

D.B.

- (Hussain Shah) . - (M. Amin Khan Kundl)
- Member ' Member /




24..(_)\_1.:.2.01‘9,‘ « Llerk to counsel “for the: appellanl present, Shakeel

. ;Superlntendent representatlve of :the respondent depamnent

; _ present. ertten reply not submltted Representative of the

,,,1ep1y/eomments ~’Granted-"' To come up for written

T eply/comments on 13 02 2019 before SB .

IR oo b . | | %

Membe1

13.02:2019 Learned counsel for the appellant and Mr. Kabir
- Ullah Khattak learned Additional Advocate General
‘alongwith  Ubaid wur Rehman ADO  present.
Representative of the respondent department submitted

written reply/comments. Adjourn. To come up for

A

rejoinder/arguments on 28.02.2019 before D.BC'Y)‘
Member

281022009 .. Clerk to Counsel for the appellant and Addl. AG

alongw1th Hayat Khan AD and Ubaldur Rahman

ADO for the reSpondents present )

el 4, - ] .t,....,.:",,( s e
t- . Ty, 4. e ', 7 R,

,,,,,,

LT n,(\:.

Assomatlon instant metter is édjoumed to 30 04 2019

e : before the D.B.

ember _ Chatifinan

respondent department seeks time to -furnish- written



10;08.201!8 _ Neither appellant nor his counsel present. Mr. Kabirullah ": .
5 ‘ Khattak, Addl: AG for respondents presént. Case to come up |
for written reply/comments on 09 .10.2018 bé@.B.

14

Cha:irma'ln |

09.10.2018 Counsel for the appellant Mr. AkHtar [lyas Advocate
| ‘ present. Mr. Kabirullah Khattak, Addl. AG for the
respondents present and made a request'fof adjournment.

Granted. To come up for written ‘reply/comments on

27.11.2018 betore S.B.
g&uZnan

27.5(1.2018 Learned counsel for the appellant and Mr. Kabir Ullah
Khattak learned-Additional Advocate General alongwith Mr. Hayat -
Khan Assistant Director present. Written reply not submitted.
Representative of the respondents seeks time to file written
reply/comments.  Granted. To come up for written
reply/comments on 18.12.2018 before $.8. |

«

18.12.2018 _ Learned counsel for the appellant and Mr. Kabifullal_j
khattak learned Additional Advocate General alongwit11
Muhammad- Azam KPO present. Written reply not receivcd.‘f |

' Representative of the responderit department sceks time t(l)" furnish E

 written reply/comments. Granted by way "of last cha‘ncé. ’1‘0'-"00mc'*_
up for Written reply/comments on 24.01.2019 before S.B. ”
ember
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07.02.2018.

Counsel for the. appellant present. He submitted preliminary

* arguments that similar appeal no. 363/2016 titled Shireen Zdda-vs-
Education Department and appeal no. 489/2017 titled Sher Yazdan-vs- |

Education Department have already been adm1tted -to regular hearmg This

has also been brought on the same grounds.

In view of the orders in the above mentioned servlce appeals this
appeal is also admitted to tegular hearing on the basis of the submission of
the above mentloned plea The appel]ant 1s d1rected to depos;t securlty and
process fee w1th1n 10 days. Thereafter not1ces be lssued to the respondents

for wrltten reply/comments on 16 04 2018 before S B

]
Py

'r‘ R v:'.: A Y :. R 4/‘ B
A o ‘ , (AHMAD HASSAN)
o s e iviai.. MEMBER
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l‘6.04.2018' o (,lell\ ol the eounsel lm appcllant and /\ddl /\(J for’ lho

tcspondcnts p]cscnt Securi 1ty and plocess loe not (l(,posuod /\ppellant is
directed to dcposit sceurity and p1occ&.s fee within sev cn(7) days, thercalter

notices be “issued: to the ‘respondents for -writien ‘reply/comments on:

05.06.2018 belore S.1B. -‘}./

-Meim ber

05.06.2018 Learned counsel for the appellant present. Learned

anosited

4 uSS Fee »

Add1t1onal Advocate General present Security and process fee not

submitted. Learned counsel for the appellant requested for further time
- to deposit security and process fee. Request-dccepted by way of last
chance. Five days given to deposit security and process fee. Thereafter
notices be issued to the respondents for written reply/comments. To
‘come up for written reply/comments on 10.08.2018 before S.B

Member
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FORMOF ORDERSHEET
Court of
Case No. 102/2018
S.No. | Date of order Order or other proceedings with signature of judge
' proceedings :
1 2 3
1 23/1/2018 The appeal of Mr. Khaista Muhammad presented today
by Mr. Akhtar Ilyas Advocate, may be entered in the Institution
Register and put up to Worthy Chairman for proper order
please. \\
: REGISTRAR -
2-

6!;/13

This case is entrusted to S. Bench for preliminary hearing

"to be put up there on % IZ Z 1 & ”
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE

S.A. No. éfi /2018 .

TRIBUNAL, PESHAWAR

Hamid ur Rahman .............c Appellant
Versus
Govt. of KPK through Secretary, (E&SE), ‘
Department, Peshawar.and others........................... Respondents -
INDEX
S No. Description of documents. Annexure | Pages.
1. | Appeal -4
2. |Copy of consolidated judgment A
- dated 31.07.2015 5»_/26
3. |Copy of promotion  order B
30.10.2014 P12
4. | Copy of W.P.No.1951 and order C Q 0. %o
5. | Copy of order of august Supreme D
Court of Pakistan dated 20.09.2017 b -40.
6. | Copy of departmental appeal / E
representation - 95
7. Wakalatnama 79
Dated: 7/6 ‘ 0 rg !/
ant
Through &)\'
AKhtar Ilyas
Advocate High Court
6-B Haroon Mansion
Khyber Bazar, Peshawar

Cell: 0345-9147612

-
e



BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR iy Paidrkie

S.A. No._gi/ng Dlary Mo .._l,,ii,,

Hamid ur Rahman, SST (SC) ‘ Dated 23 [l |26 f%
GHS Nawe Kalay, District Buner ............c....co Appellant

VERSUS

1. Govt. of KPK through Secretary, Elementary & Secondary
Education (E&SE), Department, Peshawar.

2. Director, Elementary & Secondary Education, (E&SE), Khyber
Pakhtunkhwa, G.T Road, Peshawar.

3. District Education Officer (M), District Buner at Daggar.

........... Respondents

APPEAL U/S 4 OF KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACI, 1974 FOR
TREATING THE PROMOTION OF THE
APPELLANT FROM THE DATE HE HAS
QUALIFIED ON, AND THE VACANCIES HAD
BECOME AVAILABLE:

Sheweth;

1) That numerous vacancies of SST in BPS-16 were available in the

respondent-department since long and no steps were taken for

appointments against those posts. However, in the year 2009 an

advertisement was published in the print media, inviting

applications for appointments against those vacancies, but a rider

Re ;§§3ﬁ-§§u‘/ﬁ. was given therein that in-service employees would not be eligible
ﬁ J 13 and they were restrained from making applications.

Ejﬁﬂed&"@-d@y’

2) That the appellant do bélong to the category of in-service
employees, who were not permitted to apply against the stated
SST vacancies.

3) That those who were appointed on adhoc/ contract basis against
the abovesaid vacancies were later on regularized on the strength
of KPK Employees (Regularization of Services) Act, 2009 (Act
No.XVI of 2009)



"Ii\'

4)

5)

6)

7)

8)

9

That the regularization of the adhoc/ contract employees, referred
to in the preceding para, prompted theé left out contendents, may
be the in-service employees who desired to take part in the
competition or those who did fall in the promotion zone, to file
writ petitions, which were ultimately decided vide a
consolidated judgment dated 26.01.2015 (Annex “A”)

That while handing down the judgment, ibid, the Hon’ble

- Peshawar High Court was pleased to consider the promotion -

quota under paragraph 18 of the judgment, as also a direction
was made in that respect in the concluding para to the following
effect:-

“Official respondents are directed to workout the
backlog of the promotion quota as per above mentioned
example, within 30 days and consider the in-service
employees, till the backlog is washed out, till then there
would be complete ban on fresh recruitments”

That the appellant was considered for promotion, pursuant to the
findings given by the august High Court in the abovereferred
judgment, and he was appointed on promotion on 30.10.2014
(Annex “B”), but with immediate effect, as against the law laid
down by the august Supreme Court, that the promotees of one
batch/ year shall rank Senior to the initial recruits of the same
batch/ year. |

That till date seniority list of the SSTs in BPS-16 has not been
issued, as against the legal obligation of the respondents to issue
seniority list every year.

That though the appellant was having the required qualification
much earlier and the vacancies were also available, but he was
deprived of the benefit of promotion at that juncture, as against
the principle of law laid down by the apex Court in the case of
Azam Ali reported 1985 SCMR 386 and followed in
Muhammad Yousaf (1996 SCMR 1287). As such he was
deprived from the enjoyment of the high post not only in terms of
status but also in terms of financial benefits for years. It may not
be out of place to mention here that the appellant was at

promotion zone at the time of Regularization of Adhoc recruits
of 2009.

That appellant alongwith others filed W.P.No0.1951-P/2016 for
issuance of seniority list and considering the appellant from the



10)

1)

12)

date when the Adhoc Employees were regularized instcad of

immediate effect.

That the stated writ petition has been decided by worthy
Peshawar High Court vide order dated 01.12.2016. (Copy of
W.P.No.1951 and order is attached as Annex “C”)

That the respondents assailed the judgment of Peshawar High
Court referred to in Para-4 above before the august Supreme
Court of Pakistan. On 20.09.2017 (Annex “D”) the respondents
withdraw the petition and as such the judgment of hon’ble.
Peshawar High Court attained finality. '

That after the withdrawal of appeals, the appellant preferred
departmental appeal/ representation (Annex “E”) to respondent
No.2, through proper channel, which was not decided/ responded
within the statutory period, hence the instant service appeal,
inter-alia on the following:-

GROUNDS:

A.

That the appellant was equipped with all the requisite
qualification for promotion to the posts of SST (BPS-16) long
ago and also the vacancies were available but for no valid
reason the promotion was withheld and the post was retained
vacant in the promotion quota, creating a backlog, which was
not attributable to the appellant , hence, as per following
examination by the august Supreme Court, the appellant are
entitled to the back benefits from the date the vacancies had
occurred,

“promotions of such promotee (appellant in the
instant case) would be regular from date that the
vacancy reserved under the Rules for
departmental promotion occurred”

That the appellant has a right and entitlement to the back
benefits attached to the post from the day of the qualification of
the appellant and availability of the vacancies coincided.

That the appellant being the promotee of one and the same
batch, are required to be placed senior to the fresh appointees,
but the respondents have sat on the seniority list and uptill now
no seniority list whatsoever has been issued/ circulated.



D.  That the appellant has been discriminated, which goes against
the provision of Articles 25 and 27 of the Constitution, 1973.

E.  That the appellant has not been treated in accordance with law
as against the provisions of Article 4 of the Constitution.

F.  That appellant reserve his right to urge additional grounds with
leave of the Tribunal, after the stance of the respondents
becomes known to him.

Prayer: - -

In view of the foregoing, it is, therefore, prayed that on
acceptance of this appeal, this Hon’ble Tribunal may be pleased to
issue an appropriate direction to the respondents for treating the
promotion of the appellant from the date he was qualified on, and the
vacancies had become available, and the impugned order may kindly
. be modified by giving effect from the date when the fresh recruits are
regularized w.e.f. 2009 alongwith back benefits in accordance to the
judgment dated 26.01.2015 and also to circulate the seniority list of
SSTs (BPS-16), giving senior positions to the appellant being
promotee against the fresh recruits.

Any other remedy to which the appellant is found fit in law,
justice and equity may also be granted.

dhe™

‘Through
Akhtar Ilyas.
Advocate High Court

AFFIDAVIT

I, do hereby affirm and declare on Oath that the contents of the
accompanying Appeal are true and correct to the best o
knowledge and belief and nothing has been concealed /
hon’ble Court,




/ question of law and fact is inv.ived in all these pem‘lon

JUDGMENT SHEET
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PESHAWAR HIGH COURT,PESHA WAR\\
(JUDICIAL DEPARTMENT)
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Writ Petition No.2905 of 2009. 3 *‘;‘) '/: .y
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ATTA ULLAH AND OTHERS

N 4

¥ /.
............. PET!TION “5\
5{ \__:*‘/

 VERSUS. N

THE CHIEF SECRETARY KPK ETC....RESPONDENTS..

JUDGMENT,

Date of hearing ;—2) f . O {L . ('113 | .
Appellant/Petitioner /\M\a !,) /ﬂq ()( (‘(7/‘@

Respondent }:W }\ QS(XIY‘CL/\ \/ Oq{

WAQAR AHMAD SETH J:- Tl')/'q‘L‘/'gl_vguz"ﬁ'/fs-.' s/ng[e I

judgment we propose to dispose of the instant. Writ,Pie_tir'ion i
N0.2905 OF 2009 as well as the connected Wit Petition-
Nos 2941, 2967,2968,3016. 3025.3053,3189,3251,3292 of

2009, 196,556,664, 1256, 1562, 1685,1696,2176,2230,2501,2696,

2728 of 2010 & 206, 355,435 & 877 of 20'1'.7, asfcqf-mnoh,_'..,'.7'

e

I’“'."\'-"v ot oA :) QC lr‘? ) ., -




2-  The petitioners in all the writ pék/’tbﬁs' have.

approached this Court under Article 199 of the Constitution of * o

Islamic Repub.lfc of Pakistan, +973 with the fo//o'vv-fn'g"rélief:-i‘.. )

“It is, therefore, prayed that on acceptance o
of the Amended Writ Petition the above .

noted Act No.XVI 2009 namely ‘The North =

West Province Employees (Regularizatioh

of Services) Act, 2009 dated 24" October,

2009" being illegal unlawful, witho.g.t:." '
authority and' jurisdiction, based '_olﬁA _ e
malafide intentions - and be'lj'_-‘ng:l
unconstitutional as well as ultra vires:-fo‘u

the basic rights as mentioned in the

constitution be sct-aside and  the

respondents be directed to fill up the abo*i./c“, b

noted posts after going through the legal
and lawful and the normal pr-ocedure‘ as
prescribed under the prevailing laws.

instead of using the sihort cuts for obliging o |

their own person.

it is further prayed that the.
notification  No.A-14/SET(M)  dated =
11.12.2008 and Notification No.A-‘/?/SET(.E)'V o
Contract-Appft:ZOO.{é dated 11.12.2009, as
well as ' . Notiﬁcariop

No.SO(G)ES/1/85/2G09/SS(Contract) dated - :




e

31.05.2010 issued as a result of abovg-‘-‘.""_;"
noted impugned Act whereby all the privar;é,"""' c
respondents have been ‘regularized may‘:_l
also be set-aside in the light of the aboxllé'}~_“_:',:"‘ L
submissions, being illegal, unlawful, in< - .
constitutional and against the funldamenta!‘f‘::
rights of the petitioners.

Any other relief deemed fit andi- . ;

* proper in the circumstances and has not’

been particular asked for in the noted Writ - |
Petition may also be very gracious_lg-, R

granted to the petitioners”.

A

sorvintg in tho Education Doparlmaont of KPK wm/\r/u/;)u{ud
as PST.CT.OMPETAT.IT, Quii and SE'fl:-_ m ufrrucm .
Schools, that respondents No.9 ro' 1359 were appomtecf "oin
adhoc/contract basis on different times and /ateron -'thvé;‘;*'- B
service were reg-ularised fhrough the North Wesf From‘fcr

Province Employccs (Reyularization of Sorvz’ceé} Acl, 2009

“that almost all the pelitiongrs have  got the -req{,_;.[red

qualifications and also got at their credit the feng:(_b ofsve.-nf/"ce;

3- it is averred in the petitioh that the‘pet‘it‘ion_érSg are

//’ that as per notification (o SO(S)6-2/97 dated 03/06/1998 =~
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the qualification for appointment/promotion of -“the SET
Teachers BRPS-16 was prescribed that 75% SE_7-'-s‘AéAhla:/,-' be”' .
selected through Dtepan‘mental Selection Comm}fféé{bﬁ.?ﬁ?é_: '
basis of batchwise/yearwise open merit from amongk({ho
cancl/dalés having the prescriboed c‘(('/u/iﬁcun’on a/.zc/‘(‘0.17';a1i}-;z'/7J'_.  R
25% by initial recruitment through Pub/lcSerwce .
Commission whereas through the same notif.i.&elz_trzép r:h‘e"_c

qualification for the appointment/promotioh of thé "SLijfeét :

-

Specialist Teachers BPS-17 was prescn{bed thaAz"5.O:%"sha/A/~
be selected by promotion on the basis of seh_/'on'tj/ éur:r'if."
fitness amongst the SETs possessing the qualification: .-

prescribed for initial recruitment having five years service and..

remaining 50 by initial recruitment through the Pub/ic'_j-Ser\:'/j_ce

Commission and the above procedure was adopfed by lhe |
Education Department till 2l2,"09/2002 and the appomtments
on the abéve noted posts were made in the light oftheabove |
notification. It was further averred that the Ordmance -
No. XXVIl of 2002 notified on _09/08/2002 was promulgatcd -
under the shadow of which some 1681 posrsz of d/ffron =

cadres were advertised by the Public Service Co‘mmj's_,j_s(o_r}.




A

@ .

That befofe the promulgation of Act No.XVI of 2009 itwas |
practice of the Education Department thc“a‘t -in'stéa_cf_"'oﬁ' .l._ ', 'i
pro’moh‘ng. the eligibie and competent .personé laf-no_'ng‘.st- t‘hﬂe" '
teachers cornmunity, they have been adverf/"sin--g_:V_(hé::abb'v‘ej‘
noted posts of SET (BPS-16) and Subject Speaahs({BPs_ o
17) on the basis of open n}e/’it/adhoc/contracz"M{h_é‘r‘f-ef"ﬁ /t Was
clearly mentioned that the said posts will be tefszorary and

will continue only for a tenure of six mont‘ﬁs“o:if' :‘ti'/}’.'fh.élA~ |
éppo/ntmeﬁt by the Public Sewiced 'CO'/nn7fééjl'Oln or
Departmental Selection Conmn’ﬁee That <’:1fl‘@f:':'/}{;\S;S}'/lgl? thc
KPK Act No.XV/ of 2009 by the Provincial Assembly z‘he :
fresh appointees of six r.nomihs and one year on z“h'é. .‘afdjho'c

and coﬁtract basis including respondents no. 9 té_'1'351 1«)‘{/7 e.f. . 3
ciear affidavit for not adop{in{; any legal course tomake the/r _ o
services regularized, haye been made pé/‘fn'a[):é/ﬂ dlid -
reqular emp/oyees whereas the emp/oyeesl-.é‘ﬁq z‘each/ng -'
staff of the Education Department having a(l the/rcredtfa
service of minimum 15 t;) maximum 36 years ‘/7avl‘elb<» eﬁ
ignored. That as per comracf Policy issued on 26/10/2c)O 77"@

the Education Depan‘me/.i was not au{hor/sed/enfzt/eﬂd to

07@0
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e - L. rak -
. . v . .

make appointments in BPS-16 and above on fhé{co:’n‘ract' o

basis as the only appointing authority under‘thé.‘ru‘_fe‘sKw'as.‘

Public Sefvice Comnw’ss_iqn. That after {he pub{(éé‘[ﬁqn mao’e s
by the F’L;b/ic S.erv/ce Commission thousands. of reachers :
eligible for the above said posts have already a:p,_o'l.fe'd: bu‘z‘.:
they are still waiting for their calls and that thro&g'h't‘}i_élap_dve- L
Act thousands of the adhoc teachers have bééh}egu/ajrizeg: o

which has been adversely effected the nghtsoffhe

petitioners, thus having no efficacious and adé’q‘&at_e .re'meidy

available to the petitioners, the have knocked 'fhe'd‘c.)orﬁ ofthis "

Court through the aforesaid constitutional perit/'-on‘s.' :

4- The concerned official respondents have . fufhis{;ed N

parawise comments wherein they raised certain legal and . N

factual objections including the question of maintainéb‘z’/itj; of

the writ petitions. It was further stated that Rule 3(2). of 'rh{—,_’.i

NW.F.P.  Civil éervant; (Appointment, bemc.)z‘ion“‘& 3

Transfer)Rules 1989, authorised a depan‘mem‘.-z‘o"féj,'/-:c/-o;t_w .

meihod of appointment, Jualification -and oth,q'r, conditions

applicable to post in ccg'nsu,_j‘fation with Est‘ab/ishmém".&:

Administration Department and the Finance “Department.




That to improve/uplist the standard of educaz‘ion,"f”t/?é.
Government replaced/amended the old procedure /f_.-:él-." 1 .O>O‘%'.‘ |
incluaing SETs through Public Service CommissfoAnﬁ:K#K:-fo.r-'
recrailment of SETs B-16 vide Natification No. SO(PFM

§/SS-RC/o! Il date' 18/01/2011 wherein 50% SSTs (SET) -

”n .

shall be selected by promotion on the basis of seniority. cum

fithess ii. (e following manner:-
‘(i)  Forty percent from CT (Gen),
CT(Agr), ‘CT(/ndust: Art) Mth at least 5
years service as such and having the -
qualification mentioned in con/umn 3.
(i) Four percent from amongst the DM
with. at /eqsf S years service as such and
having qua/iﬁcation in column 3.
(;iii) Four percent from amongst U}c: PET
with at least 5 years service as such and
having qualification mentioned in column 3.
(iv)  One percent amongst )nsz‘ructfona/

- Material Specialists with at least 5 years

|
i

i
3
i
i
o




service and having qualification men[}'oned. “L

7]

in column 3.

It is furﬁferstated in the comments ifvat dﬁe- fothe
degradafion/fall of quality education the Gx;‘g;vgrf;me'n;;
abandoned  the  previous  recruitment . _,Q‘ovllic'y"-'-ll[o‘f““'
sromotion, uppointment/recruitment and in -orderl'(o ;mprove .

the standard of teaching cadre in Elementary & Secondary-

" Education Department of KPK, vide Notiﬁca:ti-c.)n dated o

09/04/2004 wherein at serial No. 1.5 in column -5 -the -
appointment ‘of SS prescribed as ‘by the initial recru;tment o
and that the (North West Frontier Provmc;al)Khyber
Pakhtunkhwa Employees(Regularization of sé‘/‘yfcég)A_c(,_ﬁ .
2009 (ACT No.XVI of 2009 daied 24" October, 2009 is /;egé'/'_, :

lawful and in accordance with the Constifvufioni&ljf-fPé-‘ki.s':far'v.,?"‘ S
which was issued by the competent authority andjunsd/ct/on, o

therefore, all the writ petitions are liable to be dism[s_s'e_c-/.: %

5- We have heard the learned counsel for the parties and - «“ﬂ'}

have gone through the racord as well as the law on the = °

subject.

[



A

6- The grievance of the petitioners is two fold.in réspect

of Khyber Pakhtunkhwaf Employees (Regu/ar_/:;"aﬁbﬁ . of

Services) Act,‘ 2009 firstly. they are -a//eg/ng that /-‘egu/-é'r_;;qsfp

in different cadres were advertised through Pubtherwce R
Commission in which petitioners were competing  with "high-

profile Carf'fe/; but due to promulgation of Act ibid,j-fh‘éf\'/ :?.?(;)(l/(:f.

not made through it as -no further proceedings: were

-~y

conducted against the advertised post and second/y,,thej/" -

arc agitating the legilimale expectarncy regarding __(:'.l'ez'/'A,-.-' :

promaotion, which has been blocked duce lo the i -block:

induction / regularization in a huge number, courtesy Act: No. .

XVi of 2009.

7- As fér as, the first éonfenﬁon_ of adven‘iser'ﬁénf;_ajnld m
blork regu/arL’zation of employees is concem'e‘c_'!",.-i/'}"-rr/‘}/_'sz N
respecl it is an admitted facr_ that the Govemmeﬁf ﬁésfhe. ,
nght and prerogative to withdraw some postjs;: a/ready
a%ygdised, at any stage from Public Service Commlssmn
and secondly no one knows that !'/vfw could be se/ecredm
open merit case, however, the right of compe(/:'h'o_}g",is._

reserved.  In  the instant case KPK, ém,@/_o‘ye_eé"

o




(F\'.;jli/EJI'I-ZE;I{/'O'H of Services) Act, 20&9, was /)/‘Qllrd/g_a(é.rf," 2
which in-fact was not the first in the line rather N. WF-,P"-'(nom;-'-

Khyber Pakhtunkhwa) Civil Servants (Regulé}fééfic;n of

- Services)’ Act, 1988, NWFP (now Khyber Pa_kb/‘vt&‘f%{}hwé)":'
(Reg..iation of Services) Acf, 1989, & NWFP (now 'Knyz%;_erf o
Pakhtunkhwa) Adhoc Civil Servants (Regu/;pfzj-ég}éfiﬁ»_- of L
Services) Act, 1987 were also promulgated and Werenever l'

cha//enged by anyone.

8- In order to comment upon fhe Act, ibid, it /s:m,oon‘ant o -
to go z‘hro_dgh the relevant provision which reads as_-.‘luridék}

S.2 Definitions. (1)---

a)---- v:

aa) ‘“contract appointment” |
means appointment of a duly
qualified person made otherwise-

than in accordance with the
prescribed method of recruitment. -

b) “émployee’.’ means an- e v

adhoc or a contract employee"'f'..u

o appointed by Government on L 4’]‘@,\
sdhoc or con;tracf basis or second .+ - . s a @’@@ :

shirt/night shift but does not .
Y include .the employees for project .-

A post vr appointed on work charge RS

S



{XL

basis or who are paid out of.
contingencies;

-------- whereas,

S. 3 reads:-

Reqularization . of services  of

certain employees. - All

employees inéluding
recommendee of the High Court
appointed on contract or adhoc. .
basis and holding that post on 315¢ . o
'December, 2008 or -ti‘H the
comnicncement of this Act sha/f:--“_‘"' o
be deemed to have been vajidry -
appointed on regular basis having -4 A

the  same  qualification and . .

experience for a regular post;

9- The plain reading of above sections of the ;Aét,,'f/bf‘d,.-' .
would show that the Provincial Government, has"regu/asz'éd o
the “duly qualified persons’, who were appointed on bontréc{, -

basis under (‘hé Contract Policy, and the said Cortract Policy '

was never ever challenged by any one and"th:e‘s__a.me

remained in practice till the commencement of the said Acf o

Fetitioners in their writ petitions have not quoted anysmg!e e

.

incio;e;vf / precedent showing that the regularized e-m,oloyees -

under the -said Act were not qualified for the poé{_égaihs! .




wh.'.h they are regularized. nor had placed oq -:-(ec-(jfd an‘j/ -
documents showing that at the t/mé of their appé;ﬁt‘n’-/e‘m‘ on
contract they had made any objecz‘ion. Even oz'!"?-é"m;/;éié,--the- A -
superior a(ou:n‘s have time and again r‘e/‘ns(ated:"‘ér;;é?-céyééis-..;A-V'-A
whos:. appquments wgre declared i/'regu/:a:_r- by m‘é-j
Government Authorites, because aumon'r/es'- bemg N
responsible for making irregular appointments on- pure;"y‘ )
temporary and contract basis, could not subsequéntfy fL-/med-" »
round and terminate services b:ecause of /_‘7‘0' -“‘l.aclvf'_ of -
qualification but on manner of selection and the benef/t of{he
/ééses committed on part of authorities qou/d not be g/ven to- .
the employces. In the instant case, as well at [/‘..)ej.'_tin-ﬁe of .
a-ppointmem‘ no one objected to, rather the - auz‘hont/es
committéd lapses, while appointing the private reépqn:q’;nzé.'s::' ]
and others, hence at this beiated stage in view of'ﬁ&mbe:f of .
/udgmenfs Act, No. X V/ of 2009 was ,oromu/ga‘terc' :

/ntercshng/y this Act, is not applicable to the edugaﬁo@

department only, rather all té_)e employees of the f?royin_ciag’

Government, recruited on contract basis till 31 Dec‘e-mbé,’:{'-

2008 or til the commencement of this Act "?5‘(?;-’?,‘?9";. o




regularized and thosc employees of lo other fdéparrmem's_ .

who have been regularized are not party to this writ pelition. a

i0- Al the employees have been regu/arized uhdér the -

Act, ibid are duly qualified, eligible and compére'n:‘".'fovr» 'z‘:he

post against which they were appointed on contract basis T "

and this praclice remainad in oparation for yoars.- M.’:j'r'ilf(y.'()/
those employees getting the benefit of Act, ibid ‘may have
become overage, by now for the purpose of rec‘(uifmént'

against the fresh post.

11- The /q,% has defined such type of legislation as’
“beneficial and remedial”. A beneficial /og/ﬁsldri(‘jn" is-a
statue which purports to confer a benefit on ind[\',//fdué/s" ora ‘

class of persons. The nature of such benef('_t is _to' be

eaended relief to said persons of onerous obligations under . ¢ .

contracts. A law enacted for the purpose of_:"c',Orfrécl/ng' ‘a"
defect in a prior law, or in order to provide a remedy Where .
non previously existed. According to the c/efm/t/on of Corpus '

Juris Secundum, a remed/d/ statute is desxgned to correct an

existence law, redress an exisience grievance, or intrbdug:-;éd :

s . |
w;»

segularization conductive to the public goods. The_chal/eh_géd




Act, 2009, seems to be a curative statue as for y;éafs the

then Provincial Governments, appointed employéés _ o,n“-
contract basis but admittedly all those contract appomrments o
were made after proper advertisement andonrhe .
recommendations of Departmental Selection Con";-m-/'tt"e.?s. | ' |
12- In order (o appreciate the afguments:: ."fe'gaﬁdiﬁg_ .

Leneficial legislation it is important to understand i_thefsjcope o S

and meaning of beneficial, remedial and curative ;:ié‘g}fs‘léﬁ.orj._ . -

Previously these words have been explained by"/\l‘.‘SﬁBi-ndra. .

"1 interpretation of statute, tenth edition in the fbllovt(ihg "

manners:-

“A statue which purports to confera :

benefit on individuals or a class. of

persons, by reliving them of

onerous obligations under contracts. |

entered into by them or which tef;.d“".]. e

to  protect persons  against

- oppressive act from individuals with
whom they stand in certé'in :
relations, is called a benefic_iaiv-.

legisiations....In interpreting such'_‘ia"_

C]

statuo, the principle ostablished xs
that there is fjo room for taking'a’ -
narrow view ,{\:).ut that the court is |
entitied to be :Qeng}*ous towards t"h-‘e' -

persons on w.?,,hom the benefit has




Remedial or curative statues on the other,h_and héve{

been conferred. It is the duty of the

court to interpret a provision,

especially a beneficial provisioh,;

Liberally so as to give it a wider
meaning rather than a restrictive = -
meaning which would negate the L
very object of the rule. It is a well o
settled canon.of construction tlva_f'ffn,
constructing the provision of

beneficent enactments, the coUﬁ-_'W

should adopt that construction

“which advances, fulfils, and furthgr»s'l_.

the object of the Act, rather than thg.‘ o
one which would defeat the same
and render  the _.protectiqn'; -
illusory..... Beneficial provisions call = '_
for liberal and broad interpretation

so that the real purpose, under/yiﬁg : '_
such enactments, is achieved and

full effect is given to the principles

underlying such legislation.”

becii explained as:-

A

IJA

remedial statyte s one which * -

remedies defect in z_jhe pre existing law,. ‘
statutory or otherwise. Their purpose is ..

to keep pace with the views of society-.'-.: e

They serve to .ke}ap‘ our system

jurisprudence up ' to date and




o
By

e

Justice_Antonin Scalia of the U.S. Supreme -

harmony with new ideas or conceptions -~ -
of what constitute _Jjust and proper :
human  conduct. Their /egit:mate A

purpose is to advance human rights and

-relatfonships. Unless they do this, they

are not entitled to be known as remedla/

legislation nor to be liberally construed _
Manifestly a construction that promotes _‘
improvements in the administration of'
justice and the eradication of defect in
the system of jurisprudence should be -

favoured over one that perpetuates -a‘;'j

wrong”.

Court in_his book on Interpretation of Statute Lol

States mar

13-

“Remedial  statutes aré_’i-‘,"‘f‘f S

those which are made to supp!}-/; :

such defects, and abridge such-
superfluities, ir the common law,

as arise from either the general“'-
imperfection . of all human law 3 |

from change of time and—li -
circumstances, from the mistakes ..

and unadvised determinations of“-" ‘

unlearned (or even learned) .

Jjudges, or fromi any other cause B

whatsoecver,” -

The legal propositior; that emerges is thq(fl.fg_é/ié,jra_//j/
bergéﬁcia/ legislation is to Le given liberal fm‘erp‘ret’éfi_'c_)q,- the ‘

beneficial legislation must carry curative or remedial conﬁe.—':‘.‘?'




g

Such fegislation must thereforé, either clarify an‘ amb/quztyor :A
an omission in the exz‘sténce and must the'ré.'fo-ré_,'“ 'fh-e'
explanatory or clarificalory in nalure. Since the pe—tliti(§fﬂe/'si :
docs not have the vested rnights to be appom-(.@_bcvl-‘t-o any
parlicular post, cven adverlised one and private /cl‘)é:pb‘/)de.r‘;(\?'v" '
who have being regularized are having the .redUis':“{e o
qualification (’or the post against which the were'é.bbéilitéd,'
" vide challenged Act, 2009, which is not effecting U7é 'V'v.estec!f
right of anyone, hence, the same s deemef,_d'.tb'-. bé é" '

beneiviai,  reme< ol and curative  legislation “of ithe -

Parliament.

4. This court in its earlier judgment dated'2'5"}'.:11\7oée_m};§‘r'_' |
2009 - in WP No. 2905 of 2009, wherein the sameKhyber :
Pakhfunkﬁwa (Regu!ariéat:’bn of Servers ) Act, 2009 wres
were challenged has held that this 'courtf 1"7.'a_sf‘ got no :
jurisdiction to entertain the writ petition in view o‘z; A‘fticlé 212 . -
of the Constitution -of !s/amic Republic of I‘Dakisfalri;‘ 1973 as .

an Act Rule or Notification effecting the terms and ;:oﬂdiﬁdns‘ -'

of service, would not be an exception to that, .'if~'s‘_een'vin the .~

light of the spirit of the ratio rendered in .f-’.?‘éﬂ';Casef 'o'f“":-'”:. S




‘/@ Now coming to the second aspect of the case; that

petitioners legitimate expectancy in the shape of pfbh?dﬂ'dﬂ-'

L.A.Sherwani & others Versus Government of P

reported in 1997 SCMR‘7 041. Even otHerwise, under F?u/e3
(2) ol the Knyber Pakhtqbkhwa (Civil Servan{s)
(appointmer%f), promotion and transfer) Rules 1989,- a-‘qthqri:zé;
a department to lay down method \of appgﬁ_ihtjrhent; |
- qualification  and other conditions applicable to the Zpés.‘fl an o
consultation with Establishment & Administralive D(‘/J]Il'm(‘ﬂl' -

and the Finance Department. In the instant caseA'the.'du/y' L

.fA

elected Provincial Assembly has passed the Bill/Act, which

was presented through proper channel je Law and

Establishment Department, which cannot be quaéh’éd éff =

declared illegal at this stage.

has s.irered due to the promuigation of Act, ibid, in this

respect, it is a long standing pr{'nciple that bronvoz‘fon;:/'é‘_‘;fé‘(f g
vested /'/‘gh( but it is also an established principle z‘ha( When
ever any law, rules or instructions regarding prom;(_iofv _'ar'c'lal'
V/O/d?éd then it become vested right. No doubt.petit/"o‘ners'j in

the first instance cannot claim promotion as a vested right

7T i CoOTe

akistan, -




)y

en

(3R}

A

but those who fall within the promolion zone do_‘/;;_fvd N;c.

right to be considered forpromotion.'

16-  Since the Act, XVI of 2009 has fgc—;é};;‘(;q@;m_,égl ,
beneficial *and remedial Act, for thé Durposeofaﬁﬁ7o$€‘
employees who were gppointed on com‘racf a‘lnd‘r}j.e.fl} h'a-\./e_,:.‘
hecome overage and the promulgation of theAct ;j“_w.as_'
necessary to given them the protection tlverg'@'(q,}'__{%;e‘ o-t,.h,e_r'.'_':' e
side of the picture could not be brushed a s;de S,’Q#’D_’y"‘] /t ,S .
the vested right of in service employee.s to beconsxderedfor o
promotion at their own turn. Where a valid aﬁa ‘ p':rO",oért- :rju:/éé
for promotion have been framed which are ﬁqu[vén‘ .effect,.f' |
such omission on the part of Government agj;:e}}cy"arﬁO'L}ﬁts%-'
to failure to perform a duty by law and in suchcasesH/gh

Court always has the jurisdiction to /'m‘en’ere_._' '/n, 369}fvice,~

employees / civil servants could not claim bfomb(/bn to-a

higher position as a matter of legal right, at thge.sa'm'e'ﬁme,-.'if'

had to be kept in mind that all pubiic powe_ﬁs;vi/e'rer )’n}'z‘hé"

nature of a sacred trust and its functionary a_fe"i ré.qqi/fed- to

exercise same in a fair, reasonable and transparent manner

strictly in accordance with law. Any transgreéisioni'from" such *




A’— Indeod  the petitioners can ot claim “their .initial-

i

principles was liable to be restrained by the supe}ior: Aéqwj‘s.:fn‘: |
their jurisdiction under Ar-ﬁc/e 199 of the Const/;z‘uf/éﬁ. ".Oir"ve-: =
could not overlook that even in the absence of ‘strict /egal s
right there was alwa Vs legitimate expecfaAncy on i‘he pan‘ ‘of% u
senior, competent and honest carrier civil séfh'/ént: tc; be.
promoted to a higher position or to be coq;sidezréq":fér_'f‘_ -

promotion and which could only be denied for gobd,: pfbper- : '

and valid reasons.

appointments on. a higher post but they have et.).efyir(ght_ o -
be considered for promotion in accordance.: W/l‘h the -
promotion rules, in field. It is the object of the es‘féb/fsf‘)me,h_l‘ :

of the courts and the continue existence of courts of Al'.aw/‘s'(b“‘

dispense and foster justice and to right the wrong ones.

Purpose can never he complotely :mh;’ovod 11/’1/<;~$;,§,::. the m‘- '
justice dona was undono and unldss the courts bftpped;n
and refused (o perpeluate what was patently unjust unfa/r -
and unlawful. Moreover, it is the dul;_/ of public auz‘ﬁ‘_.o:r'ifies as. .-; |

“appointmentis a trust in the hands of public authof/ﬁégééﬁ_d it

s their legal and moral duty to discharge their functions as .~ -+




trusice with complete transparoncy as per requircinent of
law, so that no person who is eligible and entitle to hold such
post is excludad from the purpose of soloction and is not ‘

~

depiived of iiis any .yht.

N/ @ensidering the above-sellled. principles -we: e_rr‘e_ofiflie.' S

“figm opimon thal Act, XVI of 2009 is although beneficial and :

remedial legislation but its enactment has effec_réd...tllie -:m:‘ .
service employees who were /'n’ the promotjori _ _J%Q.ﬂ'é, :
therefore, we are convinced that to the extent Offllj._'-_? serwce '
employees / petitioners, who fall within the proméﬁqq f-_zonl_e,: o
have suffered, and in order to rectify the inac/verfe‘/;t: mzstake

of the respondents/Department, it IS recommende_dith-;i'.t. {he', '
promotion rules | in field be implemented andthose
employees in a particular cadre (0 which cen‘aml qUo_r‘a'w for
promotion is reserved for in service employees, rﬁg mlmc bo |

filled! in on promotion basis. In order to remove th'er.ambiguiry SO

B ———

"

and confusion in this respect an example is quoted, "Ifin any

e

cadre as per existence ruies, appointment is to be made-on % T

50/50 % basis ie 50 % initial recruitment _and 50 % . - . S

prosiotion  quota then all lhe employees ﬁa-veAfbeen_‘

e




rlssiclicer 1] (e

. cadre¥andléqua Jm‘i‘/mbé idirerremal iinge 50“’/,Eaf51to,p(omoledﬁ‘

f/om‘among:twthere/ gibletingseIviceremnloy8es a0 .;o:h ST ISE¥e .

@g_ib-/é?fom Pr ot GOl B SISO SO oLty Uit e S S¥

o= In view of the above, this writ petition is disposed of in
the following terms:-

(i) “The Act, XVI of 2009, commonly
known as (Regularization Of Services):
Act, 2009 is hcld as bencficial and
remedial legislation, to which no

interference is advisable hence, upheld.

|
(ii) Offieiglfrespondentsaréldirected \
.__mworkout‘*‘fh"?:“"bacl«:’fo o riRthe
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Promoled 5 SST

~ OFFICE OF THE BISTRICT EDUCATION OFFICER ( MALE ) DISTRICT BUNER.

b

N

Consequent upon the recommendation-of the Departimental Promotion Committee and in

pursuaice. of the Govemment ol Khvber Pakhtunkhwa Ulementary & Secondary Gducation Notification No.

SO(I’l?.)M-Sr’SSR(.‘r’Mecling!Z()13/’l‘cuching Cadre dated 24™ July 2014; the lollowing SC']‘Q/C'I‘s. SDMs/DiMs,

SATYATs, STO/TTs, Senior Qaris/Qaris, PSHTS/SPSTs/PSTs are hereby promoted to the post of SST(Bio-Chem),
SST (Phy-Maths). SST (General) noted against cach in BPS-16 (Rs10000-800-34000) plus usual allowances as

admissible under the rules on the regular basis under the existing policy of the provincial Govi: on the terms and

conditions given below with immediate effect and posted on * School Based * as given below,

" A, SST (BIO-CUEM)

1. PROMOTED FROM SCT/CT TO THE POST OF SST (BIO-CHEM) BPS-16

S.No | Name of Official Present Place of School Where Posted Remarks
- Posting
1/1-A | Wakee! Zada GHSS Gagra GHSS Gagra ANVP
[272-A | Bakht Akbar GHS Ghurgushio GHSS Ghurgushto AVD
33 Shamsur Rakunan | GHS Ganshal GHS Ganshal ANV.P
d/4-A | -Shat Bhroz Khan | GHS Shalbandi - GIHS Shalbandi ANV.DP -
-~ - i e . \
S/3-A 1 Abdul Ghaloor GEIS Torwarsak GIHS Kala Khela AV.P 4 }
6/6-A. | Bakhy Rasoot Khan | GHS Dewana Baba GHS Dewarl® Baba AV.P :()\
. . Y
717-A | Rahim Zada °| GHS Jowar ' . GHS Jowar AV.P /‘w &
| W
2. PROMOTED FROM PSIFT/SPST/PST TO THE POST OF SST (BIO-CHHEM) BPS-16 . “:
S.No Name of Official | Present Place of School Where Posted Remarks -
Posting . o
8/1-A | Rahmanullah GPS Kalpani GCMHS Dagpar ANP
972°A | Tuzali Wadood | GPS Giraral GHS Katkala i
10/3-A | Khan Said GPS Bampokha G11S Nanser -
11/4-A | Suilur Ralman | GPS Rahim Abad GHS Elai ANTD
B. SST (PHY-MATIIS) .
3. PROMOTED FROM SCT/CT TO THE POST OF SST (PUHY-MATIIS) BPS-16-
i- S.No Nanie of Official | Present Place of Sch-oo! Where Posted Remarks i
o Posting [ R
I 121-B | Liagar Hussain GCMHS Daggar GCMHS Daggar ANV.P
| - SO I, R U (S
13/2-8 | Ahmad Al GHSS Totalzi GHS Janak Banda AN
1433 | Mubamnmd Safim “GHSS Nawagai GHSS Tangai T AN T

[ 172679

—

7
,
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T Khan Wal Khan | GHSS Toralai GHS Dagai ANVDP
to/SB | Israruliah | GHS Kawga GIHS Chanar ANVP
17/6-8 | Mihrab Gul GHS Khanano Dherai GHS Khararai ..:\.V.P'
18/7-B | Zanaj Khan GHSS Charorai . .GHS Daggar No.2 .r\.VA. I;
19/8-B | Sher Nawab Khan | GHS Jowar GHS K.a-tkuln AV.P
20/9-13 | Inamuliah GHIS Diwana Baba GHS Diwana Baba AV.I
21/10-B | Muhammad Igbat | GMS Akbhunserai GHS Nogram AV.P

23118 | Said Kamal Shah | GMS Santbal Torlai | GHS Dakara AVP

L

4. PROMOTED FROM PSIIT/SPST/PST 10 THE POST OF SST (PIHY-MATIIS) BPS-16

et i ]

S.No | Name of Ollicial | Present Place of School Where Posted Remarks -
I'osting
23/1-B | Sabir Rahman GPS Bando Tangai " GHS Torwarsak AND
24/2-B | Hamdullah GPS Manezai Kawga GHS Asharay AV.P
25/3-B | Sher Alumad GPS Balo Khan GHS Ghazi Khanay ANV.P
I \\ZGIJ-B Hamid ur Rahman | GPS Daggar No. GMHS Nawakaly AV.P
' ‘2758 R;xsonl Shith GPS Kinger Gati GHS Dokada ANV.D {
3816-8 | Akmad Kl GPS Rega No GUIS Bajkata TTTTT T Ve T S
[ 29/7-B | Aziz Abnwad GP'S Bapakha GHS Kala Khelas ANV ‘%
‘SQIS-B Rahim Dad Khan | GPS Jowar No.3 GHS Bazargay ANV.P ; !
C. $ST (GENERAL /'\.\k
s. PROM.()'I‘EI) FROM SCT/CT TO THE POST OF 85T (GENERAL) BPS-16 . tl‘"»f/"
-, - -
S.No Name of Official | Present Place of Schoot Where Posted Remarks
Posting L :
31/1-C | Hakim Khan GHSS Nawagai . GHS Asharay * ANVD
32/2-C | Abdul Halim GHS Jowar GMS Shanai Torwarsak AV.P
33/3-C | AliJan GHSS Agarai GIISS Agarai ANVDP
34/4-(.‘ Hazrat Rahman GHS Batai "I GMS Matakpur AVP
35/5-C | Abdur Rashid GHSS Totalai GIHSS Totalai AV )
36/6-C | Nawar Khan GHS Dherai GHS Chanar . A v.pe
37/7-C | Ghulam Rahman | GHS Batai GHS Dokada ANV.D
38/8-C | Sher Wali Khan GHS Jowar GHS Girarai
(39/-C | Shamsul Islam GUHSS langai TTTGHSS Jangai o
§0710-C | Bashir Ahmad | GHSS Toralai GHSS Totalai o
\illl-c Saifur Ralunan GI1SS Gagra ' GHS 'l'al)g,ur‘-\ AND B

e gazaget

i



.

3—9/’/9_//51

=L I312-C | Bakhii Mand GIHS Ganshal GHS Maradu AN T
Wakil Zada GHS Nawakaly | GHS Nil\\;ilkéﬂy AV -
Attaullah GHS Shalbandi GHS Shalbandi AV.P
5.C | Abu Zar TTGHS Cheena GLIS Cheena e AV.P
| Fali Maseeh | GUSS Totalai GISS Glmrgnshlnm“ - ANV
BT  Fada o T GCMHS Daggar | GIISS Bagrs VAN T
48/18-C | Muhammid Zahid | GHS Nawagai GMS Maina Kada} TANVD
49/19-C { Abdur Rashid GCMHS Dagpar GCMHS Dagpar A.V,_l.’ .
50/20-C | Gohar Ali GHS Gokand 1 GHS Bagea ANV.P
51721-C | Mushtag lussain | GHS Khararai GHS Khararai ANV.P B
52/22-C | Sarta) GHS Anghapur GHS Elai ANV.P
53/23-C | Muhammad Sadiq | GHSS Nawagat GMS Langaw ANVP
54/24-C | Mugarab Khan GHS Jowar GHS Katkala ANP
33/25-C | Zamin Khan GHS Diwana Baba GHS Budal ANV.P
56/26-C | Asim Khan GHS Nanser GHS Kalakhela AVP
517G S}'."n'd;u' Shah GUMHS Daggpar GCMS Daggar TANVD :
58/28-C | Sherin Zada GHSS Nawagai GHS Mirzakay ANV
: yam
59/29-C | Salat Khan GHS Ganshal ‘GI-IS Maradu AV.D ( N }
60/30-C | Aminuliah GHS Sawari GHS Sawari ANV \_//
61/31-C | Gui Said GHS Karapa GMS Mula Yousal ANP -
62/33-.-(? Fazal Subhan GHSS Chinglai GHS Bagh ANV.P
\

6. PROMOTED FROM PSHT/SPST/PST TO THE POST Ol SST (GENERAL) BPS-16

S.No Namte of Official Present Place of School Where Posted Remarks
Posting _ :

63/1-C | Barakat Shah GPS Ambela Dara GliS Asharay ANV.P
64/2-C Muhqmnu\d Yausaf | GPS Shnai N/Kalay GHS Karapa AV.P

| 63/3-C | Nasrullah Khan GPS Ambela GMS Dandikot AN
66/4-C | Bakht Suitan GPS Hajiabad Aparai GHS Khanano Dherai TTAVY
67/5-C | Duri MAuknw(m GPS Kiramal GMS Chatandray AV.P
68/6-C. | Thsanuilah GPS Jowar No.t GILS Ghasi Khanay ANV.P
69/7-C | Bakin Z:nln:ln Khan | GPS Ladwaan GHS Janak Banda TTTAvy
70/8-C | Rahmat Gul GP'S Daggar No.) GMS Jangdara Torwarsak AV:P J
719-C | Jamilwr Rahian GPS Pandir GHS Pandir AV.P

|

)



S

+
e

417

| h'?Z/-lD—C-

Said Aliim Shah

v GPS Rahim Abad GMS Mandaw ANV
- | Amazi
N "73711-C | Sher Zaman - GPS Bahaje Baba GHS Clai ANV.P
74/12-C | Mubammad Hussain | GPS Manjar Bajkata GHIS tnzar Maira ANV T
| . . T
: 75/13-C { Mutabar Khan GPS Balo Khan GMS Balo Khan ANP
76/14-C | Wahid Jala) GPS Marvez Abad GHS Inzar Maira ANV
77/15-C | Fazal Karim GPS Shalbandi Dara GMS Gumbat AV.P
78/16-C | Muhammad Salil GPS Ashezo Maira GMS Alami Banda AV.P

i 7. PROMOTED FROM SDM/DM TO THE POST OF SST (GENERAL) BPS-16

S.No | Name of Officiat | Present Place of School Where Posted Remarks
Posting .
i 79/1-C | Abdullal GHS Amnawar (GMS Shangra AV.P
| : '
80/2-C | Muhammad Rahim | GHSS Gagra GHS Inzar Maira AV.P
81/3-C | Bahadar GHS Topai GMS Bazarkot ANV.P
| PR

{ 8. PROMOTED FROM SAT/AT TO T1HE POST OF SST (GENERAL) BPS-16

R AN
S.No Name of Official | Present Place of Schaool Where Posied CRemarks N
! Posting . . ) N
‘ 82/1-C | Said Nawshad GHS Amnawar GMS Sher Ali ANV.P “\‘Q\S
83/2-C | Mabib uwr Rahman | GHS Cheena GHS Bagra AVD Nop
i 8§4/3-C | Shaibar GHS Bherat GMS Koz Shammnal- ANMDP ~
| .

9, PROMQTED FROM STI/IT TO TULE POST OF SST (GENERAL) BPS-16

S.No Name of Officiaf | Present Place of School Where Postcd Remarks h
L Posting N

85/1-C | Fazal Rahim GMS Malka GMS Chanal AVP
i 86/2-C | Mustagim Shah | GMS Amazi GMS Jaba Amazi AV.P
| B ) .
: 87/3-C { Fazat Subhan GFHSS Jangai GHIS Mirzakay AV.D

§

© 10, PROMOTED FROM SOARVOARLTO T POST OF SYT (GENERAL) BPS-16

S.Na Name of Official | Present Place of School Where Posted .._._
Pusting
i 88/1-C | Bakhi Zada THS KalakKhela GHS Kafakbela
89/2-C | tmdaclutlah GGHS Batai GMS Alami Banda

AavyT T

—'3’3//5//%
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+
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-

their names in the

SNo 'ﬁ?ﬁn‘e of Offic

W

Terms ang Conditigns:-

They would be on probation for a period of vne year extendable for another ane year,
They will he soverned by such vules and regilations as may be issued rom time 10 e by thé Gdve.
Their services can e wrminated -ul any time, in case theiy performance is found unsatistactory during
probationary period, (n case ol miscunduct, they shalf be proceeded under the ruies framed from tme 10 linie,
Chnrgé report should be submijged 1o alf concerned, )

Their inlur-Sc~scni0rily o lower post will remain intact.

No TA/ DA w_ill be allowed 10 liw appointee for joining their duty. .
They will give an undertaking 10 he recarded in their si:rvicvc books 1o the elfec that if any o;'en' payment is
made 10 them, in light of this order. will be recovered and if'he is wrongly promoted he wiil be reversed.
Their posting will be made op schao! baseq, they will have to serye al the place of posting and theiy serviee is
not ansterable (o any olher station.

Before handing over churge. once agam their documenrs may be checked if they have not 1he required
relevant qualification ag perrules, they may not be handed over charge of tiie post.

CONSEQUENTIAL TRANSFIR / ADJUSTMENTS
The following SST BPS-16

N
are hereby consequentially transferred / adjusted at the schools noted against Q\

Ir own pay and scale with immediate

inl

Remarks
U Habibullah SSTPHY . GHS Dewana Baba | GRS Matwan ™ — AV (Newly ™™
MATHS) - e | Upgradeq)  ~

2 Sivar Khan SST (GENERAL) [ GHS Cheena GHS Matwanaj { AV.P(Newly
______ e ST pgraded)

3 Jan Bahadar Khan SST(PHY- | GHSS Jangai GHS Dherai Vice S.No 1438~
- MATHS) ——— , _...._’_._.,,.....__-.._._.__.___.__.,.___

4 Muliminad Abrar SST GHS Bagra GMS Kadil Viee S.No.83/2-¢
- [LGENERAL) A e S

5 Hidayatie rahiman SST GMS Gumbat GHS Gulbandi Vice $.No.77/15.¢C
- J(GENERAL) N — _— i

Director Elementary &Secondary |
Endstt: No.3436-40/Fjic No.2/p
Deputy Commissioner Buner.

-

(HANIF-UR- RAHMAN)
DISTRICT EDUCATION QFFICER(M)
BUNER.

Dated. 30/10/201 4.

Copy forwarded for in formation and NeCessary action to ;-

Education ‘Khyber Pakluankhwa Peshawar with ¢
romotion SST B-16 duted Peshawar the 287 1072074,

District Accounts Olficer Buner
District Monitoring Officer Buner

Principals/tHead Masters concerned.

Sub Divisiona) Education Officer (M) Buner

Officials concemed.
Masted file.

Q)
ey 30//0//{7

DIST-RIC'I’ EDUCATION OFFICER(M)Y

BUNER: (,'1/’ .

r

o

O/?fo//,

-

‘

effect in the interest of (he public. . ’ \§
: . } _
Present ])_I‘:::J?l);l;-?l—l;;? ! SCIR(T!FWH(!‘I’L‘—!;;\—K_(I_ ar w7 .




BETORE THE PESHEWAR wiGH GOURT PESHEWBR

/
| | RN 4
Rehmatullah, sgT, GHSS, Gagra, Tyistrict Bun '
cpahbaroz Knan SST (5C) GHS Shal Bandi ’2,
Ipamullah SST (SC) CHS Diwana Baba &

Balkht Rasool Khan (3C) GHS Diwana Baba

1
2
3
4
s Abdur Ragib SST (©) GHS Bajkata
6. Sher Akbar ST (G) GMS RBanda
7. Shairbar SST (G) GM3 Kuz Shamnal.
g. BAubZar ssT (G) GHS Cheena
9 Habib-ux-Rehman ssT (G) GHS Bagra
10. Shaulat 3sT (SC) CHSS Amnawar
! 11. Subhani Gul 88T (C) GMS Alami Banda.
15, Gul Said SST (G) GHS Karapa |
13, Siad Ammin SST (C) GCMHS Daggar
L4, Sardar Shah (G) GCMHS Daggar
15. Israr Uliah SST (5C) GHS Chanar

16. Mahir Zada (558T) GHS Shal Bandai. o A 7}@ -
17. Shir Yazdan 55T (G) District Bunet e 9-?"@@ R

g, Bahari Alam ST 5©) GHS Shal Bandai
19, Miskeen 885G (G) GMS ghargahy, District Buner. . - R

Versits

1. Governmel of Khyber Pakhtunkhwa thfough
Secretary, E&SE Depaﬂmen’t,?eshawar. N

‘ 2. Director E&SE,KPK,Peshav\,fa'r.

AT 1 3n s -i,,.District,Education Officer (M), Buner at Daggjéir L 1E D
N
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WRIT PETITION UNDER ARTICLE 199
OF THE CONSTITUTION OF THE
SLAMIC REPUBLIC OF PAKISTAN,
1973.

Sheweth;

1)

2)

3)

4)

That numerous vacancies of 38T in BPS-16 were avallable

in the respondent department since long and 1o steps o
were taken for appomtments against t‘tose posts |
Howevey, in the year 2008 an advertlsement was. L
published in the print media, inviting apphcatlons 7£or”
appointment against those ‘yvacancies, but a rlder Was" :‘-
given therein that in-sexrvice employees would not Le |
cligible and they Were restrained from making T

applications.

That the petitioners do belong to the category of 1n-" '

service employees; who were not permltted to apply 4 i
’@
SO

That those who wers appointed on adhoc/ contract ba51s " o &&

against the stated SST vacancies.

against the abovesatd vacancies were later .‘on o
regularized on the strength of KPK Employees PR
(Regularization of Sert_rices) Act, 2009 (]-'\_ct No XVI of .
2009) SR

That the regularization of the adhoc/ "contract: ‘
employees, referred to in the preceding para, prompted
the left out contendents, may be the in- serv1ce

*

employees who desired to take part in the COIﬂp@tl’UOI‘L

or those who did fall in the promotlon zone, to file v
ES T E D

EXAMIN ER,
. Peshawar High G




5)

6)

D

petitions, which were ultimately decided vide a

consolidated judgment dated 26.01. 2015 (Annex “R)

That while handing down the judgment ibid, this
Hon’ble Court was pleased to consider the promo.ti‘on |
quota under paregraph 18 of the ]udgment as also a
direction was made in that respect in the concludmg

para to the following effect:-

«Official respondents areé directed to Wbrkouf
the backlog of the promotion quota as per above
mentioned example, within 30 days and:
consider the in-service employees; ._At1_11 the *
packlog is washed out, till then there m}e‘ulbdibe_

complete bar o1t fresh recruitments”

That the petitioners were considered for promouon,
pursuant to the findings given LY this august Court in. the. i
abovereferred judgment, and they were appomted'on
promotion on various dates ranging from 01. 03 '2012-‘ to
41.07.2015 (Annex “B . put with immediate effect as

against the law laid down by the august Supreme Cou:ct |

that the promotees of one batch/ year shall xanlc Semor-

to the initial recruits of the sarme patch/ year.

That till date seniority list of the SSTs in BPS 16 has - ot TN

begen 1ssued as against the legal obhga‘uon of the

respondents to issue semorwty list evelry year_. SR

That though the petitioners Were having the requix’ed e

qualiﬁcations much earlier and the vacanc1es wexe also

svailable, but they Were deprived. of the beneﬁt of

promotion at that juncture, @5s against the prmc1p1e of 1aW




o

laid down by the apex Court in the case of Azam Al

reported 1985 SCMR 386 and' followed ln'Muhammad

Yousaf (1996 SCMR 1287). As such they were depﬁired e

from the enjoyment of the high post not only in terms oﬂ“ -

status but also 1n terms of financial benefits for years

That feeling mortally aggrieved and having no other - - S

adequate and officacious remedy, the p.eftiti_onérs L

the fbllovv"lng grounds:-

GCROUNDS:

A.

~ approach this august Court for a redress, inter;‘al,ia,‘.‘dn*f ‘

That the petitioners were equipped with all the requlte- . '

~ qualification for promotion fo the posts of So'T‘ (BPS 16)"
long ago and also the vacancies were avallable but for_f_'
no valid reason the promotlons were Wlﬂ’lheld and the I '

posts  were retained vacant in the promotlon quo:ta,-.:

creating a backlog, Whlch was not attnbutable to' fhe'-_" |

petitioners, hence, as per following exammatlon by the : e

august Supreme Court, the petitioners are entltled to

the back henefits from the date the vacanc1es ha%f)&
' S ™.

occurred;

“promotions of such promotee (petztzoners ,

U})Q@a

in the instant case) would be regular fro;m-'.'} o

date that the vacancy reserved under- the;..

Rules for departmental : promotzon; T "

occurred” S

That the petitioners have a 'right and entitlemeht tiq‘.the, -

back beneflts attached to the post from t day the | o

> ATTE
: . ‘pi

£XAMIN

Peshawarl—!ugh o\!r‘\ R

DEC 2 16



/- quelifications of {he petitioners and _vailability of the.

vacancies coincided.

c. That the petitioners peing the promotees of one: and the )
same batch, are required to be placed senior’ to: the- ‘ -
fresh appointees. but the respondents have sat on the ‘.

geniority list and uptill now no seniority list Whats_oevei o

has been issued/ circulated.

'D. That in view of the fact that no geniority list has been’_,"‘ :
issued, the petitioners neither can file a departmemalf T : T
appeal 10T can have Yecourse to the Semces Txibunal : ' ’

b for agitating their grievances, therefore, thlS august-“‘

Court can issue approprisie dix ec,tions 1o the

respondents to act in accordance with law,, m VleW of‘:.:,_-: SR

the principle of law laid down by the apex Court m the ‘

pronouncements reported in PLD 1981 SC 612 2003

SCMR 325, etc.

E. That the petitioners have not been’ treated n 9 @
. ‘ . e . » > l“‘
accordance with law as against the pT OVlSlOI‘LS of A_‘Ctlcle.-'; L @)s

4 of the Constitution.

" F. That petitioners reserve fheir right to vrge. additional

grounds with leave of the Court, after the stance of the

T
Sy respondents pecomes known to them. AT

Piayer

In view of the foregomg its is, therefore, pré\jed"thétf on o

acceﬁ)tance of this petition, hlo Hon'ble Court may be_ R
pleased to issue an appropriate direction to the respondents‘ R .

for treating the proraotion of the petitioners trom the date - |



g
o=

e
&

! _
and the vacancies had become j.‘ -
{ of S5Ts (BPS-r R

were qualified on,
e the S€ semorwiy lis
s bemg U

they
4 also o circulat

avaﬂable, an

16), gwmg semor posmons to ‘the petmonea:
sh recrults. R R
r remedy O which the petitioness re found fit’ L PR

Eny othe
aw, justice and equity may alsobe g

inl ranted.
Petiticners

Through

;

Muhammad .
-~ Advocate Suppeme Court
& o

\z\. g.vs/'

Akhtat 11yas
pdvocate ngh C ourt

on the sub}ect matter has o

CERTIFICATE:
in this august Court e

Ttis certified that no such
carlier been flled by the petitionet,

petition ¢

LIST OF BOOKS
1) Constitution of Pakistan, 1973.
2) Case law according to need. R

) . exAMi
v COA Pcshawar ij
| i :
L R

250




N

PESHAWAR HIGH COURT, PESHA WAR.

ORDER SHEET

[ Date of Order/
Proceedings

01/12/2016.

WP No. 1951-P/2016 M.

Present: ~ Mr. Isa khan Khalil, advocate:

WAOAR AHMAD SETH, J.- Through the instant. writ [

petition, the petitioners  have prayed for - issuance of an |

appropriate writ directing the respondents to treat theiy promation’

from the date, they were qualiﬂed on and also to circulate the | -
senjority list of SSTs BS-16 by giving them senior position being | -

promotees against the fresh recruits.

2. Arguments heard and available record gone through. | .-
3. The prayer so made, in the writ petition andarguéd; L

at bar clearly bifurcate, the case of petitioners in tWoipéﬂs;f o

firstly, petitioners are claiming an approp'riate‘“dh‘éétio‘n_ 0 the: L

respondents to circulate the sehior list of 'SSTs (BS-16)." Yes, .} =

according to section-8 of Khyber Pakhtunkhwa, Civil Servants - o

Act, 1973, lor proper administration of service, cadre, or,post, the. o

Py, "7 o TR

exAmin
Pasbawﬁﬂﬁgfaeuﬂ_: .

- Asovecapl



.-

A , 5’ y

N\

appointing authority shall cause a seniority list of i:h'c_' mcmbgrs o'F_ o
the time being of such service, cadre, or post to be ‘_prépar‘ed and '-
the said seniority list so 'prc-p;lrcd under subscction-1, :sh;all_ be

revised and notified in the official gazette at least .once in a'-
calendar year, preferably in the month of J anuéyj In view of the- | )
clear provision of law, the first prayer of .thé' Apetiti‘oners‘.ils:
allowed with the consan of fearned AAG and tl;e ‘conlmpjetenl‘
authority is directed to issue the seniority list of SST’:; BS}l6,‘- m
accordance with the law, relating to seniérity étc':,.b:ut in’ﬂw

month of January, 2017, positively.

A .

i s o AR 0 w--. e O ) e BRI
:,f4?. ) {53 “ e ATEINg - therisecond.. portion of*the petiton, |- -
U i e e S T'-"-“-' P e

T

P R SN R ot el it T
Wwheéigin they.” havea

i

R '—vﬁw—m h e i by
£ St appropriate.sdirection-.t Lothe

M

respondents forticatiiig the promotion-of the petitioners ffom:ther] -

LIS

......

besides™ considetiig them- senior-beil
N S KRR T wkea S

e 2 BB 27 *

gmenotecsdgalriatthc .
dirgst. récruits. lsconcemedwewareofthevww ,:._t.haf;ﬁli.@i§?;_1?efff ‘
pértdins ‘to s mmdscondition” of. service -and .as ,jéuéh;:undg}-’ !
attiele:212 d‘ﬁ,[flfeico*ﬁi?ffﬁﬁi‘dﬁl'th'i§§Cbu'ntfli's_;bflaf._r'é‘a‘té'_elqtgligil;:';thgf*‘

“portion of the Wiit pettion:”

5. In view of the above, this writ Apétition is disposed of |

T e~
AFESTEy AgAEs!

- AMINER]
Pes%awar High :g uet.

16/DEC 20%6)



with the direction to the respondents, as indicated. in.para-3, |

whereas the seniority and promotion being terms-and-conditions e

ol service is neither entertain-able nor 111.éixita1,i1i;ib'lc"_inﬁ wut '
jurisdiction. » . / (..C/// \/
(7] g7 Jpat o
’Z///@ ¢ \ | e /

' 2

!
L./ A
7/
;
7 .
SUDSE
~

......................

Fopytoe fed s
rocno Foe
11 FUPUR y A
'"):f.-te ef . ~aras L
ate Chven buy
Date of Celivery

recetved By

Yate of Preseutation or /\ :wc"m T K

)
No of f‘w'irr:._..-.«-.ﬂ ...................................

Deiivery....

Nawab Shal




BETTER COPY.

R IN THE SUPREME COURT OF PAKISTAN,
L ’(APPEAL JURISDICTION)

" " PRESENT: _
" "MR. JUSTICE EJAZ AFZAL KHAN
.. MR.JUSTICE SH.AZMAT SAEED
. MR.JUSTICE EJAZ UL AHSAN.

L CIVIL PETITIONS NO. 127-P TO 129-P OF 2016

A (Agamst the Judgment dated 26.01.2015 Peshawar High Court, Peshawar

L passed in with Petition No.2905 of 2009, 3025 of 2009, and others.

o . 'ThelChié'f S,eCIetary, Govt: of KPK, Peshawar and Others. .. .Petitioner(s)
Do ' (in all cases).

VERSUS.
. Attvéau-lilah and Others
- Nasriuminullah:and Others.
- Mukhtar ‘Ahmad and Others. Respondents.
. Fo or the petItloner(s) Mr.Mujahid Ali Khan, AddL.A.G.KPK

e F or the respondent(s) Mr.Ghulam Nabi Khan, ASC

Mr.Abdul Qayyum Sarwar, AOR.

. Daie of Hearing ' 20.09.2017.

ORDER,

e Ejaz Afzal Khan J. The.learned Additional General
: appearlng on behalf of the Govt. of KPK stated at the bar that as per
‘_.‘mstructlons of'the Government he does not press these petItlons Dismissed

. as such S

Sd/-Ejaz Afzal Khan,J
- Sd/- Sh.Azmat Saeed,].
- :8d/- Ijaz ul Ahsan, J. A
- ISLAMABAD. HIESTEY

120.09.2017
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S&nw{ /%(wsm 719 Ve Wwﬂf ba@ Prorootes asac e He fredh rccmé_.;_

/QQV, o

U) M W&M a/[o’)_?jh//% phoys Fled W%P&ﬁﬁmj %Wam‘”
WCM o c/éa. tﬁf/ozmd; mmﬁmd( Hhared 1, WhaCh wad ;_

Vlﬂ[@ cz W/WZ’Z/( Tzl Anled %/”IF/M
N/’A’o )/705*/;&-7 C copy o Sha Aamae s attacked)
o Fov Vs
@ Pal poaie q che Stid Tidprins S relevent
3 Qv)ﬁzzmc;y o i '
_".'.'@)M WW%( bos Lssued
e Shted Tt ot . |
«Wf/&z L@w MW o Hha Svbee MA//NO /?ﬂ,lo/;)o/g
o b it oy s 1l

/ﬁfamoy&m aml&/ /n m/%'&maz, %
JromedixTo é’ﬁrfdl WA

9’/‘@&1‘ a; UA:L /%@%j&/:é;ﬁa?w e 528l

ATTEQT*‘D  Dated S




\

U fo g1 752 e

2 | /
. , _{éj//go/_g.
7 . . /. —TRE - S
Y Al AL Y
' I § 1/
Y

Flpas

y ({f ,al,/(}!mﬁ)( u's;uu’:d)/ .J‘_’.bc..u}’(j IR ner s

r A///M//////,D/ 21_»_( /U’LJ [{,,.uj‘
/-b:./wtd’b !fd!ub;)(d;wfuﬂf‘w LSl .;_cm ALS

SISHIB s S 2 sl Lado ey By b Lt f"u/_.»L. S

% MJ(’)&./!Y/)/)U:’JU" //L'-wuﬁdr’/ﬂ» i (5« S
L g u&fﬂ/JJ’ IL,.:/’{ d/:Ld;/(,ww/ﬁ/-wade. /J:f“;/u'lu

| JJQ,.»,W w3 PPyl E’mb’fb /d;/:dt/":df/’u Id..ﬁl:/'
Iy R Ay PRI IR sl Sk S
SUK L Ust Pl B s L2 S Sy P ool
Brtsemerdl il 1P 0 PR s s Bt U B3y
Lf:/f£Uf,vu_,aLodfjnftc,ptjl/n/;,rb»u)LJt'df
..c:.J,w,fL,w( bt S

. /é !':yl

wall

o<

Ll




e

——

N - Lt P
13,
N ) E SRR W“'a‘f@f"""ﬁ"*m

O
¥

RN
N P

BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE TRIBUNAL
PESHAWAR. : L x : :

Service Appeal No:89 /2018

Hameedur Rehman SST GHS Nawe Kili District Bunir ... Appellant.
VERSUS
Secretary E&SE Department, Khyber Pakhtunkhwa & others. ... .Respondents

JAOI-N:‘T PARAWISE COMMENTS ON & FOR BEHALF OF RESPONDENTS No: 1-3.

Respectfully Sheweth :-

BT L

The Respondents submit as under:-

PRELIMINARY OBJECTIONS.

. 1 That the Appellant has got no cause of action/locus standi.

2 Thét the instant Service?Appeal |sbadiyt|me bérred“ |

3 Thatthe /fppe!l'ant has concealed material facts from this Honorable Tribunal.
ﬂh‘ That the instant Service Appeal is based on mala fide intentions.

5 That the Appellant has not come to EI’\_‘ils::'anorable Tribunal with clean hands.

6 That the Appellant is not entitled for the relief he has sought from this Honorable
Tribunal. :

“7 That the instant Service Appeal is against the prevailing law & rules.

8 That the i'nistant appeal is based on mala-fi_de intentions jﬁst .to put extra ordinary
pressure on the Respondents for gaining illegal service benefits against the post of
SST(Sc: ) - _

9 That the Appeal is not maintainable in its present form.
' M10 That the Appeal is bad for mis-joinder & non joinder of the necessary parties.
il That this Ho‘norablle-TribunaI has got ngjurisdiction to-entertain the instant case.
12 That‘l the instant service appeal is barred by IaW.
itr13 That the appellant has been treated as per‘iaw, rules & polic;l.

- 14 That the appellant is not competent to file the instant appeal against the Respondents.

15 That the notification dated 28/10/2014 is fegally competent & is liable to be maintained.
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ON FACTS.

That Para-1 is correct to the extent that the Respondent Department has sought

" application from the eligible candidates for the appointment on adhoc basis against the

(B8]

(OS]

SST(G) Post in the year 2009 with the conditions that the in service teachers of all cadres
are not eligible to apply for the said adhoc & contractual posts.

That Para-3 is correct that through an act of Services Regularization Act 2009 passed by
the Khyber Pakhtunkhwa Provincial Assembly the services of those teachers who were
appointed on adhoc basis regularized by Respondent Department. (Copy of the said Act
2009 is already attached with the judicial file for ready references).

That Para-4 is incorrect & denied on the grounds that the Respondent Department has
promotion policy for in-service teachers under which these teachers are also promoted

directions to consider to the Petitioner for promotion against the SST(G) B-16 Post &
consequent upon the said judgment dated 26/01/2015, the Respondent Department
has promoted the Petitioner against the SST(Sc: ) post in BPS-16 in view of his seniority
cum fitness basis in the Respondent Department.

That Para-5 pertains to the Court record & judgment dated 26/01/2015 which has
already been implemented by the Respondent Department, hence no further
comments,

That Para-6 is correct to the extent that the appellant has been promoted against the
SST(G) B-16 post on the basis of his seniority cum fitness basis on dated 30/10/2014
with immediate effect instead of the year 2009. .

That Para-7 is incorrect & denied. The stand of the appellant is baseless & without any
cogent proof & legal justification& even against the factual position that the
Respondent Department is regularly issuing the final seniority list of all cadres including
the SST (G) B-16 post under the provision of Sectioon-8 of Civil Servants Act 1973,

That Paa-8 is incorrect & denied onthe grounds that the appellant has been promoted

against the SST(G) BPS-16 post in accordance with rules & on the basis of his seniority

plea of the appellant is baseless & liable to be rejected on the grounds that the cited

judgments reported as SCMR P-386 & SCMR 1996 P-1287 of the August Supreme Court -

of Pakistan are not applicable upon the case of the appellant.

That Para-9 needs no comments being pertains to the Court record.

10 That Para-10is also needs no comments being pertains to the Court record,
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11 That Para-11 is correct that the Respondent department has filed a CPLA against the
judgment dated 01/12./'2‘016«passed by fch‘e ‘Péshawar High Court before the August
Supreme Court of Pakistan but on. later the said civil Petition was withdrawn on the
grounds that as per judgment date 26/01/2015 of the Peshawar High Court, a back-legs
has been worked out for the prornotion of in service teachers on the basis of their
respective seniority cum fitness basis within the prescribed period of time, promotions
to the in service teachers are allowed on the basis of seniority cum fitness basis sin view
of the prescribed quota for each cadre in the respondent department.

12 That Para-12 is incorrect & denied. No departmental appeal has been filed by the
appellant to the Respondents. Hence, the appeal in hand is liable to be dismissed on the
following grounds inter alia :-

ON GRONDS.

A Incorrect & not admitted. The impugned Notification dated 28/10/2014is in accordance
with law, rules & policy, as well as with immediate effect in terms of the appointment
Promotion & Transfer rules 1989. Hence, liable to be maintained in favour of the
Respondents. ‘

B Incorrect & not admitted. The statement of the appellant is baseless & liable to be
dismissed on the grounds that the appellant has been treated as per law, rules & policy
vide Notification dated 28/10/2014, which is not only within legal sphere but is also
liable to be maintained in favour of the Respondents. :

~C Incorrect & denied. The appellant is not entitled for the grant of back benefits against -

the SST(G) post since 2009 under the relevant provisions of law, recruitment S '

promotion policy.

D" Incorrect & denied. The appellant has been treafed as per law, rules & criteria in the
instant case having no violation of Articles 25 & 27 of the constitution of Islamic
Republic of Pakistan 1973 by the Respondents.

‘EIncorrect & misleading. The stand of the appellant is illegal & without any cogent proof
& justification.

F Legal. However, the Respondent Department seeks leave of this Honorable
Tribunal to submit additional grounds, record & case law at the time of
arguments on the date fixed.

.. Inview of the above made submissions, it is most humbly Prayed that this
Honorable Tribunal may very graciously be pleased to dismiss the instant -

service appeal with cost in favor of the Respondent Department in the interest
of justice. - '

Dated / /2018 :
| bl?

E&S$E Department Khyber
v? ~ Pakhtunkhwa, Peshawar.
(Respondents No: 2&3)

E&SL Départment Khyber
Pakhtunkhwa, Peshawar.
{Respondent No: 1)
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'BEFORE THE HONORABLE - KHYBER PAKHATUNKHWA SERVICE TRIBUNAL R
PESHAWAR. ;
§
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}
Service Appeal No: - :/2018
R oo Lo District 2 ......Appellant.
VERSUS
Secretary E&SE 'Department, Khyber Pakhtunkhwa & others. .....Respondents
AFFIDAVIT

L, -~ -2- . Asstt: Director (Litigation-ll} E&SE Department do hereby

soiernnly affirm and declare that the contents of the instant Parawise Comments are true & )
Lorrect to the best of my knowledge & belief,

Deponent i
g ‘
. Asstt: Dlirector (Lit: |1) é
E&SE Ddpartment, Khyber i
Pakhturjkhwa, Peshawar. !
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