- \" ORDER : ' ’

13" July, 2022 L Mr. Akhtar Ilyas, Advocate, learned counsel for the appellant
present. Mr. Muhammad Adeel Butt, Addl: AG alongwith Mr.
Muhammad Tufail, Assistant office of the Directorate, Elementary

& Secondary Education (E&SE), Peshawar and Mr. Iftikhar Ul

Gham DEO(M) Buner in person present

T e S \\?\ \\\tﬁ\\ i N ¥ ks s-.’)\\ ;\ D R Lo el
2. Vide our detajled order of today placed in Service Appeal No.

;"\ SN N f‘\\“&s ERTRY
\ < 82/2018 fitled " “Ab}\gr Rashid-vs- 5fthe\G0vern1nent of Khyber

°\~& ~ \ f\ Pak_htunkhwa through Secretary Elementary & Secondary Education
3\\ RN J\ (E&SE), Department Peshawar and others” (copy placed in this file),

this éppeal is also disposed of on the same terms. Costs shall follow

the events. Consign.

3. Pronounced in open court in' Peshawar and given under our

hands and seal of the Tribunal this 1 3" day of July, 2022. d/

(KALIM ARSHAD KHAN)
CHAIRMAN

VAREEHA PAUL)
,MEMBER(E)




2511.2021

Proper DB is not avallable therefore ‘the case is

adjourned 102X/ /Q}%or the same?efore l@
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15.06.2022 Leamed counsel for the appellant present. Mr. Yakmin Khan, ADEO’

L
alongwith

M1 Kabirullah Khattak, Additional Advocate General for- the

respondents present.

Learned counsel for the appellant requested for adjournment on the ground

that he has not made preparation .for arguments. Adjourned. To come up for

2
.2

arguments on 13

2022 betore the D.B.

J7

. . - ———
(MIAN MUHAMMAD) (SALAH-UD-DIN)
MEMBER (EXECUTIVE) MEMBER (JUDICIAL)
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- 05.08.2021°

Learned counsel for the appellant present.
Mr. Kabirullah Khattak, Additional Advocate Geheral alongwith
‘Ubaid-Ur-Rehman ADO (Litigation) for respondents present. N
Former made a request for adjournment being not .in
~possession of the file today. This being an old case be fixed in last
week of September, 2021 for arguments. Adjourned. To come up for
arguments on 23.09.2021 before D.B.
(Atig Ur Rehman Wazir)
Member (E)
23.09.2021 ~ Counsel for the appellant-and Mr. Muhammad

Rasheed DDA for the respondents present.

Learned counsel for the appellant requested for
adjournment for preparation and assistance. Case to

come u r.grguments on 25.11.2021 before the D.B.

A

(Rozina Rehman) ' . Cl”%man :
Member(JudiciaTl)




- 14.01.2021 " Junior to counsel for appellant and Kabir Ullah Khattak
learned Additional Advocate General alongwith Ubaid ur Rehman
. _ ADEO for respon“dents present.

Due to COVID-19, the case is adjourned to 01.04.2021 for

the same as before.

s
.
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S, S ) . : AN

READER
!
.01.04.2021 =~ Due tc non availability of the concerned D.B, the case is
| adjourned to 20.05.2021 for the same.
%
]
05.03.2021 Due 0 pandemic of covid-19, the case is adjourned to

05.08.2021 for the same before D.B.



@ (_1 —2020 "~ Dueto COVIDlQ the case is adjourned to
b /1/_2020 for the same as before ' :

06.07.2020 Due to COVID19, the case is adjourned to 31. 08 2020 for SR
the same as before. : : S

31.08.2020 Due to summer vacation, the case is adjourned to

+05.11.2020 for the same as before.

05.11.2020 ‘ Junior to counsel for the appellant and Addl: AG
| A alongwith Mr. Obaid Ur Rehman, ADEO for respondents
present. , | |
The Bar is observing general strike, therefore, the’

matter is adjoutned to 14.01.2021 for hearing before the D.B. -

(Mian Muhamma
Member (E)



03.03.2020

ety L . . en i
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Counsel for the appellant and Mr. Kabirullah Khattak,
Additional AG alongwith Mr. Muhammad Irfan, Assistant for
the respondents present. Learned counsel for the appellant

nt. Adjour-ned. To come ‘Up for arguments

e np

(Mian Mohammad) (M. Amin Khan Kundi)
Member Member

"



13.12.2019 Learned counsel for the appellant present. Mr. \
: Kabirullah Khattak, learned Additional Advocate General
alongwith Mr. Obaid Ur Rehman, ADO and Mr. M. Irfan,
Assistant present. Learned counsel for the appellant
seeks adjournment. Adjourn. To come up for arguments
on 26.12.2019 before D.B.

¥ -

Member Member

- 22.12.2019 Clerk to counsel for the appellant present. Mr.
‘ Muhammad Jan, DDA alongwith Mr. Obaid Ur Rehman,
e ADEO for respondents present. Clerk to counsel for the
+ : appellant submitted an application for adjournment as
' learned counsel for the appellant has gone to Islamabad
- due to his personal engagements. Adjourn. To come up
for arguments on tomorrow i.e 27.12.2019 before D.B.

ﬁ&f &r /\

Member

27.12.2019 Counsel for the appellant present Mr. Muhammad
Jan, DDA for respondents present. Learned counsel for
the appellant seeks adjournment. Adjourn. To come up
for arguments on 09.01.2020 before D.B. ‘

*67“/‘

Member Member

v2.01,2020 Due to general strike of the Khyber Pakhtunkhwa Bar
SN
- Council, the case is adjourned. To come up for arguments

on 03.03.2020 before D.B.

o~

Member Member

Z(‘/‘
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130.04.2019 -+ Learned counsel for the éppellant and Mr. Muhammad -

.
"o
_"f‘

3

J-an learned Deputy' District Attorney present. Learned coﬁn‘sel A )
- for the appellant seeks adjdurnment. Adjourn. To come up for .
~arguments on ~15.(_)5.2019 before D.B. ‘ R
| A

| Member : - "Member

‘15.05.2019‘ | Counsel for the apbellant and Addl. AG for‘ the

respondents present.

- Due to demise of his father, learned Member of the
‘Bench (Mr. Hussain -Shah) is on leave. Adjourned to

' 24.07.2019 for arguments before the D.B.

: '.I‘J .
A I Chair L

. 24.07.2019 Learned counsel for the appellant present. Mr. Usman
(A}haniAlearned._Distr‘ict Attorney for the respondents present.
Learned counsel for the appellant seeks adjournment.
Adjourned. To come up for arguments on 09.10.2019 before
D.B.
| : /’]/
(Hussain Shah) ' ' - (M. Amin Khan Kundi)
- Member ' ' Member
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13.02.2019
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Clerk 1o counsel:“for‘the appellant present. “Shakeel
Superintendent representative. of . the respondent department

present. Wri.tten reply not submitted. Representative of the

rcspondcnt department ‘seeks ‘time . to furnish written

rc:ply/comments Granted. To come up for written

1-cply/comments on 13.02.2019 before S.B @ /{
Member

Learned counsel for the appellant and Mr. Kabir
Ullah Khattak learned Additional Advocate General
alongwith  Ubaid ur Rehman ADO present.
Representative of the respondent department submitted

written reply/comments. Adjourn. To come up for

rejoinder/arguments on 28.02.2019 before D.B @

Member

Clerk to counsel for the appellant and Addl. AG
alongwith Hayat Khan, AD for the respondents

* present.

Due to general strlke on the call of Bar

Assematlon mstant matter 1s adjoumed to 30:04. 2019

before the D B i _,_,;.

P BN
SRS SRS -
HERES BRI

. ¥:Member 70 Teio e Chailihan



10.08.2018

Neither appellant nor his counsel pre,Séﬁt.‘Mr. Kabirullah’ |
Khattak, Addl: AG for respondents present. Casé to come up .
for written reply/comments on 09 .10.2018 befo '

09.10.2018 Counsel for the appellant 'Mr. Akhtar Ilyas Adﬁ}oc'a'te. =

27.11.2018 -

18.12.2018

present. Mr. Kabirullah Khattak, Addl. AG for -the
respondents present and made a request for. adjourn-mcrit..

Granted. To come up for written reply/comments . on

27.11.2018 before S.B. *
C% alrman -

, - Learned counsel for the appellant and Mr. Kabir U.I-Iah
Khattak learned Additional Advocate General alongwith Mr. Hayat |
Khan Assistént Director present. Written reply not_*sUb'r'ni-tt:ed.'
Representative bf the respondents seeks time to file written
rep!y/comments. G'ranted. To come up for. 'w_ritte_n

reply/comments on 18.12,2018 before S.B.

~ Learned counsel for the appellant and Mr. 'Kabiru‘llah':~
khattak - leamned ~Additional Advocate -~ General ~alongwith
Muhammad Azam KPO present. Wriueh reply not received.
Representative of the respondent department se‘eké time to “F'urnish ,
written reply/comments. Granted by way of last chance. To come :, "
up for lw.ritten reply/comments on 24.01.2019 before S.B.
Member e



1 .
~. 07.02.2018 Counsel for the appellant present. He submitted preliminary

.:‘\/

arguments that similar appeal no. 363/2016 titled Shireen Zada-vs-
Education Department and appeal no. 489/2017 titled Sher Yazdan-vs-
Education Department have already been admrtted 60 regular hearing. This

has also been brought on the same grounds.

In view of the orders in the above mentioned service appeals this
appeal is also admitted to regular hearing on the basis of the submission of
e the above mentloned plea The appellant is dlrected to deposxt securlty and

process | fee wrthm 10 days Thereafter notlces be 1ssued to the respondents

..... Y
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' (AHMAD HASSAN)
W e L g e L e e e i el MEMBER

1 '6.04'..2-0']8- | (Iuk 01 thc counbcl for appellanl and /\ddl /\(J l'Qr th
lcsponclcms present. ?ccuntv and ploeese fee not deposucd /\ppdldnL is
ducctcd © deposn 50(,u111v and ploccss fee within seven(7) days; thelcaﬁer

" notices be issucd "o - the lprODdLﬂlS for ~wrilten. mply/(,omnmms on’

05.06:2018 bclm(, SRB..
M: mber

05.06.2018 Learned counsel for the- appellant present. Learned Additional
Advocate General present. Security and process fee not deposited. Learned
counsel for the appellant requested for further time to deposit security and
process fee. Requested accepted by way of last chance. Five days given to
deposit security and process fee. Thereafter notices be issued to the
respondents .for written reply/comments.. To come up for written
reply/comments onge@4g before S.B B
i d

Member

Annsllant Deposited
SecuiiX Process Fea
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FORMOF ORDERSHEET

Court of

Case No.,

89/2018

S.No.

Date of order
proceedings

~ Order or other proceedings with signéture of judge

2

4Nl

23/1/2018 -

6l21g |

. The appeal of Mr. Hamid-ur-Rehman presented today by
Mr. Akhtar llyas Advocate, may be entered in the Institution

Register and bdtﬂup‘ to Worthy Chairman for proper order

. please. ‘ SRy eE T

ST rERTGR

VR AN ol
Thls case is entrusted to S. Bench for prellmlnary heanng

| to be put up there on

1




BEFORE THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL, PESHAWAR

S.A.No. /O 2- /2018
Khaista Muhammad ............................................ Appellant
Versus
- Govt. of KPK through Secretary, (E&SE),
. Department, Peshawar and others........................... Respondents
~ INDEX
S.No. | Description of documents. Annexure | Pages. -
1. | Appeal ', M»i
2. |Copy of consolidated judgment A N
| dated 31.07.2015 i 5-0b
3. |Copy of promotion order B a
118.04.2016. . 0 7.0°
4. | Copy of W.P.No. 1951 and order C 2e-A
5. | Copy of order of august Supreme D
Court of Pakistan dated 20.09.2017 5%—110
6. | Copy of departmental appeal / E
.| representation ‘1 |
7. | Wakalatnama 4o
Dated: z l zg
25l g
Appellant
Through
AKkhtar Ilyas ,
Advocate High Court

6-B Haroon Mansion
Khyber Bazar, Peshawar
Cell: 0345-9147612
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR

| Iy
S.A. No. /2018

_1_(2& Dinry Nt:....fib;.m
Khaista Muhammad, SST(G) ted ‘ /L/g
GMS Kalakhela, District Buner .............cceeeeiinnns Appeﬁ‘ T

VERSUS

1.  Govt. of KPK through Secretary, Elementary & Secondary
Education (E&SE), Department, Peshawar.

2. Director, Elementary & Secondary Educatibn, (E&SE), Khyber
Pakhtunkhwa, G.T Road, Peshawar.

3. District Education Officer (M), District Buner at Daggar.

........ ...Respondents

APPEAL U/S 4 OF KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, . 1974 FOR
TREATING THE PROMOTION OF THE
APPELLANT FROM THE DATE HE HAS
QUALIFIED ON, AND THE VACANCIES HAD
BECOME AVAILABLE:

Sheweth; -

1) That numerous vacancies of SST in BPS-16 were available in the
respondent-department since long and no steps were taken for
appointments against those posts. However, in the year 2009 an
advertisement was published in the print media, inviting

Fﬁﬂedtn ~day applications for appointments against those vacancies, but a rider
~Q_ ., o, Wwasgiven therein that in-service employees would not be eligible
RegisTrar . . C
g 1’] ) and they were restrained from making applications.

2) That the appellant do belong to the category of in-service
employees, who were not permitted to apply against the stated
SST vacancies.

3) That those who were appointed on adhoc/ contract basis against
the abovesaid vacancies were later on regularized on the strength
of KPK Employees (Regularization of Services) Act, 2009 (Act
No.XVI of 2009)



-

4)

3)

6)

7)

8)

9)

That the regularization of the adhoc/ contract employees, referred
to in the preceding para, prompted the left out contendents, may
be the in-service employees who desired to take part in the
competition or those who did fall in the promotion zone, to file
writ petitions, which were ultimately decided vide a
consolidated judgment dated 26.01.2015 (Annex “A”)

That while handing down the judgment, ibid, the Hon’ble
Peshawar High Court was pleased to consider the promotion
quota under ‘paragraph 18 of the judgment, as also a direction
was made in that respect in the concluding para to the following
effect:-

“Official respondents are directed to workout the
backlog of the promotion quota as per above mentioned
example, within 30 days and consider the in-service
employees, till the backlog is washed out, till then there
would be complete ban on fresh recruitments”

That the appellant was considered for promotion, pursuant to the

findings given by the august High Court in the abovereferred

judgment, and he was appointed on promotion -on 18.04.2016

(Annex “B”), but with immediate effect, as against the law laid

down by the august Supreme Court, that the promotees of one
batch/ year shall rank Senior to the initial recruits of the same
batch/ year.

That till date seniority list of the SSTs in BPS-16 has not been
issued, as against the legal obligation of the respondents to issue
seniority list every year.

That though the appellant was having the required qualification
much earlier and the vacancies were also available, but he was
deprived of the benefit of promotion at that juncture, as against
the principle of law laid down by the apex Court in the case of
Azam Ali reported 1985 SCMR 386 and followed in
Muhammad Yousaf (1996 SCMR 1287). As such he was
deprived from the enjoyment of the high post not only in terms of
status but also in terms of financial benefits for years. It may not
be out of place to mention here that the appellant was at
promotion zone at the time of Regularization of Adhoc recruits
of 2009.

That appellant alongwith others filed W.P.No.1951-P/2016 for
issuance of seniority list and considering the appellant from the



s
\'.l‘.. :

10)

11)

12)

3

date when the Adhoc Employees were regularized instead of
immediate effect.

That the stated writ petition has been decided by worthy
Peshawar High Court vide order dated 01.12.2016. (Copy of
W.P.No.1951 and order is attached as Annex “C”)

That the respondents assailed the judgment of Peshawar High
Court referred to in Para-4 above before the august Supreme
Court of Pakistan. On 20.09.2017 (Annex “D”) the respondents
withdraw the petition and as such the judgment of hon’ble
Peshawar High Court attained finality.

That after the withdrawal of appeals, the appellant preferred
departmental appeal/ representation (Annex “E”) to respondent
No.2, through proper channel, which was not decided/ responded
within the statutory period, hence the instant service appeal,
inter-alia on the following;:-

GROUNDS:

A.

That the appellant was equipped with all the requisite
qualification for promotion to the posts of SST (BPS-16) long
ago and also the vacancies were available but for no valid
reason the promotion was withheld and the post was retained
vacant in the promotion quota, creating a backlog, which was
not attributable to the appellant , hence, as per following
examination by the august Supreme Court, the appellant are
entitled to the back benefits from the date the vacancies had
“occurred;

“promotions of such promotee (appellant in the
instant case) would be regular from date that the
vacancy reserved under the Rules for
deparitmental promotion occurred”

That the appellant has a right and entitlement to the back
benefits attached to the post from the day of the qualification of
the appellant and availability of the vacancies coincided.

That the appellant being the promotee of one and the same
batch, are required to be placed senior to the fresh appointees,
but the respondents have sat on the seniority list and uptill now
no seniority list whatsoever has been issued/ circulated.



D.  That the appellant has been discriminated, which goes against
the provision of Articles 25 and 27 of the Constitution, 1973.

E.  That the appellant has not been treated in accordance with law
as against the provisions of Article 4 of the Constitution.

I That appellant reserve his right to urge additional grounds with
leave of the Tribunal, after the stance of the respondents
becomes known to him.

Prayer:

In view of the foregoing, it is, therefore, prayed that on
acceptance of this appeal, this Hon’ble Tribunal may be pleased to

~issue an appropriate direction to the respondents for treating the

promotion of the appellant from the date he was qualified on, and the
vacancies had become available, and the impugned order may kindly
be modified by giving effect from the date when the fresh recruits are
regularized w.e.f. 2009 alongwith back benefits in accordance to the
judgment dated 26.01.2015 and also to circulate the seniority list of
SSTs (BPS-16), giving senior positions to the appellant being
promotee against the fresh recruits.

Any other remedy to which the appellant is found fit in law,
justice and equity may also be granted.

/’
Appellant

Through
Akhtar Ilyas
Advocate High Court

AFFIDAVIT

I, do hereby affirm and declare on Oath that the contents of the
accompanying Appeal are true and correct to the best of my
knowledge and belief and nothing has been concealed from this
hon’ble Court.

Deponent




/ question of law and fact is invclved in all these pg—;*(it)‘b(ds. |

JUDGMENT SHEET

e

./’_ - .‘\ X
P e :

C / 1 A T ; y
PESHAWAR HIGH COURT, PESHAWAR\ o

(JUDICIAL DEPARTMENT)

Writ Petition No.2905 of 2009. ?\*‘ <
. - j‘ili’m » ‘
ATTA ULLAH AND OTHERS............ PETJT/oNE@s\@ s
VERSUS. . \\Aw”‘é, R

THE CHIEF SECRETARY KPK ETC....RESPONDENfS.L -

JUDGMENT.

Date of hearing /\} (‘ O i {’ﬁ'/ T
Appe“a““‘”etmonerbm G/'n, Jaim f\mbr /\ Letin /wa_”c cT7<@

ROSpondent-b!f(’)\ 9611“(’CLU\Y f7<){ p'L/,A Aelv’/ c’zi(é ((

(')\)cké’bd‘f /-H-*\TJ\UJ tL’\](v\ AACJ

WAQAR AHMAD SETH,J:- r,,,,.oug_n-g_;‘ngsf singie

judgment we propose to dispose of .the instant ertf)?efitz’oni- -

N0.2905 OF 2009 as well as the connected Wit Petition

| Nos.2941, 2967,2968,3016. 3025-3053,3189,3251,3292 of

2009,496,556,664,1256,1562,1685,1696,2176,2230,2501,2696,

2728 of 2010 & 206, 3:335,4,35‘ & 877 of 2071 as common” |




2- The petitioners in all the writ petiﬁo‘r'v‘sl--'- 'ha.\"/-e'
approached this Couit under Article 199 of the "-C‘ébslt/‘ty[ioi'? of .
Islamic Republic of Pakistan, 973 with the folloi/yih'gﬂ"ré'/i:eﬁ"—'- L

“It is, therefore, prayed that on acceptanqé |
of the Amonded Writ Petition the abo.ve::' -'
noted Act No.XVI 2009 namely ‘The North. .
‘West PJ;’OVI'HCE.’ Employees’ (Regularizat(cim'-l ;
of Sérvices) Act, 2009 dated 24" Octobér,i
2009’ being illegal unlawful, with'o'utf
authority and- jurisdiction, based .éh
malafide intentions and beir}gi
unconstitutional as well as ultra vires -:to‘:
the basic rights as n;entio"néd in l‘vhé_ -
constitution  be  set-aside and the . e
respondeﬁts be directed to fill up the abé:ﬁv_e:.f P
noted posts after going through the Iegal
and lawful and the normal procedure‘:a:‘s'_,,'f
prescribed under the prevailing Iawls‘_'.':
instead of using the short cuts for obligt;-h:g'_'-‘ L
their own person. |
it is further prayed‘ that the "

notification  No.A-14/SET(M) da‘t‘:'é.ao’l_:-'-w" o
%1.12.2009 and Not(fication No.A-17/SE-7:%S) : ‘
Contract-Apptt.‘ZObQ; ldated 11.12.2009, -és

: well as - Notification-

/”% No.SO(G)ES/1/85/2609/SS(Contract) dated

ATTESTZD




e

31.05.20?0 issued as a result of abové‘j'-w"”‘
noted (mpugned A‘ct whereby all rhé private' o
respondents have been regularized may e
also be set-aside in the light of.the abové_
submissions, being illegal, ‘unla)‘/vful, ln_
éonstitutiona! and against the fundamentAE;}""'lv-'
rights of the petitioners.
Any other relief deemed fit and 1

" proper in the circu@stances and has nof':'--:.'

A b_eén particular asked-for in the noted Wr‘f:ff‘.:: o
Petition may also bé very graciousf}': :

granted to the petitioners”,

3- It is averred in the ,oeﬁfidn that the pe{ifidn_é‘rs a_‘ré'

sotvittyg i tho Echication Dopenrfmaont of KI°K WUI}(i!,d{j;})()i‘;i{()‘(]‘
as PST,CT,DM.PET,AT,IT, Qui and SET in -different -
Schools: that respondents No.9 o 1 359 were ap,bé"ihtec.f on’

adhoc/contract basis on different times and "'l'»if'erjc:)'n' their

service were regularised through the North -Wesr";-E/“o.érié'rfg'-' 
Province Emp/oycos (Rbg_,‘(u/;.‘u'z'za(ion of SO/VICCb)AL(, 2009,
that almost all the _pe!’f;f/on'f_ars have  got '.‘f:h'e requrec!

qUé/iﬁcalions and also got at their credit the /eng'-t:/'j ofsemce :

44 that as per notification o SO(S)6-2/97 dated. 03/06/1998 = -

- ATTTTTe




L
.
- o
~d

the qualification for appointment/promotion of the ‘SET . - -~

Teachers BPS-16 Wés prescribed that 75% SE,T‘sA-s‘hé//: be
selected through D»epan‘menra/ Selection Comm.ift;ég onthe
basis of batchwise/yearwisé open merit from ar;lef'rr}:,t ("he‘ N
candidales llc;ving the prescribed qualification and /-'e‘n'}-e‘y}'./z_'ir‘fjx.'

25% by initial recruitment t'hroz:/gh Public . Service

Commission whereas through the same notiﬁ@;’iatiéhf'-'t}%éﬁf’ .:"

qualification for the appofntment/promotioh of rhé A"VS.,t,/.bjec_t

Specialist Teachers BPS-17 was prescribed tha(lﬁbl%‘: ;shé"[/-_": :

be selected by promotion on the basis of seh;fority' .cjt‘-_/m,.'“

fitness amongst the SETs possessing the fj&élfﬁclétfoh' ""

prescribed for initial recruitment having five years "Se(v{cé' and
remaining 50 by initial recruitment through the Public Service.

Commission _and the above procedure was adopled by ihe-

Education Department till 22/09/2002 and the ap,o’oim"‘mevn_(S“ o

on the above noted posts were made in the light bf:z‘h-éﬂéb.ove .

notification. It was further ~averred that the‘f"'Qrc/‘f'na;_v"g;e";

No. XXVIl of 2002 notified on 09/08/2002 was ,b'r@r._'rzwgéteq o
under the shadow of which some 16871 posts off‘-'d{ffiére/zg}

cadres were advertised by the Public Service Commission *




That before the promulgation of Act No. XV of 2009, itwas <

practice of the Education Department that ~_i_~'h:jsvteéd ‘_'.Of_."-‘

promoling the eligibie and competent persons rar-ﬁo'hg's'f f/%é S

teachers community, they have been adverfi_éihg,'rh‘e_;ab,o'v_e‘ =

noted posts of SET (BPS-16) and Subject Specialist (8PS-

17) on the basis of open merit/adhoc/contract wherein it was

clearly mentioned that the said posts will be ;tﬁéﬁmporé(y and :

will continue only for a tenure of six monfﬁ_é_"b.,jf‘ff//]_fhé"‘.

n

—a'ppointment by the Public Serviced Comnnss:onor

Departmental Selection Committee Thal after __;Am;s;‘i»‘irrg‘.th_(-;»:'_

KPK Act No.XVI of 2009 by the Provincial Assembly the

fresh appointees of six months and one year.on.the' aa{hob’ P

‘and contract basis including respondents no.9 to 7357W/£h a

clear affidavit for not adopting any legal course to make. their

services regularized, haye been made permanent . and

regular employees whergas the employees. and. rf:e'ééhing" o

Staff of the Education Department having at their credit-a

service of minimum 15 tu maximum 30 years have. _b{;en a

ignored. That as per conyract Policy issued 0”25/70/2002

the Education Department was not aufhoris‘é'cij/e'fﬁ-ﬁtiléd-; [O |




‘Adm/nistraz‘ion Department and the anancé_- Deparfmgh{.

B

B )°/ Ce

make appointments in BPS-16 and above on the c'o‘nz;racf-

basis as the only appointing authority under the ‘r‘u'lés Wés

Public Service Commz’ss/o_n. That after the pub!)’c,éz‘ibh rha‘dé' ; S

by the Public Service Commission thousands of téachérs‘ |

eligible for the above said posts have a/read}} é-p,ol_/'-e‘d.zbut“

they are still waiting for their calls and that through the 4bove: :

Act thousands of the adhoc teachers have been reg'u/ariz-'ed _:

which has been adversely effected the ‘right-‘s: Aof:-_the

petitioners, thus having no efficacious and adéq'(;réte_remedy'

available to the petitioners, the have knocked the door of this' o

Court through the aforesaid constitutional petiti_oné."' RO

4- The - concerned official respondents have fq.r'n/sl‘/.ed%

parawise comments whergin they raised certain légal cand

factual objections including the question of mé(nfaidébi/{tg 'ofl.v -

the writ petitions. It was further stated that RU/é 3(2) of.the o

NW.F.P. Civii Servants (Appointment, Promotion . &

Transier)Rules 1989, authorised a department to /ay"dé;wh

medhod of. appointment, yualification and other cond/tigms

applicable to post in consujtation with Esz‘ab/isb'_r'nen{t‘f&'




That to improve/uplist mé Sstandard of educéltioh,_ b the
Govemmenf replaced/amended the o}d procedure /e1oo% o
Incluaing SETs through Public Service Commissioﬁ:"KPk- for |
recruitment of SETs B-16 vide Notification NoSO(PFM 3
&SSJQGmhﬁU/mM@”j&@ﬂQOT1mWevaSO%SSSI;fééﬁif' ‘
s/'raflq}l‘)'e selecled by promotion on the basis of sen/;o;i;‘:)/' cum , A
fithess i+ e following manner:-

(i) Forty percent from CT (Gen),

CT(Agr), CT(Indust: Art) Mth at least 5

years service as such and having the

qualification mentioned in coﬁlumn 3.

(i) Four percent from amongst the DM

W/_'z‘h'az‘ least 5 years serv/ce as such and

having qualificalion in column 3.

(i) Four percent from amongst the PET

with at least 5 years service as such and

having qualification mentioned in column 3.

(iv)  One percent amongst Instructional

-Meaterial Specialists with at least 5 years

ATT~~r




5

service and having qualification mentioned -~ =

incolumn 3.”

It is further stated in the comments. that duetothe
degradation/fail  of quality education  the Govemment o
abandoned  the  previous  recruitment ’pélicy: of |
isromotior, appointment/recruitment and in order to /mprove

the s{andard of teaching. cadre in Elementary &Socondary o
Education Department of KPK, vide . Notiﬁc?ff“o;n:":_c:'févt:ed":» ST
19/04/2004 wherein at sén’a/ No. 1.5 in columnSthc
appointment of SS prescribed as by the initia/\‘r»é,cru}jfrzﬁérit:" .
and that the A(North West  Frontier F’rovinci;a/‘)" ,Khy?iale'rb :
Pakhtunkhwa Employees(Regularization of Se/wccs)Acr o ‘ 
2009 (ACT No.XVI of 2009 dated 24" October, 2009 /s lega!
lawful and ‘fn accordance with the Constirutioni:lzigk’lf#'é'-lééiéllf;};.i'::‘

which was issued by the competent authority and.jujriscsﬁc_‘t'ion_,” :

therefore, all the writ petitions are liable to be 'dismiés'éc‘l.? o

5- We have heard the learned counsel for the.pérﬁés_ and R

have gone through the tecord as well as the lqw.onl.- th'ej..‘ |

subject.

X A M |
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6- The grievance of the petitioners is two fo/d;n:espect
of Khyber Pakhtunkhwa, | Employees (Regufa/;f{za.ffoﬁ :: of '
Services) Ac[,‘ 2009 fisstly. they are alleging that reg_u!a/; pos} - .:. .
in dz’fferent'cédres were advertised through Pub!ic._._S}é'rvflqe- R
Commission m which petitioners were competing wn‘hh:gh :
profile carrier but due to promulgation of "Act rbfdt!myrould l‘

not -made through it as no further procee»c;;f}j'g%'s."j;ve;é" .
conducted against the advertised post and secondlyrhey

are agitating the legilimale  expeclancy regarding their.”

promotion, which has bheen blocked due o the “m' Dblock

indc-/‘ction / regularization in a huge numl;er, coun‘esyAcho .
- XViof 2009.
7-  As for as, the first contention of advertisement cmd int
block regularization of employees s concemé‘d‘ : m U--Il!:é; |
respect it is an édm/(fed fact that the GOVE;‘/’I)IT'I_G‘J;N.‘../:7§.S_ the A
nght and prerogative to withdraw some pos{z‘égli:"élfeédy~_.',;_' 
acj;\(?rtised, at any stage from Public Service Commuss:on SO
and secondly no one knows that who could be se/ec(edm

open merit case, however, the right of compelition \IHS

reserved. In  the instant case KPK, ‘emp(Qyéé's e
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(R.yularizalion of Services) Act, 2009 was prémuigatert,. L

which in-fact was not the first in the line rather N.W.E.P.(now

Khyber Pakhtunkhwa) Civil Servants (Regu/ab"éatiioh"‘-o‘f_'_-

Services) Act, 1988, NWFP (now Khyber Pakﬁz‘uhkhwa}"'

(Reg.iation of Services) Act, 1989 & NWEP (nQW'K/jy‘ber: |

~ Pakhtunkhwa) Adhoc Civil Servants (Regu/ariééa‘idh .IOf' =
Services) Act. 1987 were also promulgated and were never

challenged by anyone.

8- In order to comment upon the Act, ibid, it /'éjhf;jbh‘éhf"- S

to go through the relevant provision which reads as 'undérfé :

S2 Definitions. (1)---

a)---- _ f.
aa) ‘“contract appointment’” . o
means appointment of a duly = .

qualified person made otherwise . _

than in accordance with the. -

pr‘escribed method of recruitment.

b)  “employee”  means an

adhoc or a contract employee -
L -appointed by Government .onﬂV

adhoc or contract basis or second

shirt/night shift but does not.-

)y include the employees for project ..-* L

A7 post vi appointed on work charge L

P
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basis or who are paid out of:
contingencies;

“mmmmne whereas,
S. 3 reads:-

Reqularization of services of-

certain employees,---- AII{“
employees . ' including ,
recommendee of the High Court_"
appointed on contract or adhoc :'
basis and holding that post on 315 =
'Decembcr, 2008 or til the.
comniencement of this Act shall )
be deemed to have been validly ..
appointed on regular basis having -
the same  qualification and

experience for a regular post;

9- The plain reading of above sections of !/7eAct/brc/
would show that the Provincial Government, hasregu/anzod . :
the "duly qualified persons’, who were appointed on contfrapf.
basis under the Contract Policy, and the said Con{(acr: 'Pd/'/"c'y: -
was never ever cha//enged by any one and thelséme; L
remained in practice till the commencement of the .éa;ﬁd Act |
Fetitioners in their writ petitions have not quoted aﬁ'y -si‘/;{g./'e' .
incica/}éf"zt / precedent showing'z‘hat the regularized erﬁp/oyél'és "

under the said Act were not qualified for the post: agains? L

ATTESTED




wh.. they are regularized, nor had placed onrecordany :
documents showing that at the t/me of their apé;)/f;gn%er;t on-:l.;_ 4- |
contract they had made any ob/ect/on Even ot/;énm;se thé
superior ‘,ou‘n‘s have time and again /'einsfatecf‘b.:‘é/ﬁ‘lpj_'/'o)‘/e;e;-s |
whos. appointments were declarecd /'rregu[‘a‘f;‘ byme
'Gove/'nmc_mt Authorites,  because ‘au(hor/t/es :“bemg-'.r'-
res-ponsm/e for makmg irregular appomtments on. lpu‘re/’y:'[f' S
temporary and contract DaS/s,~ could not subsequ.é}n“/y' z‘umed
round and terminate services becau-se of n'_o: ‘A/acl'?:k"-;gff
qualification but on manner of selection and the benef/rofz‘he
lapses committed on part of authorities could noz‘beg/ven t‘.o'.  ; -, 1
the employees. In the instant case, as well, at U'O[””oof
appointment ‘no one objected to, rafher the auz‘honnes !
committed lapses, while appointing the private-re.;s;é‘r:?l&éf‘n‘ﬂs i
and others, hence at this beiéz‘ed stage in view of numberof o
| judgmqnts, Act, Né. - XVI of 2009 was promu/gatec I
l/nferes[}ng/yléhis Act is ncL‘ applicable to the educaz‘/o,,
‘c/e,olg/"(_menf only, rather all t;{-,)é fee_mp/oyees of the Prov/nc/a/ :: ..'. S
Government, recruited on cqntragt basis till 31 Dxegcﬂe/inbég} i

A

2008 or (il {/79 commencement of this Act havp bnm

;>,

ED‘ '

‘ % MH\ . *.
ll/ int Al CFCI)UFL :,
. m/e‘ﬂ m% |

o Ged/




 non previously existed. Acporc'ling to the definiticn "d‘ffCoréUs{f B

regularized and those eniployees of to other. dopamncn{s -

who have been regularized are not party .fo this wr/tpetu‘/on :

G- All the employees have been (egularr_’zézdlffhaé;r: the :

Act, ibid"are duly qualified, eligible and compe(entfor{he B
post against which they were appointed on coni/dcf bas/s

and this practica remainad in eperation for yoars.” Majarity of -

those employees getting the benefit of Act, rbldmay have

become overage, by now - for the purpose of._fe'é'fU'itme_r:ﬂ)t .

agaihst the fresh post.

11-  The law has defined such type of -/'éngs/‘é,tj/oﬁ 'a‘sl-‘

“beneficial and remedial”. A beneficial legislation is a

statue which purports to confer a benefit on in'df’\'/‘i'cj’u_a'/'s“b‘r-ahA.-‘ ‘

class -of persons. The nature of such benéf/‘,t._‘."is_‘__-_rloj.béf

exended relief to said persons of onerous obligations. under o
contracts. A law enacted for the purpose ofcorrecunga :

defect in a prior law, or in order to provide a remedy where .

existence law, redress an exis{ence grievance, Z_Or,'int‘rocluq:.ed -

fegularization conductive to the public goods. Th'é_c'ha//éng‘ed R

1
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Act, 2009, seems to be a curative statue as for yéé'r;thé,
then Provincial Governménts, 'appointed emplbyee;s ?0;7
contract basis but admittedly all those contract app_c.);r]t(.ﬁem‘ﬂs:,:;{ |
were made after proper advertisement ancﬁf on t)ief -'
recommendations of Departmental Selection Commff_t_eé's‘.'-‘ N
12- In orqer to appreci,éte tHe argument§ regardmg :
Leneficial legislation it is important to uﬁderstané the scope
and meanfng of beneficial, remedial and curative;_)egzigléf)’on.“'
Previo'us'/y these words have been explained by NS Siﬁdﬁé :

‘1 interpretation of statute, tenth edition in the folléW/ng‘

manners:-

“A statue which purports to confera
benefit on individuals or a class of
persons, by vreliving them 5? ‘
onerous obligations under contracts - .
entered into by them or which tend . o
to protect persons agaihst |

- oppressive act from individuals With' A
whom they stand in certaAf:n'x'j
relations, is called a benefic‘.j(;,a.;’.-j
legislations....[n interpreting such:-é‘ |
statue, the principle ostablishod is -
that there is E?o room for tak/'ng"r,é.k -
narrow view but that the court 'is't‘-""
entitled to be é}em;rous towards the

persons on w‘;hom the benefit has

ATTESTED




been conferred. It is the duty of the

court to - interpret a provisf&h,: |
especially a beneficial provisio‘r},,,’
Liberally so as to give it a wid{er‘:

meaning rather than a restrictive _
meaning which would negate th'\é‘,:"

very object of the rule. It is a well o
settled canon of construction that in - SR
constructing the  provision ' .o‘f,“
beneficent enact}nents, the court-__"

should adopt that construction S
“which advances, fulﬁ_ls, and furth;a‘r-;

the object of the Act, rather than the P

one which would defeat the sarsn‘é.."f‘; | |

and render  the protectio'hi o
illusory..... Beneficial provisions ca‘.?lA o

for liberal and broad-inrerpretatié)h"~~"_ .

so that the real purpose, underlying e

éuch enactments, is achieved and

full effect is given to the principles =~

underlying such legislation.”

Remedial or curative sté;ues on the other hand'hav.ef

becti explained as:-

”A -remedia,' statyte is one which
remedies defect in gf'he pre existing law,
statutdry or otherwi;so.. Their purpose is -
to keep pace with the views of society";‘.'_‘:v-
‘They serve to keep our system o‘f.'.

/ jurisprudence up to date and in-.:

ATTESTED



harmony with new ideas or concept:'or.iszi"__

of what constitute just and proper - :
human  conduct.  Their Iegltlmate':”
purpose is to ddvance human rights and :
relat/onshlps. Unless they do this, they SRR

are not entitled to be known as remedza/{ P S
legislation nor to be liberally construed - I
Manifestly a construction that promotes . ~'; - -‘
improvements in the administration of': :

Justice and the eradication of defect in.

the system of jurisprudence should be.~

favourcd over one that perpetuates &

wrong”.

Justice Antonin Scalia_of the U.S. Supreme"'

Court in _his book on /nterpretat:on of Statute _

States thaf N
“Remedial statutes  are ‘{;_ -.:: e

those which are made to supplyﬂ_‘*-"f:: _
such defects, and abridge suc(:?. .
superfluities, in the common iaw -
as arise from either the genera/:"_“" -
imperfection of all human law,... o
from change of time and.
circumstances, from the mistakes . 3
and unadvised determinations o.f"
unlearned (or even learned) .
Jjudges, or from any other cause o

whatsocver.” -
13- The legal propositior: thgt emerges is that g‘enera[/y“v
beﬁéﬁcia/ legislation is to be given liberal inrerpﬁ.etétio'n‘,.:thev o

beneficial legisiation must carry curative or remedial content-.




e

B

Such legislation must therefore, either clarify an amb’igu'i(j/zér'"

an omission in the existence and must fhe/:'éfoﬁej"'r‘lié'_"-"-" k
explanatory or clarificatory in nature. Since the héfftfjj‘hers -

“does not have the vested ughls o be dppomtcd to ur:y;

panlicular post, even advertised one and private fefspo_’f-}dents‘ '

who have being regularized are having the: requisite. .

qualification for the post against which the were—_"app_oihtéd;

vide challenged Act, 2009, which is not effecting.it‘h.e vested |
right of anyone, hence, the same is deeme“dv '-tfz:.) -,be:";a'. A
b(:(iufr_bitd:‘,l reme: ol and curative Iégis!aff_oln}::_'c:)if‘.:.th.é ‘
Parliament. |

14-  This court in its earlier judgment dated 26:"’.:'Nolvemb,er'7 |

2009 in WP No. 2905 of 2009, wherein the same Khyber

F’akhtunkhwa (Regularization of Servers ) Act,‘-'. 2.00:9', "viré's”
were chalienged has he!d that this court has goz‘ no’

jurisdiction to entertain the. wm‘ petition in view of Amcle 21 2 -

of the Constitution of Islamic Republic of Pakisr_a»h,‘_1{9-_73_,'-33-7

an Act, Rule or Notification effecting the terms and c‘Ondf.z‘fo"nﬁS" B
of service, would not be an exception (o that,A if seen in the .
light of the spirit of the ratio rendered in the. caée "o'_f'

ATTEST=s




L.A.Sherwani & others Versus Government of -

reported in 1991 SCMR 1041. Even otherwise. undef;‘RLﬂﬂe 3
(2) o the Kayber F"ak/m‘/nkhwa (Civil 'Se'h(‘a-n[:S) -
(appointment), promotion and transfer) Rules 1989: -é&'tlvo‘r’i:z.e'.-

a department to lay down method . of appé[ﬁtmentl

-qualification and other conditions applicable to theposf/n "

consultation with Establishment & Administrative Department -

and the Finance Department. In the instant case “fh.e‘_ duly . . -~

elected Provincial Assembly has passed the Bill/Act, Wh:ich: SR

was presented through proper channel e !—.?W‘j 'én:,d_"
Establishment Department, which cannot be quash‘edZOr '

declared illegal at this stage.

@ Now coming to the second aspect of the case, --Uiat ‘

pelitioners legitimate expectancy in the shape of p'rqu'oa‘i'o'n L
has vuiered due to the promuigation of Act, /'bi'c'/,f; in .'_th}"s:'v-
respect, it is a long standing principle that ,oron7otion'"ié~ﬁo’;{ a P

vested right but it is also an established principle (/jé(‘.wf‘jén:}' B

ever any law, rules or instructions regarding promotion. are-
vioiated then it become vested right. No doubt petitioners in" -

the first instance cannot claim promotion as a vested right, -
crTEsTED
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hut those wilo fall within the promotion zone do havis the -

right to be considered forpromotion,'

16-  Since the Act, XVI of 2009 has been ~('/OCI;‘('_7[-'(J,.C/'(-} SN

beneficial -and remedial Act for the purpose of all r!7o.éé

employees who were appointed on contract and may have |

become overage and the promuigation .of"'fh'e;"Ac't,"-"was: Lo

necessary to given them the protection t/verefcﬁ)ré," the other.

side of the picture could not be brushed a sidé' simp!y._-it [s. '

the vested right of in service employees to be considered jfo‘r, o

promotion at their own turn. Where a valid andproper (_&/eé 5
for promotfon have been framed which are not g/ven ‘eff'e‘(.:t-,.:- |
such omission on the part on Government agencyamounrs T
to failure to perform a duty by law and in such -ca's'es,-' H/?gljl

Court always has the Jjurisdiction to interfere. In service -

employees / civil servants could not claim prom,o(ion."to.'a

higher position as a matter of legal right, at thé s:‘a-me-_t}'m'e,-it'— |

had to be. kept in mind that all pubiic ,oowe_fs‘“r_vi'/eré}'_fh‘:a‘}:?'é_.:"_.'

nature of a sacred trust anc its functionary are required fo. RE

exercise same in a fair, reasonable and transparent r_n'a'r‘mervl' '

strictly in accordance with law. Any transgress}ﬂon"f:fbm-Suc‘h'




@ Indeod the petitioners can not claim -t'ljé'ir‘jfh/"r/'é! ,

A

principles was liable to be restrained by the super/or coun‘s in R

their jurisdiction under Article 199 of the Consmunon Oneﬁ,
could not overiook that even in the absence o}-":stﬁ'cz‘ lég;él‘

right there was a/wéys legitimate expectancy on the-p_érf ofa

senior, competent and honest Carrier civil servant -to - be

promoted to a higher position or to pe considersd for

promotion and which could only be denied for g_odd; -pr_Op'er:A e

and valid reasons.

appointments on & higher post but they have evéry rigiit to
be considered for promotion in accordance,.", Wli[h""fhé-: "

promotion rules, in field. It is the object of the esfﬁbliﬁ;hieﬁ

of the courts and the continue existence of courts of IaW;. is _fo;-_? B

dispense and foster jusa‘fce‘and to rght the W/onq ono«,
Purpose can never he complotoly ’I(‘/}:(‘V(‘(f unlcss he m--
justice cdono was undone and unless the courts slcpped -/n
and refused (o perpeluale what wa:s patently unju.‘st', .Q77:fé/'f".‘

and unlawful. Moreover, it is the duly of public au:z"hori‘tie,s-_és‘

éppointment fs a trust in the hands of public autho[[t_f'éé:and it o

is their legal and moral duty to discharge their fun'cti'op,s as
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lrustee with complele lransparoency as poer r<r:(uli/"(':n:rc:}"a('of
law, so that no person who is eligible and entitle to hold such -

post is oxcludoed from he purposa of solaction and. is not

n

depived of iiis any ..yht.

@{N / ‘@ensidering the above-settled. principles-we-are of the "~

Jigm opinon that Act, XVI of 2009 is although benefiéial énd |
remoedial legislation but its enactment has effected the “in -

service employees who were in the promotion zoné;‘

therefore, we are convinced that to the extent of ih:secvfcé-, SRR
em,oloye_eé / petitioneré, who fall within the promét;’oh'gzonezw'--f o

have suffered, and in order to rectify the inaclverté.n'firhj;isrék"e T

of the respondents/Depa/'t/'nent, it is recommende_d‘_thg.ﬁfhe_ .

promotion rules in field be implemented éhd-'_'_‘tho'sé:_’-' B

émpioyees‘in a particular cadre {0 which cen‘a}ffjf qu_ra:-'for.'

promotion is reserved for in service employees, the same be

filled in on promotion basis. In order to remove the _a'mbigg/tyf

—_—

and confusion in this respect an example is quoted, “Ifin any

e

cadre as per existence rules, appoiniment is to.be ‘made on .=

e

50/50 % basis ie 50 % initial recruitment and .50 % - -

prodiotion quota  then all the employees have -been




. )»-:‘(ﬁ’&“?f&{' 1

Cadre and BqualmumIErtesrer _:a/ﬁ‘:ﬁ‘b‘“SZJ?%%"Féifmﬁéﬁdz 2l
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"S- In view of the above, this wiit petition is disposed of in
the following terms:-

(i) “The Act, XVI of 2009, con::m()nl;/
known as (Regularization Of Services)
Act, 2009 is held as boncficin_l.nndj..'
remedial legisiation, to which Ho’

interference is advisable hence, upheld.

ii Offigiglrespondents are directed V-
e ST e e 25 R ;

. tOTEWOTK Ut Back"fog._.u’o’ﬁa.@the '
| R promot:orﬁmqujom%,&asampc: i above’

T CTIt O S U e XaripIe Wi thmw3@=~da ys <& nd

) BN o WR ¢ B N e S »
. SFside STt Coni bcrwcememployccs, ;t:ll

v 'h--—' - |
Lo L R TP BaCRIgy™is . “washed- out, till then - T

: R :‘-" N PGNP T X ey ae . o o :’,‘ .
, R, theremmould. Be (.omplcto ban.on Hééh . é e
. CTe L o o ' i - #/ﬁ /' o '/? Ly O
R . CCRIMIEIETI” . i e /,,; LeE

de HECIRCS / C
. Order accordingly.
/ / /""n"‘[/t/ ’/ //// / /
Announced. /""‘/l )
26" January 2015
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L T Lo S SSTs (M) Bunner
O e ‘ D‘:recfm ate of Elementary andSecondeEducuhon
RN ‘é Idzyber a}’chmn chwa arwasz
o ' 7 PIINo'bbx -9210389," 9210938
| 9210437,9210957, 9210468 -

Fax 091-9210936, 0800-33857
E—mail m/‘q I\Ig851@yahoo com”

J‘ Tof:u‘z anon . |
. : Consequent upon the recommiendations.. of the Departmental Promotion
- Commutee and in: pu:suancc of the Government of Khyber Pakhtunkhwa Elementary and -
Sccoudm ;' Education’ Nonﬁcataon NoSO(PE’/4-5/SSRC/Meenng/2013/Teachmg Cadre dated
24 July,2014; . the followmg SCTs/CTs,: SDMs/DMs, SATs/ATs, SITs/TTs, Senior
= QCIT‘IS/QQI'IS, PS. bt TS/SPSTS/PSTS are hereby promoted to-the post of SST (Bio-Chemn),SST ;
.Plu/-Maths), 'S8T (General-) noted “against each. BPS-16 (Rs. 12910-1035-43960) plus usual .
ztiowances . ds-admissible under the ‘rules on regular basis under’ the existing policy of the -
Provincial . Govemment, on’ the ‘terms’ arid condition- given below wlth lmmedzate effect and
Lo farther they will § be posted: by the District Education Officér concerned . ‘
R }’J\OMOYION QF PSHT/SPST/PST TO THE POST OI‘SST(BIO ChemZBPS-z(

i

| TotalNo: of vacant Post of SST (Bzo/Chem) A 02
-1 25% share tmitial ecrmtment - . L o
‘ /5"" shéare for Promotion. . N a _.02
-%§ Share.of promotion ofPSHT/SPST/PST : S , - 01
. Posts available for promotion - ) . oz
b Pr omo*ed through thls or der R N o - 01
Ve ter Dae T ’ ‘Prcsént cof - | -
L ;f.f:;‘ mes Place - REEY | Remarks |
- I o ] CPS Suia Services ‘placed at the disposal of
SR I ,LJo ) As/afanIt : 'Ba:::l; B _14-08-1984 DEQ (M) Bunner for firther posting
- i ! o against SST (Bio-Chem) post..

s PR :-/[OTIO]\J' OI‘SAT[AF 10 SSI‘ (Bio/Chem) BPS-16 ON REGUI,AR BASIS

Joie! No; ofvaccthostofSST(Bto/Chem) D . . 02
’«'5"’ shareinitial r ecrultment L ) 3 ’ 0
7% share for Promotion. . 2
.14 % Share.of promotion of SAT/AT . o L : 01
" Posts available for promotion - .- - . R ' _ I 01
: L”r omoted throuqh thzs oi de1 T ~ . or
e T SNo. S.L Namc ofO_[j'ual& Date.of‘ " |.Dateof : Rémm'ks - - ' i
0 i No - P:cscntl’laceof Bl’rth © | [Appotlt:as : . ’
1 Pmeg C . L ‘| Regular AT .
e ! , d I P f)}rgzce(sﬂglacﬁd at the dzspfomg of |
e R Mu amma ICE . s P unner for -further
SN '89 . .Inanuliah SR ‘3.0_03'1_98‘? | 1E-oze2on posting against. SSTf(Blo-Chen(i)
L : _ post.
S‘ST(General) R .- -
2 PROMOTION QF SCT/CT TO THE POST QF SST (General) BPS-16 .
R ..x-""‘ ofSuA General (M) POsts vacaanosts . i - 19 .
oo 525098 shoreinittal reciuitment R _ : : 05
colaa%. °hm~e[cr~romohon e . B R 7
e 8Share of riomotion ofSCF/CT N - 1~ 08 T
| Post woailad o for promotion - 0 . L L 08 -
Aiored through this order . . c . 08

CE NP C o~ Present Place Date oft
N 2 . .
. L" AL HHE o_‘ Ojﬁ,c}al -l of Pousting - - Buorth

ATTE::oTED

: Rcmm'ks

P : Services placed at the disposal of
i¢ Muharenad Javid | -GHS Nogram 02-02-196¢ DEO (M) DBunner  for Jurthér
. - . ) posting against $ST(G<.nc: al) post

ok ,.F:;a?ir.ﬁ:'ulfcilj‘- . GHS Dherat - oh—o;-:gﬁG:a . 5\]\\ ---------- do ----- e mmn




2

=

PROMOTION OF: PSHT/SPST/PST T0 THE POST OF
| Total No. Of SST General (M) Posts vacai:t Posts

) S SSTs (M)Bu’nner. 2 L L
* 3 .24 | Liagat'ali ~L ‘GHSS, Gadezi. 15-02-1965 —~do- . \//
‘ N - N . . . . - )
4 .:5 -_S’_Iélj":"aztd:.;n o lggﬁ‘g@ar’ 02109-1966 do--- -
5 207 . Faizullah Khan - . fdhaiama{ . ?1-11-1967 do
bs 27 Bakhc"rarrnxha}ﬂ foscfrlc;-qf '08-08-1964. do -
fy ‘29 Rashid Igbal .’ XS Dagai - 10-04-1967 - do--
¥ N — T
: ) | | Khiasta " . Jangai * | 01-01-196 do
\/@y 3 ‘Muhammad ..GI{SSTIGTIIQGI‘_ - 7 7 - -

SST.(Genéral) BPS:16. -

19

1.25% shareinitial recruitiment

05
.| 25% sharefor Promotior. . - -~ -~ - . CL Y
1209 Share of promotion of PSHT/SPST/PST. - ! . - 03
Posts-available for promotion - . . ) 03

{ Promoted through this order . 03 -

l_.'5'_,\“5‘ TR TS }"i-'c‘sen'tﬂPlc'zce_ - -Date ofA . 1 .
o :-1{}'0""'1-?""":".‘,’{ Official-, of Posting’ - .| Birth Remarks, - SRR
T N et e ©' = | Services placed at the disposal of
IFER IR ‘Subhan-ud-Din - :{'GPS, No.g, Sura. | 01-08-1965 | DEO (M) Bunner for Surther
. R TR IUAa : . | posting against SST (General) post.
2 155 Abdw:'Rdhr"ﬁl;. GPS,B.ampuI{ha- 09-02-1965. do -
Y 3 160 - 'Sc.nfkcl:lMasal o .G.PS, Pershali - 01-06-1961 do--

2.LIOMOTION OF SDM/DM TO THE POST OF SS7T (General) BPS-16
: L . TotalNo. of SST; Genera ' :

L(M) 7o

e

=

Bandai -

Sfurther
against SST(General ) post.

. stsvacant Posts 19
o 25% shaie initialiecruitment. - - ) ' 05
: 75% share for Promotion. .~ - 14
. @'9% S]ic_zr'e',. of promoticn of SDM/DM - o1
¢ 1 Posts cipaila_blefo'rpfqmotion . L 01 .
‘ Pmmotgd through this order .. o1 ]
. ’ SL Y\ - Presént -
"S.No " |. ot Nameof . -7 : Date of : ’ " ‘
SNo . AV N - -l.Place. . Remarks . .
. BE X O,.@"f‘m{:‘l-«. _. ] of Posting . B"" th : . .. : ’ R .
R L RO - | Services placed at the - disposdl of { .
[1 15 Sheraz Kiian “GHS Shal 08-03-1971 .| DEO (M) Bunner for : -

posting

4 PRONMO

TION OF SAT

AT TO THE POST OF

; _—
- C Vi ‘ LOF SST (General) BPS-16: -
A Total No: ofSST- General (M) Posts vacant Posts r 19 .. -
|29% share inttial recruitnient 05
| 75%shmrefor'Pronlot*ion‘.' 14
}.;_' 2o Share ofpromotion*of'SA?}"AT . ey IR
! Losts available for promuorioic = . o 01 kel '
( . . N | oyl
{Proznotcd through this order o1 LaT".D
. 5 aver SSL .Namct.)f, '. . Present Place D teof N -
,_S—\n Ao . Official - of Posting. . Bg't(;l_()f ]Rcm.m'ks . : S
!'1 1 Obaidur cHs S Services placed at the disposa] of DEO-(M)
N ? .} Rehman | Rhararai 01-02-1975 (J’Béxgiler 1);01' ‘ﬁ:rther posting against SST
. e : . L . ; ral) post. - . i
q. P?ORTOTIQN QF STT/TT TO THE POST OFSST(GGnGrQQ_.B_IiS-.J o.
120alNo. of-SST General (M) Posts vacant Posts .
L 25% share initial recruiiment . . o ‘
Py

% 9% Share ofprom
4 ’_2_0_3_1‘_.5 available jor prometion
© Llrowtoted

——

s

3% share for Promotion.

oticn g STT/

0o

10t fhare e 2
tirough'this ord. -

01
Oz



vy T ' L SSTs (M) Bunner 3 :
PR S BE - R iy -P:fé"'rt':nt = —
S et R .S.L.|\-Nameof - , S ey b | Date of

N No ot B | B [Remarks DI B
P R PR B ”H§S o T Services placed at the disposal of DEO (M9 |« L
A1 '_:Jafai_'Shah .t .'E,:c'zd:ezif” s io-.03—19§5‘ "| Bunner for furthgr posting. against SST | -\ . -

(General) post.

-Te.r'rjnssand‘-’gio'ndijti,ons:'-._ - L L
. -,.7‘iié1jf1@;ba."d'be‘»oi.z“iﬁzjobatiqi_z'fond period.of one year extendable for another one year; Co
-2 " They will-be’ governed bi such rules-and regulations as may be issued from time to time by the . .
LGt e T T BT PR S
R B Théﬁ"s’er‘q’icles-_gdii}bé ‘termiriated-at- any time, -in case their performance is found unsatisfactory -
CiL - diving probatignary period. Ivcase of misconduct, they shall be preceded under the rules framed
"frrdm'(ime‘t,d.'tim'_e.' o S . ‘ -
9. Charge report'should be supmitted to all corcerned. p
.5 Their Inter-Se- seniority. ontlower post will remain intact. - o
6 "N6~TA/DA::"S'Qllowecifo:‘j'bfhi'ng hisduty.. -0 -0 i : —
> They will: give: an imnder takirig-to be recorded-in their service book to the effect that if any over-

payment Is niade to.hint' in Tight this order will be recovered and if he/she is wrongly promoted

lte/_.the.w‘i_H.'Igefeiyéwga’;;' SR o o CoL ,
co0 87 They will be ‘governed by such rules and vegulations as may be issued from time to time by the
.".,-ﬂefbri-_e"?hgndfhg “over: chargé once again their document miay be checked if. they. fave not the -
U required relevant qulifications as per rules, they may not be-handed over charge of the post. " -

: (Muhammad'Raﬁqi'I(hattak)
S . - Director T - .
T PR . -Elementary and Secondary Education
- '7)} L{?v/ > S - Khyber-Pakhtunkhwa ;Peslzawar. -
. PP A 5 . BT T L :
‘ . Endst: No.” -/ File No.2/Promotion SST B-16: Dated Peshawarithe(g(ng /2016,
e e Copy forwarded for: injormation and necessary actionto the: - e

o (4" Accountant General Khyber Pakhturikiva Peshawar.,
'"g.?'1_D;fst1‘1'c§Edz.i_c’dtiqp,ojj’f{:efcc‘;_nce,rned ’ o

gt p;‘s‘tj‘z“ct'}ﬁépqunts‘_-Ojﬁé_ér concerned -
"...-‘-é;‘._:‘"_Oﬁic‘fa'l_-‘(«.?on_ce‘r‘uléd.‘-,‘ LT T o
.5 PStothe Secretary to.Gout: Khyber Pakhtunkhwa E&SE Department.

. 6. PA'to the.Director E&SE Khyber Pakhtunkhwa, Peshawar. '
L7V M/Files - E e - :

\for" (Estab)
1d Secondary Education
akhtunkhwa Peshawar .

.o Dy
> Elementan
' Khybe

; ATTESTED
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| NG IS

1
2
3
4
5.
6
1
8
9
. 10.
11.
12.
13.
14,
15.
16.
17.

-18.
19.

' Bahazi Alar ST (SC) GHS chal Bandai

[ 3 ,}‘-*-,District-Education Officer (M), Bunel at Daggai/fﬂ D

ETORE THE PESHAWAR HIGH CL JRT, PESHS

% eyt ST

Rehmatullah, §ST, GHSS, Gagra, istrict Bun
Shahbaroz Khan ssT (5C), GHS Shal Bandi
Inamullah SST (sC) GHS Diwana Baba
Bakht | Rasool Khan (SC) GHS Dlwana Baba
Kbdur Ragib sST (G) GHS Bajkata

Sher Akbar SST (G) GMS Banda
shairbar S5T (G) GM3 Kuz Shamnal.
Kub Zar SST (G) GHS Cheena
Habib-ur-Rehrmal ssT (G) GHS Bagra
Shaukat SST (3C) CHSS Amnawal
gubhani Gul SST (G) GMS Blami Banda.
Gul Sald sST (G) GHS Karapa

Siad Amin SST (G) CCMHS Daggar
gardar Shah (G) CCMHS Daggar

Israr Ullah gsT (5C) GHS Chanar

Mahir Zada (5ST) GHS Shal Bandal.

Shir Yazdan sST (G) District Buner

Miskeen S5G (G) GMS Shargahy, District Buner
Vexrsus

Government of Khyber Pakhtunkhmé through
gecretary, E&SE Departmen"c: Deghawar.

Divector E&SE, KPK, Peshawar.

ATTESTED
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WRIT PETITION UNDER ARTICLE 199
OF THE CONSTITUTION OF THE
ISLAMIC REPUBLIC OF PAKISTAN,
1973.

Sheweth;

1).

“However, in the year 2009 an advertlsement Wasf TR

2)

3

4)

~ the left out contendents, may be the-. 1n-seIV1ce

.or thosehwho did fall in the promotion zone, to file vt~ -~
'E$FED~7"

‘That numerous vacancies of SST in BPS-16 were ava11ab1e7i :
in the respondent department since long and no steps

were taken for- appointments against those " posts.

" pubhshed - the print medla, 1nv1t1ng apphcatlons for i ‘ .

appomtment ‘against those ‘vacancies, but a rlder Was

given therein that in-service employees Would not Le_ o Lk
cligible and they Were restrained from mal <1ngf e :

“applications.

That the petitioners do belong to the -category of m—l-

service employees, who were not permltted to apply‘

ag'ainst the stated SST vacancies.

That those Who were appomted on adhoc/ contract ba51s' R

against the Jbovesaid vacancies were . later o o_n'.j”'

regularized on the stength of KR Emploveesfy:;i{ff_ﬁ’:{; L
(Regnlarization of Services) Act, 2009 (Act No XVI of"

2009)

That the regulanzatlon of the adhoc/ .contractf

i employees, referred to in the preceding para prompted' ‘ e

employees who desired to take part in the competmon‘.

A.- ': ‘
EXAM!NE' L
Peshawar High .

AETE@TLD




5)

6).

o 4 M@W.n _—-

petitions, which = were ultimodel'y' decided v1de a o

consolidatedjudgment dated 26.01.20 15 (Annex A )

That while handing down the judgment, 1b1d t‘hxs :

Hon'ble Court was pleased 10 consider the promotlon .

quota under paxagraph 18 of the judgment, as: also a -

direction was made in that respect in the concludlng o

para to the following effect:-

«Official respondents are directed to "wor'kozlzt
the backlog of the promotxon quota as per above G
mentioned example, within 30 days “and

consider the in-service employees, . 1 t111 the'-,._lf_'

backlogié washed out &:11 then there would be.-:‘ )

complete pan on fresh recruitments”

That the pen’uoners were considered for prométibn, Sl
pursuant to the findings given by this august Court iathe. IO

abovereferred judgment, and they were aPPOInte 4 on“.‘ o

premotion on various dates ranging from 01.03. 2012 to?' o

- 31.0'].2015" (Annex “B’), but with immediate effect ee

7

against the law laid down by the august Supreme Court ; x

that the promotees of one batch/ year shall r_anlc ,S,enlolr‘ o

to the initi-el recruits of the sarae batch/ year '

That till date seniority list of the SSTs in BPS 16 has not..{" |

been igsued, as against the legal obhga‘uon of the

respondents to issue seniority List every year

qualiﬁcations much earlier and the vacanc1es Were also

¢ Jvailable, but they were deprived of the beneht of

| prormiotion at that juncture, as against the pxi-ncip_le of law / N

L NERT

prTE -rmfj;

That thongh the petitioners were having: the requlred




laid down by the apex Court in the case of A‘zamf’Ali . S
reported 1985 SCMR 386 and followed in” Muhammad e B
Yousaf (1996 SCMR 1287) As such they were: depnved-"

_ from the enjoyment of the hlgh post not only m terms of _

status but also in terms of financial benefits for Vears

That feeling mortally aggrieved and having: nb; 6thex o

9)
adequate and officacious remedy, the petmoners
approach this august Court for a redress, mter aha, on‘--
the following grounds:- oL

GROUNDS:

4. That the petitioners were equipped with all the reqmte}

qualification for promotion fo the posts of Sa’T‘ (BPS 16)'_ k R
long ago and also the vacancies were avaﬂable put for-'..'-‘i”'

o valid reason the promotions were Wlthheld and the‘; )
posts.- were retained vacant in the promonon quota,l
creating a backlog, which was not attrlbutable to the‘:
petitics.nexs, hence, as pex following examination by the B
august Supreme Court, the petitioners are enntled to

the back benefits from the date the vacanc1es had.-,:_ Do j_'i:;_ -

occurred;

“promotions of such promotee(p,etit:iorié.rs o
in the instant case) would be regular from '~
date that the vacancy reserved under the.'

Rules  for departmenta] promotzon'

occurred”

That the petitioners have a right and enti'tlemgnt;tpi fhe ke

back beneﬁts attached to the post from

- A i EST = D 3 'A

ATTE3TED b X AMINE

Peshawar ngh _ouﬁ

e o L



P qualifications of the petitioners and availability o:ffvth‘e“:

vacancies coincided.

c. Thatthe petitioners being the promotees of one and the
sarne batch, are required to be placed semor to the B
fresh appointees, but the respondents have sat on the
seniority list and uptill now no seniority list Whatsoever

has been issued/ circulated.

' o
;

Z.

ne

issued, the petitioners neither can file @ departmental‘ S

PRATEy )

appeal noX can have recourse to the Services Tnbunal :

oo
e T

for agitating their grievances, therefore, this august‘ ‘

Court can issue appropna‘e dv‘ections to the,

. respondents to act In accordance with law, in v1ew of -

the principle of law laid down by the apeX Court in the
‘pronouncements reported in PLD 1081 SC 612. 20031_'-"A

SCMR 325, efc. o

g. That the petitioners have not been treated in'.
sccordance with 1aw as against the plOV151onS of Artlcle g

4 of the Constltutlon

" F.  That petitioners reserve their right 1o uxge add1t10na1

grounds with leave of ihe Court, after the stance of th

' T
Y respondents pecomes Knownh to them. A

In view of the foregoing; 1ts is, therefore, prayed that on .

accef)tance of this petition, thlo Hon'ble Court. may be . .

pleased to issue an appropnate direction o the Iespondents';g_;_f

for treating the promotion of the petlttoners from the- date S



lified on, and the yacancies had. béco;hé
circulate the semorwty 11513{5’;&/1%;(3?&& S .

as to the petmoners bemg

they were du

fwailable, and also to

16), givin
rormotees against

g semor posmo
P the fresh recruits.
which the petitionexs are fQun'dl fi{. o

other remedy 10
be g):anted.

Any
d equity may also

in law, justice an
Petiticners

~ Through

Muhammad
Advocate Supget

& Qx g
nkkhtat 11yas

Advocate High G ourt

ect matter has :

CERTIFTLCATE :
that no such pe‘u

Tt is certified
i earlier been filed by the petl

is august Court

1LIST OF BOOKS:
1 Constitutiont o
Case law accordin

i Pakistan, 1973.

EXAMIrs R
Peshawar tjt h ouﬂ




)l

PESHAWAR _HIGH COURT, PESHA WAR.

ORDER SHEET

' \_ Date of Order/

Proceedings

01/12/2016.

WP No. 1951-P/2016 M.

Present:  Mr. Isa kh‘m Khalil, qdvocate i ‘

WAOAR AHMAD SETH, J.- Through- the ‘instant writ |
petition, the petitioners  have prayed for‘_'-iss'u'ani:'c‘_.c‘)f can |
appropriate writ directing the respondents to “_t:'r-c-:at:th'c:i_i‘ promoﬁbh R o

from the date. they were qualified on and .vatléo_ ‘tg;bjfc’ig[a_fe the | .

seniority. list of SSTs Bb 16 by giving thcm semor posmon bemfI

| promotees against the fresh recruits.

2. Arguments heard and available record gone through. |
1 3. ‘The prayer so made, in the writ:petition-and argued .

at bar clearly bifurcate, the case of pgti_t'fmb‘ners_‘"in-_'tWO‘-parts;_‘.":A".__.: s
firstly, petitioners are claiming an appro'b"r'iéte:-di_re'Ctib'n"‘:toj_-"th:é'w".-.-',' ER

tcs,pondcnts to utculalc the senior list ot SSTs (BS 16) ch R

according to section—8 of Khyber Palditu‘gldiwa,‘ 'Ci\?jl' .Servams

Act, 1973, lor proper administration of service, c:idfg,_br pbét‘,‘ the | A

ATTESTED EST
» B F"esbawér Fj;ghs ouﬁ
) ¥ _ 16 DEC 2016

/o




appointing authorily shall cause a seniority list of the members of | ©

the time being of such service, cadre, or post to be prepared'_aﬁ_d

(he said seniority list so prepared under subscction-1, shall be- |

revised and notified in the official gazette at .1eés£.o‘£‘icAe ma
calendar year, preferably in the month of January. in vviéw of the
clear provision of law, the first prayer of the -petitiqneré is
allowed with the consent of learned AAG and thé co;ﬁpgt’ent
authority is directed to issue 'thc seniority list of SST s BS 16 m |

accordance with the law, relating to seniority etc, but in the

month of January, 2017, positively.

/ ’ . . . ’ ' . N N ' ’ 'A | :
/ (SEregAENTEThC ‘--;.:j,_,l:t,lpn of the pe‘uton L

wherein : thEy-

respondcnts for tieating {he: ‘broitiotion-ofthe: petmoners from the gl

datg; they - Were; ind” Vac

alifred 4@ acancies” had becomc av'uhble- :

besidés.. Gonsiderifig “them -senior* being. promotees agai',ﬁét?.f:l’f;hg

R

Sitcerned; we are-of the: V.iew At._ha.t the same |

direct ‘recruifs. is.

g T A B A L I B AN : ‘,., [T } :
pertains :to terms: ‘and-condition..of. serviee- andas..such: Jnder

articlé-212.0f. {He constitution. ‘this.Court.is. balred ,té,éﬁlﬁiitahi;;thatf [

'A'-—J -

portion of the SyHICpEtiton:

/ 5. . In view of the above, this writ petition 1s disposed of

) T e e i
ATTZOTE e SEA S

1 DECTOE
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-t pean ea
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of DPresentatt

whereas the seniority and promotion being terms and-¢onditions -

jurisdiction.
7/ 1% G777

i ‘;'c_

b /8

’
7
TR LV [

[ Fec

inn of /\ m'c" e

: /4/ S

with the direction to the respondents, as indicated in para-3, |

of service is neither cntertain-uble nor maintama_blc noweil |
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BETTER COPY

R IN THE SUPREME COURT OF PAKISTAN.
L (APPEAL JURISDICTION)

~ %77 PRESENT: -
" MR. JUSTICE EJAZ AFZAL KHAN | ,
. **MR. JUSTICE SH.AZMAT SAEED -
", . MR. JUSTICE EJAZ UL AHSAN.

o CI'VIL PETiTIONS NO. 127-P TO 129-P OF 2016

' _' (Agamst the Judgment dated 26.01.2015 Peshawar High Court, Peshawar
o passed in w1th Petltlon No0.2905 of 2009, 3025 of 2009, and others.

. : The Ch_ief‘SecA_retary, Govt: of KPK, Peshawar and Others... Petitioner(s)

(in all cases).

VERSUS.
: ~.A‘i.Afféull'éh_,hn_c-_i?iOthers
" " Nasruminullah and Others. _ '
Mukhtar Ahmad and Others. = . Respondents. .
o 1 For the petltloner(s) Mr.Mujahid Ali Khan, AddLA.G.KPK

\ :'.: For the respondent(s) Mr.Ghulam Nabi Khan, ASC

Mr.Abdul Qayyum Sarwar, AOR.

ZD"até"iv? t5ﬂéa_irfii_1'g ©20.09.2017. | !

ORDER.

Ejaz Afzal Khan J. The learned Additional General

. 'appearmg on-behalf of the Govt. of KPK stated at the bar that as per
S 1nstructxons 'of the Government he does not press these petitions. Dismissed
L tas such. -

" Sd-Bjaz Afzal Khan,J
" 8d/- Sh.Azmat Saeed,]. -
Sd/- [jaz ul Ahsan, J.
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' BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE TRIBUNAL

ol
R R . ) .

" Service Appeal No: 102/2018 - |

Khaista Muﬁammad SST GMS Kala Khela District Bunir. | ......Appellant.
VERSUSA

Seg\gg._tary E&SE Department, Khyber Pakhtunkhwa & others. ... Respondents

JOINT PARAWISE COMMENTS ON & FOR BEHALF OF RESPONDENTS No: 1-3. )

Respectfuzllv Sheweth -

" .. The Respondents submit as under:-

RSN

PRELIMINARY OBJECTIQNS.
: 1. Thét the Abpellaht has éot no causérc‘aﬁf-’ a;c‘fion/locus standi.
2 That the instant Service Appeal is badly time barred.
B ’;’% That the Appeliant has concealed material facts from this Hohorable Tribunal.
- 4 That the instant Service Appeal is bagsgg on mala fide intentions.
5 That‘ the Appellant has not come to this Honorable Tribunai with clean hands.

;.6 That the Appellant is not entitled for the relief he has sought from this Honorable

w* Tribunal.

7 That the instant Service Appeal is agginst the prevailing law & rules.

<r

.8 That the instant appeal is based on  mala-fide intentions just to put extra ordinary
pressure on the Respondents for gaining illegal service benefits against the post of
SST(Sc: )

9 That the Appeal is not maintainable in its present form.
10 That the Appeal is bad'fdr'mi's-joinder«;& non joinder of the necessary parties.
11 That this Hono-rable 'fribunal has got no jurisdiction to entertain the instant case.
) 412 That the instant service appeal is barred by law.
13 That the appellant has been treated as per law, rules & policy. - ‘ *

14 Thét the appellant is not competénfqus file the instant appeal against the Respondents.

15 That the notification dated 28/10/2014 is legally competent & is liable to be maintained.

Ay



ON FACTS.

71 That Para-1 is correct to the extent that the Respondent Department has sought

L

application from the eligible candidates for the appointment on adhoc basis against the
SST(G) Post in the year 2009 with the conditions that the in service teachers of all cadres |
are not eligible to apply for the said adhoc & contractual posts.

That Para-2, is correct that the appellant is a regular & bona-fide Civil servant in the
Respondent Department & was not allowed like others in service teachers on the grounds
that the advertised posts for SST(G) in BPS-16 are on contractual & adhoc based upon
which the regular & in service teacher’s adjustments would be fatal for their respective
service career. Hence, they were barred not to apply for the said adhoc posts in the
Respondent Department. :

That Para-4 is incorrect & denied on the grounds that the Respondent Department has
promotion policy for in-service teachers under which these teachers are also promoted
in upper Scale & post on the basis of their respective seniority cum fitness basis in view
of the reserved quota for each cadre, whereas rest of the para regarding filing of a Writ
Petition 2905/2009 before the Peshawar High Court decided on 26/01/2015 with the
directions to consider to the Petitioner for promotion against the SST(G) B-16 Post &
tonsequent upon the said judgment dated 26/01/2015, the Respondent Department
has promoted the Petitioner against the SST(Sc: } post in BPS-16 in view of his seniority
cum fitness basis in the Respondent Department.

That Para-5 pertains to the Court record & judgment dated 26/01/2015 which has
already been implemented by the Respondent Department, hence no further
comments, '

That Para-6 is correct to the extent that the appellant has been promoted against the
SST(G) B-16 post on the basis of his seniority cum fitness basis on dated 30/10/2014
with immediate effect instead of the year 2009.

That Para-7 is incorrect & denied. The stand of the appeilant is baseless & without any
cogent proof & legal justification& éven against the factual position that the
Respondent Department is regularly issuing the final seniority list of all cadres including
the SST (G) B-16 post under the provision of Sectioon-8 of Civil Servants Act 1973,

That Paa-8 is incorrect & denied on the grounds that the appellant has been promoted

9 That Para-9 needs no comments beingpertains to the Court record.

10 That Para-10 is also needs no comments being pertains to the Court record.
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11 That Para-11 is correct that the Respondent department has filed a CPLA against the
judgment dated 01/12/2016 passed.by the Peshawar High Court before the August

¢ Supreme Court of Pakistan-but on latef th2 said civil Petition was withdrawn on the
grounds that as per judgment date 26/01/2015 of the Peshawar High Court, a back-legs

has been worked out for the prornotion of in service teachers on the basis of their

12 That Para-12 is incorrect & denied. No departmental appeal has been filed by the

appellant to the Respondents. Hence, the appeal in hand is liable to be dismissed on the
following grounds inter alia :-

ON GRONDS.

A Incorrect & not admitted. The impugned Notification dated 28/10/2014is in accordance
with law, rules & policy, as well as with immediate effect in terms of the appointment
Promotion & Transfer rules 1989. He ce, liable to be maintained in favour of the
Respondents. ‘ '

B Incorrect & not admitted. The statement of the appellant is baseless & liable to be
dismissed on the grounds that the appellant has been treated as per law, rules & policy
vide Notification dated 28/10/2014, which is not only within legal sphere but is also
liable to be maintained in favour of the Respondents.

~C Incorrect & denied. The appeliant is not entitled for the grant of back benefits against
" the SST(G) post since 2009 under the relevant provisions of law, recruitment &
pramotion policy.

D Incorrect & denied. The appellant has been treated as per law, rules & criteria in the
instant case having no violation of Articles 25 & 27 of the constitution of Islamic
Republic of Pakistan 1973 by the Respondents.

‘E. Incorrect & misleading. The stand of the appellant is illegal & without any cogent proof
& justification,

F Legal. However, the Respondent Department seeks leave of this Honorable
Tribunal to submit additional grounds, record & case law at the time of
arguments on the date fixed.

of justice.

Dated __/ /2018 »\/[M-n

&SE Department Khyber
Pakhtunkhwa, Peshawar.
(Respondents No: 28&3)

>t Department Khyber
Pakhtunkhwa, Peshawar.
(Respondent No: 1)
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ESHAWAR.

Service Appeal No: - /2018

SLUVERL LT o District 20

VERSUS

secretary E&SE Department, Khyber Pakhtunkhwa & others.

AFFIDAVIT

.-

....... Appellant.

....Respondents

=2 ..o ... Asstt: Director (Litigation-Il} E&SE Department do hereby

solemnly affirm and declare that the contents of the instant Parawise Comments are true &

~oreect 1o the best of my knowledge & belief.

Deponent
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Asstt: Djrector {Lit: 1)
E&SE Department, Khyber
pakhtupkhwa, Peshawar.
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