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ORDER
Mr. Akhtar Ilyas, Advocate, learned counsel for the appellant 

present. Mr. Muhammad Adeel Butt, Addl: AG alongwith Mr. 

Muhammad Tufail, Assistant office of the Directorate, Elementary 

& Secondary Education (E&SE), Peshawar and Mr. Iftikhar U1

13"'’ July, 2022 1.

Ghani, DEO(M) Buner in person present.
Y ^ s: - A •

2. V Vide our detailed order of today placed in Service Appeal No. 

82/2018 titled “Abdur Rashid-vs-^^the ^Government of Khyber
V

Palditunkhwa through Secretary Elementary & Secondary Education 

(E&SE), Department Peshawar and others” (copy placed in this file), 

this appeal is also disposed of on the same terms. Costs shall follow 

the events. Consign.

\x r\
■'. \ \

^ -3 j

Pronounced in open court in Peshawar and given under our 

hands and seal of the Tribunal this day of July, 2022.
3.

(KALIM ARSHAD KHAN) 
CHAIRMAN

(FAREEHA PAUL) 
MEMBER(E)

f--’
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Proper DB is not available, therefore, the case is 
adjourned td^^/ the sam^^efore E^.

25.11.2021

Reader

15,06.2022 Learned eounsel for tiie appellant present. Mr. Yakmin Khan, ADEO 

alongvvith ' Mr. Kabirullah Khattak, Additional Advocate General for the 

respondents present.

Learned counsel for the appellant requested for adjournment on the ground 

that he has not made preparation for arguments. Adjourned. To come up for 

arguments oh 13^P^022 before the D.B.

K

(MIAN MUHAMMAD) 
MEMBER (EXECUTIVE)

(SALAH-UD-DIN) 
MEMBER (.lUDlClAL)
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05.08.2021 Learned counsel for the appellant present.

Mr. Kabiruilah Khattak, Additional Advocate General alongwith 

Ubaid-Ur-Rehman ADO (Litigation) for respondents present.

Former made a request for adjournment being not in 

possession of the file today. This being an old case be fixed in last 

week of September, 2021 for arguments. Adjourned. To come up for 

arguments on 23.09.2021 before D.B.

• V-.

(Atiq Ur Rehman Wazir) 
Member (E)

Counsel for the appellant-and Mr. Muhammad 

Rasheed DDA for the respondents present.
23.09.2021

Learned counsel for the appellant requested for 
adjournment for preparation and assistance. Case to 

comej^ for^rguments on 25.11.2021 before the D.B.

r \ J

4(Rozina Rehman) 
Member(JudiciaT)

I . *
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- 14.01.2021 Junior' to counsel for appellant and Kabir Ullah Khattak 

learned Additional Advocate General alongwith Ubaid ur Rehman 

ADEO for respondents present.

Due to COVID-19, the case is adjourned to 01.04.2021 for 
the same as before.

READER
\

01.04.2021 Due to non availability of the concerned D.B, the case is 

adjourned to 20.05.2021 for the same.
t
i

05.03.2021 Due 10 pandemic of covid-19, the case is adjourned to 

05.08.2021 for the same before D.B.

r
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rQ'—^ ^2020'■ -t- Due to COVID19, the case is adjourned to 

^ hj 2020 for the same as before.
V .
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Due to COVIDIS, the case is adjourned to 31.08.2020 for 

the same as before.
06.07.2020

Uc
; •:

iDue to summer vacation, the case is adjourned to 

05.11.2020 for the same as before.

31.08.2020

*
i

\
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Junior to counsel for the appellant and Addl: AG 

alongwith Mr. Obaid Ur Rehman, ADEO for respondents 

present.

05.11.2020

The Bar is observing general strike, therefore, the 

matter is adjornned to 14.01.2021 for hearing before the D.B.

1 Chairman(Mian Muhammai 
Member (E)
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Counsel for the appellant and Mr. Kabirullah Khattak,03.03.2020
Additional AG alongwith Mr. Muhammad Irfan, Assistant for 

the respondents present. Learned counsel for the appellant 
ent. Adjourned. To come up for argumentsseeks adjour 

on 08.04.2020 bfefore D.B.
A

% (M. Amin Khan Kundi) 
Member

(Mian Mohammad) 
Member

/
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Learned counsel for the appellant present. Mr. 
Kabirullah Khattak, learned Additional Advocate General 
alongwith Mr. Obaid Ur Rehman, ADO and Mr. M. Irfan, 
Assistant present. Learned counsel for the appellant 
seeks adjournment. Adjourn. To come up for arguments 

on 26.12.2019 before D.B.

IS.12.2019

MemberMember

Clerk to counsel for the appellant present. Mr. 
Muhammad Jan, DDA alongwith Mr. Obaid Ur Rehman, 
ADEO for respondents present. Clerk to counsel for the 
appellant submitted an application for adjournment as 
learned counsel for the appellant has gone to Islamabad 
due to his personal engagements. Adjourn. To come up 
for arguments on tomorrow i.e 27.12.2019 before D.B.

26.12.2019

I

MemberMember

Counsel for the appellant present Mr. Muhammad 
Jan, DDA for respondents present. Learned counsel for 
the appellant seeks adjournment. Adjourn. To come up 
for arguments on 09.01.2020 before D.B.

27.12.2019

Member Member

' 09.01.2020 Due to general strike of the Khyber Pakhtunkhwa Bat- 

Council, the case is adjourned. To come up for arguments 

on 03.03.2020 before D.B.

i\

Member Member
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Learned counsel for the appellant and Mr. Muhammad 

Jan learned Deputy District Attorney present. Learned counsel 

for the appellant seeks adjournment. Adjourn. To come up for 

arguments on 15.05.2019 before D.B.

30.04,2019 ;•r:'j

i

:■

MemberMeml^er
i\

Counsel for the appellant and Addt. AG for the 

respondents present.

15.05.2019

>.
Due to demise of his father, learned Member of the 

Bench , (Mr. Hussain Shah) is on leave. Adjourned to 

24.07.2019 for arguments before the D.B.

,*.

,/
:

;;

’
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24.07.2019 Learned counsel for the appellant present. Mr. Usman 

Ghani learned District Attorney for the respondents present, 

l^earned counsel for the appellant seeks adjournment. 

Adjourned. To come up for arguments on 09.1 0.2019 befoi'C

i

f.>-

i

D.B.i

k /Kf-!'
j (Hussain Shah) 

Member
(M. Amin Khan Kundi) 

Member
:■

;•
:

i
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Clerk’ to cdunselsCfor/"the appellant present. Shakeel 

Superintendent representative, of . the respondent department 

present. Written reply not submitted. Representative of the 

respondent department seeks time to furnish written 

rcply/comments. ' Granted. To come up for written 

rcply/comments on 13'.02.2019 before S.B

. .. 24:01.2019

,/

Member

> ,

13.02.2019 Learned counsel for the appellant and Mr. Kabir 

Ullah Khattak learned Additional Advocate General 

alongwith Ubaid ur Rehman ADO present. 

Representative of the respondent department submitted

written reply/comments. Adjourn. To come up for 

rejoinder/arguments on 28.02.2019 before D.B. V'
o*

Member

•-28.02.2019 Clerk to counsel for the appellant and Addl. AG 

alongwith Hayat Khan, AD for the respondents 

' present.

3 . . Due tp general strike on the call of Bar 

‘ ‘Association, instant matterlis adjourned to 3.0:.'04.2bd:9^
• t

‘ i
f ';

.. 'v, v . before the D.B.!
. i >• •

■ -
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X' '.-Mernber
1 u i

Chairman
t. I

• \ i' ■ ■ . {
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I
Neither appellant nor his counsel present/Mr. Kabirullah 

Khattak, Addl: AG for respondents present. Case to come up 

for written reply/comments on 09 .10.2018 befa

10.08.2018

'.B.

amnan

09.10.2018 Counsel for the appellant Mr. Akhtar Ilyas Advocate 

present. Mr. Kabirullah Khattak, Addl. AG for the 

respondents present and made a request for. adjournment. 

Granted. To come up for written reply/comments on 

27.11.2018 before S.B.

-i

ClimriTian

Learned counsel for the appellant and Mr. Kabir Ullah 

Khattak learned Additional Advocate General alongwith Mr. Hayat 
Khan Assistant Director present. Written reply not submitted. 
Representative of the respondents seeks time to file vyritten 

reply/comments. Granted. To corrie up for written 

reply/comments on 18.12.2018 before S.B.

27.11.2018

Learned counsel for the appellant and Mr. Kabirullah 

khattak learned Additional Advocate General alongwith.’ 

Muhammad Azam KPO present. Written reply not received. 

Representative of the respondent department seeks time to furnish 

written reply/comments. Granted by way of last chance. To come 

up for written reply/comments on 24.01.2019 before S.B.

18.12.2018

Membert



p■1

" - 07.02.2018 Counsel for the appellant present. He submitted preliminary 

arguments that similar appeal no. 363/2016 titled Shireen Zada-vs- 

Education Department and appeal no. 489/2017 titled Sher Yazdan-vs- 
Education Department have already been admitted Jp regular hearing. This 

has also been brought on the same grounds.

In view of the orders in the above mentioned service appeals this 

appeal is also admitted to regular hearing on the basis of the submission of 

the aboye mentioned plea. The appellant is directed to deposit security and 

process fee within 10 days. Thereafter notices,be ^spued to,the respondents 

for written reply/comments, on 16.04.2018 before. S.B.

•j

■j

t ; i

r
(AHMAD HASSAN) 

-MEMBER(I./*
j ■ •j.

, 1i: I {

I ' d.-.'T ' • }■: •• 'i
1 .

Clerk of the, counsel for appellant and Add!: AG for the
• 5 *r

16.04.2018
f

respondents present. Security and process fee not deposited. Appellant is 

directed to deposit security and process fee within sevcn(7) days; thereafter 

notices be issued''to - the respondents- for-wriiten. repiy/Com'mcnl's oir 

05.06:2018 before S.B. -

• '..Mc/inbcr ■ '

05.06.2018 Learned counsel for the appellant present. Learned Additional 
Advocate General present. Security and process fee not deposited. Learned 
counsel for the appellant requested for farther time to deposit security and 
process fee. Requested accepted by way of last chance. Five days given to 
deposit security and process fee. Thereafter notices be issued to the 
respondents for written reply/comments. To come up for written 
reply/comments onf^iflll? before S.B

.^^DsnantDeposifed . 
becufitw Process Fee

Member

\
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Form-A
‘

FORMOF ORDERSHEET
1Court of

89/2018Case No.

Date of order 
proceedings

S.No. Order or other proceedings with signature of judge

1 2 3

23/1/201F‘ ■' The appeal of Mr. Hamid-ur-Rehmah presented today by 

Mr. Akhtar Ilyas Advocate, may be entered in the Institution 

Register and put up to Worthy Chairman for proper order 

please.

1

i • .;

, . registSrI''
. 1 I . ' .

:
'

:
i

2- This case is entrusted to S. Bench for preliminary hearing 

to be put up there on
■ :'.I «;

i

i

*.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR

S.A. No. fC> 2- /2018

Khaista Muhammad Appellant

Versus

Govt, of KPK through Secretary, (E&SE), 
Department, Peshawar and others............. Respondents

INDEX

S.No. Description of documents. Annexure Pages.
1. Appeal
2. Copy of consolidated judgment 

dated 31.07.2015
A

p.n-PJ
3. Copy of promotion order 

18.04.2016,
B

4. Copy of W.P.No.l951 and order C
Copy of order of august Supreme 
Court of Pakistan dated 20.09.2017

5. D

6. Copy of departmental appeal / 
representation 

E to
7. Wakalatnama

25 1 1^Dated:

Appellant

Through

Akhtar Ilyas
Advocate High Court 
6-B Haroon Mansion 
Khyber Bazar, Peshawar 
Cell: 0345-9147612

\
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL. PESHAWAR

Service Tri43iifi5'5i,
S.A. No. /2018

Diary Nc

Khaista Muhammad, SST(G) 
GMS Kalalchela, District Buner DatedAppellant

VERSUS

Govt, of KPK through Secretary, Elementary & Secondary 
Education (E&SE), Department, Peshawar.

Director, Elementary & Secondary Education, (E&SE), Khyber 
Pakhtunkhwa, G.T Road, Peshawar.

1.

2.

District Education Officer (M), District Buner at Daggar.3.

Respondents

APPEAL U/S 4 OF KHYBER PAKHTUNKHWA 

SERVICE TRIBUNAL ACT, 1974 FOR 

TREATING THE PROMOTION OF THE 

APPELLANT FROM THE DATE HE HAS 

QUALIFIED ON, AND THE VACANCIES HAD 

BECOME A VAILABLE:

Sheweth;

1) That numerous vacancies of SST in BPS-16 were available in the 

respondent-department since long and no steps were taken for 

appointments against those posts. However, in the year 2009 an 

advertisement was published in the print media, inviting 

applications for appointments against those vacancies, but a riderFj ay
was given therein that in-service employees would not be eligible 

)'g and they were restrained from making applications.

2) That the appellant do belong to the category of in-service 

employees, who were not permitted to apply against the stated 

SST vacancies.

3) That those who were appointed on adhoc/ contract basis against 
the abovesaid vacancies were later on regularized on the strength 

of KPK Employees (Regularization of Services) Act, 2009 (Act 
No.XVIof2009)
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'
4) That the regularization of the adhoc/ contract employees, re ferred 

to in the preceding para, prompted the left out contendents, may 

be the in-service employees who desired to take part in the 

competition or those who did fall in the promotion zone, to file 

writ petitions, which were ultimately decided vide a 

consolidated judgment dated 26.01.2015 (Annex “A”)

5) That while handing down the judgment, ibid, the Hon’ble 

Peshawar High Court was pleased to consider the promotion 

quota under paragraph 18 of the judgment, as also a direction 

was made in that respect in the concluding para to the following 

effect:-

^^Official respondents are directed to workout the 

backlog of the promotion quota as per above mentioned 

examplej within 30 days and consider the in-service 

employees, till the backlog is washed out, till then there 

would be complete ban on fresh recruitments”

6) That the appellant was considered for promotion, pursuant to the 

findings given by the august High Court in the abovereferred 

judgment, and he was appointed on promotion on 18.04.2016 

(Annex “B”), but with immediate effect, as against the law laid 

down by the august Supreme Court, that the promotees of one 

batch/ year shall rank Senior to the initial recruits of the same 

batch/ year.

7) That till date seniority list of the SSTs in BPS-16 has not been 

issued, as against the legal obligation of the respondents to issue 

seniority list every year.

8) That though the appellant was having the required qualification 

much earlier and the vacancies were also available, but he was 

deprived of the benefit of promotion at that juncture, as against 
the principle of law laid down by the apex Court in the case of 

Azam Ali reported 1985 SCMR 386 and followed in 

Muhammad Yousaf (1996 SCMR 1287). As such he was 

deprived from the enjoyment of the high post not only in terms of 

status but also in terms of financial benefits for years. It may not 
be out of place to mention here that the appellant was at 
promotion zone at the time of Regularization of Adhoc recruits 

of2009.

1

:r9) That appellant alongwith others filed W.P.No.l951-P/2016 for 

issuance of seniority list and considering the appellant from the l
4

s
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' ''ik-
date when the Adhoc Employees were regularized instead of 

immediate effect.

10) That the stated writ petition has been decided by worthy 

Peshawar High Court vide order dated 01.12.2016. (Copy of 

W.P.No.l951 and order is attached as Annex “C”)

11) That the respondents assailed the judgment of Peshawar High 

Court referred to in Para-4 above before the august Supreme 

Court of Pakistan. On 20.09.2017 (Annex “D”) the respondents 

withdraw the petition and as such the judgment of hon’ble 

Peshawar High Court attained finality.

12) That after the withdrawal of appeals, the appellant preferred 

departmental appeal/ representation (Annex “E”) to respondent 

No.2, through proper channel, which was not decided/ responded 

within the statutory period, hence the instant service appeal, 
inter-alia on the following:-

GROUNDS:

A. That the appellant was equipped with all the requisite 

qualification for promotion to the posts of SST (BPS-16) long 

ago and also the vacancies were available but for no valid 

reason the promotion was withheld and the post was retained 

vacant in the promotion quota, creating a backlog, which was 

not attributable to the appellant , hence, as per following 

examination by the august Supreme Court, the appellant are 

entitled to the back benefits from the date the vacancies had 

occurred;

^*promotions of such promotee (appellant in the 

instant case) would be regular from date that the 

vacancy reserved under the Rules for 

departmental promotion occurred”

B. That the appellant has a right and entitlement to the back 

benefits attached to the post from the day of the qualification of 

the appellant and availability of the vacancies coincided.

That the appellant being the promotee of one and the same 

batch, are required to be placed senior to the fresh appointees, 
but the respondents have sat on the seniority list and uptill now 

no seniority list whatsoever has been issued/ circulated.

C.
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-4 That the appellant has been discriminated, which goes against 
the provision of Articles 25 and 27 bf the Constitution, 1973.

D.

E. That the appellant has not been treated in accordance with law 

as against the provisions of Article 4 of the Constitution.

F. That appellant reserve his right to urge additional grounds with 

leave of the Tribunal, after the stance of the respondents 

becomes known to him.

Prayer:

In view of the foregoing, it is, therefore, prayed that on 

acceptance of this appeal, this Hon’ble Tribunal may be pleased to 

issue an appropriate direction to the respondents for treating the 

promotion of the appellant from the date he was qualified on, and the 

vacancies had become available, and the impugned order may kindly 

be modified by giving effect from the date when the fresh recruits are 

regularized w.e.f 2009 alongwith back benefits in accordance to the 

judgment dated 26.01.2015 and also to circulate the seniority list of 

SSTs (BPS-16), giving senior positions to the appellant being 

promotee against the fresh recruits.

Any other remedy to which the appellant is found fit in law, 
justice and equity may also be granted.

Appellant

Through
Akhtar Ilyas
Advocate High Court

AFFIDAVIT

I, do hereby affirm and declare on Oath that the contents of the 
accompanying Appeal are true and correct to the best of my 
knowledge and belief and nothing has been concealed from this 
hon’ble Court.

Deponent
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JUDGMENT SHEET

PESHAWAR HIGH COURT,PESHAWAJR^\^
(JUDICIAJ. DEPARTMENT) /,/ •

■/Q/A' 
• ■ In

Writ Petition No.2905 of 2009.

PETITIONATT A ULLAH AND OTHERS

VERSUS. ,

THE CHIEF SECRETARY KPK ETC....RESPONDENTS..

JUDGMENT.

Date of hearing______

Appellant/Petitioner i~)| 

Respondent JPl''

'.X (/

^ixbf kka '0■rj/l I ]JJI nG
(7^(i l?/rzA ■ 4pkoYJ'/Y( (1

u / AMv\

WAQAR AHMAD SETH,J:- Through this, single -

judgment we propose to dispose of the instant- Writ ■ Petition

No.2905 OF 2009 as well as the connected ' Writ Petition

Nos.2941, 2967,2968,3016. 3025^3053,3189,325.1,3292 of

2009,496,556,664,1256,1662.1685,1696.2176.2230.2501.-2696,
y

2728 of 2010 & 206, 355,435^ & 877 of 2011. as common - .

Y " question of law and fact is involved in all these petitions.

■p.'S
^ '.

E y .u' r..'^

M/yn 20IS

r • •'

/• •
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2- The petitioners in all the writ petitions- have' '

approached this Court under Article 199 of the Constitution of

Islamic Republic of Pakistan, t973 with the following'reliefv

“It is, therefore, prayed that on acceptance 

of the Aniondcd Writ Petition the above/

noted Act No.XVI 2009 namely ‘The North. - 

West Province Employees (Regularization 

of Services) Act, 2009 dated 24"' October, 

being illegal unlawful, without.-2C09’

authority and' jurisdiction, based on

malafide intentions and being

unconstitutional as well as ultra vires to

the basic rights as mentioned in the

constitution be set-aside and the

respondents be directed to fill up the above 

noted posts after going through the legal .■ 

and lawful and the normal procedure as

prescribed under the prevailing laws.V

instead of using the short cuts for obliging"/ '.

their own person.

It is further prayed that the

notification No.A-14/SEr(M) dated-. . '

11.12.2009 and Notification No.A-17/SET(5) . ' . 

Contract-Apptt:2009 dated 11.12.2009, as

well Notificationas

No.SO(G)E$/1/85/2009/S.S(Contract) dated- : '

f.



-
i' /

r t

31.05.2010 issued as a result of above
i

noted impugned Act whereby all the private

respondents have been regularized may "'.

also be set-aside in the light of.the above
\

submissions, being illegal, unlawful, im
■ \

■ ■:constitutional and against the fundamental

rights of the petitioners.

Any other relief deemed fit and

proper in the circumstances and has not- •

been particular asked for in the noted Writ

Petition may also be very graciously.

granted to the petitioners”.

It is averred in the petition that the petitioners are3-

r.ouing in Iho Ediicnlioii Dnpmiinont of KEK wuikii.iy'puslud

PST.CT,DM,PEr,AT.rr, Quil and SET in, -differentas

Schools; that respondents No.9 to 1359 were appointed on' ■ ■

adhoc/contract basis on different times and lateron their: '.-

service were regularised through the North West Frontier-

Province Employees (Regulariy.a(ion of Seivices) Acf . 20.09;

got .the .. requiredthat almost all the petitioners have

qualifications and also goi at their credit the length of seivice;.

that as per notification No.S.O(S)6-2/97 dated, 03/06/1.998

I

I 1^; ; ' ■

1EST□
5■’r>s^lC■A'.ar Court. •

• l yF/B Z01S • .
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-A

the qualification for appointment/promotion of- the SET ■

Teachers BPS-16 was prescribed that 75% SETs shall-be

selected thiough Departmental Selection Committee on the.

basls of batchwise/yeaiwIsQ op.en merit from amongst the

candidalos //aw/jg (ho prescribed qualificallon arKi remaining

25% by initial recruitment through Public T Service

Commission whereas through the same notiffca.tion '-the

qualification for the appointment/promotion of the Cubject

Specialist Teachers BPS-17 was prescribed that 50% shall-

be selected by promotion. on the basis of seniority cum.

fitness amongst the SETs possessing the qualification

prescribed for initial recruitment having five years service and

remaining 50 by initial recruitment through the Public 'Servjce. ■

Commission and the above procedure was adopted, by/ihe

Education Department till 2Z'09/2002 and the appointments

' on the above noted posts were made in the light of the above

notification. It was further averred that the Ordinance.

No.XXVIl of 2002 notified on 09/08/2002 was promulgated

under the shadow of which some 1681 posts of--difforeril

cadres were adveifised by [he Public Service Commission



I

That before the .promulgation of Act No.XVI of 2009, 

piactice of the Education Department that ■ instead of 

piomoting the eligible and competent persons am.ongst the 

teacherb community, they have been advertising fhe^above 

noted posts of SET (BPS-16) and Subject Specialist (BPS- 

17) on the basis of open merit/adhoc/contract wherein 

clearly mentioned that the said posts will be temporary and, 

will continue only for a tenure of six months

it/was ■

it was ■

or, tiif. the ' ■
«-.

appointment by the Public Semiced Commission 

Departmental Selection Committee That after passing .(he' i 

KPK Act No.XVI of 2009 by the Provincial Assembly the 

fresh appointees of six months and one year on the adhoc 

and contract basis including respondents no.Q.'to 1351.with a' 

ciear affidavit for not adopting any legal course to rnake. tlieir.'

.or

services regularized, haye been made permanent. and .

regular employees whereas the employees.^ and teaching 

staff of the Education Department having at their credit a 

service of minimum 15 to maximum 30 years have., been . 

ignored. That as per coniyact Policy issued on 26/1.0/2002I

the Education Department was not authohsed/entitled. Id '

'0
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make appointmenls in BPS-16 and above on . the contract

basi^ as the only appointing authority under the rules 

Public Sen/ice Commission. That after the publication 

by the Public Service Commission thousands

was

made’

of teachers

eligible for the above said posts have already applied but 

they are still waiting for their calls and that through the above 

Act thousands of the adhoc teachers have been regularized

which has been adversely effected the rights 

petitioners, thus having no efficacious and adequate remedy 

available to the petitioners, the have knocked the. door of thi-

of the

IS’.

Court through the aforesaid constitutional petitions.

4- The concerned official respondents have furnished 

parawise comments wherein they raised certain leg.akand 

factual objections including the question of maintainability of 

the writ petitions. It v/as further stated that Rule '3(2) ofithe 

Civil Servant-^ (Appointment, Promotion 

1 ransfer)Rules 1989, authprised a department to lay down 

method of. appointment, qualification and other conditions 

applicable to post in CQnsuitatlon with Establishmeni ■ & 

Administration Department and the Finance Departmunt,

N.W.F.P. ■

I «•,

r
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That to improve/uplist the standard of education, 

Government replaced/amended the old procedure

incluaing SETs through Public Service Commission. KPK for 

locruilmen't of SETs B-16 vide Nolificntiof}

the

I
i:e. 1.00% , '

,•:
. -d-

No.SO(PE)'l

5/SS-RCA/o.' Ill date-'' 18/01/2011 wherein 50% SSTs .(SET) 
^ -.

shall be selected by promotion the basis of seniority cumon

fitness //' .he following manner;-

”(i) Forty percent from CT (Gen),

CT(Agr), CT(lndust: Art) with at least 5

years sen/lce as such and having the

qualification mentioned in column 3.

(ii) Four percent from amongst the DM
I

with at least 5 years service as such and

having qualification in column 3.

(Hi) Four percent from amongst the PET

with at least 5 years service as such and

having qualification mentioned in column 3.

(iv) One percent amo.ngst Instructional

Material Specialists with at least 5 years
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service and having qualification mentioned

in column 3."

It is further stated in the comments that due to: the

degradation/fall of quality education the Government

abandoned the previous recruitment policy . of

promotion, jppointment/recruitment and in order to improve

the standard of teaching, cadre in Elementary & Secondary

Education Department of KPK, vide. Notification ..dated -

09/04/2004 wherein at serial No. 1.5 In column. S -.the '

appointment of S$ prescribed as by the initial recruitment.

and that the (North West Frontier Provincial) Khyber •

Pakhtunkhwa Employees(Regularization of SavicesjAct,

I 2009 (ACT No.XVI of 2009 doted 24"’ October, 2009 is legal,

IcfWful and in accordance with the Constitution of Pakistan

which was issued by the competent authority and jurisdiction, •

therefore, all the writ petitions are liable to be dismissed.- ■'

5- l/l/e have heard the learned counsel for the parties and

have gone through the lecord as well as the law.on.the-.

subject.

ATTESTED
Tk
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6- The grievBHce of the petitioners is two fold in respect

■I

of Khyber Pakhtunkhwa, Employees (Regularization of

Se/vices) Act, 2009 firstly, they are alleging that regular post

In different cadres were adveiHsed through Public Service

Commission in which petitioners were competing with high 

profile carrier but due to promulgation of Act ibid; they .could

i:

I

not made through it as no further proceedings were
1

conducted against the advertised post and secondly, they

arc agitating the legitimate expectancy regarding their

promotion, which has bean blocked due to the in block

induction / regularization in a huge number, courtesy.Act,, No,:

XVi of 2009.

7- As for as. the first contention of advertisement and in. •

block regularization of employees is concerned, in- this ■ '

respect it is an admitted fact that the Government has the

right and prerogative to withdraw some posts,-.already
I

advertised, at any stage from Public Service Commission ■■

and secondly no one knows that who could be selected in

open merit case, however, the right of competition IS

reserved. In the instant case KPK, employees



(F\ . julafizcilioi} of Sefvicea) Acf 2009 was orofnulgaterJ,.'
I

which in-fact was not the first in the line rather N.W.F.P.(now

Khyber Pakhtunkhwa) Civil Servants (Regularization of 

Services)- Act, 1988, NWFP (now Khyber Pakhtunkhwa)/'

{Reg^Jation of Services) Act, 1989 & NWFP (now Khyber 

Pakhtunkhwa) Adhoc Civil Servants (Regularization 

Services) Act, 1987 were also promulgated and

of

were never

challenged by anyone.

8- In order to comment upon the Act. ibid, it isdmportant 

to go through the relevant provision which reads as under:- ■

S.2 Definitions. (1)—

a)-- {

aa) “contract appointment” . 

means appointment of a duly - 

qualified person made otherwise

than in accordance with the. 

prescribed method of recruitment, 

“employee”

adhoc or a contract employee 

appointed by Qovernment 

adhoc or contract basis or second 

shirt/night shift but does 

include the employees for project 

post or appointed on work charge

T ■

b) means an ■

«• • on

not.

.^C ■ }
•j I ) t ■ •

ESTED \ I j:\
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basis or who 

contingencies; 

-..........whereas,

3re paid out of

S. 3 read<?;~

Regularizatin n of services of
certain employees.— All--
employees including

recommendee of the High Court 

appointed on contract or adhoc 
basis and holding that post on 31^^ 

December, 2008 or till the

commencement of this Act shall 

be deemed to have been validly
appointed on regular basis having

the qualification 

experience fora regular post;

same and

9- The plain reading of above sections of the. .Act, 

would show that the Provincial Government, has regularized. ' 

the “duly qualified persons", who

Ibid;

were appointed on contract.

basis under the Contract Policy, and the said Contract Policy 

was never ever challenged by any 

remained in practice till the

one and the same-.

commencement of the said Act.

Petitioners in their writ petitions have not quoted any singie 

incident / precedent showing that the regularized employees 

under the said Act,

^ •.

were not qualified for the post; aqaliist

ATTESTED



wh.^h they- are regularized, 

documents showing that at the ti

nor had placed on,, record .any. .

time of their appointment on.:.

contract they had made any objection. Even o.therwise the

superior i^ourts have time and again reinstated .employees

whose appointments were declared irregular; by. the 

Authoiiles, because 

responsible for making irregular

Government
authorities . 'being- 

appointments ton ■ purely 

tempera^ and contract basis, could not subsequently turfed '' 

round and terminate semces because of no lack of 

manner of selection and the benefit of the 

part of authorities could not be giken

Qualification but on

lapses committed on to

the employees, in the instant case', as well, at the time of. 

one objected to, rather the Authorities 

appointing the private respondent's ■

appointment mo

committed lapses, while

and others, hence at this belated stage 

judgments, Act, No. XVI

in view of number. of ■

of 2009 vvas promulgated, '

Interestingly this Act, is not applicable to the educatipu 

department only, ratner all the 'employees
of the Proyin.ciei,

Government, recruited on contract basis till 31^' December 

commencement of this Act have: been■ ' 2008 or till (he
r

Y - Aj-ED •
/ ^ • '-V

V R
ourt,-.

?0.tSI
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regularized and Uioso employees of lo other, deparlinents-

who have been regularized are not party to this writ petition.

iO- All the employees have been regularized under, the

Act, ibid'are duly qualified,. eligible and competent' for the

post against which they were appointed on contract basis-

and this practice remained in ef)eralion for yortr.s. Majority of

those employees getting the benefit of Act, ibid, may have

become overage, by now for the purpose of recruitment

against the fresh post.

11- The law has defined such type of legisfatidh as-

“beneficial and remedial’’. A beneficial legislation is a

statue which purports to confer a benefit on individuals or-a

class of persons. The nature of such benefit. Is to -be

exiOnded relief to said persons of. onerous obligations- under
\

contracts. A law enacted for the purpose of correcting .a i..'

defect in a prior law, or in order to.provide a remedy 'where ; - ,

non previously existed. According to the definition of .Corpus-.

Juris Secundum, a remedial statute is designed .to. correct an

existence law, redress an existence grievance, .or.introduced .

regularization conductive to the. public goods. The challenged .

r.'

'ESTED
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Act, 2009, seems to be a curative statue as for years the./

then Provincial Governments, appointed employees on

contract basis but admittedly all those contract appointments

made after proper advedisement andwere on' the'

recommendations of Departmental Selection Committees: ■

12- In order to appreciate the arguments regarding

beneficial legislation it Is Important to understand.-the- scope

and meaning of beneficial, remedial and curative legislation!

Previously these v/ords have been explained by N.S Bindra

m interpretation of statute, tenth edition in the following

manners:-

“A statue which purports to confer a 

benefit on individuals or a class of 

persons, by reliving them of

onerous obligations under contracts 

entered into by them or which tend 

to protect persons against

oppressive act from individuals with 

whom they stand in certain

relations, is called a beneficial

legislations....In interpreting such a 

statue, the principle established is 

that there is ho room for taking a 

narrow view but that the court is . ■ 

entitled to bo generous towards the
.y ^ *•*.•.•*****.*

persons on whom the benefit has
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been conferred. It is the duty of the 

interpret a provision, 

especially a beneficial

coun to

provision,: 

Liberally so as to give it a wider

meaning rather than a restrictive 

meaning which would negate the 

very object of the rule. It is a well 

settled canon of construction that in 

constructing the 

beneficent enactments, 

should adopt that

provision of 

the court , 

construction 

which advances, fulfils, and furthers 

the object of the Act, rather than the

one which would defeat the same 

and 

illusory

■ ;•

render the protection 

Beneficial provisions call 

for liberal and broad interpretation 

so that the real purpose, underlying

such enactments, is achieved and 

full effect is given to the principles 

underlying such legislation."

Remedial or curative statues on the other hand have

bean explained as>

"A remedial statuje is one which . 

remedies defect in the pre,existing law,, 

statutory or otherwise. Their purpose is 

■ to keep pace with the views of society. 

They serve to keep our system of 

jurisprudence up to date and in .
• ; 1/

ATTESTED
/



hBrmony with new idens or 

of what constitute Just and 

human

conceptions
j.

proper
conduct. Their legitimate

purpose is to advance human rights and 

-relationships. Unless they do this, 

are not entitled to be known 

legislation

they

as remedial 

to be liberally construed. 
Manifestly a construction that promotes

nor

improvements in the administration of

Justice and the eradication of defect in 

the system of Jurisprudence should 

favoured
be

one that perpetuates aover

wrong”.

Justice Antonin Scalia of the LL-S. Supreme
Court in his book Interpretation ofon

slates that:

“Remedial 

those which
statutes are

are made to supply 

such defects, and abridge such

superfluities, in the common law 

as arise from either the
t ■ ■

general.
imperfection of all human law

f. '

from change of time and ■

circumstances, from the mistakes

and unadvised determinations of 

unlearned (or even learned) . 

Judges, or from any other 

whatsoever.” ■■
cause

13- The legal proposition that emerges is that generally 

beneficial legislation is to be given liberal interpretation, jhe
9 ■

beneficial legislation must carry curative or remedial content ■ -

ms

D

attested ;1
• /
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Such tegisiation must therefore, either clarify an amt)i:guity \or\

an omission in the existence and must theiefore, . the.

explanatoiy or ciarificalory in nature. Since the petitioners.

docs not have the vested rights to be appointed id .any.

piulicular post, oven adverlised one and private lespondents

have being regularized are having the requisite, 

qualification for the post against which the were appointed., 

vide challenged Act, 2009, which is not effecting the vested.

who

right of anyone, hence, the same is deemed, to-be -a.

and curative legislation . of therem ed Jbenuiiuai,

Parliament.

This court in its earlier judgment dated 26^^ ..November14-

2009 in WP No. 2905 of 2009, wherein the same Khyber

Pakhtunkhwa (Regularization of Servers ) Act,(2.009, vires 

challenged has held that this court has- got no

view of Article 212. ;

were

jurisdiction to entertain the-wrlt petition 

of the Constitution of Islamic Republic of Pakistan, 1973,. as ■

in

Rule or Notification effecting the terms and cohditions 

of service, would not be an exception to that, if seen in the

an Act,

the, case oflight of the spirit of the ratio rendered in

<
w'
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LAi.Shsiiy^!. & othQ.^s Versus Government of P^ki.^f^h^ ,

reRortedJn_1991SCMR1041_. Even etherise, under Rule 3 .

the Khyber Pakhtunklma 

(appointment), promotion and transfer) Rules

(2) oi
(Civil 'Servants)

1989, authorize. .

a department to lay down method of appointment,

qualification and other conditions applicable to the post in

consullalion with Establishment S Administralive Deparlmcnl 

and the Finance Depaiiment. In the instant case the., duly

elected Provincial Assembly has passed the Bill/Act, 

was presented through proper channel i.e Law and '

which

Establishment Depahment, which cannot be quashed or ■

declared illegal at this stage

15- Now coming to the second aspect of the case, ■that

petitioners legitimate expectancy in the shape of promotion 

has s..,[creel due to the promulgation of Act, ibid,, in this.

respect, it is a long standing principle that promotion is hot a . '

vested right but it is also an established principle that 'when

ever any law, rules or instructions regarding promotion, are 

violated then it become vested right. No doubt petitioners 

the first instance cannot claim promotion

in '

as a vested right^

■PTBD
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c

but those wl.o fall within (he proinoliof) ,zono do have the ■

)
^iht to he consider^ for promotion.

16- Since the Act, XVI of 2009 has been declared a

beneficial 'and remedial Act, for the purpose of all (hose 

employees who were appointed on contract and may have' 

become overage and the promulgation of the

c

)
Act, 'was

^ c necessary to given them the protection therefore, (lie other 

side of the picture could not be brushed a side' simply. It is. 

the vested right of in service employees to be considered'for 

promotion at their own turn. V/here a valid and proper rules 

for promotion have been framed which are not given, effect,

1

such omission on the part of Government•{ agency-amounts

to failure to perform a duty by law and in such cases; High 

Court always has the jurisdiction to interiere.( In service

employees / civil servants could not claim promotion to 

higher position as a matter of legal right, at the. same time, if

a ■

I

had to be. kept in mind that all public powers were- in the-.-

nature of a sacred trust and its functionary 'are- required to. . ■

exercise same in a fair, reasonable and transparent manner

strictly in accordance with law. Any transgression from such

W • .



- . .

pnnciples was liable to be restrained by the 

their jurisdiction under Article

superior courts in 

199 of the Constitution, One- 

in the absence of strict legal ■ 

always legitimate expectancy on the pan of.a

could not overlook that even

right there was

senior, competent and honest carrier civil servant to ■ be •

promoted to a higher position or to be considered for

promotion and which could only be denied for good,
proper

and valid reasons.

Indijud the petitioners can not claim their . initial

appointments on a highei post but they have every right to 

be considered for promotion in accordance f with the - C : 

piomotion rules, in field. It is the object of the esiablishmenf. . 

of the courts and the continue existence of courts of law.is to. 

dispense and foster justice and to right the 

Purpose can never he cnnipletoly nchiovod 

juslico done undone and unless (he

wrong ones.

unless (he in ■

couhs slepped. in'

and refused to perpetuate what was patently unjust, unfair'

and unlawful. Moreover, it is the duty of public authorities 

appointment is a trust in the hands of public authorities and it d

as
I

is their legal'and moral duty to discharge their functions as

attested
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por rocjdircniL'nt ofInio.lco will] cofiiplalo (mnspnroncy ns

Inw, so [hot no parson who is clipiblo and cnlilla (o ludd such

posl is Qxchiclod from (ho pnrposo of solocdon and, is no(

dcpiived of iiis any . 'jht.

y-iQomsidering (he above-sedled..principles-we are of (he

ifujm opinion (hai Ac(, XVI of 2009 is although beneficial and 

remedial legislation but its enactment has effected the in

in (he promotion zoneemployees who wereservice

convinced that to the extent of in. seryicetherefore, we are

employees / petitioners, who fall within the promotion zone 

have suffered, and in order to rectify the inadvertehtmistake

it is recommended' that (heof the respondents/Department,

in field be implemented and-■ thosepromotion rules

particular cadre to which certain .quota-for 

reseived for in semice employees, the'same be

employees in a

promotion is

In order to remove (he ambigui(yfilled in on promotion basis, 

and confusion in this respect an example is quoted, " If- inj^

cadre as per existence rules, appointment is to be made on

% initial recruitment and -50 %50/50 % basis i.e 50

X. "3
employees , have -beenthen all thepromotion quota

rrt^STED
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mre-^emimmmfme^r-en'mwm^SS^Vo’̂ mE^^nmnf.
ri

terrgwmprimSMmMMM(mmmmmmii^um[iirm^fp
•1 '. In view of the above, this writ petition is disposed of in ;

the following terms:-

0) “The Act, XVI of 2009, commonly 

known as (Regularization Of Services) 

Act. 2009 is held ns bcncficinl. and. 

remedial legislation, to which 

interference is advisable hence, upheld.

no

OffibT^ITresPd^Mat'^JareJIiredied. ^(ii)
to^^WUrlW^W^

V *' ' '"^

s e/^ / G^e^e'mp/p sTf.-CV//'^

.1

»

itiX^T^b^sZXJ'dgiTfiS f'washed- out, till then ^•> ■

d^pB^iW(^Td^BeTcohipVete ban. on fresh ’ -

■ 'Mwmssr^^
Order accordingly. ^
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SSTs (M) Bminer i

■■ O V '• I'M. I’i em
Kl^-yhenr

PHNo. o^x-^2xo3S'9, 921093,8, ,
95^0437.9210957, 921046S 

i^av 091-9210936,0800-33857 .
£-mailT'oJiq_kk85i@yahoo.coTn'

NotifLcarion
Consequent upon the recommendations., of -the Departjnental Promotion 

• Coinrnittee and.'in .pursuance of the Gqvsrnment of Khyber' Pakhtunkhwa Elementary and ■■ 
Secondary.' Education ' No'tificdtidn- NoSO(PB)/4’5/^SRC/Meeting/20i3/Teaching Cadre dated . ■ 

, 24‘'\ duly,2014',. the.following SCTs/CTs,. SDMs/DMs, SATs/ATs, SJTs/TTs, .Senior ' 
Qaris/Qaris, 'PS.HTs/SP^Ts/PSTs are hereby promoted to thepost of SSTXBi6-Chem),SST 
'Fhy-Maths), SST. (General} mated against each .BPS-16 (Rs. 12910-1035-43960) plus usual 
-~:iiouJcnces . as'admiss]bie wider the fules on regular basis under the exis.ting policy of the ■ 
Provincial .Goveinmeht,-on; the terms aridi^ndition given below With immediate effect and 
farther they iuill'pe posted'by.the District Education Officer concerned .

: ^•I^^yO^^OTrONOFPSHT/SPST/PSTTOTHEPOSTOFSST.rF!in^Chem)BPS-i6
TotdlNot.df vacajit'Post ofSSTCEio/Chein) ,

\ 25%\'>hcreinitialrQcriiitm.ent __________
I 75')o •">hdrefor Pr.o-nzotion - - _______________ ■
I 2-0 % Share-of ■promotion ofPSHT/SPST/PST

. ! Posts o.va.ila.blefbr pi’o.inotion ________
i Projiioted through this order '

02

02

01
01

01

Pi-cscnt
Place • 
ofPoslitw

'■ S..V ! S.L. iVainG of 
OJficial

£>a£c of 
lit-.Ch Remarks■

I. • ■ ••
.j /256 ..AshfaqAli- ■

Services placed at the disposal of 
DEO (M) Banner for further posting

, . -------------- ---------------—■________________  ogainst SST(Bio-Chem) post
'i’.U.lQ.:LfOTION. OF SAT/AT TO SST CBio/Gham') BPS-16 ON REGXTIAR-BASTE 

J old I No: of-uacantPostofSST (Bio/Chein) : ■ —
■ ! 25% shxiredixiiicil recr.iLitnxeiit ■';

\ share for PrombtiorL,' ' ' ■
I 4 ‘''0 Shavepfyrofnotibh of SAT/AT ■________, ■ '

- hosts availalile for proTn'otio-ix ■ • __________
\ • Promoted, throagh this order - ~

GPS, Sura . 
Banda 14-08-1984

I

02

0
2

01
01
OT

■'IsfXo. I 5.1.
: ■ No -

Na me of Official S:
Present Place of ' •
Po.No'nQ . '• .

Oafe of ■ 
Birth -

•Date of
Appott: as 
Regular AT

Remarks -

Services placed at the disposal of
DEO (M) Bunner for further 
posting against SST (Bio'-Chem) 
post. ' ‘ •

Muhammad 
■InamiUch.So 30-03-1983 \ll-02-2Oll

■ ■ •' SST fGene.-ral)
SlTfTmfyriONOfsCT/CTrnrUE sST

3SX General CM) Pbsts vacant Posts T™ ^ T 
■ : -i;59£ ^Niarcinitrdl recvuii-mp.nt ' v"' - . ^ ^—:———-

\ 7S% sharefof Pi'-bmotion. . - ' - . ^ ^ ^
' 1:fs''^'SfiarG.ofTn'oriiotionbfSCT/CT. T” ^ ^

■ ‘2:uaildc.Xr. fov promotion • ■ • ”
fr

19
05

.14
oS
08

:uorzd throiiqh this order oS

<.L.N Present J'/occ 
ofPu.-iling ■ '

Name of Official On re of-
Birth Remarks• UH-

Scrui'cRS placed at the di.y}osal of 
DEO (M) 5i<;iner for further 
posting against $ST(General) post.

ATTESTED Muha:. I adJntjtd ■Gh'S NogntinI os'-Oi'-igOo
!---

hiavatul'ch CHSDherai on-oi-iQ6:\ do-
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SSTs (JVl) JBuTLTier 2

■i-iaqat'AH■M GHSS, Gadezi 15-02-1^65
GHSS,
Amnaxuar

Sbiiv'L'Qzdi^n "i'5 02-09-1966 ------ -—do-----
5 ■ \--26 GHS Inzar . .

Maira
■Faizullah Khan ■ 01-11-1967 ....---dQ------ ...

i 6 Bakht Torin Khcn '27 GHS GivQvai 08-o3-i96/f dO'

Rashid Iqbal

■Khiasta ' /. .
'Muhammad

: 7 29 GHS Dqgai 10-04-1967 ■

3J .GHSSJangai 01-01-1967 do-

mOMOTXbN OF-P^/SPST/PSTTOTHE . '
_^olal -No. ofSST ^enei’al CM) Pbsts Drjnnrt 
25% share initial vdcridi'tTnP.nt ~

2.

t9
05 •75°o share for Promotinrf.

.
03

20 96 Share of yromotiorL bfPSHT/SPST/PST ■
Posts ava.ilahlQ fov prornotioTi • .
Ih'ov.xoted through this ^ ^ ---- 03

I
03/

s.S-N' Pj'cseniPlace, ■ 
o/Posting'

:L. . Name of Official', Date of 
Birth

o Remarks'No

Services placed at the disposal of
DEO (M) Bunnev for further
posting against SSTrCeneral) nost

Subhan-ud-Dm^3..1 GPS,Nb.3, Sura. OJ-08-1965

155 ' Abdur'-Rahini ■ GPSjB.Qmpukha- 09-02-1965. -------- (Jq.----
166.■■ SaikdMasal3 " GPS, Pershali 01-06-1961 do—

-ZaLI>OMm'7nNOPSDM/r>nr'rn.rvr,.r,r.cj.^j..r.„.j..

^5/^ ^have inxfial.recruitment^. ' ^ ------------^—;---------------
-/^Xl^'ShcLVe foT-P.irQjjT^f^ff^h,-^ ■ ^ —-------------------------

: of SnM/nivf. -----------^^^-----------------—
? ^•'^^'^^^XAe fov riroTnotinii : ^ ^ ~~—----- -—r——^—:---------

IJhomotQdthrounh fh-to

.V

19
05
14
01
oiorder .
01

■S.L - Present 
Place,-

i of Posting .

Atomic of - 
OPicial-

S.No ■ -N .Dafc 0/ 
Birth- Rcmai-ks .o

:\GHSSfial ^ Services placed at 'the ■ disposal of
Bandai: ' DJ-.O (M) Bunner for further postini

■.a^MOMOTlONOFSA 'hr^ -r post.

~5^ :>liare niiual recruitment

of proinotion-a-pPJA'T/A'T 
l^r^auailable "
I^JlOinothdtJu^b thi.<^.n.-r7.Z-----—

Sheraz'Ki'ian■1 ^5,

■

05
li i4

*w\<y Ol

—-^'ESTED
S;L'. .
No .

•A^aincoy’
Official

Obaidur
Rehman

S.Nd . Present Place 
ofPosdn g.

IhL-at ot-oe.,,,,

SngvQ. ' ■

■Date of
Birth Reinarks

1 29

against SST

19
1 05

.14
01
03

01



SSTs (M) Bunner 3. ■;

' (.
- i-' . . -.Present 

• . Place : ■ 
__ 'oPPdstinq

s:-.
■No-

S.L.
. No .

Name of ' 
Vffycial: - Date of 

Birth ' Pem'ar/cs

Services placed at the disposal of DEO (M^ 
Buhner for further posting against SST 
(General) post.

• GHSS .. 
.Gadezi-

. JafarShah;
JO-.03-jg65 '

^"ermsatidcortdvtiorLs:-

Charge report should be submitted to all co.hcerne±
Their Inter-Se^ senioritij.oh‘lo,wer'post wm remain intact.
^o-TA/DA.is-Qllowedfor joining, his duty...
They uj.ill- gw.e:an -.iindef -taking-to be recorded in their service book to the pffprt thnt r '

«* - “ ’™'* • “wS: f,
T^cy ^libe-governed rules and regulafions .

1

1

■ '.4.
5
6' •• . I

7
over

:S-
as may be issued front time to time by the

not the ■

XMuhajTimadJio/iq'rOiatta/O
.Director ' -

Elementary and Secondary Education 
Khyber Pakhtunkhwa Peshavjar.

;,:|pssssgssss“““«"“, :
concerned

■. . y. f‘.OuiciaiGoncerned.'
T^f'^‘'j^F^‘°’^yi^:Govt:J<hyberFakhturMiwaE&^^

;

End^t:No.

.^i •••
2.1

epartment.

Dy:] 
: Elemcntarij

^ r (Estab)
r^i L »Education 
Nhijbef Pakhtunkhwa Peshawar

y >

‘i

i

Fr; .
=;

' •
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X-XIGH cqSK£roRETHE^HawiSJBE

District Bun^ 

GHS Slial Bandi
4. ii^'h SST GHSS, GagraRehraatullan, b^i,

,SST (SC),'-
(SC) GHS Diwana Baba

(SC) GHSDiwanaBaba

ib SST (G) GHS Bajkata

1.
2. ShabbarozKban

3. Iriamullaii. SST '
5

BakhtRasoolICaan
i: i,4.

■

Abdur Raq5.
AbbarSST(G) GMS Banda

SST (G) GMS Kuz Skamnal.
Sher6.

^•3Shairbar
b Zar SST (G) GHS Che

7. ena
8. SST (G) GHS Bagra9 Habib-ur-Kehraan

tolSST(SC)GHSSAm»awai 

GUI said SST (G) GHS Kaiapa
i„SST(G)GCMHSDaggat

iDIS
10. Shau emi Banda. b
11.

■i12.
13. SiadAxnin

14. Sardar:

15. Israr - 
Mahir Zada (SST)

Yazdan SST (G) District Buner

iALamST(SC) GHS Shal 

SSG (G) GMS Shargahy,

Shah(G) GCMHS Dagger.

UllahSST(SC) GHSCha
GHS Shal Bandai.

nar

16
17. Shir 

-18. Bahari- 

19. Misheen

, Bandai
District Buner .

Petitioners
'..aVersus

through .Pakhtunkhwa 

1. Peshawar.Government of lOayber
?:retary,E&SEDepartmen

2. Director E&SE.KPK, Peshawar.

District Education Officer (M)

B S T

, Buner at Daggar^^^^^'DEC 2di

....Kespondents

1. D

N..
o«rt

ru
ATTESTED. .\
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/ 199PETITION UNDEI^ AETICLE 

CONSTITUTION
WRIT 

OF THE 

ISliAMIC REPUBLIC

OF THE 

OF PAKISTAN,

1973.

Sheweth;
T in BPS-16 were available 

long and no steps 

those - '.posts.

advertisement

vacancies of SS.i . -hI1). ' That numerous
■ in the respondent department

taken for appointments against

Since i
6were • • was'2009 anin the year I' However

media, inviting applications for ■ , 

but a rider was 

would not be

published in the print 

appointment against
therein that in-service employees

restrained

those vacancies,
'3

given 

eligible 

applications.

. >
from making •wereand they

of • in-do belong to the category
not permitted'to apply

That the petitioners 

service employees, 

against the stated SST vacancies.

2)
who were

adhoc/ contract basis

■ were/ later WAb ' 

ICPK Employees. ... 

2009 (Act .No.XVI of

That those iwho were appointed on

abovesaid vacancies 

strength of

3)I
theagainst 

regularized
(Regularization of Services) Act

2009)

the• on

|P»r?* 1*^

adhoc/. . contract 

■prompted 

be the- ; in-service 

in the competition

of thethe regularization

referred to in the preceding para.
4) That

eraployees 

the left, out contendents, may 

employees who desired to take part 

.hose who did .all m .he psoraotloh

e X A‘M t N E 
Pest'awSr High ' \in .
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f

decided vide- a/ ultimately
d 26.01-2015 (Annex “A )

•which , werepetitions
consolidated judgment date

ibid, ■ thisthe judgment
consider the promotion

handing downThat while, 5) pleased toHon’ble Court was also, a, • 

in the concluding
18 of the judgment as^

under paragraph
made m that respect

quota i.adirection was ■ ^

the following effect;- Sipara to
directed to workout 

as per 3.hove 

30 daps and 

tiir the 

he

“Official respondents are 

the backlog of the promotion quota
withintioned example,

in-service
men
consider 

backlog IS 

complete ban

employees,
•• iwashed oaf, till then there

fresh recruitments”
■ B

on

idered for promotion, 
gust Court in the 

ointed on

were consThat the petitioners

pursuant to 

abovereferred judgment, ^

V'. 6) findings given by this authe
and they v/ere app 

dates ranging from 01.03.2012 to
on variouspromotion 

31.07.2015 (Annex
..effect, as . 

Court, ■,
with immediatebut

by the august Supreme
hall rank Seniorlaw laid downagainst the

of one batch/ year sthat the promotees
batch/ year.to the initial recruits of the same

of the SSTs in BPS-16.has not

the legal obligation of., the 

seniority list every year. ; ;

That till date seniority list

been^ -.
respondents to issue

1
1)

issued, as against
1,lie*«M>

were having the required
were, also

the ; benefit' of

though the petitioners 

s much earlier ■. 

but they -were

8) That and the vacancies 

deprived
gainst the principle of law

qualification 

available
of

as apromotion at that juncture atteIstbe

KiTlN'e#*,.c V
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of fcarrl All 

•Mu^aminad
Court in the caselaid down by the apex 

reported 1985 

Yousaf (19.96 ;
from the enjoyment of the high post not only

of financial benefits for years

/
scMh 386 and followed in 

SCMR 1287). As such they were deprived

in'terms, of

,r
r.

status but also in terms

• no .: other „.mortally aggrieved and having
remedy, the petitioners

9) That feeling 

adequate 

approach this august Court for a

the following grounds.-

and efficacious
redress, inter alia, on

r.-ROUNDS;

equipped with all the requite 

the posts of SST -(BPS-lB) 

available but' for 

withheld and the

wereThat the petitioners 

■qualification for promotion
and also the vacancies were

A.
to

long ago
valid reason the promotions

retained vacant in the promotion quota,

not attributable to the

were
no

posts, were 

creating a 

petitioners, 

august Supreme 

the back benefits 

occurred;

backlog,, which was 

hence, as per following examination by- the 

are 'entitled to

had .:
Court, the petitioners ,

from the date the vacancies

“promotions of such promotee (petitioners 

in the instant case) would be regular from

reserved under the

departm en tal , prqm o tion
date that the vacancy 

Rules

occurred”

for

have a right and entitlementlp the

: jh^-day the
ESTEP

That the petitioners
benefits attached to the post fr^

ATTT

'■B

back

DEC 2016
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/

vailability of; the-i and aof the petitionersr
qualifi'^3-^^°^^/

/ vacancies coincided.
es of one and the

seniordo Ihe; :

sat'.on the

being the promote
to be placed

That the petitioners 

batch, are
C. required

same 

fresh appointees

seniority 

has been is

have

seniority list whatsoever
but the respondents

list and uptill now no

issued/ circulated.
has: beenseniority list 

can filo ^ 

to the Services 

therefore

directions.

That in view of the fact that
neither

recourse

no
departmental

Tribunal

sr-.D. sissued, the petitioners 

appeal nor can have 

for agitating their grievances

can issue appropriate

this august ,

to... the, 

in view of.

• . t
6

Court vvith law, mto act in accordance
laid down by the apex

respondents Court in the
of law

ncements reported m
the principle SC 612,.- 200.3,in PhD 1981
pronou 

SCMK325, etc.
treated

of Article

in. tinot been 

inst the provisions.
havethe petitioners

with law as agai
That
accordance

4 of the Constitution.

E.

dditional

of the^
aitheir right to urge <reserve

of court, after the

Icnown to them.

That petitioners 

grounds with lea
respondents becomes

Spec’.016;, ■,

• >
its is, therefore, prayed that on

Hohble Court, may

direction to the respondents

of the petitioners

In view of the foregoing

of this petition
• be

this
accef)tance

pleased to issue an 

for treating the promotion
from the date.
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if*/

had become 'vacancies naa-
of SSTs

being;

•i and the;■•

qualified on 

and also to circulate
/ were the seniority list

the " petitioners
they
available, tosenior positions

t the fresh recruits.16), gwng
promotees agains ■ .fp

' i •found fitarehich the petitioners 

also be granted.
■ ■ mremedy to w ftj^^riy other

• -j

'■ tM
Petitioners

Through
11

IVIuliaitimad
Advocate Sup^

Ahh.ta£lly^^
Advocate High Co»>

gihie Court
iCi

Q,&

Vhassubject matter 
St Court.no such petition”re:Uh®dH,«.epe«to„ea

on the 
in this augu

AdvodmeI

USTLQFBQQKSi , ^-gtan, 1973.

2)

ID£■ • TEST
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CO UR r. PESHA WAR.PF.SRAWAR HIGH

ORDER SHEET

X✓' "X ,
Order or olher Proc-codings wilh S'lgnat^^o^i^Dale of Order/ 

Proceedings -
*• •

■:m ,
IWP No. I951-P/201601/12/2016. /:.*•

Mr. Isa khan Khalil, advocate,

Mr. Rab NawazKhan, AAG for r^ndeftts
Present: f'

I

Through ', the instant writ.^YA,nAi? AH MAD SETH,

have prayed for ■ issuance of anpetition, the petitioners

appropriate writ directing the respondents to treat their promotion

and also to circulate the[Vom the dale, they were qualified on

list of SSTs BS-ie by giving them senior position bemg
seniority

promotees against the tresh recruits.

Arguments heard and available re

'Phe prayer so made, in

•j

cord gone through
2. '(

the writ Aetition and argued
3.

of petitioners in two parts; 

are claiming an appropriate direction to- the

bar clearly bifurcate, the caseat

frstly, petitioners :e.

to circulate the senior list of SSTs (BS-16). Yes. 

section-8 of Kltyber Palchtunldiwa, Civil'Servants 

administration of service, cadre, or post, the

respondentso

according to

Act, 1973, for proper

D

Pesl7awar High Ceyti

V -. i



a seniority list otMHc members ofappointing authority shall cause

the time being of such service, cadre, or post to be prepared and 

Ihc said sanioi-ily lisl so prepared under subseetion-l, shall be

revised and notified in the official gazette at least once m

calendar year, preferably in the month of January, In view of the

clear provision of law, the first prayer of the petitioners is

of learned AAG and the competent.allowed with the consent

is directed to issue the seniority list of SST’s BS-16, in

seniority etc, but in the

authority is

accordance with the la^^, relating to

month of January, 2017, positively.

'd if ecti o'hd. ltd' fSlaht
-/f)

wherem j^diey

respondents tdr,treatingdl5fliPmpttoofthe;ppto^^

and'vaeatutiesJ.haSi SecSmetJivfi|laWe- 

- senior! being:,,praitiplees:. against f the.

date;.:they:w|rtft3uat®Mi
i.—' ' *'

besideC ®nsiflenng:;;them _

of-the view that the. samedirect ;recmitd:;is.:c®ceTrTed;:,we^ are;

■Gondition’loi-servfGe-. and-as iuch; -underg^ains-'itid terms--and

2d2"df:tli£cbiMmfi6hithis:Cburt:rsJiafi^I
article-

jmcti6h-aftHd;S!Wr]S»^

In view of the above, this writ petition is disposed of
5.

liES
16^-D''EC 2016
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with the direction to" the respondents, as indicated in para-3,

whereas -the seniority and promotion being terms and conditions

of service is neither entertain-able nor maintamable in writ

jurisdiction,
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BETTER COPY-

IN THE SUPREME COURT OF PAKISTAN.
(APPEAL JURISDICTION)

; . PRESENT:
MR. JUSTICE EJAZ AFZAL KHAN 

- MR. JUSTICE SH.AZMAT SAEED 
V . MR. JUSTICE EJAZ UL AHSAN.

I

CIVIL PETITIONS NO. 127-P TO 129-P OF 2016

(Against the judgment dated 26.01.2015 Peshawar High Court, Peshawar 

passed in with Petition No.2905 of 2009, 3025 of 2009, and others.

The Chief Secretary, Govt: of KPK, Peshawar and Others. ...Petitioner(s)
(in all cases).

VERSUS.

•. Attauilah and Others 
NasruminuIIah and Others. 
Mukhtar Ahmad and Others. Respondents.

For the petitioner(s): Mr.Mujahid Ali Khan, Addl.A.G.KPK

For the respondent(s): Mr.Ghulam Nabi Khan, ASC 
Mr.Abdul Qayyum Sarwar, AOR.

Date of Hearing 20.09.2017.

ORDER.

EJaz AfzalKhan J. The learned Additional General 
appearing on behalf of the Govt, of KPK stated at the bar that as per 
instructions of the Government he does not press these petitions. Dismissed 
as such.

SdZ-EJaz Afzal Khan,J 
, ;Sd/- Sh.Azmat Saeed,J. 

Sd/-Ijaz ul Ahsan, J.

ISLAMABAD.
^ 20.09.2017
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BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE TRIBUNAL
PESHAWAR.v

■•cM
•V V

Service Appeal No: 102/2018

Khaista Muhammad SST GMS Kala Khela District Bunir. Appellant.
%

VERSUS

Secretary E&SE Department, Khyber Pakhtunkhwa & others. Respondents

JOINT PARAWISE COMMENTS ON & FOR BEHALF OF RESPONDENTS No: 1-3.
1I

Respectfully Sheweth

The Respondents submit as under:-

PRELIMINARY OBJECTIONS.

1 That the Appellant has got no cause of action/locus standi.

2 That the instant Service Appeal is badly time barred.

3 That the Appellant has concealed material facts from this Honorable Tribunal.

4 That the instant Service Appeal is based on mala fide intentions.

5 That the Appellant has not come to this Honorable Tribunal with clean hands.

6 That the Appellant is not entitled for the relief he has sought from this Honorable
.V, Tribunal.

7 That the instant Service Appeal is against the prevailing law & rules.
C

. 8 That the instant appeal is based on mala-fide intentions just to put extra ordinary 
pressure on the Respondents for gaining illegal service benefits against the post of 
SST(Sc: )

9 That the Appeal is not maintainable in its present form.

10 That the Appeal is bad fOr mis-joinden& non joinder of the necessary parties.

11 That this Honorable Tribunal has got no jurisdiction to entertain the instant case.

-s,;12 That the instant service appeal is barred by law.

13 That the appellant has been treated as per law, rules & policy. jk'

•■.'i

14 That the appellant is not competent to file the instant appeal against the Respondents.

' 15 That the notification dated 28/10/2014 is legally competent & is liable to be maintained.



I
ON FACTS.-/

N,

>) Tna Para-l ,s correct to the extent that the Respondent Department has soueht 
apphcation frorn the eligible candidates for the appointment on adhoc basis against the

- nnt I -hi Conditions that the in service teachers of all cadres
not eligible to apply for the said adhoc &

Respondent Separrmem ^" i" ‘he

are
contractual posts.

2

3

m,i, .,„s K-rr tt.Aaappointed on

ready references).

==========

-:r==r:;pr=;-;--2
silSsssss;directions to

5 That Para-5 pertains to the Court i 
already been implemented by the 
comments.

record & judgment dated 26/01/2015 which 
Respondent Department, hence

has
no further

' has been

cum fitness basisWith immediate effect instead of the year 2009.

' Sen?Trocf 'Tr/j ^ - baseless & without

ogent proof & legal justification& even against the fartn^i r^^ >• *l-

=si;
judgments reported as SCMR P-386 & SCMR 1996 P-nsVoVtJe WSupre^ 

not applicable upon the case of the appellant.

no comments being pertains to the Court record.

no comments being pertains to the Court record.

promoted against the 
on dated 30/10/2014

any

of Pakistan are e Court

9 That Para-9 needs

10 That Para-10 is also needs



•» * .

/
11 That Para-11 is correct that the Respondent department has filed a CPLA against thp

grounds that as per judgment date 26/01/2015 of the Peshawar High Court a hark loa! 
: : has been worked out for the promotion of in service teach^rsT the b^i.

======;===

12 That Para-12 is incorrect & denied. No departmental appeal has 
appellant to the Respondents. Hence, the appeal 
following grounds inter alia

/ H.*

been filed by the 
in hand is liable to be dismissed on the

ON GRONDS.

A

Respondents. maintained in favour of the

B Incorrect & not admitted. The statement of the appellant is baseless & liable to be •

Ihe^SSTln °f back benefits
the SST(G) post since 2009 under the relevant
promotion policy.

s: 7;::-Republic of Pakistan 1973 by the Respondents. constitution of Islamic

dismissed on
vide

C
against

provisions of law, recruitment

D

& “stT/caLn."'"'''"'- ^ -'‘bout any cogent proof

F Legal. However, the Respondent Department seeks leave 
Tribunal to submit additional grounds, record & 
arguments on the date fixed.

of this Honorable 
case law at the time of

Dated / /2018

EfcSE Department Khyber 

Pakhtunkhwa, Peshawar. 
(Respondents No: 2&3)

Department Khyber 
Pakhtunkhwa, Peshawar. 
(Respondent No: 1)



Il-'l c

S.
BEPORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE TRIBUNAL
PESHAWAR.

Service Appeal No: -' :/2018

r District p-p Appellant.

VERSUS

Secretary E&SE Department, Khyber Pakhtunkhwa & others. Respondents

AFFIDAVIT

1, • - •• : - . ... Asstt: Director (Litigation-ll} E&SE Department do hereby
-jlernniy affirm and declare that the contents of the instant Parawise Comments are true & 
•orrect to the best of my knowledge & belief.

i

Deponent

f
Asstt: D rector {Lit: II)
E&SE Department, Khyber 
Pakhtunkhwa, Peshawar,7

'i


