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ORDER

13" July, 2022 1. Mr. Akhtar Ilyas, Advocate, learned counsel for the appellant
present. Mr. Muhammad Adeel Butt, Addl: AG alongwith Mr.
Muhammad Tufail, Assistant office of the Directorate, Elementary
& Secondary Education (E&SE), Peshawar- and Mr. Iftikhar Ul
Ghani, DEO(M) Buner in persoh present.
P '~""“h ’-";\\m‘\ x . .
”“\dgj ‘3\*-\ \ Vide our detailed ?rder of today placed in Service Appeal No.

| WX
S N S 82/2018 *titléd “‘Abdur Rashld -vs- 'thé *Government ofr‘ Khyber
o L4 N '
. Pakhtunkhwa through Secr?[tary Elerglentgry & Sgcondary Educatlon
S s\ A s\
TN r. (E&SE), Department Peshawar and others” (copy placed in this file),

“

A, \\‘ \ )
N ey \)\ this appeal is also disposed of on the same terms. Costs shail follow

the events. Consign.

3. Pronounced in open court in Peshawar and given under our

" hands and seal of the Tribunal this 13" day of July, 2022.

(KALYM ARSHAD KHAN)
CHAIRMAN

(FARBEHA PAUL)
MEMBER(E)




25511.2021 Proper DB is. not avallable therefore, the case is

adjou rned toli?/ /m"for the samé,{ﬁ)efore@

Reader
j’é -> 2 .

Learned counse! for the appellant present. Mr. Yakmin Khan, ADEO
5y

" alongwith My Kabirullah Khattak, Additional Advocate General for the

respondents present.

Learned counsel for the appellant requested for adjournment on the ground

that he has not made preparation for arguments. Adjourned. To come up for

L

"a':i‘rgumenis_on 13.07.2022 betfore the D.B.

A g | . ?az

[ o ——— S
(MIAN MUHAMMAD)

(SALAH-UD-DIN)
MEMBER (EXECUTIVE) MEMBER (JUDICIAL)
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05.08.2021 Learned counsel for the appellant present.

| ‘Mr. Kabirullah Khattak, Additional Advocate General alongwith -~
Ubaid-Ur-Rehman ADO (Litigation) for respondents present.

Former made a request for adjournment being not in I
possession. of the file today. This being an old case be fixed ih last . |
week of Sépfember, 2021 for arguménts. Adjourned'. T6 cdme up for .
arguments on 23.09.2021 before D.B.

A~

(Atig Ur Rehman Wazir)
Member (E)

23.09.2021 | Counsel for the appellant and Mr. Muhammad

Rasheed DDA for the respondents present.

. Learned counsel for the appellant requested for
adjournment for preparation and assistance. Case to .

come up for arguments on 25.11.2021 before the DTB. -

(Rozina R;_hman) | C%~ -

Member(Judicial)




14.01.2021 - Junizr go counsel for appellant and Kabir Ullah Khattak
. learned Additidnal'Advocate General alongwith Ubaid ur Rehman
ADEO for respondents present.

Due to COVYID-19, the case is adjourned to 01.04.2021 for

the same asc bafor2.

-

READER
{
01.04.2021 - Due to non availability of the concerned D.B, the case is
adjourned to 20.05.2021 for the same.
. ;eégeé
05.03.2021 Due to pandemic of covid-19, the case is adjourned to

05.08.2021 for the same before D.B.
@r;
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g A_ 2020 Due to COVID19, the case is adjourned to -
_/_LZOZO for the same as before. .

06.07.2020 - Due to COVID19, the case is adjourned to 31.08. 2020 for
the same as before.

31.08.2020 ‘Due to summer vacation, the case is adjourned to

05.11.2020 for the same as before.

B!
f
¢ 0
05.11.2020 Junior to counsel for the appellant and Addl: AG

alongwith Mr. Obaid Ur Rehman, ADEO for respondents -
present. |
The Bar is observing general strike, therefore, the

matter is adjourned to 14. 01 2021 for hearing before the D.B.-

. .

|

(Mian Muham Ch&[ an
Member (E)
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03.03.2020 .
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Counsel for the appellant and Mr. Kébirullah Khattak,
Additional AG alongwith Mr. Muhammad Irfan, Assistant for

‘the respondents present. Learned counsei for the appellant

on 08.04.202Q are D.B.

seeks adjourn IE t. Adjourned. To come up for arguments

(Mian Mohammad) (M. Amin Khan Kundi)
Member - - Member




18.12.2019 Learned counsel for the appellant present. Mr.
Kabirullah Khattak, learned Additional Advocate General
alongwith Mr. Obaid Ur Rehman, ADO and Mr. M. Irfan,
Assistant present. Learned counsel for the appellant
seeks adjournment. Adjourn. To come up for arguments
on 26.12.2019 before D.B.

3 &

Member Member

26.12.2019 Clerk to counsel for the appellant present. Mr.
' Muhammad Jan, DDA alongwith Mr. Obaid Ur Rehman,
ADEO for respondents present. Clerk to counsel for the
appellant submitted an application for adjournment as
learned counsel for the appellant has gone to Islamabad
due to his personal engagements. Adjourn. To come up
for arguments on tomorrow i.e 27.12.2019 before D.B.

e
ﬁn;ber Member

27.12.2019 Counsel for the appellant present Mr. Muhammad
Jan, DDA for respondents present. Learned counsel for
the appellant seeks adjournment. Adjourn. To come up

for arguments on 09.01.2020 before D.B. @

Qﬁf o

Member ‘ Member

!

09.01.2020 Due 'to general strike of the Khyber Pakhtunkhwa Bar
‘ Council, the case is adjourned. To come up for arguments

on 03.03.2020 before D.B.

. \ /\
ﬁber : @

Member

(\




30.04.2019 - Learned counsel for the appellant and Mr, Muhmnrﬁéd
| Jan learned Deputy District Attorney present. Learned counsel
- for the appellant ‘seeks adjournment. - Adjourn. To come up for

| E argumenfs on 15.05.‘_20‘19 before D.B..

Member - ' ‘Member

15.05.2019 o Counsel for the appeliant and Addl. AG for the'_

re’s-pondent's present.

_ Due to demise of his father, learned Member of the ,
 Bench (Mr. Hussain Shah) is on leave. Adjourned to -
24.07.2019 for arguments before the D.B. ' "

- Chairm

‘ 24.67.2019 : Learned counsel for the appellant present. Mr. Usman
' i Ghani learned Diétrict Aftomey for the respondents present.
Learned counsel for the appellant seeké adjournment.

Adjourned. To come up for arguments on 09.10.20‘19 before

DB. ..

(Hussain Shah) (M. Amin’Khan Kundi)
Member Member ’
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- X -24.01.2019 Cl:erk to counsel for the appellant present. Shakeel
, Suioeriritendent representative of the respondent department
present. Written reply hot submitted. Representative of the
respondent department seeks time to furnish written
reply/comments. Granted. To come up for written

reply/comments on 13.02.2019 before S.B @ /\

. J‘\.

Member

13.02.2019 Learned counsel for the appellaﬁt and Mr. Kabir
Ullah Khattak leamed Additional Advocate General
‘élong_wi:th Ubaid ur Rehman ADO present.
Repfeseptatii/é of the respoﬁdent department submitted
written %reply/comments. Adjourn. To come up for

rejoindél'/ax'gu1n§nts on 28.02.2019 before DB @ A

Member

28.02.2019 " ... Clerk to counsel for the appellant and Addl. AG
AT o aléngwith Hayat Khan, AD .and -Ubaidur Rahman,

" ADO for the respondents pr'eé.'ent. '

~ Due to general strike’ on the call of Bar
Association instant matter is:adjoumed to 30.04.2019

before the D.B.

‘ S ' \ \
@?nb'er I Chaifman



10.08.2018

09.10.2018

27.11.2018

18.12.2018

Neither appellant nor his counsel present. Mr. Kabirullah *
Khattak, Addl: AG for respondenté present. Case to come up
for written reply/comments on 09.10.2018 before S.B. .

’

Chairman

Counsel for the appellant Mr. Akhtar Ilyas Advocate
present. Mr. Kabirullah Khattak, Addl. AG for the
respondents present and made a reqﬁest for adjournment.

Granted. To come up for written, reply/comments on

27.11.2018 betore S.B.

Chairman

Learned counsel for the appellant and Mr. Kabir Ullah
Khattak learned Additional Advocate General alongwith Mr. Hayat |
Khan Assistant Director present. Written reply not submitted.
Representative of the respondents seeks time to file written
repiy/comrﬁents.: Granted. To come up for written
reply/comments on 18.12.2018 before S.B. |

1

Learned counsél for the .‘appellant and Mr Kabirullah
I<Hatték ‘{carned ‘Additionaiv Advoqqte Geﬁeréi al‘ongwith' .
Muhammarld» Azam KPO prgsenf. Written reply not received. |
Representative of the resp‘ondént depértmen1 seeks time to furni'sh.
written reply/comments. Grantéd by way of last chance. To come
up for written reply/comments on 24.01 2019 before S.B.

&,f

Member



07022018 ‘ . Counsel for tHe appellant present. He submitted preliminary
H | arguments that similar appeal no. 363/2016 titled Shireen Z':lda-vs-
Education Department and appeal no. 489/2017 titled Sher Yazdan-vs-
Education Department have already been admitted éto";egular hearing. This

has also been brought on the same grounds:

In view of the orders in the above mentioned service appeals this
appeal is also admitted to regular hearing on the basis of the submission of
the above mentioned plea. Thg appellant is directed to deposit security and
process fee within 10 ,d:a-ys. Tl}eyeaftef n_oﬁccs _‘t_)c issued ’FQ: phe .r‘ésp(:)"ncil:eg‘ltjs

for writtén reply/pp"mmen.t's‘ on 16.04.2018 before S.B. . . .

e E- . . S, .
O I SRIEH : St . Sy
P Th 03 [ . . A . LN . .-( '

| [ - - ' (AHMAD HASSAN)
S ;c..:(.??ﬁ&.mi ' s R . e N \ME.MBER '

.‘,'

16.04.2018 Clerk of the counsel for appellant and Addl: AG Tor the

' respondents present. Sceurity and process {ee not deposited. Appellant is
S N ' ! - <3 :

directed 1o deposit sccurity and process (ee within seven(7) days. thereafter

notices be issucd to the respondents for written reply/comnicats on:

05.06.2018 betore S.1B. T S

05.06.2018 Learned counsel for the appellah’p present. Learned Additional
Advocate General present. Security and process fee not deposited. Learned

. . counsel for the appellant requested for further time to deposit. security and
Appellant Deposited

. Process Fed TOCesS fee. Requested accepted by way of last-chance. Five days-given to
Seﬁuty & FIOCeSS P eposit security and process fee. Thereafter notices be issued to the

respondents - for written reply/comments. To come up for written
reply/comments on 10.08.2018 before S.B - |

Member
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B/Z}IK to be put up there on % 22 lzg

Form-A
FORMOF ORDERSHEET
. Court of
Case No._ 98/2018
S.No. | Date df order Order or other proceedings with signature of judge
proceedings -
1 2 3
1 ‘23/_1/2018 The appeal of Mr. Rehman Ullah presented today by Mr.
‘ Akhtar llyas Advocate, may be entered in the Institution
Register and put up to Worthy Chairman for proper order
please. h ‘
REGISTRAR ~
2-

This case is entrusted to S. Bench for preliminary hearing

S




k A . BEFORE THE KHYBER PAKHTUNKHWA SERVICE
: | TRIBUNAL, PESHAWAR
S.A. No. ‘Z§ /2018
Muhammad Rahim ........ PP Appellant
Versus

- Govt. of KPK through Secretary, (E&SE),

Department, Peshawar and others.......................... Respondents
INDEX
S.No. | Description of documents. Annexure | Pages.
1. | Appeal : -4y

- 2. | Copy of consolidated judgment A .
| dated 31.07.2015 5-94

3. |Copy of promotion order B

15.11.2014 Qq'pj’

4. | Copy of W.P.No.1951 and order C Qa] .225"7
5. | Copy of order of august Supreme D .
Court of Pakistan dated 20.09.2017 33‘ -5%
6. | Copy of departmental appeal / E
‘ representation L( o
7. | Wakalatnama A &/
Dated: ?/3/// fg : /
lant
Through W
, Akhtar Ilyas
Advocate High Court

6-B Haroon Mansion
Khyber Bazar, Peshawar
Cell: 0345-9147612




BEFORE THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL, PESHAWAR Khyber pag

S.A. No. gs /2018

Muhammad Rahim, SST (G)

u.erv.tc T

GHS Swari, District Buner ........................ ereeereeian Appellant
VERSUS
1. Govt. of KPK through Secretary, Elementary & Secondary
Education (E&SE), Department, Peshawar,
2.  Director, Elementary & Secondary Education, (E&SE), Khyber
Pakhtunkhwa, G.T Road, Peshawar.
3. District Education Officer (M), District Buner at Daggar.
........... Respondents
APPEAL U/S 4 OF KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 FOR
TREATING THE PROMOTION OF THE
APPELLANT FROM THE DATE HE HAS
QUALIFIED ON, AND THE VACANCIES HAD
BECOME AVAILABLE:
Sheweth;
1)  That numerous vacancies of SST in BPS-16 were available in the

 respondent-department since long and no steps were taken for

appointments against those posts. However, in the year 2009 an
advertisement was published in the print media, inviting
applications for appointments against those vacancies, but a rider

iledto-da8Y g given therein that in-service employees would not be eligible

>3 1]

istrs aﬁf

I3 2

3)

and they were restrained from making applications.

That the appellant do belong to the category of in-service
employees, who were not permitted to apply against the stated
SST vacancies.

That those who were appointed on adhoc/ contract basis against
the abovesaid vacancies were later on regularized on the strength
of KPK Employees (Regularization of Services) Act, 2009 (Act
No.XVI of 2009)

BCuhyvwey
ibung)

Diary No._/_ké‘
ﬁ)atedﬁ/_&_/ﬁ%@/?



)

5)

6)

,7)

8)

9)

That the regularization of the adhoc/ contract employees, referred
to in the preceding para, prompted the left out contendents, may
be the in-service employees who desired to take part in the
competition or those who did fall in the promotion zone, to file
writ petitions, which were ultimately decided vide a
consolidated judgment dated 26.01.2015 (Annex “A”)

That while handing down the judgment, ibid, the Hon’ble
Peshawar High Court was pleased to consider the promotion
quota under paragraph 18 of the judgment, as also a direction
was made in that respect in the concluding para to the following
effect:-

“Official respondents are directed to workout the
backlog of the promotion quota as per above mentioned
example, within 30 days and consider the in-service
employees, till the backlog is washed out, till then there
would be complete ban on fresh recruitments”

That the appellant was considered for promotion, pursuant to the
findings given by the august High Court in the abovereferred
judgment, and he was appointed on promotion on 15.11.2014
(Annex “B”), but with immediate effect, as against the law laid
down by the august Supreme Court, that the promotees of one
batch/ year shall rank Senior to the initial recruits of the same
batch/ year. |

That till date seniority list of the SSTs in BPS-16 has not been
issued, as against the legal obligation of the respondents to issue
seniority list every year.

That though the appellant was having the required qualification
much earlier and the vacancies were also available, but he was
deprived of the benefit of promotion at that juncture, as against
the principle of law laid down by the apex Court in the case of
Azam Ali reported 1985 SCMR 386 and followed in
Muhammad Yousaf (1996 SCMR 1287). As such he was
deprived from the enjoyment of the high post not only in terms of
status but also in terms of financial benefits for years, It may not
be out of place to mention here that the appellant was at

promotion zone at the time of Regularization of Adhoc recruits
of 2009.

That appellant alongwith others filed W.P.No.1951-P/2016 for
issuance of seniority list and considering the appellant from the



10)

11)

12)

date when the Adhoc Employees were regularized instead of
immediate effect.

That the stated writ petition has been decided by worthy
Peshawar High Court vide order dated 01.12.2016. (Copy of
W.P.No.1951 and order is attached as Annex “C”)

That the respondents assailed the judgment of Peshawar High
Court referred to in Para-4 above before the august Supreme
Court of Pakistan. On 20.09.2017 (Annex “D”) the respondents
withdraw the petition and as such the judgment of hon’ble
Peshawar High Court attained finality.

That after the withdrawal of appeals, the appellant preferred
departmental appeal/ representation (Annex “E”) to reépondent
No.2, through proper channel, which was not decided/ responded
within the statutory period, hence the instant service appeal,
inter-alia on the following:-

GROUNDS:

A.

That the appellant was equipped with all the requisite
qualification for promotion to the posts of SST(BPS-16) long
ago and also the vacancies were available but for no valid
reason the promotion was withheld and the post was retained
vacant in the promotion quota, creating a backlog, which was
not attributable to the appellant , hence, as per following
examination by the august Supreme Court, the appellant are
entitled to the back benefits from the date the vacancies had
occurred;

“promotions of such promotee (appellant in the
instant case) would be regular from date that the
vacancy reserved under the Rules for
departmental promotion occurred”

That the appellant has a right and entitlement to the back
benefits attached to the post from the day of the qualification of
the appellant and availability of the vacancies coincided.

That the appellant being the promotee of one and the same
batch, are required to be placed senior to the fresh appointees,
but the respondents have sat on the seniority list and uptill now
no seniority list whatsoever has been issued/ circulated.
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~ D. That the appellant has been discriminated, which goes against
the provision of Articles 25 and 27 of the Constitution, 1973.

E.  That the appellant has not been treated in accordance with law
as against the provisions of Article 4 of the Constitution.

F.  That appellant reserve his right to urge additional grounds with
leave of the Tribunal, after the stance of the respondents
becomes known to him.

| Prayer:

In view of the foregoing, it is, therefore, prayed that on
acceptance of this appeal, this Hon’ble Tribunal may be pleased to
issue an appropriate direction to the respondents for treating the
promotion of the appellant from the date he was qualified on, and the
vacancies had become available, and the impugned order may kindly
be modified by giving effect from the date when the fresh recruits are
regularized w.e.f. 2009 alongwith back benefits in accordance to the
judgment dated 26.01.2015 and also to circulate the seniority list of’
SSTs (BPS-16), giving senior positions to the appellant being
promotee against the fresh recruits.

Any other remedy to which the appellant is found fit in law,
justice and equity may also be gra :

Ap

Through
AkhtatIlyas
Advocate High Court

AFFIDAVIT

I, do hereby affirm and declare on Oath that the contents of the
accompanying Appeal are true and correct to the best of my
knowledge and belief and nothing has been concealed fro S
hon’ble Court.
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PESHAWAR HIGH COURT, PESHAWAR\\

(JUDICIAL DEPARTMENT) - /[ /7,
o Q‘ B
| [t
Writ Petition No.2905 of 2008. jx‘;;a-'\ *‘;‘J /'-.f-_Lf
' ‘E«::‘: . '~ -
ATTA ULLAH AND OTHERS............. PET/T/ONBSS\Q =2

THE CHIEF SECRETARY KPK'ETC....RESPONDE[\.!'I.;S,.,'

JUDGMENT.

Date of hearmg /\, C O/.Z_ [ ;

AppeﬂanUPenﬁonerfdkw (j/wr,ﬂﬂzqﬁ /’Makfhg A.\agﬁff%fm?f(‘%@

Respondent. bb QSJ'X’YCLL\Y Oq{’f pr’k%[l /i\huc’tl/@ L(
R / (/’,\J,c@Dd;Y A’f’\fvl\d\—j tL' nu\ A/n\('_}

WAQAR AHMAD SETH,J:- Th:ough th/s smglb‘

judgment we propose to dispose of the inst;a_(it_\lj/}?ri_( ,:Pez‘ft,iqn
' No.2905 OF 2009 as well as the connected Writ Pelition

" Nos.2941, 2967,2968,30116. 3025.3053,3189,3251,3292 of -

| 2009,496,556,664,1256,1562,1685,1696,2176,2230,2501,2696, "+~ "~ |

2728 of 2010 & 206, 355,435 & 877 of 2011 as’ common .

/,'/ question of law and fact is inveived in all these petitions. . -

“M-—.‘—- ae o




o

- 2- The petitioners in all the wri peﬁfiorjé ‘ hé\'/e'
approached this Court under Article 199 of the Con,s{)"tytioh-'d - '
Islamic Republic of Pakistan, 973 with the following relief - '-

“It is, therefore, prayed that on acceptanc_e,i_ L
of the Amended Writ Petition the above '
noted Act No.XVI 2009 namely ‘The Noith
West Province Employees (Regularizatl}éo‘#:".-. Ve
of Services) Act, 2009 dated 24" Octobé},'
2009  being illegal unlawful, with';)‘ut‘- = .
authority and' jurisdiction, based On
malafide  intentions ~ and  being
unconstitutional a$ well as ultra vfres_--':t-of
the basic rights as mentioned in thc- S
eonstitutiorr be. setaside and  the |
respondents be directed to fill up the abév.é" --
noted posts after going thro'ugh the !gg;hl .
and Iéwful and the normal procedure as-
prescribed under the prevailing I‘.aw's"
instéad of using the short cuts for ob/igji'n:g..
their own person. |
it is further. prayed that the

notification .  No.A-14/SET(M) dated )
11.12.2009 and Notification No.A-1 7/SEAT(;>')-._ o
Contract-Apptt:2009 dated 11.12.2009, as :

» well : asv-:i . Noriﬁcérf‘oﬁ o

4)/' .

No.SO(G)ES/1/85/2609/SS(Contract)  dated




"

31.05.2010 issued as a result of above:j_'
noted impugned Act whereby all the privaref .' |
respondents have been regularized méi/
also be set-aside in the light of the above}, .
submissions, being illegal, unlawful, in-._.- '
constitufional and against the fundament‘.lal -
rights of the petitioners.
Any other relief deemed fit and

" proper in the circumstances and has not
been particular asked for in the noted Wnt
Petition may also be very graciqus{}.""-: -'

granted to the petitioners”.

3- It is averred in 'fh_e ‘peti(ion that the permoners are

=0 v’;ug i tho Echucation Doparimont of KIPK wur/\mg ;Jw{ud ':
as PST,CT.DMPET.AT,TT, Qui and SET mdz/fucnf
Schools; that respondent;; No.9 to 1359 were ‘e;?ppogfl?;te'c;_’ g-)in‘
adhoc/contract basis on different times and'-‘:/éré:fié:n‘ tho., -

service were regu/arised'through the North Weéf-Fr‘Qn't/fér o

Province Employecs (Reyularization of Sorvicé's)‘f?\'(;[, _..'2009; EEREE

that almost all the pelionsrs have — got fherequrec/

qualifications and also goi at their credit the /endth:of'sé.»nj;f'ce‘,". S

,,/; that as per nolification plo. SO(S)6-2/97 dated:03/06/1998

T AMULER
PeastioAar H

ATTESTED

e
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%

the qualification for appointment/oromotion fo't,he;‘:SET’ a
Teachers BPS-16 was prescribed that 75% SETs fs"‘fj'a//'” be

- selected through Departmental Selection Commfﬁ‘eieféh-thq]ﬂ -

basis of batchwise/yearwise open merit from amongst the-. - - -7 2

candidates having the prescriboed qualification andJ'b:_i'raim'ng ’
25% by initial recruitment through Public. .Service
Commission whereas through the same notification the

qualification for the appointmenf/promotioh of the ,“'SL;J_bject;- :

~be selected by promotion on the basis of semom‘chm o
fitness amongst the SETs possessing the qua/:f/catlon
prescribed for initial recruitment having five years' serwce and R
remaining 50 by initial recruitment through the Publrc SGN,CQ .

Commission and the above procedure was adogkédf by the

_Specialist Teachers BPS-17 was prescribed that QO% é.h'a/,/.: . R

Education Department till 22/09/2002 and the appointments "~ -

on the above noted posts wére made in the light of-thé‘za'b‘ov/é
notification. It was further averred - that (ho_«:,Q(c/ipq'ncé /' '
No.XXV!/ of 2002 notified on 09/08/2002 was promulgatod .l .
under the shadow of which some 1687 posz‘sofd:ffron | e

% cadres were advertised by the Public Service Comﬁqig{si]oh'j]f




.

o

That before the promulgation of Act No.XV| of20091t -waé ‘

practice of the Education Department tha"tl'.f/n'-étéad' of

promoting the eligibie and competent persons amongst.the - -

teachers community, they have been advem's'/fﬁ-g" the above |

noted posts of SET (BPS-16) and Subject Specialist (8PS~ -

17) on the basis of open merit/adhoc/contract Mjé/{éinif'( _W.a:"s'_ :

c/ear/y-mentioned that the ‘said posts will be fémpOra'rj/ fahd' '

(3

will continue only for a tenure of six months. or {ill ‘the -

éppointment by the Public Serviced Co'm.m/'s-s'/'on__‘(‘?,"_ B

Departmental Selection Committee That :».zf{é'/":"_'pé_r';§j$j'ng “{/7,(-,*:_";'1'.,"",

KPK Act No.XVI of 2009 by the Provincial Assembly the " .

fresh appointees of six months and one year_.,ollr.’?..fhé"ﬂ adhoc -

and contract basis including respondents no.9 -‘i‘of" 7 351w1£h a.

clear affidavit for not adopting any legal course "tb-”r'n"a'k'e:-t:[jeir IR

services regularized, haye been made permarient’ and. . ...

regular employees wher'e}_as the employees and 'teackj[ng .

staff of the Education Department having at their credzt a.

service of minimum 15 tv maximum 30 years have:bien .

ignoréd. That as per coniract Policy issued on,26/i0/2g}02_

the Education Depan‘me/;z‘ was not authorisédj/éﬁt!;‘!edi to

- ATTESTED




P

make appointments in BPS-16 and above on {h_e'.cdnfrac.f,"- :

basis as the only appointing authority under the rules was o

Public Service Comm/ssiqn. That after the pubhcanonmade

by the Fublic Service Commission thousandé.' of téaéhé'rs:" R

eligible for the above said posts have a/ready_ Aap-,o'.‘h'er;/‘.bql't:"i

they are still waiting for their calls and that throu'-gih;’z‘hé;ébcjvé. .

Act thousands of the adhoc teachers have beéh”fegu:"aﬁriz.ed" TR

which has been adversely effected the 'ﬁgh_t"s of - f{?ef
petitioners, thus having no efficacious and adequ'ateﬁre'm_e'dyi_' T

available to the petitioners, the have knocked the db‘or-of ‘i‘h/’s . o

Court through the aforesaid constitutional petitié/jé.--_"' o

4- The concerned official respondents have furnisljed o

parawise comments wherein they raised certain Hegal and o

factual objections including the question of maintainability of .

the writ petitions. It was further stated that Rule 3(2). of the o

N.W.F.P. Civil Servants (Appointment, Pfo'_mgﬁo'/‘,j" &

Transfer)Rules 1989, authorised a de,oarfmen‘f'l‘z"bfiayc/Q_Wn_ R s

meihod of appointment, gualification and ofhe‘r,-,‘clo/vdift‘ligbs"'

applicable to post in cc,s'nsu.;‘tat/'on with Esfab[isbr;vémf'&._ .

Administration Department and the Finance -Débéﬁmgnt;

L




That  to improve/uplist the standard of educa'ﬁbh; -;"fh,e. -' . |
Government replaced/amended the old procedure fe 100% .
incluuing SE Ts through Public Service Com‘miss/on_,KPK:fo/'f "

recruitment of SETs B-16 vide Notification No.SQ(P'f;'?‘)}:.I.-':',.. B

5/SS-RCNVo! lil date+ 18/01/2611 wherein 50% SSTs (SET),: L

o .

shall bc selecled by promot/on on the bas;s of semc;nr;; cu'mf’-' e
fithess ii: .hie following manner:-

"(i) Forty percent from CT (Gen), | :

CT(Agr), CT(indust: A&) with at least 5 N

| yea‘rs service as such- and having the

qualification ,ménﬁoned bin‘coﬁlumn 3.

(i) Four percent from amongst the DM

with at least 5 years service as such and. -

having qualfﬁéélion in column 3.

(ii/')‘ Four percent from an‘;ong.s{ the PET

with at least 5 years service as such and

having qualification menfioned in column 3.

(/v) -One percent amongst Instructional

Material Specialists with at, least 5 years




(S

service and having qualification mentioned:-.- " " .

in column 3.”

It is furﬁfer stated in the comments that _dLi/ej _‘z‘o‘ljrhé AP
degradation/fall of quality education the Government '
abandoned.  the  previous  recruitment pohcyof
,f'.,-'ométion,Jppoinfment/recruitment and in orde/;f"'t‘c:ﬁv:,_i‘r:n‘f}j__royé”}',V

the standard of teaching. cadre in Elementary &Socondary
Education Department of KPK, vide Notifr’céffdij: dated 3
19/04/2004 wherein at serial No. 1.5 in co/umn 51‘}7@
appointrﬁent of SS prescrfbed as by the iniﬁali'Egbﬁ%ﬁ"/;t}hénff. -
and Athar the (North West  Frontier Prowncral)Khyber e
Pakhtunkhwa Empa‘oyees(f?eigulariza{ion §f Se;wccs)Act ‘
2009 (ACT No.XVI of 2009 daied 24" October, 2\QO§' is-':!e”ga/,-:' |

lawful and in accordance wilh the Consritu-tionl of I'-“A’;J_'l{is"{-ani o
which was issued by the competent authority anq junsdlct/on ‘: o
therefore, all z;he writ peﬁtigns are liable to be d/sm:ssecl | : -

5-  We have heard the learned counsel for 1‘/’)&_il pamesand

have gone through the tecord as well as the: !awon the B

' «/ subject. .

| ATTESTED
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6- The grievance of the petitioners is two fo/dmrespect S |
of Kﬁyber Pakhtunkhwa, Employees (Regu/g)fi:zf;:z}i'c;ﬁ of ; _‘
Services) Acf,- 2009 firstly. they are alleging that rl_e"igc"//aﬁ:p:og"z“ .

in different cadres were advertised through Publ/:c Servrce o
Commission in which ,oen'tibners were compez‘ing "W/'tAh_‘:'hfgl%. -

profile carrier but due to promulgation of Act ibid, :!.h,r-)y 56(_/{() |

not made through it as >no further proceed‘i‘nglsi 'we‘rez N
conducted against the advertised post and sec_or__vd_/y:;}"-‘rh‘é:j/_-

are agilating ~fhe legitimale expéct;mcy IngIdIHQUJC//
promotion, which has been blocked due o H;umblock

Induction / regularization in a huge number, courtesy Act, No: -

XVi of 2009.

7-  As fc'>f as, the first éontenﬁon of advedisem'eht'ie.z:'lr;)'dbjpl' |

blozk regularization of employees is concemé'c) " /HH//s
respecl it is an admitted fact that the Gover/wne/?ir/'vas :f’hé'-:- |
rnght and prerogative to withdraw some posig,_ a/ready
advertised, at ény stage from Public’ Service C',émhw'.séi:cfm
and secondly no one knows that who could be ée/eéi;'é;:f'in -

open merit case, however, the right of conﬁpeﬁﬁor; JS

reserved.  In  the instant case KPK, fielr'np!O){eés




;
)
o

(R gularization of Se/vicés) Act, 2009, was p’r%)/l_:)A)Lj)‘{gat.e;fl,
which in-fact was not the first in the line rather N. WF P .(no.vv
Khyber. Pakhz‘unkhwa) Civil Servam‘s (Regu/ar/zaflon of
Services) Act, 1988, NWFP (now Khyber Pak_/‘;tuﬁ/d%Wa)-
(Reg.iation of Services) Act 1989 & NWEP (n<l3-fv;/ Khyber .. E
Pakhtunkhwa) Adhoc Civil Servants (Regu/airli:"z:ét‘fdhm' of :
Services) Act, 1987 were afso promu/gatéd and L@/.:e}e: ;zi'e'}/‘e‘_f"
challenged by anyone.

8- In order to comment upon the Act, ibid, it /s /mporz‘ant ‘_ o

to go through the relevant provision which reads a—'s ‘u.r‘;Ade_h'.‘- o

S.2 Definitions, (1)---

a)--n-

aa) “contract appointment’”- o
means appoiatment of a duly - .
qualified person made otherwisc B
than in accordance with the . . .
prescribed method of recruitment. =
b)  “employee”  means an " .
adhoc or a contract employee _
= appointed by Government on
adhoc or contract basis or second’
shirt/night thift. but does not
include the employees for project‘~ E

~7 post ur appointed on work charge

ATTERTED
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basis or who are paid out of . o
contingencies: CL

-------- whereas,

S. 3 reads:-

Regqularization _of _.services of.

certain employees.---- All : ‘ .
employees | inc/ud:’ng".-ﬂ': L
recommendee of the High Court-. - ..
appointed on contract or adhoc":j""'n e
basis and holding that post on 315-‘_-"' _
~Decembcr, 2008  or till the
commencement of this Act shall '

be deemed to have been validly -
appointed on regu/ar basis having . -

the same  qualification and

experience for a reqular post;

9- The -plain reading of aboife sections of meAct /bxd .
would show that the. Provincial Government, has regu/a//zod f'
the "duly qualified persons”, who were appointed on contrac{ v
basis under fhe Contract Policy, and the said ContractPo//cy
was never ever challenged by any one and :_flh?:f Same L
remained in practice {ilf the ¢<_Jh7mencement of fhesa;dAct

Pet}’ﬁoners in fheir writ pegtitions have not quofed-:;zlri;y S’“Q/e
/'ncic?é,;wt / precedent showing that the regularized employees ;'- '

under the said Act were not qualified for the pds{' dgainst « -

ATTESTED
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wh..h they are regularized, nor hag placed on‘-“reéo_.fdi any
documents showmg that at the time of their appo;ntmént- on .
contract they had mede any objection. Even otherwxsé the i
Superior ourts have time and again reinstatec(-.ef%yp/o}l/ées_-  S -
whos  appointments  were c/ec'/af'ed ff‘regdlaf._': by Et:IT,é_" )
Government Authorites,  because aumon'-rn/}és be/ng.{n”
responsible - for makmg irreg gular appomtments non. purely'f-‘
temporary and contract basis, coufd not subseque;/:n‘:;y z‘urned ;:
round and terminate services because of no/ackof )
qualification but on manner of s.e/ecﬁon and the benef/t of z‘he 4':
lapses committed on part of a\ufhorities cpu/d not be g;ven .'z‘Ql'"f Lo
the employees. In the instant case, as well, at 2)_};@:_-{}[{}7,8:6']’. - |
ap,ooim‘mentvno‘ one objected fo, rather th? '- auz‘hon(res :
committed Iépses, while appointing the private respondenrs B
and others, hence at this be;a[ed stage in view of nurﬁber or’;
judgments Act, No. XVI of 2009 was promu/éaz‘ec
/nferost/ng/y this Act, is noz‘ applicable to the educanou
c/ep;gr“{ment only, ratner all té;e emp/oyees of the Provmc;a/
Gove/'nment,‘recru/z‘ed on 'co'ntrag( basis till 31 Decembe

2008 or (il the commencemerzt of this Act héri/ef;.jb'ré’eq

P L\Mth
Lhi lr\! ‘“ch OU!’I,

| 167eR a0 N
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regularized and those employees of (o other departinents

who have been regularized are not party lo this writ be'tf()'o'h." S

i0-  All the employees have been regu/ar/'zed under‘t‘hé-
Act, ibid *are duly qualified, eligible and competent: _for_ _thé

post against which they were appointed on conrra@f bc)?"/s-

and this practice remained in eperation for yoars. Majority of - "

those employees getting the benefit of Act, /b:dmay have

become overage, by now for the purpose ofrecruatment RN

‘against the fresh post.

11- The law has defined such type of !egfs/atfonas |
“beneficial and remedial”. A beneficial /eé‘islé:fi;}jif ra a

statue which purports to confer a benefit on md:wduals or a :
class of persons. The .nat’ure of such benéﬁtf IS tobe
eaended felfef to said persons of onerous obligléfiqr;“s_ under _

contracts. A law enacted for the purpose of'f,c;d‘r(ér:ftfhgfa‘:'

defect in a prior law, or in order to provide a remedy where .. -

non previously existed. According to the definition of Cor,qﬁs'j." o

Juris Secundum, a remedial statute is designed to correct an_ - s

existence law, redress an @xis{ance grievance, or ‘irjtrodugf_;ed

segularization conductive to the public goods. The challenged

ATTESTED
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Act 2009, éeems to be a curative statue as fo}ﬁ years 'z‘he‘ .-
then Provincial Govemménts, appointed emp{‘c;yéehs‘: on
contract basis but admittedly all those contract apépiq&ﬁebts o
were made after proper adve;f(sement an&- '6'n‘7 ‘thé

recommendations of Departmental Selection Comm/’ttéé‘s.,

12- In order to appreciate the arguments : rega-rdih_g“ -

Leneficial legislation it is important to understand the ‘s_co'pe‘-‘ "

and meaning of beneficial, remedial and curative Iegfé!atioh‘.. -

Previously these words have been explained by ﬂ_&_@m B

‘1 inferpretation of statute, tenth edition in thé,’fo}{opy‘f}vg.,"““ S

manners:-

 “A statue which purports to confef a A,' SR
benefit on individuals or a class of e
persons, by reliving them “C_;f. o
onerous obliga-tions under cont‘rac_bfts._.' i
entered into by them or which tend
to protect  persons agaihst '
oppressive act from individuals with
whom  they stand in certain
relation's, is called a beneficial -
legislations....[n interpreting such- a
statue, the principle ostablished is .
that there is ho room for taking a
narrow view {)_ut that the court_:«'is:""

entitled to be _r;jen;:rous towards the - .

ATTESTED
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been conferred. It is the duty of the -

court to interpret a provisidn,

especially a beneficial provision,

Liberally so as to give it a wider.

meaning rather than a restrictive

meaning which would negate the '

very object of the rule. It is a well - S

settled canon of construction that in- -

constructing  the provision - of =

beneficent cnactments, the codurt

should —adopt that construction -
“which advances, fulfils, and furthers
the object of the Act, rather than the
one which would defeat the sar;v.e”

and  render the protection

illusory..... Beneficial provisions call. *

for liberal and broad interpretati_oh-:.' .

so that the real purpose, under/yfng_,} C e
such enactments, is achieved and .-

full effect is given to the principji"e..,s".:_"f-f:’

underlying such legislation.”

Remedial or curative statues on the other hand

becii explained as:-

i
!

pa
| )

"a  remedial statgté is one which
remedies defect in ;fhe pre existing law',-
statutory or othe‘rwé;se. Their purpose is:
to keep pace with tho views of society."f
They serve to ke;é_p our system of-

jurisprudence up to date and in

ATTESTED |




harmony with new ideas or conceptfons_ o .
of what constitute just and proper: b
human  conduct.  Their Iegltlmate‘.'

{ purpose is to advance hur;ran rights an'd"_ -
Telationships. Unless they do this, they’_ CL
are not entitled to be known as remed/al,:-
legislation nor to be liberally construed - o
Manifestly a construction that promotes: -
improvements in the administration of
Justice and the eradication of defect. m. ..:‘-
‘the system ofjunsprudence should be o
favoured over one that perpetuates a'-' o
wrong”.

Justice Antonin Scalia of the U.S. Su',oremé“_ '

Court in his book on Interpretation of Statute

states that: o
~ “Remedial  statutes are -
those which are made to supply =
such defects, and abridge such
. superfluities, in the common law,
as arise from either the genera/',f'f“‘"
imperfection of all human Jaw, |
from  change of time ancl_;":::' R
circumstances, from the r'nistake‘s"“’:_ s
and unadvised determinations of" ‘.
unlearned (or even learned).,";",;-‘f ;
judges, or from any other cause ' ° oo |
whatsoever.” - e

N

13- The legal propositior: thet emerges is rha(:'.géhefa}!y
beﬁéﬁcia/ legislation is to Le given liberal /nter,oréfat[bh; 'U_)é

-
-~ .. . . .
g

beneficial legislation must carry curative or remedial content




J~

Such legislation must therefore, either clarify an a‘mbfguizfy or
an omission in the existence and must therefore, the -
explanalory or clarificalory in nature. Since the petiz‘foners*ﬁ

docs not have the vested rights to be appofn‘re'd to ar}y?"

who have being regularized are having the requisite

qualification for the post against which the were'appojntéq,“

vide challenged Acf, 2009, which is not effect{n_g‘_zfm'e'_"Vested.-»
right of anyone, hence, the same is deemed 'to--"_b-e-'a"v
benehoiai,  remed ol and  curative /egislati'oﬁ 'o:f,}‘ the |

Parliament.

14 This court in its earlier judgment dated 26" November

5009 in WP No. 2905 of 2009, wherein the same Khyber- -

particular post, even advertised one and private respondents. - |

Pakhtunkhwa (Regularization of Servers ) Act, .ZQOQ,V'i'Vi'res

were challenged has held that this- court has go'r_"_m""'

of the C-onstitution of Islamic Republic of Pakistan; 7973 as L
an Act, Rule or Notification effecting the terms an d cO‘ﬂ..difj:Oh,S;:' .
of service, would not be an exception to that, if seen in the

light of the spirit of the ratio rendered in the case of . ..

AT T-& 5

jurisdiction to entertain the writ petition in view bf:Afﬁdé‘VZ'Q S T



[.A.Sherwani & others Versus Government of Pak'is_tén,"zf

reported in 1991 SCMR 1041. Even otherwise, under Rule 3
(2) ol ‘the Khyber  Palkhtunkhwa (Civil Servan[s) |
(appointment), promotion and transfer) Rules 1989, _au(héh'z_e .

a department to lay down method of appo;’hrménf,'

‘qualification and other conditions applicable to the post in -

consultation with Establishment & Administrative Dep‘dr!n]cr};f .

and the Finance Department. In the instant case -the duly

elected Provincial Assembly has passed the Bi///Ac‘t,' WhICh -
was presenied through proper channel e Law ‘ahd': .
Establishment Department, which cannot be quéfshéd- or

- declared illegal at this stage.

'/@ Now coming to the second aspect of the case, thaf =

pelitioners legitimate expectancy in the shape of fJ/'ohiokioh

has s.iiered due to the promuigation of Act, ibid, in _f/'vfs_'

respect, it is a long standing principle that promotion is not a-.oos

vested right but it is also an established principle rhaf_'whe}f o

ever any law, rules or instructions regarding promot'i'oh'jér_fe B
vio/d?éd then it become vested right. No doubt petitioners ‘fr')

the* first instance cannot claim promotion as a vested right -

ATTESTED
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but those who fall within the promolion zone

right to considered for promotion. |

10- Since the Act, XVI of 2009 has been: declajed a-

do- have the -

beneficial *and remedial Act, for the purposs ,-Q-'f' all those
employees who were éppointed on contract and rhay ‘have
become overage and the promulgation of the - Actwas

necessary to given them the protection therefo'r'e,;;.ihé'o{her' L

side of the picture could not be brushed a side. S/mp/y/a‘ is .

the vested right of in service'en;p/oyees to bé,bbn}sﬂdéféd.f‘of

promotion at their own turn. Where a valid aﬁfc"i-‘qrjép_'e'r"r’d/eé o

for promotion have been framed which are not given effect,

such omission on the part of Government agency. amounts .

o failure to perform a duty by law and in such cases, High = -

Court alWayS has the jurisdiction to l'/7(e/félflue';_'.':f;7-:'l:\‘;_e}vii%:é' -
employees / civil servants could not claim p-(quo‘[/:on“ffd’.é o
higher position as a matter of legal right, at t/ie-_‘sa‘me lri}njevf it. .' ';
had to be. kepl in mind that all pubiic powers Were m the
nature of a sacred trust and ifs functionary a"rel" requued go;: L

exercise same in a fair, reasonable and tranSpa_ré‘n.z‘ manner -

strictly in accordance with law. Any z‘ransgres‘s_/‘é;n f,fo”-?'jSU"Ch.‘. o




principles was liable to be restrained by the supéﬁbr_ﬁ:q@/ﬁéﬂh L

their Jurisdiction under Article 1 99 of the Consf}ffut/énﬂ'rOnéil )

could not overlook that even in the absence éf str/.ci Iegé/;"- |
right thefe was a/ways /eg/z‘/maz‘-a expectancy on z‘;ze pan‘ of ¢ a
senior, competent and honest carrier civil sen(ar]z“{__ Ato_l‘bél-
p/‘orﬁofed to a higher position or to be con_sigﬁé’r?ic) fé'rlfrf'»"
promotion and which could only be denied for édo‘d, ,oroper

and valid reasons.

,@ Indeed  the petitioners can not - claim their initial - -

appointments on a higher post but they have e_vé'/j{.rg'g/‘?t to A;'

be considered for promotion in accordance -with the. "

promotion rules, in field. It is the object of the e{s"z‘éb/)_’é/’:’r_'néfh’t','

of the courts and the continue existence of courfs'_c‘qf,/a:v\'/ isto .

dispense and foster justice and to rnght the wmng ones: S

- Purpose can never he mmp/ntnly 'm/rmw\r/ unlciss. e - e

Justice dono was undone and unlcss the courts stepped in

and r@fused lo perpeluate what was patently unjus‘-z",.. 'qh_fair; T
and unlawful. Moreover, it is the duly of public authorities as L

appointment s a trust in the hands of public authorities and.it AR R

is their legal and moral duty to vischarge their functions as .

- ATTESTED
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trustee with complete lransparency as poer r(::q(u‘rorr)unjf-(.‘)"f;;m.~.'~~ .

law, so thal no person who is eligible and entitio to ?7(-):!'6!. such . -

post is excludod from the purposo of solaction and is not o

depnived of fiis any yht

remadial iegisl‘ation but its enactment has effecfé:d "t:h:c-"-‘"-iin_ -'
service employees who were in the promoﬁ&:)tn;'::;zj,ld:hé.“.

therefore, we are convinced that to the extent of m serwce
employees / petitioners, who fall within the prdn7ot‘io_r'7'.-_zc>:n_.éfl'A |

have suffered, and in order (o rectify the inac/ven‘éhf m'i'sz‘.a'ke' =

of he respondents/Department, it is recommended z"h_.at_.rhe" '

promotion rules in field be implemented ﬁah_d-‘;_ those

employees in a particular cadre to which ceda'fn_"..f'qd_c)ra_:fdr' B .

@"N / @onsidering the abowese;‘“edprincip/eswwe’--'a‘ﬁe‘bf the .

stign-opinion thal Act, XVI of 2009 is although beneficial-and

promotion is reserved for in service employees, z‘h_é's_am,e' he

filled in on promotion basis. In order to remove the ambrgu;ty

w

and confusion in this respect an example is quote’_d," ":!fﬁn any- -

—

cadre as per existence ruies, appointment is to be made. on.

so/50 % basis ie 50 % initial recruitment and 50 %"

prosiotion  quota then all lthe employees - have been

ATTESTED
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' . 1S~ In view of the above, this writ petition is dispo'sed of in

the following terms:-

(i) “The Act, XVI of 2009, commonly
known as (Regularization Of Services)
Act, 2009 is held as beneficial and
remedial legislation, to which: no
interference is advisable hence, ubhéld.
(i) OffieialTe3pORHERis are dirasicd \ |
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_!;l-{OMO'l‘EI) FROM PSIVI/SPST/PST TO THE POST OF SST (B310-CHEM) BPS-16
3.No - "Nmuc of Officinl | Present Place of Scheol Where Posted Remarks
Dl . : |
Qe ‘| Posting i
: SI5:A | Abdul Ghaloor GHS Torwarsak GHS No. 2 Daggar ANV.P |
N ali: Wltdood GPS Girarai GIIS Bazargai ANV
()il' !) l' ROM SCT/CT TO TUE POST OF SST (PHY-MATHS) BPS-16
| Preseat Place of Sehool Where Posted | Remarks
Posting )
* GHSS Totalai GHS Nogram AV.P
i .
X GUHSS Tolalai GHS Dakara ANV.D
GMS Akhunscrai GHSS Ghazikol AV.P ::\
A
GMS Sambal Tolalai GHS Manghal Thana AV.P (\7“\\?‘
: ( AN 3
: o /
. ) PRO[V!()I ED FROM SCT/CT TOTIE POST OF S8T (GENERAL) BI’S-16 N /
S.I}Jh Name of Otficial | Present Place of School Where Posted Remarks
o K Posting
p Bill{hli Mand GUlS Ganshal GMS Gumbat ANV
f‘.vll Husccb GIHSS Totalai GMS Sambal Totalai ANV.D
i I\’]dlld GHSS Batara GCMLLS Daggar AV.DP-
Mulmmm, df‘Sadlq GHISS Nawagai GHS Mirzakay AV.P
GHSS Nawagai GMS Langaw AV.P
GHSS Chinglai GMS Dandar ANV.P _
. 1. PROMOTED FROM PSHIT/SPST/PST TO TIHE POST OF ST (GENERAY) BPS-16
.No ] ":_ﬁuc of Olficinl Present PMlace of Schoo! Where Posted Remarks
' . Posting ‘
. 68/6- Ahsanullah GHS Ghazi Khanay GMS Ashezo Nawakaly AV.P
::'j 74/12}@' Muhammad Hussain | GPS Manjar Bajkata GHSS Batara AV.P -
11 ,e:.:"'.."
.. : 76/!4-'0' Mahid Jalal GPS Marvez Abad GUIS Maradu AV.P
' - 7-3.221] .Kurim_ GPS Shalbandi Dava GHS Amnawar ANV.P
. L. N |
é i A - .
3 :

ATTESTED
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Page 2 of 2

PROMOTED FROM SDM/DM TO TIHE 1508T OF SST ¢ GENERALE) BPS-16

S.No | Name of Official | Present Place of - | School Where Posted | Remarks

Posting

80/2-C | Muhammad Rahim § GHSS Gagra GHS Pandir . ’ AV.P

PROMOTED FROM SQARI/OARI TQO THE POST OF SST (GENERAL) BPS-16

: E S.No | Name of Official | Present Place of | School Where Posted Rcm:xfks
: Posting E c
89/2-C | Imdadullah GMS Alami Banda GHS Ghazi Khanay AV.P

~ Terms and Conditions;-

g4 & uos

(%)

name in his own pay and scale with immediate effect in the intercst of the public.

They would be on probation for a period of one year extcnd:xble for another one year.

They will be governed by such rules and regulatlons as‘may be issued fi om time to time by the Govt.

Their services can be terminated at any time, in case their performdnce is found unsatlsfactouy during
probationary period, In case of misconduct, they sha[l be pr oceeded under the rules framed from time to time.
Charge report should be submitted to all concer ned. _

Their inter-Se-seniority on lower post will remain intact.’

No TA/ DA will be allowed to the appointee for joining their duty.

They will give an undertaking to be recorded in their scrvice books to the effect that if any over payment is
made o thew, in light of this order, will be recovered and it e i wrongly promoted he will be reversed.
Their posting will be made on school based, they will have to serve at the place of posting and their service is
not transferable to any other station. '

Before handing over charge, once again their documents may be checked if lhey have not the required

relevant qualification as per rules, they may not be handed over charge of the post.

CONSEQUENTTAL TRAMSFER / ADJTUSTMENTS

The following SST BPS-16 is hereby constaquehtia;!ly transferred / adjusted at the school noted against his

S.No | Name of Officer / Teacher Present Place of Posting | School Where Posted Remarks
. Shah Rawan SST (General) GHS Amnawar . GHS Matwani A \‘/, p
CHANIF-UR- RAHMAN)
DISTRICT EDUCATION OFFICER (M)
o BUNER.
‘Endst No. 3152-58/ Dated. 15/11/2014.
. Copy forwarded for information and nccessary action 1o: -
“1. " Director Elementary &Secondary Education Khybet Pakhtunkhwa Peshawar with 1/t
. - Endstt: No.3436-40/File No.2/Promotion SST B- ]6 datcd Peshawar the 28/10/2014.
2. Deputy Commissioner Buner.
. -3." District Accounts Officer Buner
. 4. District Monitoring Officer Buner
‘5. Principals/Head Masters concerned.
6. Officials concerned.
. 7. Master file. 7 cat 1) WAL // b

DISTRICT ED CATION OFFICER (M)

AT.!. ‘ T ,D BUNER.KI,/
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1
2
3
4
5.
6
1
8
9

10.
11.
12.
13.
14.
18.
16.
17.
- 18.

19.

Rehmatullah, SST, GHSS Gagra, District Bw
shahbaroz Khan 38T (5C), GHS Shal
Inamullah SST
Balht Rasool Khan

Abdur Ragib SST

e {2/2016

Shey Akbar sST (G) CMS Banda

Shairbar SST (G) GM3

Aub Zar SST (G) GHS Cheena

(SC) GHS Diwana Baba
(sC) GHS Diwana Baba
(G) CHS Bajkata

3 Kuz ghamnal.

Habib- ur—Reb“aan sST (G) GHS Bagra

Shaukat SST (sC) GHSS Am
gubhani Gul SST (G) GMS
Gul Sal
gjad Amin s3T (G) GCMHS Dag

Sardar

a 88T (G) GHS Karapa

Shah (G) GCMHS Daggar

[srar Ullah SST (5C) GHS Chanar

Mahir Zada
Shir Yazdan ssT (G) District Buner

' Bahari Alam gT (SC) GHS Shal Bandal

Miskee

Government of T{hypu pakhtunkhwa through
Secretary, E&SE Departmen ~¢, Peshawar.

n 88G (G) GMS Shargahy,

Jersus

. ]jifector E&SE, KPK, Peshawar

nawal

Blami Banda.

gar

(sST) GHS Shal Bandai.

District

Education Officer (M), Buner at Daggar

Bandl

S

Bunér'. .

-
;1
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WRIT PETITION UNDER ARTICLE 199
OF THE CONSTITUTION OF THE
[SLAMIC REPUBLIC OF PAKISTAN,
1973. |

Sheweth;

2)

3)

4)

That nuMerous vacancies of SST in BPS-16 were available

in the respondent department since long and no sfepé'

were taken for appointments against tHose pos‘ts‘g'-
However, in the yeal 2009 an. advemsement was
published in the print media, inviting apphcatlons for
appointment against those vacancies, but a nder was"‘:»“

given therein that in-service employees Would noL be .

eligible and they were restrained from makmg"‘

applications.

That the petitioners do belong to the category of in- LY

- gervice employees, who Were not permltted to apply;

against the stated SST vacanc1es

That those who weIs appointed on adhoc/ contract basis'—
against the ' abovesa1d vacancies were later - 'o_n
regularized on the strength of KPK Employees
(Regularization of Services) BAct, 2009 (Act No XVI of -

2009) o ATTESTED |

That the regularization of the -adhoc/ contract“

employees, referred to in the preceding para prompted,j_

the left out contendents, may be the 1n- service -

employees_ who desired to take part in the: Compentaon“ .

ox those who did fall in the promotion zone,. to flle 3

N AT

XAMINE

F’eshawar High Count -

Esreof*"



5)

6)

)

petitions, which wexe altimately decided vide  a

consolidated judgrmernt dated 06.01.2015 (Annex AT

That while handing down the judgraent, ibid'~ thlS o

Hon'ble Court was pleased 0 consider the promotion L

quota under paragraph 18 of the judgment, as- also a~-_ A

direction was made in that respect in the concludmg: o

para to the following effect:-

#Official respondents are directed to Wofkoﬁt L

the backlog of the promotion guota as per above -

imentioned example; within 30 days and‘- )

consider the in-service employees; Il the.

backlog is washed out, iiil then there WOu.Id be_ A-

complete bar o1t fresh recrultments

That the petitioners were considered for promotlon,“:"»

pursuant to the findings given by this august Court.lp the'ﬂ o

abovereferred judgment, and they were appbintéd -"o'n:

promotion ont various dates ranging from O 1‘.05'3.-.:20'1'2"to o

31.07.2018 (Annex «g”), but with immediate'-vevfffe{ct," as
against the law laid down bY the august Supreme co'u;{;- :
that the piomoteés of one batch/ year shall :cank Ser'ﬁ'o“j:_“.f |

to the initial recruits of the sarne batch/ year.

That till dateA senioyity list of the SSTs in BPS 16' hasnot
been issued, as against the Jegal obligation of the -

respondents to issue senjority list every year.

That though the petitioners were having - the requned

qualiﬁcations rmuch earlier and the vacancxes were also : " T
Y gvailable, but they were deprived of the beneflt of )

promotion at that juncture, as against the pnnc:1p1e of v /

ATTESTED L




laid down by the apex Court in the case of Azam Bl |
reported 1985 SCMR 386 and followed in’ Muhammad:
Vousaf (1996 SCMR 1287). As such they were depr1ved~. -

from the enjoyment of the high post not only in terms of - '.f;:

status but also in terms of financial benefits for year;s'. A

That feeling mortally aggrieved and hawng no. other

9)
adequate and efficacious remedy, the petmoners
approach this august Court for a redress, mter aha, on -
(he following grounds:- | ‘

GCROUNDS:

A That the petitioners were equipped with all the rAequi"c‘e |

qualification for promotion o the Posts of SST (BPS 6y
long ago and also the vacancies Were avaﬂable out for:"

o valid reason the promotions were vvlthheld and the,-
posts: were retained vacant in the promotlon quota, L
creating a backlog, which was s not attnbutable to the--'.':-
petitioners, hence, as per following exammatlon by the,.z"_'
august Supreme Court, the petitioners are entltled to -'

the back benefits from the date the vacancles.v_had

occurred;

“promotions of such pr—omotee-(pet'itio'ne}s_ B
in the instant case) would be regular from: |
date that the vacancy reserved under the'- B L

Rules for departmental - promotzon' R

occurred”

That the petitioners have a right and entitlement to the -

back beneﬁts attached to the post from U .
LR A . E ST D

ATTES EXAMINER - o
s e ”H R PeshawarHugh ourt .




qualiﬁcations of the petitioners an

vacancies coincided.

c. Thatthe petitioners being the promotees of one and {he

e required o be placed senior to the |

{  game batch, &

fresh appointees, but the respondents h

seniority list and uptill now

has beell igssued/ circulated.

D. That in view of the {

issued, the petitioners neither can file a depaxfmeﬁtél-"

appeal not can have recourse to the Semces Tnbunal "

for agitating their grievances, therefore, thl_s august

Court can issu€ appropnme

respondents to act in accordance with law, in mew o£’

' the principle of laW laid down bY the apeX Court inthe
pronouncements e
SCMR 325, etc.

E. That the petitioners have not been treated in
accordance with law as agar .

- 4 ofthe Constitution.

“F. That petitioners reserve their
grounds with lea
' ATT

ST | " respondents becornes known to them.

7 Prayer
VAR 10
| In view of the foregoin

\ acceptance of this petition,
pleased to issue an appropnate directio

for treating the promot

4 availapility of the

ave sat on the o
act that no seniority list has jb‘e‘én a

directions . to fth_e o

ported in PLD 1981 5C_ 612 2003 -

ainst the pxovisién‘s of Article o

right to uré;'e- ac'i?d:it'i‘o'ﬁ'ali? s

ve of the Court, after the. stance of the '4

g, its is, therefore, prayed that on
thlo Hon'ble Court may be
n to the :espondents S

ion of the petitioners 1 from the date. L

no seniority list Whatsoever,- S

SR e

Vi 29

i e AT
i N R TR



16), givin_gr senior

promotees again

Eny other remedy t
d equity may als

in law, justice an

CERTIFICATE:
Tt is certified th

earlier been

LBTOFBOOKS
1) Constitution ©

9y Case law accordin

qualiﬁed on,
o circulate the SE€

filed by the peti

st the fresh recruils.

o which the petitl

Petiticners

Through

Muhammad

Advocate SUB

and the yacancie

positions to the “ p

s had bécqrrife':j R

stofSSTs(BPSa;‘ﬂ;a~ 

eniority 1 1 of $8Ts (PP

Sttoners Dbeing

oners are found fit .

obe granted.

4 : .
fae Court - 0

& O
Alkhtat 11yas
Advocate High Court

f Pakistali, 1973.
g to need.

at no such petition on the subj
tioner in this augh

ect matter has - U
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PESHAWAR _HIGH COURT, PESHAWAR.. ="

ORDER SHEET

|

Date of Order/
Proceedings -

01/12/2016.

i\ WP No. 1951-P/2016 M. -

Present:  Mr. Isa khan Khalil, advocate

WAOAR AHMAD SETH, J.- Through the: instant’ writ

petition, the petitioncrs have prayed for-. issuance: of an |-

seniority list of SSTs BS-16 by giving them serior ,.po'si‘tio'l'i_ being -

promotees against the fresh recruits.

2. Arguments heard and available record gone through. | . °
3. The prayer so made, in the writ petition and arfguevdl .
at bar clearly bifurcate, the case of petitionefs n two parts; ‘

firstly, petitioners are claiming an appropriate -direction. t0 t'he.'.,'“ |

respondents to circulate the senior list of‘-'SST-_S-(BS-‘16)'.‘_-Y.GS,,' .

ATTESTED

-'me o

' Pesbawér High Guﬂ o 3

16 DEC 29’16

appropriate writ directing the respondents to‘treat their promotion:. L

from the date, they were qualified on and also ,‘to,ciréul’at_c the BT

according to section-8 of Khyber Pakhtunkhwa, Civil -Se;yants{ R

Act, 1973, for proper Jdiministration of service; cadre, or post, the J:




I\

appointing authority shall cnu;‘c a seniority list of tllm mcnjwbc-:rs of
the time being of such service, cadre, or post to be pre}-oarédf and

the said seniority list so prc:pnrcd under subsectionsl, shﬁll be |
revised and notified in the official gazette a't"leas‘t once ma
calendar year, preferably in the month of J am_ia:ry. In view of tl}é '
clear provision of law, the first prayer of the petitioners li.s-

allowed with the consent of learncd AAG and ﬂfel.c:onﬁpetent_‘_
authority is directed to issue the seniority lisF- of_SST';s BS-1:6,'in‘ ‘. o
accordance with the law, re.lating to seniority _e’tc," but @n't.h.c
month of January, 2017, positively.

.

A, As';i’eg’umﬁ”"ﬂhmsecond,_,portlon of the peuton

vl T e WY

o R I s

wheiéin - gy Rald aske ,mlormrappropnatemdi»f?“éétil'o'.ri!;tﬁi.ﬁl’the.‘

respondents 1Ot for, Areatiing ‘the p_ﬁﬁiliotioni'of =thie'ipctiti‘cm‘ers_'fﬁdjn;th%~.'-" '
BT i s 2 ,‘q‘:?;."ﬂ““ N "

B st

da‘tb.;!ithé}_{"ﬁj'vyj;é_iié}igyg‘lii;ﬂ_d“and HEaRcies. ] 7 had< become avqlhble' '

besides, considétifig=them «semor being, promotees agaunst “the

Lo e T

dlI‘CCt recruits. 18 “corcerned,” we' are - of lhe V1ew that the s"uncv :

s LR - R Ve . .o o o ..-p _. .
pertdins to terms and-condition -of. service-and:as _such..uilder .

., e

portion of the Wit petition:

/ 5. In view of the above, this writ pe’tiﬁon' is disposed"of

TAES 1
ATTESTED /

XAMINE e
Pasbawér § Uit

16DECT0




3.

fon of Ap :wcﬁw/////cg

" Twith the direction to the respondenits, as indicated in. para-

wi ng, terms and-conditions -

hereas the seniority and promotion bei

of service is neither cnterlain-able nor maintainable..in. writ

ccopy

Pate of Proseutat

No of Puves ey e

ATTESTED :
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 BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE-TRIBUNAL

PE..S_,,,':!AWAR'
| Service Appeal No: 95/2018
l\/luhammad'Rahim SST GHS Sura Dlstrlct éunir ....... Appéllant.‘.
. VERSUS |
Secretary E&SE Departmeht, Khyber Pakhtunkhwa & others. ... Respondents

JOINT PARAWISE COMMENTS ON & FOR BEHALF OF RESPONDENTS No: 1-3.

Re”_slpectfuilv Sheweth :-

‘uat
T

. The Respondents submit as Und,er:-

PRELIMINARY OBJECTIONS.

1 That the Appellant has got no cause of action/locus standi.

27 Thatthe instant Service Appeal is badly time barred.
3 That the Appellant has concealed mgt_,g;igl.‘facts from this Honorable Tribunal.
4 That the instant Service Appeal is based on mala fide intentions.

.5 Thatthe Appellént has not come to this Honorable Tribunal with clean hands.

6 That the Appellant is hot entitled for the relief he has sought from this Honorable
Tribunal. '

.7 That the instant Service Appeal is ag‘ainstllthe prevailing Iéw & rules.

8 That the instant appeal is based on mala-fide intentions just to put extra ordinary
* pressure on the Respondents for gaining illegal service benefits against the post of
SST(Sc: )

9 Tha'g the Appeal is not maintainableiin.its;present form.
10 That the Appeal is bad for mis-joinder & non joinder of the necessary parties.

.' mll That this Honorable Tribunal has got no jurisdiction to entertain the.instant case.
‘12 That the instant service appeal is barred by law.
13 That the apé)ellant has been treated'as per law, rules & policy.

14 That the appellant is not competent to file the instant appea! against the Respondents.

45 That the notification dated 28/10/2014 is legally competent & is liable to be maintained.




A

ON FACTS.

1 That Para-1 is correct to the extent that the Respondent Department has sought
.. application from the eligible candidates for the appointment on adhoc basis against the

N

(oS

9

SST(G) Post in the year 2009 with the conditions that the in service teachers of all cadres
are not eligible to apply for the said adhoc & contractual posts.

That Para-2, is correct that the appellant is a regular & bona-fide Civil servant in the
Respondent Department & was not allowed like others in service teachers on the grounds

“that the advertised posts for SST(G) in BPS-16 are on contractual & adhoc based upon

which the regular & in service teacher’s adjustments would be fatal for their respective
service career. Hence, they were barred not to apply for the said adhoc posts in the
Respondent Department,

That Para-3 is correct that through an act of Services Regularization Act 2009 passed by
the Khyber Pakhtunkhwa Provincial Assembly the services of those teachers who were
appointed on adhoc basis regularized by Respondent Department. (Copy of the said Act
2009 is already attached with the judicial file for ready references).

That Para-4 is incorrect & denied on the grounds that the Respondent Department has
promotion policy for in-service teachers under which these teachers are also promoted
in upper Scale & post on the basis of their respective seniority cum fitness basis in view
of the reserved quota for each cadre, whereas rest of the para regarding filing of a Writ
Petition 2905/2009 before the Peshawar High Court decided on 26/01/2015 with the
directions to consider to the Petitioner for promotion against the SST(G) B-16 Post &
consequent upon the said judgment dated 26/01/2015, the Respondent Department
has promoted the Petitioner against the SST(Sc: ) post in BPS-16 in view of his seniority
cum fitness basis in the Respondent Department.

That Para-5 pertains to the Court record & judgment dated 26/01/2015 which has
already been implemented by the Respondent Department, hence no further
comments,

That Para-6 is correct tg the extent that the appellant h'és been promoted against the
SST(G) B-16 post on the basis of his seniority cum fitness basis on dated 30/10/2014
with immediate effect instead of the year 2009.

That Para-7 is incorrect & denied. The stand of the appellant is baseless & without any
cogent proof & legal justification& even against the factual position that the
Respondent Department is regularly issuing the final seniority list of all cadres including
the SST (G) B-16 post under the provision of Sectioon-8 of Civil Servants Act 1973,

That Paa-8 is incorrect & denied on the grounds that the appellant has been promoted
against the SST(G) BPS-16 post in accordance with rules & on the basis of his seniority
cum fitness alongwith his other batch mates in the Respondent Department. Hence, the
plea of the appellant is baseless & liable to be rejected on the grounds that the cited
judgments reported as SCMR P-386 & SCMR 1996 P-1287 of the August Supreme Court
of Pakistan are not applicable upon the case of the appelfant.

That Para-9 needs no comments being pertains to the Court record.

10 That Para-10 is also needs no comments being pertains to the Court record.

i




11

S

. LI
R
Tl ,

&

That Para-11 is correct that the Respondent department has filed a CPLA against the
judgment dated 01/12/2016 passed by the Peshawar High Court before the August
Supreme Court of Pakistan but on later the said civil Petition was withdrawn on the
grounds that as per judgment date 26/01/2015 of the Peshawar High Court, a back-legs

+“has been worked out for the promotion of in service teachers on the basis. of their

respective seniority cum fitness basis within the prescribed period of time, promotions
to the in service teachers are allowed on the basis of seniority cum fitness basis sin view
of the prescribed quota for each cadre in the respondent department.

12 That Para-12 is incorrect & denied. No departmental appeal has been filed by the
- appellant to the Respondents. Hence, the appeat in hand is liable to be dismissed on the
- following grounds inter alia :- ‘
ON GRONDS.

A Incorrect & not admitted. The impugnéd Notification dated 28/10/2014is in accordance -

with faw, rules & policy, as well as with immediate effect in terms of the appointment.
Promotion & Transfer rules 1989. Hence, liable to be maintained in favour of the
Respondents. l.
Incorrect & not admitted. The statement of the appellant is baseless & Iiablle to be
dismissed on the grounds that the appellant has been treated as per law, rules & policy
vide Notification dated 28/10/2014, which is not only within legal sphere but is also
liable to be maintained in favour of the Respondents.

Incorrect & denied. The appellant is not entitled for the grant of back benefits against
the SST(G) post since 2009 under the relevant provisions of law, recruitment &
promotion policy.

Incorrect & denied. The appellant has been treated as per law, rules & criteria in the
instant case having no violation of Articles 25 & 27 of the constitution of Islamic
Republic of Pakistan 1973 by the Respondents.

Incorrect & misleading. The stand of the appellant is illegal & without any cogent proof
& justification.

Legal. However, the Respondent Department seeks leave of this Honorable
Tribunal to submit additional grounds, record & case law at the time of
arguments on the date fixed. :

In view of the above made submissions, it is most humbly Prayed that this

Honorable Tribunal may very graciously be pleased to dismiss the instant -

service appeal with cost-in favor of the Respondent Department in the interest
of justice. A

Dated / /2018

E&SE

/y
irector

E&SEDepartment Khyber
Pakhtunkhwa, Peshawar.
(Respondents No: 2&3)

artment Khyber

Pakhtunkhwa, Peshawar.
(Respondent No: 1)
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Service Appeal No: -~ :/2018

LT L R o o District 200t Appellant.

VERSUS

secretary E&SE Department, Khyber Pakhtunkhwa & others. ... Respondents

AFFIDAVIT

Lo . Asstt: Director (Litigation-Il) E&SE Department do hereby
soiemnly affirm and declare that the contents of the instant Parawise Comments are true &

correct to the best of my knowledge & belief,

Deponent

Asstt: Djrector {Lit: It)
E&SE Department, Khyber
pakhtumkhwa, Peshawar.




