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1697/2022Case No.-

Order or other proceedings with signature of judgeDate of order 
proceedings

S.No.

i

321-

' 'I'he appeal of Mr. Muhtaj resubmitted today by 

Mr.Nazir Ahmad Advocate. It is fixed for preliminary

hearing before Single Bench at Peshawar on______

Notices be issued to appellant and his counsel for the date 

fixed.

29/11/20221-
1

By theVprder of Chairman

RJiGISTRAR >
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Thb appeal of Mr. Muhtajf(son jof Yar Muhammad Constable No. 1559 Police Force 
Peshawar received today i.e. OQ§24.il.2022 is incomplete on the following score which is 

returned to the counsel for the appellant for completion and resubmission within 15 days.
ri ill

1- Appeal has not been fl^ed/raarked with annexures marks.
2- Copy of departmentaii^fnfi^ed in para-7 of the memo of appeal is not attached 

with the appeal which^f^y* Be placed on it.
3- Annexure-E of the app^^'s.illegible which may be replaced by legible/better one.
4- Spare copies for respon^Sent no. 3 & 4 are incomplete which may be completed.suno.3-3^^2^s.t,
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IN THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL. PESHAWAR

4
Service Appeal No 2022

Mr. Muhtaj S/0 Yar Muhammad versus Govt:ofKPK 

through IGPKPK.

INDEX
PagesS. No Description Annexure

Memo of Appeal and Affidavit 1-51.
Medical Board 6-11A2.
Letter dated 26.12.2013 of DPO 

Nowshera.
123. B

13-14Impugned order dated 

28.03.2016.
C4.

Judgment of the High court 
dated 5.10.2021.

15-29D5.

Impugned order of CCPO dated 

31.01.2018
30E6.

Departmental Revision and 

impugned order dated 

4.11.2022.

31-34F7.

35GWakalat Nama8.

Through
Nazir. A imad . advocate 

High CouW Peshawar. 

Cell\ 03328540783



Before the Khyber Pakhtunkhwa Service Tribunal Peshawar ^

Service Appeal No-^^^2022

MuhtaJ S/0 Yar Muhammad , Constable No -1559 Police Force
Headquarters Peshawar, R/0 Zakhi Qabristan Akbar-Pura 

Nowshera)
District

(Appellant)

Vs

1. Inspector General of Police Khyber Pakhtunkhwa Peshawar
2. Additional Inspector General of Police ( HQs) KPK Peshawar
3. Superintendent of Police (HQs) Peshawar.
4. Capital City Police Office Peshawar.

(Respondents)

Appeal under Section 4 of the KPK Service Tribunal Act 1974 

A. against the impugned Order No. 1384-90/PA/SF/ Peshawar 

dated 28.03.2016 of Superintendent Of Police Head Quarters 

Peshawar, whereby the Appellant is dismissed from service

Ruleswith Immediate effect under Police and disciplinary
1975 and the period he remained absent from 30.4.2014 till 
28.3.2026 is treated without pay.

B. Against Order No- 2607-13 /22., dated 4.11.2022 whereby the 

Additional Inspector General of Police been head of the 

Appellate Board rejected the Revision petition of the Appellant.

Praver;-

May this Honourable Tribunal be gracious, to accept this Appeal 
and set aside:

a. Any enquiry against the appellant and the impugned Order No.- 

1384-90/PA/Si/ Peshawar dated 28.03.2016 of Superintendent Of 
Police Head Quarters Peshawar, whereby the Appellant Is 

dismissed from service with immediate effect under Police Rules



1975 and the period he remained absent from 30.4.2014 till 
28.3.2026 Is treated without pay and

b. Order No- 2607-13 /22 dated 4.11.2022 whereby the Additional 

Inspector General of Police been head of the Appellate Board 

rejected the Revision petition of the Appellant.

c. Re-Instate the Appellant with all back benefits.

Respectfully Sheweth: -
to the following facts: 
Facts:

The need for the Instant I Appeal arises due

1. Thatthe Appellant joined the Police Department on 21.07.1998 as 

constable and attended a lot of courses Including Gas 

Finger prints course, bomb course, bomb disposal course and 

fireman and was a favorite police

course.

man.
2. That the Appellant felt some trouble In his body and was not able 

to perform gun duty so by recommendation of the Medical board 

was deputed as Driver Constable.
(The documents are attached as annexure A)

3. That the Appellant served with dedication and with all his fairness 

but was unluckily due to strain relation of his family the 

opponents falsely Involved him In FIR No- 59 dated 23.4.2014 

under Section 302/324/148/149 PPC, Police Station Akbar Pura 

District Nowshera and was declared proclaimed offender.
Similarly an FIR no 265 dated 30.07.2013 U/S 302/324/148/149 

PPC In police station was registered against him. The District Police 

Officer Nowshera directed him to surrender but he was In search 

of compromise with the opponents.
(Order of the DPO Nowshera Is attached as Annexure B).

4. The Appellant failed In compromise, but due to delay of arrest was 

declared proclaimed offender and at last was arrested on 

5.10.2017 and was sent to judicial lock up.

5. That the Department suspended the Appellant and conducted an 

enquiry against him when he was absconder and was unable to 

appear before the committee and defend himself and did not



participated in any enquiry, give him a finai show cause i 
the department without giving him a chance of hearing and 

defence, passed the impugned order deciaring him habituai 
absentee and dismissed him from service with the knowledge 

that two criminal cases are registered against him.

(The impugned order is attached as An

notice and
&

nexure—C).

6. That the Court of Additional Session judge II Nowshera, i 
N-Sc-96

in case
on 8.10.2019 acquitted him of charges In FIR No -59 and 

released him and similarly the Peshawar High Court Peshawar in 

case No- Cr Appeal 852 of 2020 on 5.10.2021 accepted the Appeal 
and seta- side the judgment of conviction and acquitted him of 
the charges leveled against him and released him .
(the judgment of the High court is attached as Annexure D)

7. That the Appellant filed a departmental before the Capital City 

Police Peshawar which is rejected on 31.1. 2018 when the 

appellant was In jail with no chance of personal hearing.

(Copy impugned Order on such Appeal is attached as Annexure
E).

8. That the Appellant then filed a Revision Petition under the Police 

Rule which Is also rejected on 4.11.2022
(Copy of Departmental Revision and order dated 4.11.2022 is 

attached as Annexure F)

Being aggrieved from the Impugned orders this 

preferred on the following grounds:
Appeal is

Grounds:-

A. That the first impugned order is against the law and Article 194 

of CSR as the criminal proceeding against the Appellant was not 
yet final and the Appellant had a right to Appeal and his right to 

appeal at two high forums was still intact and at the end the 

Honourable Peshawar High Court Peshawar decided that the



Appellant was innocent and was falsely involved by the 

opponents which is a tradition in the entire Pakhtunkhwa. 
Appeilant is removed through impugned order which is based 

such fake FiR, therefore, the impugned order

The
on

requires the
interference in the light of ESTACQDE. Under the Code the 

accused is to be suspended so when acquitted shall be reinstated 

and now the Appellant Is acquitted by the High Court Peshawar. 
Therefore may be reinstated with all back benefits.

B. That the enquiry officer declared the Appellant as habitual 
absentee and on the other hand It has admitted by him that he 

was absconder In two FIRs. The enquiry Is held when the 

Appellant was In prison so not associated with enquiry at any
stage so ail the fights of the Appellant cross examination on 

witnesses, personal hearing and fair trial are violated. Therefore,
the enquiry against the Appeilant is against the law and Rules and 

is, fuli of contradictions and against the Principle of fair trial
which infringed the right of the Appellant.

C. That the SP Head Quarters Peshawar has passed the impugned 

order in hurry without waiting for the final order of the last
of competent jurisdiction and has acted against the Police Rules 

as the reasons given were not final.

court

D. That the Appellant Is dismissed from service on his conviction 
but the order of his conviction Is not sustained In the eves of law 

and Is against the E& Discipline Rules as there is no misconduct or 

any act done by him which Is punishable

E. That the propriety and the Principle of law demand that
I Appellant Is to be restored to that position I.e. where he was as 

the court has absolved him of all charges.
F. That the absence from duty was not intentional but a product of 

circumstances.

G. That the Appellant Is free of all charges and Is seeking the re
instatement of his discontinued service as there Is no misconduct



on his part and involving any one how high i 
m criminal case is

H. That Article 4 of the Constitution of Pakistan reveals that every 

person shall be treated in accordance with law and no action 

_ detrimental to his right, property and reputation shall be taken
Without due process of law.

/. That the impugned order is void ab- initio hence be set aside by
your honour in the best interest of justice.

Therefore the appeal may be accepted with the Prayers as above.

nnocent he may be
a routine in the society.

Through 1'
Nazir. Ahmad Advocate 

High Court, f/eshawar.

Certificate
This Is certified that the appellant has not filed nay Appeal in respect of x 
the same subject matter before.

Appellant

Affidavit
i the appellant hereby affirm and declare that the contents of 

the Appeal to the best of my knowledge are correct and 

nothing is kept concealed from this Honourable Tribunal.

w
Deponent
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CAPITAL CITY POLICE PESHAWAR

DIRECTOR general HEALTH 15. SERVICES, KHYBER PAKHTUNKHWA. PESHAWARTO
SP Headquarter, capital City police Office. Peshawar .FROM

/CRCNO.
5 l£_, April 2013i", DATE
f

APPLICATION FOR LIGHT DUTYSUBJECT
MEMORANDUM to

application submitted by Driver Constable MukhtajEnclosed please find herewith an 
Muhammad No. 1559 of CCP. Peshawar for light duty.

It is requested that a standing Medical Board may please be constituted to dIg-out the facts 

and opinion ol the Medical Board be forwarded to this office to proceed further in the matter.

His medical chits are attached.

!,
.
I

‘7 )Ends:

-1I

i [ Shabih Hussainj^!-r
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The Capital City Police Officer, 
Peshawar.

From:

: The Director General,
Health & Services, Khyber Pakhtunkhwa,
Peshawar-

. /Lj'JU /CRC, dated Peshawar the3//^'^ /2012.

MFmrAL examination/BOARD

To

No

Subject:

Memo:
Driver Constable Muhtaj Khan No. 1559 of CCP, 

Peshawar has referred by SP/HQrs: Peshawar for Medical board due to 

some diseases.
It is requested that a standing Medical Board may 

constituted to dig-out the facts and opinion of the Medicalplease be
Board be forwarded to this office to process further. His medical chits

CO-'
A

and other connected papers are attached.

C-C
SS

Ui(j
7 SP/HQrs;
I FOR CAPITAL CITY POLICE OFFICER,

I

n:\CRC (pOViicdical braul I doc sys 3
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OmCE OF THE MEDICAL SUPERINTENDENT 
POLICE AND SERVICES HOSPITAL PESHAWAR 
GOVERNMENT OF RHYBER PAKTUNKhWa

gjNo, /MS/SMB Dated /Z:/09/2012.

The Capital City Police Officer 
Peshawar.

Subject; - 
Memo;-

STANDING MEDICAL BOARn

Constable Mukhtaj Khan No.1559 was examined by the Standing Medical * 
Board held in this office on 06/09/2012. The Proceedings of the Standing Medical Board

are sent herewith for further necessary action.r

5

rpan
: ^tanding^M^ical BoardTV. / ■

4

Medical Superintendent 
Police/Services, Hospital, 

PeshawajX'^’^^

I
- i-

■

;

j
1

Cc:-
^ ^ 1. Director General Health Service3s, Khyber Pakhtunkhwa 

information w/r to his letter no.3257/Medical dated 05/09/2012.

}

Peshawar for

;
t
i

I

;

1
i

:

1



“fcHAIRMAN»■

------------------ standing medical
POLICE/SERVICES. HOSPITAI PESHAWAR**

BOARD/MEDICAI superintendent
r.>

STATION PESHAWAR. 
DATED: 08/01/2014.

/

M
(Dr. mad)

iChairman
Standing Medical Board 
Medical Superintendent 
Police/Services, Hospital, 

Peshawar.

Ophth Biologist 
Police/Services, Hospital, 
Peshawar.

(fh)
mad Tariq Mehr)lul

Physician 
Khyber Teaching Hospital, 
Peshawar... Member...

t

7 r

I-
f'A

(Dr^Umar Ayub Khan) / 
' ' SecretgQj.—— 

/'Standing IVlfaical Bp^d 
Poiice/Servicisibl^itali—

Peshawar/

!>'

/

r-

i

)■

;•,
r j;

75-• f



■ -^5, OFFICE OF THE 
MEDICAL SUPERINTENDANT 

SERVICES HOSPITAL, PESHAWAR(.

Phone: fOlf) 091 92/0509 rRxrht 091 977^472 Pax: 091 92WS4

No.\ /MS/SIVIB/2013-14 Dated /r/01/2014.\

SP Headquarters 
Capital City Police Officer 
Peshawar.

cAlnOe:, 

........Subject. - STANDING MEDICAL BOARD

Memo: -

Constable Muhtaj Khan No. 1559 was examined by the Standing 
Medical Board , held in this office on 08-01-2014. The proceedings Of the ' 
Standing Medical Board are sent herewith for further necessary action.

;

man
StaQ^fig Medical Board 
Medical Superintendent 
Service^HosEital Peshawar

Cc.

1. Director General Health Services. Khyber Pakhtunkhwa Peshawar for 
information.

-cf) C-.

o.bno'._J=351—-
"Sate

J

/>■

u

j
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OFFICE OF THE DISTRICT POLICE OFFICER 

NOWSHERA
TEL: 0923-9220102, FAX: 0923-9220103mL-r". [

1i

mi ■ iilli-llL-lLL/GC, Dat^d Nowshera, the ^^'''"/2013.No

ZTo: - I
& If2A^,

w The Commandant Elite Force, 
^hyber Pakhtunkhwa: Peshawar. 
tLm I

The Capital City Police Officer, 
Khyber Pakhtunkhwa] Peshawar.

. . .1

<^5'': yi69^^ A reSHAWAR

2.
/
/

1

Subject: CASE FIR NO. 265 DATED 30.07.2013 U/S 302/324/148/
149 PPC PS AKBARPURA.I

Memo:

tw=m§ into your kind riotice thatIt is the following accused
have been charged in the subject mentioned ejase who are absconding since the 

) of occurrence. Both of them are serving in Police Department and presently
■

in Peshawar. Their place of-posting and constabulary Nos are noted 
•^against their names:-

' yz/^c-iicu
Waqar No. 679/F.C posted in Elite Force Peshawar. 
Muhtaj No. 1559/driyer posted in MT staff Peshawar.*^ 

It is therefore, requested’ that the above named accused

_ police

as initiate departmental action

1.

2.
■5 ■; .’t

P officials inay kindly be directed to surrender themselves before the local
r;

1 of PS Akbarpura (Investigation Win^) as wel 
against them under intimatf0n to this office.

ft'
!:•

i
Dis^ict Police Officer, 

tNowshera.

m ft:”

u.m. I'iVs :a ‘1

'Nolm /G.C/ dated Nowshera the____/____/2013.

Copy farwarded for inforrrlation to Superintendent of Police I
■

: ■ m '
'r;

vestigation Nowshera.

' i ,:
i 'B. I-.District Police Officer, 

Nowshera. ■1 1-

: :i!ft i;.

!•;. i' t

i'.
I

I'-

3y
A

.r.

f:
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CAUSE NOTICEFINAL SHOW

I Superintendcint of Police, Hec dpuarters, Capital City 
Police Peshawar, as competent authority, undur the provision of Police 
Disciplinary Rules . 19:'5 do herebyjl .serve upon you. 
Constable Muhtai No. 1559 :he final show caus i notice.

The Enquiry Officer, Mr. Gul Nawaz Khan, after completion of 
enquiry proceedings, has recommended for minor punishment for you 
Constable Muhtai No. 1559 as the charges/allegations leveled against 
you in the charge sheet/st^tement of allegations.

And whereas the undersigned is satisfied that you Constable 
Muhtai No.1559 deserve the punishment in the light of the above said 
enquiry reports.

I, competent authority, have decided to impose upon you the 
penalty of minor/major pjnishment under Police Disciplinary Rules 
1975 for absence willfully performing duty away from place of posting.

You are, therefore, required to show cause as to why the 
aforesaid penalty should nDt be imposed upon you and also intimate 
whether you desire to be heard in person.

If no reply to this notice is received wit 
in normal course of circumstances, it shall, be| 
no defence to put in and in that case as ex-pa 
against you.

1.

hin 7 days of its receipt, 
: resumed that you have 
■:B action shall be taken

3. The copy of the finding of the enquiry officer is enclosed.

SCfRiRINTENDENT OF POLICE, 
HEADQUARTERS, PESHAWAR

yPA, SP/HQrs: dated Peshawar the ^ ~ / '^/201^ 

Copy to 0 Tidal concerned

No

•1^
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„.r" IMORDER /.N r-'<
This office orde'' relates to the disposal of foimal 

■lepdi-tmental enquiry again.'t Dxi\!Le,riCj?D.5i':ih.ln..Mi,ihtaj_iNo,1559 of 
Capital City Police Peshawar cn the allegations tliat he while postt^rat 
Police Lines Peshawar was absent from lawful duty w.e.f 30.04.2014 
till date & also involved in criminal ca.ie vide FIR No.265 dated 

■ 30.or.2013 u/s 302/324/148/149-PPC PS Akbar Pura.

In this regard, he was placed under suspension & issued 
i Charge sheet and summary of allegations. Two separate enquiries 
were initiated & conducted, by SDPOs Saddar Circle & Gulbahar

’S?-

2.

3. SDPO Saddar Ciicle conducted enquiry in the absence 
pcn.s.u O', subin.tteo hb Tepo'-t Chat the detualter official is habitual 
absentee and not interestec in his official duty. The E.O further 
recommended major punishment for defaulter official vide 
Report N0.2569/PA dated 13.11.2015.

Enquiry

4. Upon the finding of Enquiry Officer, he was issued final 
show cause notice & delivered him on home address through local' 
Police .^S Akbar Pura (Nowshera). The OPO Nowshera forwarded a 
letter wherein stated that the said official has been involved in criminal 
case vide FIR Na^9jiated23^04,2Q14 u/s 302/148/149-PPC PS Akbar 
Pura & declared as PO.

5. SDPO Gulbahar conducted the enquiry in criminal charges 
vide FIR No.265 dated 30.07.2013 u/s 302/324/148/149-PPC PS 
Akbar Pura & subnjitted his repo'rt that the' defaulter official did 
attend the enquiry proceedings. The E.O further recommended ex- 
par'e action for defaulter o'ficial vide Enquiry Report No.ll5;3/E/S 
dared 24.03.2016.

not

In the light of recommendatjgns of E.Os & other mamr,i=.i......
c,-!-,blc omucord, tne'Uhde'slgned ceme'io conclusion that he found 

y.iilfy of prolong absence,finv-'lvernent in criminal ca.nes. Therefore, he 
)'UTei'e_by.,dismissed fropLJse-rvice under Police & Ilisdolinarv Rules- 
^7.5 with immediate effecJL Hence, the oeriod. he remained ahcerw 
rom 30.04.2014 till dal-e rr^ated without nav y

I
0^

SUPERINTEflDENT OF POLICE, 
HEADQUARTERS, PESHAWAR; \

M/

9'/ Da':ed_a£Ly_i3__ <'2016

/P/./SF/dated Peshawar the ^-3 /2ni6

OB. NO.

Copy of above is forwarded for infoi motion (k n/action to;

Capita City Police Officer. Peshawar.
DSP/HQrs, Peshawar.

v Pay Office, OASI, CRC &-HC along-with compietf: departmental
file.
Officials concerned.

✓

•9

A

\ •
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OpentngsheetforCilmlnalAppBais S

------- Critlifnal Appeal No' '

ShabblrHussaJn Gii^anl ^
----- -—L Adi^te. l>eshaiA«r':; ■ • ■

m!.*

Appellate side
/2020

District Date of Filing 
Appeal Stamp oh 

petition or 
appealNowshehn 19-10-2020

. Nfl - "
- 1

1. thtaj ' ‘ ‘/i
J/Shafique 

V3. Wtfqar Ahmad
4. Mukhdar Ahmad sons of Yar Mullammad
5. Aizaz S/0 Mukhtiar Ahmad |

R/0 ZakhI Akbarpura District No|vshehra 

•I Versus I

R/0 Zakhi Akbarpura District Notvshehra 
2. The State-——----

Appeal U/S 410 CnP.C
from the order oft 

Dated:

Charged U/S:

i
i

Appellants; ■'

■Respondents.
IheJfianifid
ASi/Mcrr Nf wshehj-g

17-10-7070

102/140/140 ppr 
fElB&iidatedla-n4-7ni.| po ai .

ar Pllrq}

ngJiBOdA? rrci ut, ininHs.nrt.„,„„ «■,^y'Sentence: i

Eounts witli

U/S. 143/140 ppi^. |ih
f.

1
Both

IPrayer-in-Appeal: flO-acceotance lof thic nn—» ..u_ .

SBOUNDS OF ^PPEAIMRK ATTar».;n
!

CrA852P2020MUKHTAJ VS SlAIfc Cf|pQ3B.|k1I AT'

I1'
f

''J:“T’

}
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GROBMDS:
■

)
13 Because, the Impugned Judgment of the learned trial Court

SSS2 0" 'hMla; l.=n«
2) Because, the learned trial Court h

4) Because, the worthy trial Court has eyerloolted the celdea

hlnnM ^ourts regarding declaratiin -hf' ‘blood feud motive as double edged weapon which can easilv hp
used as a tool for false implication as well as exaggeration of charge. 

iSidpnrT ‘Circumstances of the case reveals that the

and
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isi'V63 Because, the medical report
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declaration

73 Because unrebutted facts^ on the file, which too has been 
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J£er''^‘'""““ undisputedfy are procured
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Through
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^ Appeal in hand i
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JUDGMENT SHEET 
IN THE PESHAWAR HIGH COURT.

PESHAWAR 
(Judicial Department)

CrANo.852-P of2020.

Date of hearing: 05.10.2021.

M/S Jalal-ud-bin Akbar-e-Azam Khan Gara 
and Shabbir Hussain Gigyani, advocates for 
the appellants.

• ■ . . ■ f-

Mr.Muhamtnad Inam Yousafitai, AAG for the 
State.

Syed Abdul Fayaz, advocate for the 
complainant.

• I»

JUDGMENTI Al_ JAN KHATTAK. J.- Through this■
«L = ' judgment, we shall also decide the criminal 

' revision bearing No.129-P of 2020 as both 

the matters have arisen ffotii fte same 

judgment dated 17.10.2020 of. the learned 

_ Additional Sessions Judge-ll/MCTC, 

Nowshera delivered In case FIR No.59 ■

dated: 23.04.2014 under sections

302/140/149 PPC of Police Station Akbar 

Pura, Nowshera, whereby the appellants 

have bean convicted and sentenced under 

section 302(b) PPC to Imprisonment for life 

on two counts.’ They have also been 

directed to pay compensation ■ of 

Rs.500.000/- to legal heirs of both the 

deceased as envisaged under section 544-A
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Cr.P.C. or In default whereof same shall be«»
. •.

recovered as arrears of land revenue. Tlie 

appellants have also been convicted under 

section 148 PPC read with section 149 PPG

and sentenced to rigorous imprisonment of 

three years. Benefit under section 

Cr.P.C. has been given to

382-8

them. The 
appellants have assailed their convictions

and sentences through their Joint appeal 

complainant had filed • 
Cr.R.No.129-P of 2020 for enhancement of 

the awarded sentence to the normal penalty 
of death.

whereas the

2. Brief facts of the case are that on

23.M.2014, deceased Ibn-e-Ameen, 

then injured, reported to Karim Dad Khan,

the

ASI In the casualty of cMI hospital Pabbi to 

the effect that on the day of occurrence 

when he and his son Sadiq Ameen reached 

— 'Hujra Babu Salam Akbar Pure while 

riding motorbike, there MukhtaJ, Waqar, 

Mukhtiar, Shafiq and Alzaz, who

near^

were
already present over there, started firing at

.*■

theth with lethal weapons due to which they 

i.e. the coiTiplainant and his son. were hit. ,
According to the FIR (Ex.PW2/U Sadiq 

Ameeh died on the spot while the1

?
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complainant got seriously wounded. Motive 

for the occurrence was stated to be previous 

blopd feud. Per FIR, Muhammad Nazir and 

Muhammad Abbas Khan had witnessed the 

occurrence.

3- In order to establish its 

prosecution produced 12 

whereafter statements of

case, 

witnesses 

accused were

recorded wherein they professed. 

Innocence. After conclusion of the trial, the 

teamed trial court found the appellants guilty 

of the charge and

their

sentenced. them as 
mentioned above. It is worth to mention that 

earlier appellants Waqar. Mukhtiar 

Aizaz were tried, and
and

on conclusion were 

sentenced to death by the Warned trial 

videl judgment dated 07.03.2016. however,
P court

on appeal, their convictions were set aside 

by this court vide /udgment 

18.10.2017 and their case vras remanded 

for trial afresh. During their trial, appellants 

Mukhtaj and Shafiq were anested and put to 

face the trial alongwith the three ..already
i*

arrested accused.

dated

■

if

i ■
4. Arguments heard and record a 

through.
gone
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5. The proaecuHon case against the 

appellants consists of the ocular account

furnished by PW-11. dying declaration of 

deceased Ibn-e-Ameen. medical evidence of 

both .the deceased, recoveries fipm the spot 

In tfie shape of crime emi^|es and 

recovery of motorbike 
from the spot and site plan of the crime spot. 

First of all we take up for appreciation

bloodstained earth.

6.
■

the ocular account furnished by PW-11, 

namely, Muhammad Abbas Khan, who is 

step brother of deceased Ibn-e-Ameen.

^ bis name Is mentioned in the FIR as

an eyewitness to tlie occurrence but we 

doubt his presence on the spot at the Ume of 

occurrence for the reason that he had 

ccofrtpanied vrith the victims when they left 

their house for Akbar Pura. According to his 

testimony, when both the deceased did not 

return home, he and his brother Muhammad 

Nazir (not produced) went after them to 

Akbar Pura and when they reached Akbar 
Pure bazar near the Hujra of Babu 4|am, 

there all the five accused started firing at his 

brother and nephew with which they were hit 
and fell down from the motorbike. As per his 

deposition, both the deceased after hitting

4.

6 ■%.
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entered into the Hujra of Babu Salam in 

order to save their lives where also they 

were fired at by the accused. The; witness 

further deposed that with the fire shots 

Sadiq Ameen died on the spot whereas 

Ibn e-Ameen sustained Injuries pnd 

taken, to the hospital where he

examined by the,doctor and In his presence, 

the injured reported about the ocGUirence.

7. Evidence of Muhammad Abbas Khan 

(PW-II) cannot be accepted for safe 

administration of justice on the ground that 

IniUally he was not with the victims when 

they left for Akbar Pure. He stated that he 

went behind his brother and nephew when 

they got late. In his evidence nowhere he 

hae stated that he was aware of both the 

decepMd going to Akbar. Pure bazar and 

whenlie had no knowledge of the victims for 

their feoing to Akbar Pure bazar, then how 

he left for their search to the particular place 

i.e. the bazar. Also worth mentioning Is the 

statement of PW-t1 when he stated ^at 7/

Is correct that the wlfa of the deceased had 

not Informed me about the speclffc places In 

Akbar Pura nor the name of the person with 

whom they had to meer.

was

was

• $
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8. ...When neither the specific place was 

known to the witness nor the person whom 

the deceased had gone to meet, then his 

seeing the deceased and that too at the time 

of occurrence can only be termed an extra 

ordinary happening and an extra ordinary 

event has to be property explained by the 

person who claims to have seen it which is 

not the case in hand. No doubt, sometime

extra ordinary events do take place but in 

the attending circumstances of the case, 

presence of PW-11 Is not believable on the 

spot as neither he knew the person whom 

his brother and nephew had gone to meet 

nor the place of their visit anywhere (as 

mentioned earlier), therefore, arrival of the

1...witness on the spot at the time . of 

occurrence is doubtful, hence his evidence 

cannot be believed in.

I

ty

9. Now we take up the FIR-cum-dyIng 

declaration of the then injured, namely, 

Ibn-e-Ameen, who while repotting to ASI 

Karim Oad iri injured condition in the 

casualty of civil hospital PabbI stated to the 

effect that on 23.04.2014 he and his son 

Sadiq Ameen were riding motorbike arid 

when they reached near the crime spot

s'
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ihere all the five accused already present 

over there started firing at them with Aslaha- 

6-Atl^sheen with which he and his son were 

hit. According to the contents pf the FIR 

(EX.PW2/1). with the Are shots the 

complainant was seriously Injured while his 

son on hitting died on the spot. It is worth to 

add that PW-11. namely. Muhammad Abbas 

is rider of the FIR and on extreme left comer 

whereof there is entry by the doctor to the 

effect that the patient was alive and 

conscious.

10. No doubt,, as stated earlier, on 

extreme right comer of the FIR, there is)

endoreement of the doctor showing that the 

patient at the Ume of lodging of the FIR was 

alive and conscious but such endorsement 

alone would not be enough to hold that the 

contents of the FIR were correct qua the 

assailants. Of course, declaration given by 

person at the time of his death carries great 

importance as to its truthfulness but there 

are certain pre-requIsItes Which must be 
there in order to believe such declaration as

At'
true and one of them is that the declaration 

must be made without the interference of 

any close relative of the dying mar! who is

r
t

a

I
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found present around the dier at the time of 

making the statement and second the 

declaration must be corroborated by the 

circumstances prevailing on the spot at the

time of occurrence. Furthermore, It is aiso

necessary to see, in order to believe a dying 

declaration, whether at the time of his death 

the dying person was capable to narrate the 

event occumed before his death.

On the touchstone of the above. If we 

look at the dying declaration of deceased 

Ibn-e-Ameen, It would appear that same 

was not free from foreign Interference as his 

step brother, namely, Muhammad Abbas 

Khan (PW-11) was present around him at 

the time when such statement was being 

made. It is worth mentioning that In the 

preceding paragraph we have already 

disbelieved the testimony of Muhammad 

Abbas Khan and In such tike situation 

interference on behalf of said witness in the

11.

statement of his brother, who was returning 

to his Creator to make an exaggerated 

account of the occurrence, cannot be ruled

out.

12. Besides the above, physical condition 

of the declarant too was not such which

,TBOA"
ll^**Court
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could allow him to narrate the occurrence as 
has been narrated by him. His medical

examination shows that he has received the 

following fireatoi Injuries on hlspefson:-

A single firearm entry wound 1x1 
cm on right Interior flank with exit 
wound 3 X 5 cm on left side of lower 
back just lateral to the lumbar spine.
2.. A single firearm entry wound 1x1 
cm on lateral side of left buttock with 
exit wound 2 x 4 cm on upper medical 
side of left buttock.
3. A single firaami entry wound 1x1 
an on left upper guardant (left 
hypochbndrium) with exit wound 2x2 
cm on right side of upper back.
4. One through and through firearm 
wound with entry wound 1 x 1.5 cm in 
epigastria region with exit wound 2 x
1cm on upper middle back.

1.

I

■ Moreover, the medical officer who
had examined the declaranf had found his 
condition very serious (Ex.PW2/i; 
whereafter referred him for further treatment 

to LRH. If we see the endorsement of the

medical officer appearing at the 
the FIR and the referral chit,, it would appear

that the deceased at ihe time of his death 

could not be in a position to narrate about

corner of

K!
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the occurrence In detail as has been

nerrated In the FIR.

. 13. In addition, the dying declaration of

the ‘deceased has also not been supported 

by site plan of the case. It Is in the FIR that 

the deceased were hit by the fiie shots when 

they were riding on motorbike and after 

hitting they fell down. According to the site 

plan, both the victims were hit at points No. 1 

and 2 and the motorbike has been shown at 

point ‘A*. As per the site plan (Ex.PW5/1), 

after falling on the ground at point No.1 and 

2, both the deceased then went up to point 

1A -and 2A and the Inter so distance 

between point 1, 2 and 1A and 2A is 17/18 

paces. Keeping in view the serious 

conditions of both the victims, it was not 

possible for them to cover a distance of 

17/18 paces and let assume that tliey were 

in a position to move and they did so, then 

there must have been some trail of blood 

from point vrhere they were hit and fallen 

and the point 1A and 2A whereafter 

receiving firearm injuries they had reached 

vdilch is not the case In hand. Therefore, the 

site plan does not corroborate the facts as 

narrated In the FIR.

?■
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14. For the above stated 

hold that the dying declaration of 

Ibn-e-Amefen cannot be believed in for 

conviction of the appellants for the safe 

administration of justice.,

15. Another important aspect of the

is that there is no report of FSL that the 03 

empties of 222 bore and 9 empties of 7.82 

boro collected from the spot were fired from 

more than one weapons. In the instant case, 

five persons, four of whom are brothers and 

one is nephew, are charged for the murder 

of two persons. In such like situation, 

production of the FSL report showing that

reasons, we

• . .
case

mm
a

^ the empties were fired from five weapons

was must which material piece of evidence 

the prosecution has not produced and it 

appeared to us that the charge 

exaggerated one which lamentable trend is 
■^^yery common in the area.

16. Thorough and careful examination of 

the case record has led this court to believe 

that the prosecution has not proved Its case 
against , the appellants beyond any shadow ! 
of doubt which is a hallmark of criminal/ 

jurisprudence. The prosecution case is fulf 

of^oubts benefit of vvhich must go to the

was

/
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appellants being a century ^ld principle of 
criminal law. It appears Jo us 'that the 
learned trial court has not appreciated the 

case evidence In Its true perspective and 

has fallen In legal 

appellants.
error to convict the

17. For what has been discussed above. '' i 

we accept this appeal, set aside the-
impugned Judgment of conviction and acquit 

■the appellants of the charge leveled against

then^They be set at liberty forthwith if 

required to be detained
not

or wanted in any(
other case.

18. Above are the 

order of even date.

19. So far as Cr.R.No.129-P of 2020

concerned, as we have set aside the 

impugned judgment of conviction, therefore; 

fte criminal revision has become inftuctuous 

which is hereby dismissed. .

reasons of our short

\
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OFFICE OF THE
CAPITAL CITY POLICE OFFICER 

PESHAWAR
Phone No. 091 -0:?i00y9 
Fax No, 091-9212597

OltDICR

IliN, (irdci will dispose otV dcpattmcntal nppcai prcreircd hv cs-l)ri 

awnnlcd ihc major piinishmcnl of Di.smissiU Ironi 
*97,-. vide OB'No. 11.19 dated 2X3.201^ by SI'-IIOKs; I’esiiawar on tlie cliarees iliu! bv vJuk: 

at Police I,?nes PcslKOvar. uhsenlcd himscll fi-om tawlul duly we.l. 7d.T:fM.-i liil h,. di,o,is,ai 

2X,.).201d and al.so involved in criminal case vide, IdR Ni

302/724/14X,n,49-l'PC PS AkharPura. '

vr ei'iisiiiM,. 

scrviLc, under I’!/.
MtiUlrtaj No. I55‘> who WHS,

I e

2(0 dalcd ,;(i,7.2o| ': i :,s

2- Kvo separate dcpartmenuil enquiries were condueled ,ieaim.t die delinquem oriiei,d 
thmin-h DS1>-Sadd:ir and DSP-Ciiilbalnir. Budi the eiKiuiiA '(lieers founJ him niiilit ol' line 
allcj,iiii6fis ItAelcd apainst him. Ihc dcliiKiucnt oSIlciiil alst' laded in join deparlriienlal.inoeeediny:-, 

Ik was absconding allei the commission of olfenee. 'I'he deliiKiuent eonslahic .Mukhtai 

i.ssued Final Show Cause Notice which

as
\eae alsn

ivn,s delivered nt hi.s home adtlre.ss Ihrough local Police, hut 
be. l-ailcd to reply, Therelbre, the competent authority awarded l-,im (he major inmishmenl ul

dismissal from .service.

.3- Pnqulry file was Ihornughly cwaimincd. All, eod.il lormalitie.s, have been completed
hclorc awarding him ihe abcn'e punishment by the competenl audwrity. The appelUmt was abseonJer 

atter nomination in the criminal ease and iak;r-on was arreMcd in the said case 11nc .dier his arrest, 
he preferred deparlmenlal appeal for rcin.sintcmcnl into service from inside t!ic prison diroueh prison 

aulhoritic.s after a, lapse of one year and 10-momhs whiel, Im-. ■yv diiie linmat.o-,

justification to interfere in the order of SlVIlQrs, hence his appeal for rc-in.statemem
rcjdied/tilcJ.

Ihere i.-.

m service is

(MLIIAM.MAD I AIllK) 
CAPi rALci rv POLicKoi rtci U 

|’|■:snA^VAR./PA dated I’cshawar the 

Copies for Information ami n/a to tho

^ n j7"oi7'n, ■'“'’'ll" oiic. cs., v„
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Before the^^||K|Nnspector General 
|( P K Head Quarters Peshawvr -

i

Departmental Appeal under Rule 3 of the K.P. Civil Servants Appeal 
Rules ,1986, read with Rule 16.29 of the Polite Rules 1934, apinst 
the impugned Order No. 1384-90/PA/SF/ Peshavyar dated 28.03.2016 

of Superintendent Of Police Head Quarters Peshawar, whereby the 

Appellant is dismissed from service with immediate effect under E 

&D Rules 1975 and the period he remained absent from 30.4.2014 till 
28.3.20|6 Is treated without pay.

Praver;-

May your Honour be gracious, that on acceptance of this Appeal 
set aside the impugned Order No. 1384-90/PA/SF/ Peshawar 
dated 28.03.2016 of Superintendent Of Polic«f' Head Quarters 

Peshawar, tmtirewstatt tkeAppeiiaat with aUaack benefits..

Respectfully Sheweth;- The need for the i- stant Departmental 
Appeal before your Honour arises due to the following facts:

1. That the Appellant Joined the Police Department on 21.07.1998 fS 

constable and attended a lot of courses Including Gas course,
V/ Finger prints course, bomb course, bomb disposal course and w y?. ^ 

L > fireman and was a favorite police man.

^ M iC

: :

&if. i}

OiI pw v,>

fhpt the Appellant served with dedication anr with all his fairneg^ 

but was unluckily due to strain relation of his ramily the opponaM 

falsely involved him in FIR No- 59 dated 23.4 J014 under Section 

302/324/148/149 PPC, Police Station Akbar Pura District
NumHwm end was declared proclaimed offender. Similarly an 
m no 2S5 dated30.07.2013 U/S302/324/14F/149 PPC in police
station was registered against him.

c

3. That been pain in back the Appellant was exempted from active 

duty and was posted as Driver/Constable and till his dismissal he 

was posted as such.



c

4. The Appellant with no other option for time being avoided the 

arrest for sake of compromise and so was declared proclaimed 

offender and at last was arrested on 5.10.2017 and was sent to 
/udlcial lock up.

5. ITiat the Department suspended the Appellant and conducted an 

enquiry against him when he was absconder and was unable to 

appear before the committee and defend himself.

6. That the department without giving him a chance of hearing and 

defence passed the impugned order declaring him habitual 
, absentee and dismissed him from service with the knowledge 

that two criminal cases are registered against him.

(The impugned order Is attached as Annexure---A).

7. That the Court of Additional Session judge II Nowshera, Incase 

N-Sc-96 on 8.10.2019 acquitted him of charges in FIR No-59 and 

released him and similarly the Peshawar High Court Peshawar in 

case No- Cr Appeal 852 of 2020 on 5.10.2021 accepted the Appeal 
and seta side the judgment of conviction and acquitted him of the 

charges leveled against him and released him .
(Both the judgments are attached as Annexure B)

8. TTiatthe Appellant is free of all charges and Is seeking the re
instatement of his discontinued service.
Being aggrieved from the impugned order this Departmental 
Appeal before you is preferred on the following grounds:

Grounds;-
A. That the Impugned order Is against the law and Article 194 of CSR 

as the criminal proceeding against the Appellant was not yet final 
and the Appellant has a right to Appeal and his right to appeal at 
two high forums was still Intact and that the Honourable 

Peshawar High Court Peshawar decided that the Appellant v/as 

innocent and was falsely involved by the opponents which is a 

tradition in the entire Pakhtunkhwa, therefore, the impugned 

order requires your interference in the light of ESTACODE.



c
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Under the Code the accused Is to be suspenried so when 

acquitted shall be reinstated.

B. That the enquiry officer declared the Appellant as habitual 
absentee and on the other hand It has admitted by him that he 

was absconder in two FIRs therefore, the enquiry against the 

Appellant was pre mature and is full of contradictions.

C That the SP Head Quarters Peshawar has passed the impugned 

order in hurry without waiting for the finai onder of the last court 
of competent jurisdiction and has acted against the Police rules 

as the reasons given were not final.
0. That the Appellant is dismissed from service on his conviction 

but the order of his conviction is not sustained in the eyes of law 

and is against the E& Discipline Rules.
£ The propriety and the Principle of law demand that Appellant is 

to be restored to that position i.e. where he was as the court has 

absolved him of all charges.
F. That the absence from duty was not Intentional but a product of 

drcumstances.
e. That Artlc1e'4 of the Constitution of Pakistan reveals that every 

person shall be treated in accordance with Ijw and no action 

detrimental to his right, property and reputation shall be taken 

without due process of law.
«, That the impugned order is void lb- initio hence be set aside by 

your honour In the best interest of justice. ^
Therefore the Departmental appeal may be accepted with the Prayers V
as above.

C.

(Appellant)

Mukhtaj S/OY^Muhammad 

Constable No -1559 

Police Force Headquarters Peshawar.
R/0 Zakhi Qabristan Akbar-Pura District Nowshera)
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»l OFncrCOFTIlK 
INSPECTOR GENERAL OF POIJCE 

KIIYBER PAKirrUNKirWA 
PESHAWAR. z.

ORDER

This order is hereby passed to dispose of Revision Pciilion under Rule 11-A of Khyber 

Paklilunkhwa Police Rulc-1975 (amended 2014) submillcd by Ex-Driver FC Muiilaj No. 1559. The 

petitioner was dismissed from service by Superintendent of Police, HQrs; Peshawar vide OB No. 1139, 
dated 28.03.2016 on the allegations that he \Vhilc posted at Police Lines Peshawar, absented himself from 

duty w.c.f 30,04.2014 till date of dismissal from service i.e 28.03.2016 for a period of 01 -year, 10-months 

& 28-days and also involved in criminal case vide FIR No. 265, dated '30.07.2013 u/s 302/324/148/149 PPG 

PS Akbar Pura. As per DPO/Npwshera he was also involved in ease FIR No. 59, dated 23,04.2014 u/s 

302/148/149 PPCPS Akbar pura and declared as PO. His appeal was rejected by Capital City Police
Officer,PcshawarvidcordcrEndst:No. 159-64/PA,datcd31.01.20I8. .

Meeting of Appellate Board was held on 27.10.2022 wherein petitioner was heard in person. 
Petitioner contended that he was falsely charged in both FIRs and was acquitted by the court.

During liearing, .petitioner failed to advance any plausible explanation in rebuttal of the 

charges. The acquittal from the court does not absolve the peUtioner from the liability. The Board see no
ground and reasons for acceptance of his petition, therefore, the Board decided that his petition is hereby 
rejected.

Sd/-
(MUHAMMAD ALi BA3/JCHEL) PSP 

(UNPM,NSWC)
Additional Inspector General of Police, 
HQrs: Khyber Paklilunkhwa, Peshawar.

_____ /2022.

‘ I /

No. S/2lk?^- ^^_/22.dated Peshawar, the

Copy of the above is forwarded to the:
I. QipW City Police Officer. Peshawar. One Service Roii. one Pauji Missai and one enquiry 

m. of U» nbeve nenred Ex-Drivar FC received vide your office Memo: No. 4305/CRC. 
dated 24.11.2021 is returned herewith for your office record.
Superintendent of Police, HQrs: Peshawar. /

■ /i

3. PSO to IGP/Khybcr Pakhtunkhwa, CPO Peshawar.
4. AIG/Lcgal, Khyber Pakhtunkhwa, Peshawar. .
5. PA to Addl: IGP/IIQrs; Khyber Pakhtunkhwa, Pc.shawtu-.
6. PA to DIG/HQrs: Khyber I’althtunkhwa, Pesliawar.
7. Office Supdt: E-IV CPO Pesha Uwar.

(IRFAN uy,Al

l or Inspector CjphSl of Police 
Khyber PakhWiTklVa, Peshawar’.i

.ScanneU with C’amScunner
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Wakalat nama

In the Service Tribunal KPk Peshawar

Service Appeal No /2022
Muhtaj S/0 Yar Muhammad Appellant

VS

Government of KPK through Inspector general Of Police and 

others Respondents

I Muhtaj S/O Yar Muhammad a drive Constable the Appellant ,
do hereby appoint Mr. Nazir Ahmad AdvnratP................ ... High Court at
—'^y Counsel in subject proceedings and authorize 
him to appear, plead, compromise, withdraw or refer the matter 

for arbitration for me without any liability for his default and with 

the authority to engage/appoint any other advocate/counsel at 
my expense if necessary and receive all sums and amounts 

payable to me and to all such acts which he may deem necessary 

for protecting my interests in the matter. He is authorized to file 

Appeal, Revision, Review and Application for 

Application for setting-aside 

behaif.

restoration or 

ex-parte decree proceedings on my

Appellant

Dated: 22.11.22
Accepted and ested

Nazir. lAhmad Advocate 
High dt rt 

Ceil: 030. -8571879 
: 0333-8540783 
bc-10-7897

-


