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3" July, 2022

Y - Service Appeal No. S’/"()rS nn‘ul’ 4hcln/ /(mlm! A Govt. oj ixh)bcr Pakdtunkinwe through Secretary, Elemenary
& Secandary Fducation (F&SE), Department Peshawar and others " decided on 13.07.2022 hy Division Bench
comprizing Kalim Arshad Khan, Chairman, and Fareeha Paul. Member Exceutive, Klyyber Pukhuwikinwa Service

" Tribinal Peshavvar.

L. Mr. Akhtar Il'yas. Advocate, learned counsel for the

appellant present. Mr Muhammad Adeel Butt, Addl: AG
alongwith - Mr. Muhammad Tufail, Assistant . office of

Directorate, Elementary & Secondary Education (FE&SLE).

Peshawar and Mr. Iftikhar Ul Ghani, DEO(M) Buner present.

2. This order \&ill diqpose.of service appeal No. 83/2018
titled “Sartaj Khan-vs Govt: of Khyber Pakhtunkhwa through |
Secretary, Elementary & Secondary Education (E&SE),
Department Pesha\\lﬁar and 0thers"’, appeai No‘. 84/2018 titled
“Nasim Khan-vs-Govt: of Khyber PakhvtunAkl'lwa through
Secretary, Elemeq;tary & Secondary Education (E&SE),
Department Peshawar and others”, appeal No. 85/2018 titled
“Mujeeb Ullah-vs-Govt: of Khybef P_lakhtunkhwa through
Secretary. Elemq:ntary & Secondary fEducvation" (E&SE).

-Department Peshawar and others”, appeal No. 86/2018 titled

“Said Ul Hag-vs-Govt: of Khyber Pakhtunkhwa through

Secretary, Fleméntarv & Secondary Education (E&SE),

A Dq)cutmenl Peshawar and others”, appeal No. 87/2018 titled

Muhammad Salbem -Vs- Govt of Khyber Pal\htunl\hwa through

Secretary, Llementary & Secondary - Education (E&SE),

Department Peshawar and others”, appeal No. 88/2018 titled

Khan Wali Khﬁan-vs-Govt: of Khyber Pakhtunk.lmm through
Sécretary, Eleimaentary & Secondary Eduqation (F&SE),
Department Peléhawar and others”, appeal No. $9/2018 ““titled
l—Ia_midbUr Rehman-vs-Govt: of Khybe'r Pakhtunkhwa through
Secretary, Elémentary & Sééondary Education _ -(E&SE),
Department Pl:eshawar and others”, appeal No. _90/2018.»1ii'led

“Liaqat I~iuss%1in—vs—Govt: of Khyber Pakhtunkhwa through

bSccrelary, Flummarv & Secondary Education (F&‘Si‘-’)

Department Ptshawar and others”, appeal No. 91/’)018 titled
*Shamsul Isvlllam-vs-Cmvt: of Khyber Pakhtunkhwu through

Secretary, FElementary & Secondary Education (E&SE),
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L ¢ Service Appeal No.82/2018 titled " Abdur Rashid -vs-Govi: of Khyber Pakhtunkinia through Secrewary. Eleweniary
& Secondury Education{E&SE). Department Peshawar and others ™ decided on 13.07.2022 by Division Bench
‘ comprising Kalim Arshad Khan, Cheirman, and Fareeha Paul, Member Executive. Khyber Pakhtunkinya Service

" Tribunal Pesheavar.

Deparﬁnent Peshawar and others”, appeal No. 92/2018 “titled

E ] Hakim Khan-vs-Govt:  of Khyber Pakhtunkhwa through
I o - Secretary, Elementary & Secondary Education (E&SE),
| Department Peshawar and others”, appeal No. 93/2018 titled
“Sheraz Khan-vs-Govt: of Khyber Pakhtunkhwa through
. Secretary, Elementary & Secondary Education (E&SE),
; Department Peshéwar and others”, éppeal No. 94/2018 titled
| . ““Hamdullah-vs-Govt: of Khyber Pakhtunkhwa through
- ‘ Secretary, Elementary & Secondary Education (E&SE),
‘ | Department Peshawar and others”, appeal No. 95/2018 titled
: “Muhammad Rahim-vs-Govt: of Khyber Pakhtunkhwa through
Secretary, Elementary & Secondary - Education (E&SE).

Department Peshawar and others”, appeal No. 96/2018 fitled

“Amjid  Ali-vs-Govt; of Khyber _Pakhtunkhwa through

Secretary, Elementary . & Secondary Education (E&SE)

T Department Peshawar and others”, — appeal No. 97/2018 titled
| | “Muhammad Sadig-vs-Govt: of Khyber Pakhtunkhwa through

Secretary, Elementary & Secondary Education (E&SE),

Department Peshawar and others”, appeal No. 98/2018 titled

“Rehman Ullah-vs-Govt: of Khyber Pakhtunkhwa through

Secretary, Elementary & Secondary Education (E&SE),

Department Peshawar and others”, appeal No. 99/2018 titled

“Shamsur Rehman-vs-Govt: of Khyber Pakhtunkhwa through

Secretary, Elementary & Secondary Education (E&SE),

Department Peshawar and others”, appeal No. 100/2018 titled

“lhsan  Ullah-vs-Govt: of Khyber Pakhtunkhwa through

Secretary, Elementary & Secondary Education (E&SE),
Department Peshawar and others™,. appeal No. 101/2018 titled
“Gul said-vs-Govt: of Khyber Pakhtunkhwa through Secretary,

‘Elementary & Secondary Education (E&SE), Department

Peshawar and others”, appeal No. 102/2018 titled “Khaista
Muhammad-vs-Govt: ot Khyber Pakhtunkhwa  threugh
Secretary, Elementary & Secondary Education (E&SE),

Department Peshawar and others”, appeal No. 103/2018 titled




Service Appeal No.82/2018 titled " Abdur Rashid -vs-Govt: of Khyber Pakhtunkhva through Secretary. Elementary
& Secondary Fducation (E&SE), Depurtment Peshawar and others” decided on 13.07.2022 by Division Bench
comprising Kalim Ayshad Khan, Chairman, and Fareeha Paul, Member Executive, Khyber Pakhtunkinva Service

Tribunal Peshawar.
S

“Yousaf Amin-vs-Govt: of Khyber Pakhtunkhwa through
Secretary, Elementary & Secondary Education (E&SE).
Department Peshawar and others”, appeal No. 104/2018 Sait Ur
Rehman-vs-Govt: of Khyber Pakhtunkhwa through Secretary,
Elementary & Secondary Education (E&SE), Department
Peshawar and others”, appeal No. 105/2018 titled “Sherinzada-
vs-Govt:  of  Khyber Pakhtunkhwa through Secretary,
Elementary & Secondary Education (E&SE), Department
Peshawar and others”, appeal No. 106/2018 titled “Muhammad
Rasool-vs-Govt: of Khyber Pakhtunkhwa through Secretary,
Elementary & Secondary Education (E&SE),” Department
Peshawar and others”, appeal No. 107/2018 titled *“Fazli
Majeed-vs-Govt: of’ Khyber "Pakhtunkhwa through Secretary,
Elementary & . Secondary Education (E&SE), Department
Peshawar and others”, appeal No. 108/2018 titled “Farid Gul-vs-
Govt: of Khyber Pakhtunkhwa through Secretary, Elementary &
Secondary Education (E&SE), Department Peshawar and
others”, appealANo. 109/2018 titled “Abdul Amin-vs-Govt: of
Khyber Pakhtunkhwa through Secretéry, Elementary &
Secondary Education (E&SE), Department Peshawar and
others”, appeal No. 110/2018 titled “Sartaj Khan-vs-Govt: of
Khyber Pakhtunkhwa through Secretary, Elementary &
Secondary Education (E&SE), Department Peshawar and
others”, appeal No. 111/2018 titled “Said Hussain Shah-vs-
Govt: of Khyber Pakhtunkhwa through Secretary, Elementary &
Secondary Education (E&SE), Department Peshawar and
others”, appeal No. 112/2018 titled “Amir Khan-vs-Govt: of
Khyber Pakhtunkhwa through Secretary, Elementary &
Secondary Education (E&SE), Department Peshawar and
others”, appeal No. 113/2018 titled “ Mustageem Shah-ys-(’iovtf

of Khyber Pakhtunkhwa through Secretary, Elementary &

Secondary Education (E&SE), Department Peshawar and
others”. appeal No. 114/2018 titled “Miroz Khan-vs-Govt: of -

Khyber Pakhtunkhwa  through Secretary, Elementary &

-
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! : Service dppeal No. 8272008 titled " Abdur Rushid -vs-Gove: of Khyber Pakhiwnklvea through Secreiary. Elementary |

& Scecondary Education (E&SE). Department Peshewar and others™ decided on 13.07 2022 by Division Bench i

’ comprising Kalim drshad Khan, Chairman, and Fareeha Paul, Member Executive, Khyber Pakhiunkina Service |
Tribunal Peshevar.

Secondary Education (E&SE), Department Peshawar and

others”, appeal No. 115/2018 Anwar Ul Haq-vs-Govt: of

Khyber Pakhtunkhwa through Secretary, Elementary &

Secondary Education (E&SE), Department Peshawar and

others”, appeal No. 116/2018 titled “Fazal Karim-vs-Govt: of

Khyber Pakhtunkhwa fhrohgh Secretary, Elen‘]enlzary‘ &
| : Secondary Education (E&SE), Department Peshawar and
others”, appeal No. 117/2018 titled “Tariq Ullah-vs-Govt: of
Khyber Pakhtunkhwa through Secretary, Elementary &
Secondary Education (E&SE), Department Peshawar and
others”, appeal No. 118/2018 titled “Fazli Hameed-vs-Govt: of
Khyber Pakhtunkhwa through Secretary, Elementary &
Se0011dar)f Education (E&SE), Department Peshawar and
others”, appeal No. 119/2018 titled “Faidamand Khan-vs-Govt:
of Khyber Pakhtunkhwa through Secretary, Elementary &
Secondary  Education (E&SE), Deparuﬁent Peshawar and
others”, appeal No. 120/2018 titled “Israr Ullah-vs-Govt: of
Khyber Pakhtunkhwa through Secretary, Elementary &
Secondary FEducation (E&SE), Department Peshawar and
others”, appeal No. 121/2018 titled “Said Kamal shah-vs-Govt:
of Khyber Pakhtunkhy@ through Secretary, Elementary &
Secondary Educa_tion (E&SE), Department Peshdwar and
others”, appeal No. 122/2018 titled “Attaullah-vs-Govt: of
Khyber Pakhtunkhwa through Secreta_ry,' Elementary &
Secondary Education (E&SE), Department Peshawar and
others”, appeal No. 123/2018 titled “Sadiq Akbar-vs-Govt: of
Khyber Pakhtunkhwa through Secretary, Elementary &
Secondary Education (E&SE), Department Peshawar and
others”, appeal No. 124/2018 titled “Ilyas Khan-vs-Govt: of
Khyber Pakhtunkhwa through Secretary, Elementary &
Secondary Education (E&SE), Department Peshawar and
others”, appeal No. 362/2016 titled “Wakil Zada-vs-District
Education Officer (M) Buner and others™, appeal No. 363/2016

titled “Shireen Zada-vs-District Education Officer (M) Buner

-
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to- Service Appeal No.822018 ntled ~Abdur Rashd -vs-Cove: of Khyber Pakhtunkinea through Secretary. Elementary
& Secondury Education (E&SE), Department Peshanvar and others ™ decided on 13.07.2022 by Division Bench
. comprising Kalint Arshad Khan, Chairman, and Fareela Paul. Member Executive. Khyber Paklninkinva Service
Tribunal Peshavar.

andlothers”, appeal No. 364/2016 titled * Duri ‘Makenoon-vs-
District Education Officer (M) Buner and others”, appeal No.
489/2017 titled “Sher Yazdan-vs-Govt: of Khyber Pakhtunkhwa
through Secretary, Elementary & Secondary Education (E&SE),
Department Peshawar and others”, appeal No. 490/2017 titled
“Bakht Rasool Khan-vs-Govt: of Khyber Pakhtunkhwa through
Secretary, Elementary & Secondary Educatibn (E&SE),
Department Peshawar and others”, appeal No. 491/2017 titled
“Shah Baroz Khan-vs-Govt: of Khyber Pakhtunkhwa through
Secretary, Elementary & Secondary Education (E&SE),
Department Peshawar and others”, appeal No. 492/2017 titled
, “Said‘ Amin-vs-Govt: of Khyber Pakhtunkhwa through
i Secretary, Elementary & Secondary Education (E&SE),
i Department Peshawar and others”, appeal No. 493/2017 titled
i . | “Abdur Raqib-vs-Govt: of Khyber Pakhtunkhwa through
f Secretary, Elementary & Secondary Education (E&SE),
Department Peshawar and others”, appeal No. 494/2017 titled
“Sardar Shah-vs-Govt: of Khyber Pakhtunkhwa through
Secretary, Elementary & Secondary Education (E&SE),
Department Peshawar and others”, appeal No. 495/2017 titled
“Miskeen-vs-Govt: of Khyber Pakhtunkhwa through Secretary,
Elementary & Secondary Education (E&SE). Department
Pesha\’var and others”, appeal No. 496/2017 titled “Shaibar-vs-
Govt: of Khyber Pakhtunkhwa through Secretary, Elementary &
Secondary Education (E&SE), Department Peshawar and
others”, appeal No. 497/2017 titled “Inamaullah-vs-Govt: of
Khyber Pakhtunkhwa through Secretary, Elementary &
Secondary Education (E&SE), Department Peshawar and
others”. appeal No. 498/2017 titled “Abuzar-vs-Govt: of Khyber
Pakhtunkhwa through Secretary, Elementary & Secondary
Education (E&SE), Department Peshawar. and others”, appeal
| No. 499/2017 titled “Habib Ur Rehman-vs-Govt: ot Khyber
|
; Pakhtunkhwa through Secretary, Elementary & Secondary

Education (E&SE), Department Peshawar and others”, appeal

A}
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Service Appeal No.8272018 “itled " Abdur Rashid -\;.\"-"(_’im'ff:.of Khyber Pakhtunkinva through Secretary, Elementary
& Secondury Educarion (E&SE), Department Peshaowar and others " decided on 13.07.2022 by Division Bench
comprisng Kalim Arshad Khan, Chairman. and Fareeha-Paul, Member Executive. Khyber Paklitunkina Service

Tribunal Peshawar.

No. 50072017 " titled “Sher Akbar-vs-Govt: of Khyber
Pakhtunkhwa through ‘Secretary, Elementary & Secondary
Education (E&SE), Department Peshawar and others”, appeal
No. 50172017 titled “Subhani ‘Gul-vs-Govt: of Khyber
Pakhtunkhwa through Secretary, Elementary & Secondary

Education (E&SE), Department Peshawar and others” and

~ appeal No. 502/2017 titled “Shoukat Ali-vs-Govt: of Khyber

Pakhtunkhwa through Secretary, Elementary & Sécondary
Education (E&SE), Department Peshawar and others” as all are

regarding the same issues.

3. After arguing the matter at length, the consensus were
developed that let the matter be remitted to the respondents to
decide the question of giving effect. to the promotion of the
appellant in the light of the judgmént of the Hon’ble Peshawar
High Court, coupled with the factum of eligibility/entitlement ot
the appellant in each case and availability of posts at the time of
entitlement/eligibility of the appellant(s). [n the light of the
agreement arise as above the matter is remitted to the
respondents for decisions accordingly within sixty days. Copy
of the same be transmitted to the Tribunal through its Register.
Copy of this order be placed in all connected appeals. Cost shall
follow the event. Consign.

4. Pronounced in open court in Peshawar and given
under our hands and seal of the Tribunal on this 13" day of

July, 2022

({KALIM ARSHAD KHAN) -
Chairman

(FAREEHA PAUL)
Member(Executive)




. -
Seevice Appeal No. 489/2017

pk?

3

July, 2022 . . Mr. Akhtar Ilyas, Advocate, learned counsel for the
| appetlant present. Mr. Muhammad Adeel Butt, Addl: AG
alongwitﬁ Mr. Muhammad Tufail, ~ Assistant office of
Directorate, Elementary & Secondafy Edtllcation (E&SE),

Peshawar and Mr. Iftikhar Ul Ghani, DEO(M) Buner present.

2. - After arguing the matter at length, the consensus were:
developed that let the matter be remitted to the respondents to
decide the question of giving effect to the promotion of the

appellant’in the light of the judgment of the Howble Peshawar

the appellant in each case and availability of posts at the time of
entitlement/eligibity of the appellant (s)., In the light of the
agrecment arise as above the matter is remitted to  the
rcs;)onfierli:s" for decisions accordingly within sixty days. Copy

of the same be transmitted to the Tribunal l]l'oyal]iii’s Register.

VRN S -

of 5 ‘ a.Consign.
2 Pronounced. i on cowrt in Peshawar and oiver
3. ronounced in open court in Peshawar and given

under our hands and seal of the Tribunal on this 13" dav of
Julv, 2022. '

/ | : ' , (Kal im A rshad Khan)
M / ‘ Chairman

(Fareeha Paul)

yy ~ (G | |  Member(E)

High Court, coupled with the factum of eligibility/entitlement of




TOUR PROGRAMME OF MR. KALIM ARSHAD KHAN, CHAIRMAN,

KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR.

- o AT CAMP COURT. ABBOTTABAD:
117.07.2022 First Transit Day to Abbottabad. + _
18, 07. 2022 — Court work at Abbottabad. ' !
) ;1907202” . ) .o .. -do-
< 20.07.2022 -do-
N TN
TT21,072022 0 G -do-
vk A
T~ 022072022~ -do-
: 23.07.2022 - o . Returﬁ Transit Day to Peshawar.

) R ;

T

- . Note: During the tour the following complementary staff will also accompany the
* - .Hon’ble Chairman. . '
= 1. Mr. Pir Muhammad, Superintendent.
2. Mr. Adnan Ali Shah, Personal Assistant.
3. Mr. Aftab Gul, Naib Qasid,
4

A s o 1 . Mr. Meher Shaid, Driver.
' No.. /ST,
Dated /2022
‘ CHAIRMAN
KHYBER PAKHTUNKHWA
, SERVICE TRIBUNAL PESHAWAR.
Copy forwardedto:  , .
1. The Dast-net-&.Sess.lmo.s_lud-ge Abbottabad with the request that an available court room
may please be reserved for use of Hon’ble Chairman of Khyber Pakhtunkhwa Service
Tribunal Peshawar for 18" to 22™ July, 2022.
2. The Addl Advocate General/Dlstrlct Attorney Khyber Pakhtunkhwa Service Tribunal,
Peshawar. -
: / \\
REGISTRAR .
KHYBER PAKHTUNKHWA ,
SERVICE TRIBUNAL PESHAWAR.
\\ .
& \
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=‘2'5'.11-.2'O'2A1' Proper DB‘, is not available, therefore, the case is.:
~ adjourned to25/2- /2.2 for the same before B8,

Reader - L

_;‘26‘/2'7—2- pm% éyZm,M/{ L K #mﬂléﬂwﬁ

Learned counsel for the appellant present. Mr. Kabirullah Khattak,
Additional Advocate General for the respondents present.

Learned counsel for the appellant requested for adjo-urnment on the ground,' SR

that he has not made preparation for arguments. Adjourned. To come up for

arguments on 13.07.2022 before the D.B.
. '

— A

 (SALAH-UD-DIN)
MEMBER (JUDICIAL)

(MIAN MUHAMSKIAD)
MEMBER (EXECUTIVE)




'05..08.20'21" o - Learned counsel for the appellant present.

~ Mr. Kabirullah Khattak, Additional Advocate General ann'gWith_
Ubaid-Ur-Rehman ADO (Litigation) for respondents present. ©

Former made a request for _adjoufnme_nt' being not in’
possession of the file today. This being an old case be fixed in last .
week of September, 2021 for arguments. Adjourned. To come up for .
arguments on 23.0972021‘ before D.B.

\ s —

(Atig Ur Rehman Wazir) - Cha
Member (E) ‘
- . 23.09.2021 ~ Counsel for the appellant and Mr. Muhammadf'

Rasheed DDA for the respondents present.

Learned counsel for the appellant requested for
adjourhment for preparation and assistance. Case to

come up for arguments on 25.11.2021 before the D.B.

( Rozir{aﬁll%ehman) Cr%an'/' '

Member(Judicial)




- 14.01.2_021 Junior to counsel for appellant and Kabir Ullah Khattak

-+

- learned Additional Advocate General alongwith Ubaid ur Rehman
" ADEO for respondents present.

. Due to COVID-19, the case is adjourned to 01.04.2021 for
the same as before.

~

01.04.2021 Due to hon'availability of the concerned D.B, the case is
adjourned to 20.05.2021 "or the same.

05.03.2021 Due to pandemic of covid-19, the case is adjourned to
' 05.08.2021 for the same before D.B.

-
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8 — ﬁ —.2020° Due to COVID19, the case is adjourned to -
£/ 57 2020 for the same as before. ~ l

06.07.2020 Due to' COVID19, the case is adjourned to 31.08.2020 for

the same as before.

31.08.2020 Due to summer vacation, the case is adjourned to

©05.11.2020 for the same as before.

05.11.2020 . Junior to counsel for the appellant and Addl: AG
alongwith Mr Obaid Ur Rehman, ADEO for respondents
present, | '

The Bar is observing general strike, tﬁerefore, tﬁe'
ed to 14.01.2_021 for hearing before the DB |

\

Chai 1an

matter is ad

&0/
(Mian Muhammad
Member (E)




. 09.01.2020 Due to general strike of the Khyber Pakhtunkhwa Bar
A Cou_néil, the case is adjourned. To come up for arguments

on 03.03.2020 before D.B.
o [
Mem ' ' Member

03.03.2020 Counsel for the appellant and Mr. Kabirullah Khattak,
Additional AG alongwith Mr. Muhammad Irfan, Assistant for
the respondents present; Learned counsel for the appellant
seeks adjoupr
on 08.04.2( afore D.B.

. (Mian Mohammad) (M. Amin Khan Kundi) -

Member Member N

aent. Adjourned. To come up for arguments




[

- 18.12.2019 Iearned counsel for the appellant present. Mr. Kabir Ullah
' Khattak learned Additional Advocate General present.
Learned counsel for the appellant seeks adjournment.

Adjourn. To come up for arguments on 26.12.2019 before

D.B.
A
&
& v
Member _ Member
26.12.2019 Clerk to counsel for the appellant present. Mr.

Muhammad Jan, DDA for respondents present. Clerk to
counsel for the appellant submitted an application for
adjournment as learned counsel for the appellant has
gone to Islamabad due to his personal engagements.

Adjourned. To come up for argumenté on tomorrow i.e .
27.12.201§ before D.B. '

ember : Member

27.12.2019 . ' Counsel for the appellant present Mr. Muhamm
Jan, DDA for respondents present. Learned counsel
the appellant seeks adjournment. Adjourn. To come
for arguments on 09.01.2020 before D.B.

N <l

Member




30.04.2019 Learned counsel for the appellant and Mr. ‘Mi;hammad

Jan learned Deputy District Attorney present. Leaméd ‘counsel
for the appellant seeks ‘adjournment. Adjoum. to _come"up for. e

arguments on 15.05.2019 before D.B.

Member : | ‘ Member

\ : 15.05.2019 - Counsel for the appellant and Addl. AG for the
\ respondents present. ' |

\ - o , Due to demise of his father, learned Member of the T
v ' ‘Bench (Mr. Hussain Shah) is on leave. Adjourned to B |
24.07.2019 for arguments before the D.B.

24.07.2019 Learned couﬁsel for the appellant present. Mr. Usmah

| Ghani learned District Attorney for the respondents present.

N ~ Learned "counsel for the ‘appellant seeks adj‘o.ummcnt.

\ Adjourned. To come up for arguments on 09.10.2019 before
D.B. |

N PPE

\ (Hussain Shah) (M. Amin Khan Kundi}
Member Member
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724012019 Clerk
Superintendent representative of the respondent department

to cdunéel_ for the appellant present. Shakeel
present. Written reply not submitted. Representative of the
o respondent’ department seeks time to furnish written

reply/comments. Granted. To come up for written

reply/comments on 13.02.2019 before 8.1 : ‘
‘ - , SN
- .Member

{
o ’ B
¢

| 13022019 Learned counsel for the appellant and M. Kabir Ullzh
| Khattak learned Additional Advocate General aldhgwith Ubaid ur
Rehman ADO present. - Representative_};;' .of the respondent -

department submitted written reply/commeﬁts. Adjourn. To come

' ', up for rejoinder/arguments on 28.02.2019 before D.B. )
o Vo
ember

28.02.2019 ': L Clerk to counsel for the appellant and Addl. AG
alongwith Hayat Khan, AD for the respondents

! present.
Due to general strike- on the call of Bar

Association instant matter is adjourned to 30.04.2019

before the DB

ﬁlber“ -
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10.08.2018 ©. Neither appellant nor his counsel present. Mr. Kébirullah

Khattak, Addl: AG for respondents present. Case to come up

for written reply/comments on 09 .10.2018 before:

09.10.2018 Counsel for the appellant Mr. Akhitar Ilyas Advocate.
' present. Mr. Kabirullah Khattak, Addl. AG for .\.,th'e:-
respondents present and made a request for adjournment.

Granted. To come up for written reply/comments c’»;p.

27.11.2018 before S.B. - "

alrman ' R

s

27.11.2018 Learned counsel for the appellant and Mr. I(abir Ullah |
Khattak learned Additipnal Advocate General alongwith Mr. Hayat
Khan Assistant Director present. Written reply 'n_ot 'su'bAm'itt_ed.
Representative of the respondents seeks time to filev'wrlitten
reply/comments. Granted. To come : up for ‘written
reply/comments on 18.12.2018 before S.B. -

-

MeRber

18.12.2018 | Learned counsel for the appe],{ant and Mr. Kabirullah | .‘
khattak learned Additional Advocite  General : }ohgwilhA '
Muhammad Azam KPO present. ertien reply not received.
'Representatlve of the respondent depariment seeks time to furnlsh
written reply/comments. Granted by way of last chanee 10 come -
up for written reply/comments on- 24.01.2019 before S B.

&Q»

Member




e .. 07.022018 : Counsel for the appellant present. He submitted preliminary
| arguments that similar appeal no. 363/2016 titled Shireen Zada-vs- \
Education Department and appeal no. 489/2017 titled Sher Yazdan-vs- '

Education Department have already been admitted Bc;;egular hearing. This

has also been brought on the same grounds. \

In view of the orders in the above mentioned service appeals this

appeal is also admitted to regular hearing on the basis of the submission of

process fee wnthm 10 days Thereaﬁer nottces be 1ssued to the respondents

for wrltten reply/comments on 16 04 201 8 before SB..

e - e
ety o R e R TR EUTE T S R
PR RN S [EEREN S

(AHMAD HASSAN)
.-+MEMBER: ..

o [ETTERETRETEN I Corevtee .-
] (VAR ste o Liai

16 04. 2018 (‘lmk 01 thc counscl for appcllant and Addl: AG for the
1e€pondents ptoscnt Sccurtty and ptoecss fee not dcposncd /\ppollant is
dnccted to deposit sccurtty and proccss fee within seven(7) days; thereafler
notices be-issued to the respondents for writlen '-1ep1y/eomments ion

.05.06.2018 before S.B. R A

- Member

'05.06.2018 ' . Learned counsel for the ~appellant present Learned Add1t1
Advocate General present. Securlty and process fee not deposited. Lear,
counsel for the appellant requested for further time to deposit security
process fee. Requested accepted by way of last chance. Five days give
deposit security and process fee. Thereafter notices be issued tq
- respondents  for written reply/comments. To come up for
reply/comments on/e-#3.7;sbefore S.B ' ‘




Court of

Case No.

Form-A

FORMOF ORDERSHEET

[Acatakn “’3

82/2018

Date of order
proceedings

Order or other proceedings with signature of judge

2

23/1/201i8"

Oé/a)./, ¢
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& - BEFORE THE KHYBER PAKHTUNKHWA SERVICE

! TRIBUNAL, PESHAWAR
S.A. No. 2 ﬁp /2018
Abdur Rashid, SST (G) ey Pakiitukhwe |
GCMHS Daggar, District Buner..... ...oooevvvinnnnnn. .Appellant
: Mrimry Mo 8,.5_“_&
VERSUS
| Daed = A9

1. Govt. of KPK through Secretary, Elementary & Secondary
Education (E&SE), Department, Peshawar.

2. Director, Elementary & Secondary Education, (E&SE), Khyber ‘
Pakhtunkhwa, G.T Road, Peshawar.

: 3. District Education Officer (M), District Buner at Daggar.

........... Respondents

APPEAL U/S 4 OF KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 FOR
TREATING THE PROMOTION OF THE
| APPELLANT . FROM THE DATE HE HAS
| QUALIFIED ON, AND THE VACANCIES HAD
BECOME AVAILABLE:
|
!
|
|
!

Sheweth;

1) That numerous vacancies of SST in BPS-16 were available in the
respondent-department since long and no steps were taken for
appointments against those posts. However, in the year 2009 an
advertisement was published in the print media, inviting

ﬂ:\ﬂedfcm-day applications for appointments against those vacancies, but a rider
was given therein that in-service employees would not be eligible

Regﬁzﬁ‘a and they were restrained from making applications.
2) That the appellant do belong to the category of in-service

employees, who were not permltted to apply against the stated
SST vacancies.

3) That those who were appointed on adhoc/ contract basis against

: the abovesaid vacancies were later on regularized on the strength

of KPK Employees (Regularization of Services) Act, 2009 (Act
-No.XVI of 2009)




4)

5)

6)

7)

§)

9)

2

That the regularization of the adhoc/ contract employees, referred
to in the preceding para, prompted the left out contendents, may
be the in-service employees who desired to take part in the
competition or those who did fall in the promotion zone, to file
writ petitions, which were ultimately decided vide a
consolidated judgment dated 26.01.2015 (Annex “A”)

That while handing down the judgment, ibid, the Hon’ble
Peshawar High Court was pleased to consider the promotion
quota under paragraph 18 of the judgment, as also a direction
was made in that respect in the concluding para to the following
effect:- ‘ |

“Official respondents are directed to workout the
backlog of the promotion quota as per above mentioned
example, within 30 days and consider the in-service
employees, till the backlog is washed out, till then there
would be complete ban on fresh recruitments”

That the appellant was considered for promotion, pursuant to the
findings given by the august High Court in the abovereferred
judgment, and he was appointed on promotion on 30.10.2014
(Annex “B”), but with immediate effect, as against the law laid
down by the august Supreme Court, that the promotees of one
batch/ year shall rank Senior to the initial recruits of the same
batch/ year.

That till date seniority list of the SSTs in BPS-16 has not been
issued, as against the legal obligation of the respondents to issue
seniority list every year.

That though the appellant was having the required qualification
much earlier and the vacancies were also available, but he was
deprived of the benefit of promotion at that juncture, as against
the principle of law laid down by the apex Court in the case of
Azam Ali reported 1985 SCMR 386 and followed in
Muhammad Yousaf (1996 SCMR 1287). As such he was
deprived from the enjoyment of the high post not only in terms of
status but also in terms of financial benefits for years. It may not
be out of place to mention here that the appellant was at
promotion zone at the time of Regularization of Adhoc recruits
of 2009.

That appellant alongwith others filed W.P.No.1951-P/2016 for
issuance of seniority list and considering the appellant from the
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10)

1)

12)

date when the Adhoc Employees were regularized instead of
immediate effect.

That the stated writ petition has been decided by worthy
Peshawar High Court vide order dated 01.12.2016. (Copy of
W.P.No.1951 and order is attached as Annex “C”)"

That the respondents assailed the judgment of Peshawar High
Court referred to in Para-4 above before the august Supreme
Court of Pakistan. On 20.09.2017 (Annex “D”) the respondents
withdraw the petition and as such the judgment of hon’ble
Peshawar High Court attained finality.

That after the withdrawal of appeals, the appellant preferred
departmental appeal/ representation (Annex “E”) to respondent
No.2, through proper channel, which was not decided/ responded
within the statutory period, hence the instant service appeal,
inter-alia on the following:-

GROUNDS:

A.

That the appellant was equipped with all the requisite
qualification for promotion to the posts of SST (BPS-16) long
ago and also the vacancies were available but for no valid
reason the promotion was withheld and the post was retained
vacant in the promotion quota, creating a backlog, which was
not attributable to the appellant , hence, as per following
examination by the august Supreme Court, the appellant are
entitled to the back benefits from the date the vacancies had
occurred,

“promotions of such promotee (appellant in the
instant case) would be regular from date that the
vacancy reserved under the Rules for
departmental promotion occurred”

That the appellant has a right and entitlement to the back
benefits attached to the post from the day of the qualification of
the appellant and availability of the vacancies coincided.

That the appellant being the promotee of one and the same
batch, are required to be placed senior to the fresh appointees,
but the respondents have sat on the seniority list and uptill now
no seniority list whatsoever has been issued/ circulated.
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D.  That the appellant has been discriminated, which goes against
the provision of Articles 25 and 27 of the Constitution, 1973,

E.  That the appellant has not been treated in accordance with law
as against the provisions of Article 4 of the Constitution.

F.  That appellant reserve his right to urge additional grounds with
leave of the Tribunal, after the stance of the respondents
becomes known to him.

Prayer:

In view of the foregoing, it is, therefore, prayed that on
acceptance of this appeal, this Hon’ble Tribunal may be pleased to
issue an appropriate direction to the respondents for treating the
promotion of the appellant from the date he was qualified on, and the
vacancies had become available, and the impugned order may kindly
be modified by giving effect from the date when the fresh recruits are

regularized w.e.f. 2009 alongwith back benefits in accordance to the .

judgment dated 26.01.2015 and also to circulate the seniority list of

" SSTs (BPS-16), giving senior positions to the appellant being
promotee against the fresh recruits. - '

Any other remedy to which the appellant is found fit in law,
justice and equity may also be gra

Appellant

Through ,
Akhtar Ilyas
Advocate High Court

AFFIDAVIT

I, do hereby affirm and declare on Oath that the contents of the
accompanying Appeal are true and correct to the best of my
knowledge and belief and nothing has been concealed from this
hon’ble Court. ‘

:
3
!
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JUDGMENT SHEET

PESHAWAR HIGH COURT, PESHAWAR\
(JUDICIAL DEPARTIVENT) }/ « /

o /
.'/,Q.‘/;S
Writ Petition No.2905 of 2008 Tz
. \ \\ 1‘3 'J"",*. .
. \)_, E} e,
ATTA ULLAH AND OTHERS............. PETITION %\@ §
VERSUS. NGB

THE CHIEF SECRETARY KPK ETC....RESPONDENTS.;

‘ JUDG.MENT

Date of hearing 21 (‘ - O 1 ( 13

Appetlant/Petitioner_J

Respondent b!z\ Ogn\rrd/AY O<)/! N ’kx(l Agw C/,Lt/@ L(
v (’\/’cké—"odf /ersi\a_,f (CL'\UU\ AAC}

WAQAR AHMAD SETH, J:- Through t/)/é smgle

judgment we propose to dispose of the insta:rft-_l:/yl_/r}'-tu ',.;C.’.e'ﬁt'z'pn:
No.2905 OF-ZOOQ as well as the connect:e’crtf Wm‘ P'éﬂt‘itioni  ' o
| Nos.2941, 2967,2968,3016. 3025.3053,3189,;325'1‘;@‘A_ O,r :
2009,496,556,664,1256, 1562, 1685, 1696,2176,2230, 45012695 .

2728 of 2010 & 206, 355435 & 877 of 2011 as common

! /,/ question of law and fact is invclved in all these;p_et:mforgs‘.;-_:--_;i_ S




2-  The petitioners in all the wnt petitions have

approached this Court under Article 199 of (he;vc'o_néﬁfu‘fiob"Of. -

Istamic Republic of Pakistan, +973 with the fo/lo_v_?/hg, re'!ief.;‘-" o

“It is, therefore, prayed that on acceptah't';e

of the Amended Writ Pcetition the aboi?;;".': -'
noted Act No.XVI 2009 namely ‘The North
West Province Employees (Regularizat}o\n :

of Services) Act, 2009 dated 24" October,

2009" being illegal unlawful, without: - -
authority and' jurisdiction, based on’
malafide intentions and be,iﬁg'. -
unconstitutional as well as ultra vires—';to‘

the basic rights as mentioned in the ; .

constitution be  set-aside and  the.

respondents be directed to fill up the above

noted posts after going through the légél.,
and lawful and the normal procedure as =
prescribed under the prevailing laws g
instead of using the short cuts for obl:gmg

' their own person.

It is further . prayed that 'thé__.f T

notification

11.12.2009 and Notification No.A-17/SET(5).

Contract-Apptt:2009 dated 11.12.2009, as ..

well as:

No.SO(G)ES/1/85/2609/SS(Contract) dgtéd‘:-_,‘

No.A-14/SET(M)  dated

Notification * .




=

s

31.05.2010 issued as a result of abové:-l
noted impugned Act wﬁereby all the private.::.'_:.i-, .
respondents have ‘been regularized may SRR
also be set-aside in the light of the abov.e{""“-
submissions, being illegal, unlawful, m
constitutional and against the fundamenta_{_‘;‘l" : LS ook
rights of the petitioners. |
Any other re~lief deemed fit and g R

" proper in the circumstances and has noét e
been particular asked for in the noted Wnt 3
Petition may also be very graciously, .' - .‘

granted to the petitioners”,

ie}

3- It is averred in the petition that the pcy_‘ati:f:ivghe;rs: jar(-j.-- L

sorving in tho Education Daopatlmuont ()fli\’l"’K Wu//\mq/Ju{ucl -

s PST,CT,DM,PET,AT, T Qui and SET md:/fucnf BN
Schools; that respondents No.9 to 1359 were'\c;{'-;;bbf"dte-c;f Q?‘-r‘-,-"
- adhoc/contract basis on different times and Iaterontho,f

,S'Qrvice were régu/arised through the North WeStFront/C, o

Province Employees (Regn_,‘{ulzlu'izu(fou of ‘SOIVI'C(-)"'S.‘.)_ A(,( 20094T o
that almost all the petf}(ion;_a/‘s have  got f(‘h.e reqorred r@srsg
qualifications and also goi at their credit the /eng-th of semce ' S

/,% that as per notification o .SO(S)6-2/97 dated 03/06/1998. . - =

e AMIYER.
F-’o":b?':cwar. Hyh-Court. w70 ]




g

the qualification for appointment/promotion o'f‘ thel.lS,E_T o
Teachers BPS-16 was'pre-scr/'bed that 75% SETS sllia/;’ be
sé/ected through Drepartmental Selection Comrﬁ_itt_eg 'bh the
basis of batchwise/yearwise open merit from an7ong<rﬁ7o

candidates having the prescribod qualification and remaining.”

25% by initial recruitment through Public A'S.ervice_'

Commission -whereas -through the same notif[gaf{éjﬁ gfhé
qua//’ﬁcatbn for the appomtment/promofioh of the 'é(‘)bject_
Specialist Teachers BPS-17 was prescribed fhat{SO'% 'sh.a?//-i
be selected by promotion on the basis of semorxtycum
fitness amongst the SETs possessing the dga/iﬁgafilé;i
prescribed for initial recruitment having five years S_enz'/ce .a‘nd'- '
remaining 50 by initial recruitment through the Pub/@ Serwce_‘
Commission and the ébove procedure was addpfed_{;zy.'{hej"
Education Department till 22/09/2002 and the appomtmengs

on the above noted posts were made in the light of the abcve_-.’

notification. It was further averred that the .z_Ofrc'l/'n_anAce
No.XXVII of 2002 notified on 09/08/2002 was promu

under the shadow of which some 1681 posts of o’/ffernu

cadres were advertised by the Public Service Commission .




That before the promulgation of Act No.XV/ of2009:fwas A'-
practice of the Educatibn Depaffmem‘ z‘haf /nsfead ’bf |
promoting the eligibie and competent persong baf’.nqlng‘;gf'_ (/79.‘
teachers community, they have been advem.'s;_’r;g a‘hé ia'-bO\)ej“
noted posts of SET (BPS-16) and Subject Spec:ahsf(BPS- '
17) on .the basis of open merit/adhoc/contract wheremztwas N
clearly mentioned that the said posts will be temporary and -

will continue only for a tenure of six month.s; or till -th_é'

»n

*Departmental Selection Committee Tﬁa( aﬂé}‘f ,-r)élrsé'il"ilg' ‘m'o" s
KPK Act No.XVI of 2009 by the Provincial Assemb/yz‘he S
fresh ébpointees of six months ahd one year""c;ﬁf fheadhoc '
and contract basis including respondents n.o.9't‘5l 7.'3:’0“7 WItha -
ciear affidavit for not adop{ing”] any legal course{:toAmaké"me/jr;‘:
services regularized, haye been macl'e pej"r'pa/'j‘en_r', and ;
regular .emp!oye.:’es W/)erQas the emp!o\yees'Aa'n;d--;:e‘ééc‘:}f/{fj_g
staff of the Education Department having atthe/r Credxta
service of minimum 15 tu maximum 30 yea‘}l".-é{-‘ havebken -

ignored. That as per coniract Policy issued on 26/70/2@-_)02 o

the Education Depan‘mé_/gt was not auz’hor/sed/em/jﬂéd='t:o

eippofntment by the Public Serviced Cofnmiés]oh r.-o_rf-




make ap,o_ofntments in BPS-16 and above on"l{hé"_:c‘bl/;_z‘flalc-t' |
basis as the only appoin(mg authority unde-r‘ the ru/es 'AWE?S-’_.‘
P,ublic‘ Service Commission. That after the puéJ”/icé:ﬁdn“ '/"‘ﬁ_ad_ei
by the Fublic S_erw'co Commission thousands of 'tea'cff?e:'r.s:
eligible for the above said posts have a/ready épp//’éd ;b'uf'._‘f
they are still waiting for their calls and that throughthe above "
Act thousands of the adhoc teachers have been Fejgy{ériz_-éd" | }
which has been adversely effected the r/ghz‘s -;f j-t-h:e ' 

petitioners, thus having no efficacious and adelquaté-ﬁerﬁ-edy_i_, R

available to the petitioners, the have knocked thodoor ofthls
Court through the aforesaid constitutional pez‘it-ioﬁ_'s.f o

4_; The concerned official respondents havefurms/;ed ‘_:i. o
parawise comments whéfgein they raised cen“é)'_h'":/éga/ cmd
factual objections /nciuding the question of ma/"(;ra‘i.r]‘eaib.'/'{/'tg-»ﬂo{f
the W/’l:f petitions. It was fg’:m*her stated that Ru/g 3(-2;) 'o'f~‘tﬁé
N.W.F.P.  Civil Servants  (Appointment _'Efofjvél(('op-"".l&:; o
Transier)Rules 1989, aut};on'sed a department t‘o lay deh :
memod of appointment, uualzflcanon and other f:c:~.17c//¢;/<1n;s 4??‘

app/tcable o post in consu,rat/on with Estab//shmem o ‘Sf'sg

Administration Departmen( and the Fmance Depan‘m(.n(




That  to improve/uplist the standard of educé;f}:én;':;j't.i;él- -
Government replaced/amended the old procedure /eTOO% e
incluaing SETs through Public Service Commissionzkﬁ){"féf- ::i
recruilmaont Qf SETs B-16 viclo Nof/ﬁc:nt)’on NOSO(P{‘)/I :
5/SS-RC/Vo! il dater' 18/01/2011 wherein 50% SS."s (SET)
sha//elv);e selected by promotion on the basis of seniqr:it}-/"cu@' -
fithess /i+ e following manner:-

(i)  Forty percent from CT (Gen),

CT(Agr), CT(indust: Art) With at least 5

years service as such and having the

qua/iﬁcaﬁon-mentioned in con/umn 3. _

(i1) Fqur percent from amongst the DM

with at least 5 years servfce as such and

having qualiﬁcészon in column 3.

(iif)  Four percent from amongst the PET

with at least 5 years service as such and

having qualification mentioned in column 3.

(iv)' One percent amangst Instructional

] Melterial Specialists with at least & years




service and having qualification mentioned - -

" incolumn 3." .,

It is further stated in the comments that due to the
degradation/fall of quality education the Govémmenfj'
abandoned  the  previous  recruitment  policy. . of . °

j.romotior, uppointment/recruitment and in order 'to’_ifn;irove”

the standard of teaching cadre in Elementary & »Séc"otndairy-"

Education Department of KPK, vide Notification .'détf_e'd.'

09/04/2004 wherein at serial No. 1.5 in column 5 the

appoinffﬁent of SS pfescribed as by the initial re't;(uifmeh.{ --

and that the (North West  Frontier Provincial) Khyber

Pakhtunkhwa Employees(Regularization of Se'y-\)/'é'éé)Aét,'- -

-

2009 (ACT No.XVI of 2009 dated 24" October, 2009 is legal,

léwful and in accordance with the Constitution of 'Faléis(an:'-'."

which was issued by the competent author/ry andjunsd/ct/on

z‘he/cforc all the wiit petmons are liable to be drsm/ssec/ Vo h@STG ) ,‘

5- We have heard the /eamed counsel for the pames and

have gone through the tecord as well as the law O‘n:'th,e..,'

subject.

X AMI|]
-Q"IW’NH]"




6- The grievance of the petitioners is two fold- in:respect

of Khyber Pakhtunkhwa, Employees (Reg“’ari_z{afio_h ..'.-5,?,
Services) Act, 2009 firstly, they are alleging that regU/a’DoS( s
in different badres were advgrﬁsed througﬁ Pubtherwce {f |
Comml:ssion in which pelitioners were competiné w:fhh,gh S
profile carrier but due to pr,omu/ga(/qn of Act ibidf"fh:é}'/':(;9:“'./(%{,:‘--
not made through it as no further proceed‘i'f;gis-',_""yi;f'é'fe:ﬁ::.‘-'
conducted égainsf'the advertised post Aand secondlythey
arc agilating _the’ legit'/'ma!.c' expectancy /ogd;du;g{hw
/)/"O/'no(/on,- which has bc‘(,-n blocked duc to H;'u 'fi-ri"p'/'(.)-'cl;q R

induction / regularization in a huge number, courtesy Act, No.

XViof 2008.

7-  As fc‘>r as, the first contention of ad\./erﬁse;ﬁ-é'r:)t: cmd/n -
block regularization of emplloyees s conce/'/)‘é{d: m Hus -
respect it is an admitled fact_ that the Governm'e;_r}_t-‘l."/f#.a,{s.fUi)’g:
nght and prerogative to withdraw some po's_t'%;ia}l__réad}‘/-'

_aq’ev‘?rﬁsed{ at any stage from Public Service Commrss:on :

and secondly no one knows that who could be .'SQ]_eAc_'ré.d':_in“

open merit case, however, the right of competition “is -~ . -

reserved. In  the instant case KPK, émp'/.oyeiés'




(R gularization of Services) Act, 2069, was /)_1'(.31;,;;:1.'/'3_5_r¢;ll,‘.'.'l: ' ‘

which in-fact was not the first in the line rather N W:;:.P"l(now :

Khyber Pakhtunkhwa) Civil Servants (Regu/a:r/;z,étiéjr)",,o}’?‘

Services)' Act, 1988, NWFP (now Khyber Pakh.thnkhm}a):

(Reg.iation of Services) Act, 1989 & NWFP (nothyber '-

| " Pakhtunkhwa) Adhoc  Civil Servants (Regu/a,;igét_fc.a_hl of

Services) Act, 1987 were also promulgated and Wérél ;7_erv"ér'

challenged by anyone.

8- In order to comment upon the Act, ibid, it islfm;béfi‘ahf‘:"‘

to Qo through the relevant provision which reads a‘él’/‘n'o"ér}e;i '

S.2 Definitions. (1)---

47

a)----

aa) ‘contract appointment”

means appointment of a duly--___ .‘
qualified person made otherwisc
-than in accordance with the
prescribed method of recruitment. .. -
b)' “employee”  means  an'
adhoc or a contract emp/oyee-‘-‘--'“
appointed by Government on . ‘
adhoc or contract basis or second -
shirt/night thiff‘ but does not"' NP

include the employees for project L

post or ,appo;!':nfed on work charge S




basis or who are paid out of A

contingencies;

-------- whereas,
S. 3 reads:-

Regularization _of services of .

certain employees,---- AH; |
employees including
recommendee of the High Court
appointed on contract or adhoc'

basis and holding that post on 31
December, 2008 or 4 the ©
coﬁvmcncement of this Act shallj_“f"l.fg S
be deemed to have been .va/id/}‘/_j-{“"
appointed on regular bas)‘s‘having

the same  qualification andf;-" '

experience for a reqular post;

9- The plain reading of above sections of fhefAc-‘z‘,.-ibid,'."' ‘
would show that the Provincial Government, has -réglu/ar}‘zed o
the "duly qualified persons” who were appointed on coh!ract;;"

basis under the Contract Policy, and the said Contract P-Ol'ic_:y: :

was never ever challenged by any one and the s-ame‘

remained in practice till the commencement of the Said Act. L

& .

Fetitioners in their writ petitions have not quoted any is({;)g'[e_lv '

incident / precedent showing that the regularized employees e

under the said Act, were not qualified for the post. agdinsr' ) -



wh'ih they are regu/arize&, nor had p/éced on 'fébﬁrd .aﬁj/ |
documents showing that at the time of their appofm‘n-jeﬁ{' o'ﬁ '
Contract they had made "any'objection, Even ot'h-e'rlx;w'.'s_e,- ,th:e:-" |
superior ourts have time and again re/nstated.'.-ef-lnp"(.'olyee_st - " 
«hos. appointments  were declared irreqular by the .
Government Authorites, - because authorities be/ng -
responsible for making irregular appointments on p-u-'r‘e/y-'

temporary and contract basis, could not subsequently z‘umedi

round and terminate services because of no lack. of

qualification but on manner of selection and the benefit of the .

lapses committed on part of authorities could not be givento ..
the employecs. In the instant case, as well, at U’)(_«: time of

appointment no one objected to, raz‘her the a@z‘“f;zo-r/r/es'.‘:'.
committed lapses, while appointing the private responde;m‘s
and others, hence at this beiated stage in view of h’c)mber' cgf" |
judgmenz‘s Act, No. X V/ of 2009 was promu/gareé

/nteresf/ng/y this Act is noz‘ applicable to the ed'ucatiou 477.
: B 5875
@

department only, ratner alf the emplbyees of the Prow'n"cfa/ :
Government, recruited on contract basis till 31 Decembeg,",

2008 or till the commencement of this Act havrb bnon

'-\'. &\M:r\
ety g i"ﬁhc ourt, .
1(:,93 7mg

/-—--.-




regularized and those employees of (o other’. departments

who have been regularized are not party (o this writ p'ei‘/"{/:cn'f
i0-  All the employees have been regu/arized; c}hde'r" ,the:
Act, ibid are duly qualified, eligible and combef‘éﬁt"'fof' rhé:' .

post against which they were appointed on co(i-,{iacf basis’

and this practica remained in oparation for yoars, Mdjotity of

those employees gelting the benefit of Act, ibi-d:. mayhave

Nt

become overage, by now for the purpose Of—lreéfu/tfnénf o

dgainst the fresh post.

11- fhe law has defined such type of /egzs/at/onas
“beneficial and remedial”. A benéﬁcia/ /ogislauon/sa
statue Which purports to confer a, benefit on md/wc/ua/s ora
class of persons. The nature of such benefzt;sto be
enended relief to said persons of onerous obliga:§f517§ '.gri‘d.er_
| cont(aéts. A law enacted for the purpose -o}‘.f”c"O'r';re'c:I‘ir'_vg: va. :
defect in a prior /éw, or ir? or_de;r to provide a remedywhere B -
non previously existed. According to the def/nit(;ﬁ;n,j"qre-Cc‘)-,r.;?qs‘_'"' o
Juris Sécundum, a remedial statute is des:’gneclj:fd_C:ér;é'C('.aﬁ

existence law, redress an exisience grievance, or ‘introd.uq;ed

fegularization conductive to the public goods. The c'ha/‘/eng_ed-‘




Act, 2009, seems to be a curative statue as for yea_c-s,',thé- : L

then Provincial Governments, appointed emp!oyéés ‘o'h'

contract basis but admittedly all those contract appomz‘menrs

were made after proper advertisement an'd',-'o‘n; the -

recommendations of Departmental Selection Con;}'r';itte-.és‘j.._ Lk

12- In order to appreciéte the arguments, '-reg’érrdihg'"_f- -

Leneficial legislation it is important to understand the -‘sé‘opé:?

and meaning of beneficial, remedial and curative “,!é"g'iSI:éi‘icﬁn.'

Previously these words have been explained by N.S‘:Bi.n'dré'f.f |

‘1 interpretation of .statute, tenth edition in the following

manners.-

“A statue which purports to confera
benefit on individuals or a class of
persons, by reliving them - of '
onerous obligations under contra;:té_
entered into by them or which te_,hd'."‘_:‘;
to  protect  persons again:slftf'v-: -
- oppressive act from individuals With
whom  they stand in certa;:l'n;.,' e
relations, is called a benefic'tv'al"-j' ’
legisiations....In interpreting such._-é .
statue, the principlo ostablishod. IS

. that there is {}o room for taking'r,a ‘

narrow view {gui that the court. is. . -

entitled to be Qengrous towards the .

persons on whom the benefit has -




‘been conferred. It is the duty of the b

court to ir;térpret a provision,
especially a beneficial provision, =
Liberally so as to give it a wider
meaning rather than a restrictive . -
meaning which would negate the

very object of the rule. It is a well
settled canon of construction thaf-ir‘/l?; o
constructing  the -provision ,"_of; o .
beneficent enactments, the courfit“.'f".,:
should adopt that constructféﬁ." R
‘which advances, fulfils, and furthers )

the object of the Act, rather than th‘e"." » e
one which would defeat the same .-~ .
and render the protection .
illusory..... Beneficial provisions call. . .

for liberal and broad interpretat)’.db

so that the real purpose, under/yf}?'g'i'_

such enactments, is achieved and. =

full effect is given to the principles

underlying such legislation.”

Remedial or curative statues on the other hand have .
becti explained as:-

"A Aremediaz’ statqté is one wh/ch ":f 47?. ) -
remedies defect in §l7e pre existing law, : 58?5@ .

statufdry or otherw/tse. Their purpose is =

1 !

to keep pace with the views of society.':..- ,

They serve to ke}ap our system of -

/,{ jurisprudence up i to date and in




e

harmony with new rdeas or conceptions’

of “what constitute just and proper:j '
human  conduct.  Their legmmate o
purpose is to advance human rights and.-
Telationships. Unless they do this, they
are not entitled to be known as remedial -
legislation nor to he liberally construed.' |
Manifestly a construction that promotes.
improvements in the administration of .
Jjustice and the eradication of defect in: - :
the system of jurisprudence should be: N
favoured over one that perpetuates a-
~wrong”. |

Justice Antonin Scalia of the U.S. Supreme . -

Court in hg’s book on Interpretation of Statute

states that: :
“Remedial Sstatutes aré’ -

those which are made to supply

- such defects, and abridge such. .
superfluities, in the common laW-,‘fi .
as arise from ejther the genera'.li' |
imperfection of a/l human Iaw:,‘-
from change of time and "
circumstances, from the mistakes
and unadvised determinations of
uniearned (or even Jlearned) )
judges, or from any other cause

4 |
| 778@?‘6@

whatsocver.” -

13- The legal propos:f/on thet emergee is a‘hat genera//y

beneficial legisiation is to be given liberal interpréfal‘fé”."'f/?é 

beneficial legislation must carry curative or remedial coritent
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Such legislation must therefore, either clarify an ambiguity.or -

an omission in the existence and must fheré‘folrie,f_ the

explanatory or clarificalory .in nalure. Since the petitioners

does nol have the vested n’g‘hls to be a,opom_(egil_ _Ec,i"af'zy.

patlicular post, cven advertised one and piivate respondents

who have being regularized are having the /'éczufsiké,_

qualification for the post against which the were‘fappoi(dted,'
vide challenged Act, 2009, which is not ef‘fecz‘f‘ng,;he vested. "
right of anyone, hence, the same IS deem‘ed 'to'bel a-'

hetienoiai,  remed ol and . curative legislation. .of the

Parliament.

14-  This court in its earlier judgment dated'26-,‘.“‘". Né({ém:bér“ 3
2009 in WP Nclj. 2905 of 2009,- wherein the same Khyber |
Pakhtunkhwa (Regu/arfzation of Servérs ) AthOOQ vf;éé
were challenged has held that this court hasgot‘ 'noil-' :
jurisdiction to entertain the writ petition in view .o.i‘ A"ﬁfélé' 212
of the Constitution of Islamic Rgpub/ic of Pak/'s'zl‘an',-" 1973 as @

an Act, Rule or Notification effecting the terms andi.condift{ons' -ﬁ

of service, would not be an éxcepn’on to that, iféeén. '_in"thle

light of the spirit of the ratio” rendered in [.th_év‘oas'ef '.of-'f

AR NG
fochawar Hy




Y

-

LA.Sherwani & others Versus Government of Pakistan, =

reported in 1991 SCMR 1041, Even otherwise, under Rule 3

(¢) ol the Khyber Pakhtunkhwa (Civi Servants)

(appointment), promotion and transfer)_Ru/es 1989; é’d't/%bn"zé |
a department to lay down method of appointment. .

-qualification and other conditions applicable to thei.D-O.Sf.'-in

consultation with Establishment & Administralive DG‘])\(J/%{/‘I‘?‘(‘.};/‘.I’( e
and the Finance Department. In the instant case i‘-he-\.'d'u/}.f B
elected Provincial Assembly has passed the Bi///A'c}i‘,_' wﬁj‘ch‘
Wa‘s presented through proper 'channe/ ie Law and

Establishment Department, which cannot be quaéhed‘- or"'*'_

declared illegal at this stage.

/@ Now coming to the second aspect of the case, that I A

pelitioners legitimate expectancy in the shape of p/"(_)hidt(bn'

has w.iiered due to the promuigation of Act, ibic, cinthis

respect, it is a long standing principle that promotion is ,/,70'(;_0---

vested right but it is also an established principle that when-~ = .

ever any law, rules or instructions regarding prom;o'ﬁon ére_
vioiated then it become vested right. No doubt petitioners in

the first instance cannot claim promotion as a ves’(_‘eld righf'f
ST T ESTED

TR L
7 i Gt




5
: Qi/t fhose who fall within (/:(3 promotion zore . do hidve- {/}é'-'" B S
’ right to be considered for promotion.
' 16-  Since the Act XVI of 2009 has boendnchmc/ ;
© beneficial -and remedial Act for the purpogé-,(j‘r_‘.llqlvff.:f/f(‘.)_éé.
¢ employees who were gppointed on‘ corv(racf}ia'nd.' h‘a} have

) become overage and the promulgation of_‘_‘"th"_e: Act was B

‘e necessary to given them the pro(ectior? ther_.efélr'é,f&(_'bvé? :cAjA(:h'er -

I side of the picture cou/d. not be brushed a sic_fle: As'/:r‘np/y.,_ﬂ‘-is‘

'1 the vested right of in Ser/:CC-} ‘employee‘s to bé conSIdered for e

3 bromotion at their own turn. Where a valid éndfproﬁé} ru/es o

¢ for promotion have been framed which are not giv'eh'e'f-féca‘,: .

. : such omission on the part of Govemmen( agvénéy.am.ovu'nﬂrs _

R | to failure to perform a duty by law and in sn'/cﬁ: c'a'a_‘sel_'s,.il-l'ilfg/7 _:j-'

. Court always has the jurisdiction to i/?ferf;e,lre._-'/h-}:s‘er:v.iée;' .

| N ' R
employees / civil servants could not claim p@mpﬁogi _(oj a L

/ higher position as a matter of legal right, at z‘hesame f‘imé‘,i'j{j L .

) N had to be kept in mind that all bub/ic powers . ?ﬁ’efé -i;_'i":.a‘he.‘ E

{ nafqe of a sacred trust anc ifs funcz‘/ona/y.é:;e_ ‘/.'élq_Lll'l'-/.'e‘d.':fO;

exercise same in a fair, reasonable and transparent manner- ‘ "N '

2

A

strictly in accordance with law. Any transgres_s)'on"f'rbm_ s.u_c‘h“.; 'A N




principles was liable to be restrained b v the sup‘e'r/or‘-bort/ds in

their jurisdiction under Article 1 99 of the Consz‘/:i‘uz‘ioh. f-Oné'

could not overlook that

right there was a/Wéys legitimate expectancy on z‘hé part of a
senior, competent and honest carrier civil sérvén{*z‘.c')' be -
promoted (o a higher position or to be cohsfdered' for-

promotion and which could only be denied for gd:_od,: ';'J_rcbe'r_f"

and valid reasons.

@ Inducd  the. petitioners can not claim their ‘/m'z"/'é/‘
appointments on a higher post but they have ej\/«?ry;ﬁ:ght to

be considered for promotion in accordance- with. the -

pf'omor/oh rules, in field. It is the object of the estab/is‘h'n"?é'rj'z"

of the courts and the continue existence of courts bf-)’a;/v ié'(o'-
dispense and foster justice and to right the W.r"d'ng}:cﬁné_é.'_w
Purpose can never he complotoly achioved m_)/cl)':%bﬁ :'I.}"w jn""" '
Justico cono was undone and unless the cocu(gl';g(_(f;ppea :'/'/)' > |

and refused (o perpeluate what was patently uajdst,' j. uz?fa/'f S

and unlawful. Moreover, it is the duly of public authAorit/?e_s» as

appointment is a trust in the hands of public autho_ri(ies ézndrit‘.

Is their legal and moral duty to vischarge their fuﬁdiqp@ as

even in the absence of strict. legal .




rs

50/50 % basis ie 50 % initial recrurtment and 50 /:

trustee with complete” ransparency

as poer /'e(((/ffjmrum{ of

law, so

post is excludaod from (ho purposo of seloction arid is ol

cepnved of iiis aty Lyht.

/ -*‘@-@n-sidering the above-seltled. princip!esuweva';eh'fof -:fhe S

remadial {egislat/'ér';'i)ut its GHE:TCUT?OFJ{ has eﬁe.c{,é.d-‘r-_}:';é m -
service employees who were in" the lpromou:'_fqn:‘i";'z_ov;_é,,:':'
therefore, we are convinced that to the extent ofmserwce
emp!oye‘es /- petitioners, Who fall within the prohqo:&g‘r_;-:-%@{é:: Sl
have sﬁffered, and in order o rectify Athe inadvedéﬁt: m;stake
of the ,Ae'spondents/'Depa,rfmcnr,‘ it is recomm_end';e"cg‘: Iﬁa.t-: "th_é-:"'
p(onvotiorv rq!eé in field ‘be im‘p}en{ented a”dfhose oo
employees in a particuiarﬂpadre fo which cef'fafh‘wq%é;‘é: ;fq-’;'f“l._".'

promotion is reserved for in service employees, the same be

filled in on promotion basis. In order to remove thie;'ambr}guity

and confusion in this respect an example is quored fm any
__‘..———_.'

p—

cadre as per existence ruies, a,opointment is-to" be made on
P

—

proiotion  quota ‘hen all lhe employees -‘hfa’*ve “-been’_

hat no person who s o//q ibio and entitlie to ho/(! Sll(,f BRI

4__-5 .

-
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- In view of the above, this writ petition is 'disgﬁoéed bf ‘}'n o

(OR8]

the following terms:-

(i) “The Act, XVI of 2009, commonly
known as (Regularization Of Services) .
Act, 2009 is held as benceficial and
remedial legislation, to wh{ch_ .‘n'of

interference is advisable hence, uphéld.

il A g i

LOFTW OTKOULT 2T TEaeD; ack%éﬁ'l;\.@ti:ﬁff’" '
. promotisig, ko TTTo ot 'asﬁa..pmwbovc

(ii) offigiaifiespond. en;ts"'are"d/rected \ ‘

' v = ] - _ - e -

Lo : Y {t-‘lfe“.«‘i-"b‘ﬁ?:klo_; ~is “washed ouf, gl thcn L

‘. . 4 s .. 2 e L 1t SO - ”‘ PRI .: L,

- S thereswould be complcto ban.on: freé.’h [/’ s

. R ) e . / / /. '/:.: B ’( .
T T - . CCCRUTTETHEIY” o [0 . :

/
o /
Order accordingly. /
// Z" /,,/"'*([ / // // /
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v S NOTIFICATION;

_.pursuance of the Govemment of Khyber Pakhtunkhwa Elemen
SO(PE)/4-5/SSRC/Mcetmg/2013/T eaching Cadre *dated 24
SATs/ATs, STTs/TT s; Senior Qaris/Qaris, PSHTs/SPSTs/PSTs
SST (Phy-Maths), SST (General) noted against each in BPS- 16
admissible under the rules on the regular ‘basis- under the existing -policy of the provincial Govt on the terms and’

condltlons glven below with immediate effect and posted on

Consequent upon the recommendatio

n of the Departmental PrOmotioq_Committée and in o

“ School Based “ as given below.

tary & Secondary Education Notifi cation’ No.
® Jyly 2014, the following SCTs/CTs, SDMs/DMs, |
are hereby promoted to the post of SST(Blo—Chem),

(Rs10000-800-34000) plus usual allowances as

IR

A SST ‘(BIO- CHE_N_[)
1. PROM@TED FROM SCT/CT TO THE POST OF SST (BIO-CHEM) BPS-16
S.No Name of Official Present Place of | School Where Posted Remarks
Posting : .
1/1-A.| Wakeel Zada | GHSS Gagra GHSS Gagra ‘AV.P
2/2-A | Bakht Akbar GHS Ghurgushto ' GHSS Ghurgushto AV.P : o~
373-A | Shamsur Rahman | GHS Ganshal GitS Ganshal TAvVP N
. 0
}74-/\« Shah Bhroz Khan | GHS Shalbandi GHS Shglb'andi AV.P %
| 5/5-A Abdul Ghafoor GHS Torwarsak GHS Kala Khela AV.P TN o™
6/6-A | Bakht Rasool Khan | GHS Dewarna Baba GHS Dewana Baba AVDP- \
7/7-A | Rahim Zada GHS Jowar GHS Jowar . AV.P /‘&

T . = :
(BIO-CHEM) BPS-16 ‘

7. PROMOTED FROM PSHT/SPST/PST TO THE POST OF SST

S.No | Name of Official [ Present Place of School Where Posted Remarks ]
. Posting . :
8/1-A | Rahmanullah- GPS Kalpani GCMHS Daggar AV.P [
oA | Fazali Wadood | GPS Girarai GHS Katkala ANP
10/3-A | Khan Said GPS Dampokha s | GHS Nanser AV.P
11/4-A | Saifur Rahman _ | GPS Rahim Abad ) GH’SZ‘_E",I'ai AV.P

B. SST (PHY-MATHS)

3. PROMOTED FROM SCT/CT TO THE POST

OF SST (PHY-MATHS) BPS-16

ATTESTED

S:No. Name ol Official .Tfﬁaitﬁmmf—__—Sthum-thrcT"USicd Remarks
) Posting :
12/1-B | Liaqat Hussain GCMHS Daggar GCMHS Daggar AV.P
13728 .| Abmad Al GHSS Totalai GUS Janak Banda AV
1 14/3-B Mutammad Salim | GHSS Nawagai GHSS Jangai A.V.P




L 42/12-C | Bakhti Mand | GHS Ganshal GHS Maradu AV
) Y 43/13-C | Wakil Zada GHS Nawakaly GHS Nawakaly AVP
- 44/14-C | Attaullah GHS Shalbandi GHS Shalbandi AV.P
( 45l.iSaC Abu Zar GHS Cheena GHS éhecna AV.P
"46/16-C | Fazli Haseeb | GHSS Totalai GHSS Ghurgushto AVP
47/174—C Faida MandA GCMHS Daggar éHSS Batara AV.P .
. - 48/18-C Muhammad Zahid | GHS Nawagai ‘ GMS Maina Kadal- AV.P :' :
W C 49119-C_ | Abdur Rashid\y VFGCMT{S Daggar 3 .{GCMHS  Daggar 3 | AVPY
50/20-C | Gohar Ali GHS Gokand GHS Bagra AVP
SI21-C | Mushtaq Fiussain | GES Khararai GHS Khararai AVP
3200-C| Saaj [ GHS Anghapur I GHSERi T TAVE
>53‘/2$—C Muhammad Sudiq | GHSS Naw&tlga-ih — GMSLangaw AV.P ) )
54/24-C | Muqarub Khan GHS Jowar GHS Katkala AV.P
L 55725-C M&D GHS Diwana Baba GHS Budal A.VP
56/26-C | Asim Khan GHS Nanser GHS Kalakhela AVP >
37/127-C Safdarl-Shah GCMHS Daggar GCMHS Daggar . A V.P r§ .
58/28-C | Sherin }_.ada GHSS Nawagai GHS Mirzakay A.V.P NS R\
59/29-C | Salat Khan GHS Ganshal GHS Maradu AVP \T )
60/30-C | Aminullah GHS Sawari GHS Sawari AVT hg
61/31-C | Gul Said GHS Karapa - GMS Miila Yousaf AVP / N )\)
62/32-C | Fazal Subhan GHSS Chinglai “GHS Bagh A.v.PU

6. PROMOTED FROM PSHT/SPST/PST TO THE POST OF SST (GENERAL) BPS-16

S.No Y' Name of Official : Preser;t Place of School Wilere Posted. . Remarks
: : - Posting , ‘ ‘
' 63/1-C | Barakat Shah GPS Ambela Dar: GHS Asharay AV.P
64/2-C | Muhammad Yousaf | GPS Shnai N/Kalay ¥l GHS Karapa [A.V.P
[&SA-C | Nasrallah Kan | GFS Ambela [ GMS Dandikt AVP 47’ ?’@s
66/4-C | Bakht Sultan GPS Hajiabad Agarai | GHS Khanano Dherai AVP , ' | 7'50
67/5-¢ Duri Maknoon GPS Kiramal GMS Chalandray AV.P
| @W6C | Thsanullal~ " [GPSTowarNo.1 | GHS Ghezi Khanay AVE
69/7-C | Bakht Zaman khan GPS Ladwaan GHS Janak Banda AVP
70/8-C | Rahmat Gul GPS Daggar No.1 GMS Jangdara Torwarsak AV.P
71/9-C [ Jamilur Rahman GPS_ Pandir GHS Pandir AVP
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Terms and Conditions;-

I, They would be on probation for a period of one year extendable for another one year,

2. "They will be governed by such rules and regulations as may be.issued from time to time by the Govt.

3. Their services can be terminated at any time, in case their performance is' found unsa'tisfa_ctory during

probationary period.In case of misconduct, they shall be proceeded under the rules framed from time to time. -

4. Charge report should be,.submifted to all concerned.

5.” Their inter-Se-seniority on lower post will remain intact..

§—NoTA/Darwill-beallowed to the appointee for joining their duty.

7. They will give an undertaking to be recorded in their service books to the“effect that if anyoverpayment is

made to them, in light of this order, will be recovered and if he is wrongly promoted he will be reversed.

8. Their posting will be made on school based, they will have to serve at the place of posting and their service is

not transferable to any other station.

9. Before handing over charge, once again their décuments may be checked

if they have not the required

" relevant qualification as per rules, they may not be handed over charge of the post. . &>
- N
. &‘ %‘
CONSEQUENTIAL TRANSFER / ADJUSTMENTS ¢ J& -
The following SST BPS-16.are hereby conéequcntially transferred / adjusted at the schools noted against ™~
their names in their own pay and scale with immediate effect in the interest of the public. N
hY
S.No | Name of Official Preseat Place of Posting | School Where Posted | Remarks
1 Habibullah SST(PHY- GHS Dewana ‘Baba GHS Matw_anai AV.P ( Newly
MATHS) . Upgraded)
2 Siyar Khan SST(G ENERAL) | GHS Cheena GHS Matwanai A V.P ( Newly
. : Upgraded)
3 Jan Bahadar Khan SST(PHY- | GHSS Jangai GHS Dherai Vice 8.No.14/3-3
MATHS) .
4 Muhammad Abrar SST GHS Bagra GMS Kalil Vice S.No.83/2-C
(GENERAL)
5 Hidayatur rahman SST GMS Gumbat GHS Gulbandi Vice 8$.No.77/15-C
(GENERAL)
(HANIE-UR- RAHM&AN)

Endst; No.3629—36

Deputy Commissioner Buner.

" District Aceounts Officer Buner
District Monitoring Officer Buner
Principals/Head Masters concerned.

Officials concerned, —
“Master file.

PN A LN

Sub Divisional Education Officer (M) Buner

DISTRICT EDUCATION.OFFi€

Dated. 30/10/2014.
Copy forwarded for information and necessary acti

on to ;-
H

S

7 '
oy 3p

DISTRICT EDUCATION QFFICE

BUNER. ="

Director Elementary &Secondary Education Khyber Pakhtunkhwa Peshawar with r/t

Endstt: No.3436-40/File No.2/Promotion SST B-16 dated Peshawar the 28/10/2014. .

BUNER.

ER(M), -

ATres TEp.

{go/ 14

YA R R et s 5T -



BEFORE THE PE SHAWART

atullah, ST, GHSS Gagra, District B{m

Rehm
GHS Shal Bandi

Shahbaroz Khan SST (sC),

Inamullah g3T (SC) GHSD
t Rasool Khan (5C) GH

r Ragib ssT (G) CHS Bajkata

bar ST (G) CMS Banda

snairbar SST (C) CM3 ¥u2 shamnal.

ST (G) GHS Cheena
snan SST (G) GHS Bagra

wana Baba

Bakh S Diwana Baba

1
2
3
4
5. Abdu
6. Sher Ak
7
8
9

Aub Zar S

‘Habib-ur- -Rehs
(sC) CHSS Amnawar

10. Shaukat SST
$sT (G) GMS Alami Banda.

11, Subhani Gul
12. GulSaid gsT (G) GHS Karapa
13. Siad Amin ST (G) GCMHS Daggar
14, Sardar Shah (C) CGCMHS Daggar '
ST (SC) GHS Chanat

15. Israr Ullah S
g9T) GHS Shal Bandai.

16. Mahir Zada (
17. Shir Yazdan 85T (G) District Bunet
o ST (SC) GHS Shal pandai  ; 47‘7 : ;‘-,:

- 18. Bahari Ala
(G) GM3 Shargahy, Distr ict Buner

19. Miskeen s8G

--------------

pakhtukhwa

- of Kivyber
Peshawal.

Government
SE Department;

Secretary, E&

ﬁiiectox E&SE, KPK, Peshawar-
(M), Bdner atDaggar .

—

o -,:,,.District,Education Officex
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: .
WRIT. PETITION UNDER ARTICLE 199
OF THE CONSTITUTION OF THE
ISLAMIC REPUBLIC OF PAKISTAN,

1973.

Sheweth;

1y

2)

3)

4)

That numerous vacancies of SST in BPS- 16 were avallable |
in the respondent department since long and no steps . -
were taken for- appointments against those posts C
However, in the year 2009 an advertlsement. was’

published in the print media, inviting applicaitions_ ..f_or“_ -

appointment against those vacancies, but a rider was

given therein that in-service employees would not be

eligible and they were restrained from “making. .

applications.

That the petitioners do belong to the - category of m-'”. L

service employees, who were not permltted 10 apply'_!'

against the stated SST vacancies.

That those who were appointed on adhoc/ contract ba51s -

against the abovesald vacancies were’ 1ater 'on'.

regularized on the strength of KPK Employees
(Regulanzatlon of Services) Act, 2009 (Act No XVI of

2009)

That the regularization of the adhoc/ ,"c'oﬁ'traot

emp}oyees, referred to in the preceding pard, prompted : .

the left out contendents, may be the in- ser\rlce -

mployees who desired to take part in the competltwon

or those who did fall in the promotion zoney

v e

EXAM!N ER.
Pesnawar High-C
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urt:



5)

6)

)

L 5
s g S s s st 2

petitions, which were ultimately decided vide' a

consolidated ]udgment dated 26.01.2015 (Annex' “R7)

That while handing down the ]udgment ibid, '-thi's"

Hor'ble Court was pleased to consider the promotlon S

quota under paragraph 18 of the judgment, as also a.f T

direction was made in that respect In the concludmg

para to the following effect:-

«Official respondents are directed to Workout

the backlog of the promotionl quota as per above g

mentioned example, within 30 days and

consider the in-service employees:, il the

packlog is washed out, till then there would be. '

complete barn ot fresh recruitments”

That the petitioners were considered for promotio_n,_ '

pursuant to the findings given by this august Court in the .

abovereferred ]udgment and they were appomted on

promotlon on various dates ranging from 01 03 2012 to ,

91.07.2015 (Annex “B”), but with 1mmed1ate effect

against the 1aw laid down by the august Supreme Court'f -

that the promotees of one batch/ year shall Iank Semor @77.5 .
| D

to the initial recrults of the sare pbatch/ yeal-

That till date seniority list of the SSTs 1n BPS- 16 has not

been issued, as against the legal obhgauon of the

respondents to issue seniority list every year. .- ,

That though the petitioners Were having -the:req'ui_red_-
qualiﬁcations much earlier and the vacanc1es were al‘so

available, but they were depnved of the benefit: of

promotion at that juncture, as against the pr1nc1p1e of law / o ‘

%
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laid down by the apex Court in the case of Azam All .
reported 1985 SCMR 386 and followed in” Muhammad
Yousal (1996 SCMR 1287). Bs cuch they were deprwed :

from the enjoyment of the high post not only in terms of . S

status but also in terms of financial penefits for y_ears’.'

9) That feeling mortally aggrreved and having no other :

adequate and efficacious remedy, the petmoners'

approac

the £ollovv1ng grounds
' GROUNDS:
5. Thatthe petitioneIs were -équrpped with all the reqnit‘e

qualiﬁcation foy promotion to the

long ago and al

no valid reason the promotions were withheld,and the:-

posts Were retained vacant in the promotion Vv,quo.t_é-,_ o

creating @ packlod, whlch was not attrrbuiable to the

petitidners,ﬁhence, as per following exammatron by the .

august Suprerme Court, the petrtloners are enutled to

the back penefils from the date the Vacanc1es hadgrr '
. ES
é

occurred;

“promotions of such promotee (pet:tzoners S
in the instant case) ‘would be regular f'r'brr'if- R

date that the vacancy reserved under the

occurred”

pack benefits attached 10 the post from

h thls august Court for @ redyess, 1nter aha, on -

posts of S::’T‘ (BPS 16)

so the vacancies Wel€ avarlable :mt for T

Rules for departmental .'promo.ﬁon

‘5, That the petitioners have a right and entltlement to the EE
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Prayer

qualifications of the petitioners and availability '_<:>£. the

vacancies coincided.

That the petitioners being the promotees of one aﬁd‘the '

same batch, are required to be placed senioﬁ:'td the- . o

fresh appointees, pbut the respondents have sat on -thé‘.:

seniority list and uptill now no semonty list Whatsoever o

has been issued/ circulated.

That in view of the fact that no seniority list has been -
issued, the petitioners neither can file a departméntalf .

appeal nor can have recourse to the Services. Trlbunal .

for agitating their grievances, therefore, th’l_s._august AV

Court can Iissu€ appropriate directions to .the o

‘respondents 1o act in accordance with law, m v1ew of :

the principle of law laid down by the apex Court in the '

pronouncements reported in PLD 1981 SC_- ,6.12,., 2003
SCMR 325, etc. DI

That the petitioners have not been treated m

accordance with law as agamst the plOV‘.LSlOnS of AIHC@TTES -
TE

4 of the Constitution.

That petitioners reserve their right to urgé. additi-oiial', ..

grounds with leave of the Court, after the stance of the/ -
‘ AT By E S T E

respondents pbecomes known to them.

In vievv of the foregoing, its is, therefore, prayed thathén

acceﬁﬁtance of this petition, thlo Hon'ble Court may be

plea

for treating the promotion of the petltloners from the date .

sed to issue an approprxate direction to the _respondents '

e



cies had bédotr’ié N

and the Jacan
58T (BPS-~ .

e semorwty list ©
petmoners

quahﬁed on,
oto circulate the

g senior posmons to the

16)', gwm
ainst the fresh ¥

-promotees ag

ocruits.

Any other remedy to which the petitioneIs. ar

'uc;e and equity

may also Pe granted.

in law, jus
Petitionels

Through -

Muhammad
Advocate Sup

ch petmoh on the S
this ad

petmoner in gust Court ;-

that no st

earlier peen filed BY the
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1) Constltutlon

gy Case law acco
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e foundflt S
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appointing authority shall cause a seniority list of the members of

the time being of such service, cadre, or post to be prepared and Bl

(%) [AsTTO

(he said seniority list so prepared under subscction-1, shall be.

revised and notified in the official gazette at least once in a-
calendar year, preferably in the month of January. In view of the
clear provision of law, the first prayer of the ‘petition-ers' is

allowed with the consent of learned AAG and the competent

accordance with the law, relating to seniority” etc, but in the.,

month of January, 2017, positively.

(g e second. portion of “thespetiton, | -

ithe |

he:
e Lo et N

respondents for:treating thHepr Giniotion-of-

daterthey “were “qualified-wd “yacanities had” becorivel available« |-

besides. consideriiig™the

direct reciuifs. 15760

foerned, we -are~of the view:that the same | . .

Bertains to” terms ‘a-nd«»condi”tlion"ﬂof_.'ééwfib'e;‘and‘;as',suCh;ﬁ5i’1nd¢r".,' '

-

NP

portion of the Wit petition. . ATTEsTEp

5. In view of the above, this writ petition s disposed of

authority is directed to issue the seniority list. of SST’s BS-16, in | : 

artiele-21 26t e constitiition this.Court is barréd to enfértaimthat | -



with the direction to the respondents, as indicdted in para-3, |-
whereas thé seniority and promotion being terms and-conditions | -

of service is neither entertain-able nor maintainable in - writ

jurisdiction. | ‘ p e ﬁ
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BETTER COPY

| N THE SUPREME COURT OF PAKISTAN
s (APPEAL JURISDICTION)

PRESENT

MR. JUSTICE EJAZ AFZAL KHAN
MR. JUSTICE SH.AZMAT SAEED
MR JUSTICE EJAZ UL AHSAN

CIVIL PETITIONS NO 127-P TO 129-P OF 2 2016

(Agamst the Judgment dated 26 01 2015 Peshawar High Court, Peshawar
passed in: thh Petmon No. 2905 of 2009, 3025 of 2009, and others

The Chlef Secretary, Govt: of KPK Peshawar and Others....Petitioner(s) -
~(in all cases).

VERSUS

Attauliah and Others
Nasrummullah and Others.
Mukhtar Ahmad and Others. . Respondents

For the petmoner(s) Mr. MUJahld Al Khan AddLA.G.KPK

For the respondent(s) Mr Ghulam Nabi Khan, ASC
Mr.Abdul Qayyum Sarwar, AOR

Date of Hearing 20.09.2017
ORDER

Ejaz Afzal Khan J The learned Additional General
appearmg on behaif of the Govt. of KPK stated at the bar that as per
1nstruct10ns of the Government he does not press these petitions. Dismissed
as such

Sd/-E_] az Afzal Khan J
.'Sd/- Sh.Azmat Saeed, J

Sd/- Tjaz ul Ahsan, J ATTESTED

ISLAMABAD
20. 09 201 7
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2 ® FORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE TRIBUNAL
| i PESHAWAR.

&

Service Appeal No: 82/2018'
Abdur Rashid SST(G) GCMHS Dagar District Bunir. ....Appellant.

VERSUS

Secretary E&SE Deparfmeht_, Khyber Pakhtunkhwa & others.. ... Respondents

JOINT PARAWISE COMIVIENTS ON & FOR BEHALF OF RESPONDENTS No: 1-3.

Respectfully Sheweth :-

The Respondents submit as under:-

PRELIMINARY OBJECTIONS.

Y
1 That the Appellant has got no cause of action/locus standi.

2 . That the instant Service Appeal is badly time barred.

3 Thatthe Abpellant has co'nceatéd'm'ateriai facts from this Honorable Tribunal.
/: “ ’ .

4 That the instant Service Appeal is base< on'mala fide intentions.

S That the Appeilant has not come to this Honorable Tribunal with clean hands.

6 That the Appellant is not entitled for the relief he has sought from this Honorable
Tribunal. -

7 That the instant Service Appeﬁ’ is agaii{sl: the prevailing iaw & rules.

8 That the instant ‘appeal is baséd -on '-mala—ﬁde intentions just to put extra ordinary -
-pressure on the Respondent; for gaining illegal service benefits against the post of

SST(Sc: ) '

9 That the Abpe:i-ll is not maintainable in its present form,

10 That the Appeal is bad for mis-joindér % r;:on joinder §f the necessary‘parties.

“/‘11 That this Honorable T’fibuna! has got nc jurisdi-ction to entertain the instant case.

12 That the instant service appeal :s barred by law.

13 That the appellant has been treated as per law, rules & policy. |

14 That the apbéllant is notv compétent t.o ﬁle the instant abpea[ against the Respondents.

15 That the notification dated 28/10/2014 ic iegally competent & is liable to be maintained




BEFORE _THE HONORABLE _KHYBER PAKHATUNKHWA SERVICE TRIBUNAL
) PESHAWAR. | .

Service Appeal No: - /2018

et T s i n oo Distriet s, Appeliant.
VERSUS
sacretary E&SE Department, Khyber Pakhtunkhwa & others. ....Respondents
AFFIDAVIT
.- - -2 . . Asstt: Director (Litigation-l1) E&SE Department do hereby

sizrnnily affirm and declare that the contents of the instant Parawise Comments are true &
rourect to the best of my knowledge & belief.

Deponent

E&SE Départment, Khyber
Pakhtunkhwa, Peshawar.
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ON FACTS.

10 That Para-10 is also needs no comments being pertains to the Court record.

\j\“ 1 That Para-1 is correct to the extent that the Respondent Department has sought
- application from the eligible candidates for the appointment on adhoc basis against the

SST(G) Post in the year 2009 with the conditions that the in service teachers of all cadres
are not eligible to apply for the said adhoc & contractual posts.

That Para-2, is correct that the appellant is a regular & bona-fide Civil servant in the
Respondent Department & was not allowed like others in service teachers on the grounds
that the advertised posts for SST(@)‘-irﬁEaPS-M are on contractual & adhoc based upon
which the regular-& in service teacher’s adjustments would be fatal for their respective
service career. Hence, they were barred not to apply for the said adhoc posts in the
Respondent Department.

That Para-3 is correct that through an act of Services Regularization Act 2009.passed by
the Khyber Pakhtunkhwa Provincial Assembly the services of those teachers who were
appointed on adhoc basis regularized by Respondent Department. (Copy of the said Act
2009 is already attached with the judicial file for ready references).

That Para-4 is incorrect & denied on the grounds that the Respondent Department has
promotion policy for in-service teachers under which these teachers are also promoted

in upper Scale & post on the basis of their respective seniority cum fitness basis in view

of the reserved quota for each cadre, whereas rest of the para regarding filing of a Writ
Petition 2905/2009 before the Peshawar High Court decided on 26/01/2015 with the
directions to consider to the Petitioner for promotion against the SST{G) B-16 Post &
consequent upon the said judgment dated 26/01/2015, thé Respondent Department
has promoted the Petitioner against the SST(Sc: ) post in BPS-16 in view of his seniority
cum fitness basis in the Respondent Department.

That Para-5-pertains to the Court record & judgment dated 26/01/2015 which has
already been |mplemented by the Respondent Department, hence no further
comments.

That Para-6 is correct to the extent that the appellant has been promoted against the
SST(G) B-16 post on the basis of his seniority cum fitness basis on dated 30/10/2014
with immediate effect instead of the year 2009,

That Para-7 is incorrect & denied. The stand of the appellant is baseless & without any
cogent proof & legal justification& even against the factual position that the
Respondent Department is regularly issuing the final seniority list of all cadres including
the SST (G) B-16 post under the provision of Sectioon-8 of Civil Servants Act 1973.

That Paa-8 is incorrect & denied on the grounds that the appellant has been promoted
against the SST(G} BPS-16 post in accordance with rules & on the basis of his seniority
cum fitness alongwith his other batch mates in the Respondent Department. Hence, the
plea of the appellant is baseless & liable to be rejected on the grounds that the cited
judgments reported as SCMR P-386 & SCMR 1996 P-1287 of the August Supreme Court
of Pakistan are not applicable upon the case of the appellant.

That Para-9 needs no comments being pertains to the Court record.

-4




“11 That Para-11 is correct that the Respondent départment has filed a CPLA against the -

12

judgment dated 01/12/2016 passed by the Peshawar High Court before the August
Supreme Court of Pakistan but on later the said civil Petition was withdrawn on the
grounds that as per judgment date 26/01/2015 of the Peshawar High Court, a back-legs

.has been worked out for the promotion of in service teachers on the basis of their

respective seniority cum fitness basis within the prescribed period of time, promotions
to the in service teachers are allowed on the basis of seniority cum fitness basis sin view
of the prescribed quota for each cadre in the respondent department.

That Para-12 is incorrect & denied. No departmental appeal has been filed by the
appellant to the Respondents. Hence, the appeal in hand is liable to be dismissed on the
following grounds inter alia :- :

ON GRONDS.

A Incorrect & not admitted. The impugned Notification dated 28/10/2014is in accordance

with law, rules & policy, as well as with immediate effect in terms of the appointment
Promotion & Transfer rules 1989. Hence, liable to be maintained in favour of the
Respondents.

Incorrect & not admitted. The statement of the appellant is baseless & liable to be
dismissed on the grounds that the appellant has been treated as per law, rules & policy
vide Notification dated 28/10/2014, which is not only within legal sphere but is also
Izable to be maintained in favour of the Respondents

incorrect & denied. The appellant is not entitled for the grant of back benefits against
the SST(G) post since 2009 under the relevant provisions of law, recruitment &

. promotion pollcy

Incorrect & denied. The appellant has been treated as pervlaw, rules & criteria in the
instant case having no violation of Articles 25 & 27 of the constitution of Islamic
Republic of Pakistan 1973 by the Respondents.

Incorrect & mlsleadtng The stand of the appellant is illegal & wuthout any cogent proof
& Justlflcatlon

Legal. However, the Respondent Debartment seeks leave of this Honorable

Tribunal to submit additional grounds, record & case law at the time of
arguments on the date fixed.

In view of the above made submissions, it is most humbly Prayed that this

Honorable Tribunal may very graciously be pleased to dismiss the instant
service appeal with cost in favor of the Respondent Department in the interest
of justice.

Dated J /2018

E&SE Department Khyber
Pakhtunkhwa, Peshawar.
(Respondents No: 2&3)

Pakhtunkhwa, Peshawar.
(Respondent No: 1)

T
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Contempt of Court Petition No,

IN RE:

' BEFORE THE PESHAWAR HIGH COURT, PESHAWA‘I{:* H%

7

[of2009 -

Writ Petition No. 2905
I.  Atta Ullah PST

10.

1.

CPS Kanjabes” Tehsil and
 District Batgrac, '

Gul Zarin CT, GHS8 Chapper Gram
Tehsil and District Batgram.

Shams-Ul-Hadi CT, GHS Chapper Gram
. Tehsil and District Batgram.

Muhammad Bashir CT GCMS Batgram
Tehsil and District Batgram. '

Mubammad Amir Khan CT GCMS
Batgram Tehsil & District Batgram.,

 Fazal Mabood CT GMS Batgram

Tehsil & Listrict Batgram.

- Banaras Khan CT, CMS Batgram

Tehsil and District Batgram.

Niaz Multanma-s C'T, GMS Dashwal -
Tehsil and District Ratgram.

Haq Nawaz CT, GCMS Batgram
Tehsil and District Batgram. '

Hafeez-Ur-Rehman CT
GCMS District Batgram.

Abdul Qadoos CT, GCMS Batgram
District Bataram. . .

Faqir Muhammad CT, GMS Bana
Tehsil and District Batgram.

-
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ORDER SHEET o371 B
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+] & '
Date of Order Order or other Proceedings with Signature of Judg{or a (i
or Proceedings parties or counsel Wwhere necessq RN b - 4
I.l.l.IIIIIIIIIIIEIIIIIIEB&@&

COC No. 157-P of 2015 N in WP No. 2005/2008uTy

Present: "Barrister Mian Tajamul Shah, advocate
for the petitioners.

'Mien Arshad Jan, AAG for respondént’s'
alongwith Majeedullal;, Litigation
" Officer. .

-

sk deok ok o

WAQAR AHMAD SETH, J:- Leamned - Aag|

produced di;trict wise detail of in service teaéhers both
‘(Male / Feq)aie) which were promoted during the
month of June & July ;’2015, and stated at the bar th_gt
2,725/- employees .’ teachers have been promoted and
1766/- have bgen regularized ae directed by this Coutl't
i ir_z its judgment dated 26.01.2015, further stated that thle
Jjudgment of this Court has been'complied with in letter
and spirit,
2. Leame& counsel for the petitioners \x;heq
confronted with the aslsertion of learned AAG, hg
straight away conceded and stats that the COC hag

served its purpose,

wh_\...“———hh_h_ = e )
2 el D Ve
L
ATVY
EXAMvE 5
T smawa, Tieub T

ML A

i



=

e

RN ;'\'4'3\".‘(‘ i‘}' -

entation

..........

L e sol-e--,
’ ‘t‘!i"\":':('.: U emmme= ..---..%—--......-.;
eent Vs : eacanasamu~
. 0 ,
/

broge of Delivery o

Torig Jom,

e I7

'.‘.l‘.“)li(‘ﬁiun., _2_..---.....,
_Lal- mmamne

T

§ e o /IR O

-

:;}.ggz;,4zf A

e

v -




{ ”MKMW&B
{

-

("’T\. ¢ l ] @Z\
Sevice Avpeal No. 126/2019 o

fr
' Date of Institution ... 28.01. 2019‘ i ( o
Date of Decislon 17.11. 2020 . '

it

L)

’
-
-

>
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+
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Sira} Khan S/O Akbar Shah Subject Speciafist (BPS-17} of Elzmentary &
Secondary' Education Department, Peshawar.

(Appellant)
VERSUS |

1. The Oirector Elementary & Secondary Education Khyber Pﬁkhtunkhwa
Peshawar & 431 Others,

(Respondents)

1jaz Al Sabi,
Advocate ... For appetiont,

Muhammad Jan, _
Deputy District Attorney ... For-Offical respondents.

Amin yr Rehman Yusuf2ai, . ,
Advocate ... For private respendents.

. ' LISESTED
ROZINA REHMAHN .. MEMBER (J) E]
K ATIQ-UR-REHMAN WAZIR -~ MEMBER (E) . AR
’ .

0 . i FaINER

LW QV“ 7 Rhn.aan s
JU_D@E_N_T “rvice Tnbunsl

Prina we

7 ROZINA REHMAN, MEMBER (1) : This judgment 1s intended"'toms;aosc of
Elght <onnected service appeals ncluding the present one  boaring
N0.126/2019, utled Siraj Khan Vs, The Director Elementary & Secondary
Education Department Khyber Pakhtunkhwa Peshawar and others, as

common Guestion of law and lacts are involved therein.
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% enocted ang services of the
emgalovees. wh '

0 were emplayag on adhot or on eantract basic were
requidrized. As per Mandate of the Act, the

services of the appeltants werg
reqularized w.e,

f .

24.09.2009 vide noufication dated 31.05.2010. The
Khyb
yber Pakhtunkhwa Public Sopvice Commission vide notificat

s lon dated
5.09.2010 fecommended to the Pravincial Government for apporr

. tment of
58 Subject Speciatist in Islamiat, through ancther notfication dated
11.06.2010, 3 Subject Spectahst |n Urgu, through notincation dated
14.01.2020, 35 Subjict Spocalist in History-cum-Qivices, slimulariv on

27.013.2010 respondents issued another notif

cation whereby 242 male
S.E TS woe

re promoted to the post of Headmaster on regular basls. The

respondent NO.1 placed respondents Ko, to 434 senior to the appeliants

vide seniority list datad 13.12.2017, therefore, appellants  submatted
departmental representation within 30 days which was not responded to,
therefore, appellants approached the Honble Peshawar High Court for
ledressal of thair grievances as by then the Service Tribunal vaas not
)‘ (“) funcLonal due to the retrement of W5 Chanrmap. Case was ententaineg by

\ the HonDblix Pushawar High Couwrt which was latar on transnulted to the

Tribunal and after tronsmussion of the record, appellants were drected to

\"\“py submit Indivictual sarvice appeals hence 7 scrvice appeals W"T filed.

' 3. Leamed counsel for aprellants submits that the appellants have
%’f" been performing thelr duties as Subject Specialist since 2005 and contnued
-

ﬁj the sams tll 31.12.2008 and 24.10:2009. therefore, their seniarity i5 to be

Scanned with CamScanner
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)
reckonied from 31.12.2008 whereas respondents No.4 to 434 whose
recommendations were made in the year 2010 much 3fer the
cammencement of the kP Employees (Regularization of services) Act,
2009, therefore, thelr seniority is to be reckoned from the date when they
were recommended to the subject cadre on tegular basis. He submitted
that placing the respondent No.d to 434 senior to the appellants IS Iegal
against law and facts. He submitted that those recommendees could be
made semor to thiz appettants whose recommendations were made prior 10
the ~ommencement of \he Act e KP Employees (Regularization of
corvices) Act, 2009, L.e, from 24.10.2009 (Date of publication in the official
guzete) and as anainst s crystel cdear langudge of the statute,
respondents have placed private respondents servor to the'appe“aﬂTS
whose recommendations were thade much after the commencement of the
Act, He contendzd that finat senlonty hst s illegal, unlawful and has

defedted the cause of justice.

4. Converscly, learned counsel for respandents (128 in number)
submitted that apphcations were Invited fram the eligible candudateg for the
post of Subject Speaahst (BPS-17) by KPPSC vide advergsement ‘dated
76.01.2000 and that the answering respendents being  eligible, were
recommended by the KPPSC vide different office letters in 15 intervols.
They were appointed by the competent authority vide cufferent notifications

and that after issuance of the final recommendation dated 17.05.2010

o KPPSC issued inter-se senionty of all the recommendees w.e.f 27.06.2009

ull 17.05.2010 in order of merit on 13.08.2011 and in view of Section~3%
(3)(3X(b} of KPPSC Regutations, 2003 He submitted that tentative senionty

list was issued on 31.12.2016 In pursuance of inter-se séniority Ust dated
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5C.. He . ‘contended . that the appellants filed cbjecuons

n
tative ; ‘sentority Jist which were:
lovel anag the

e.
- the Cm‘npetcnt aut:horlty consntute

8QaINSt the te
constdered at approprtate

Tam w3 =

dacide the g 'appellate Cofm‘l'lltteg..to
e m
dtter in accordance with 13w, resiitantty . recommendees "of
adv»rtlsement No. 01,2009 'e ‘the' p w

resent answering respondents whose
app(__)lr.

tment
Orders were’ issued from 12.01,2010 %6 .25.02:2611 were.
de

clared. seni
ior, tothe. appellants because being . contract ; employeds,

appelants . were: rami s 0 L i n T e e
lpc ants .were. regu!anzed on "3} 05.2010 N much Aater th:.m'- ﬁrst

appointment ‘order of the answering respondents on - 12.01:2010, theréfore,

ob;e;hons were rejected where-after revised/updated fina! senioﬁwﬁs't' vias :

Issued.; i

N B R I R T P
3. sLearned DDA also sibmitted that the appellants were not regularizéd

Ul the passing of Ad“’fﬁ?_pﬂ? 29ainst the's.5 post and that the said Act of
2009 was mainly for, the induction _o!.adi1oc Subject Specialist of 2009 batch

and:not for the Subject Specialist of 2605 n the Department therefare, RUCH

" B T L I R LF B s 7Y

stand of appellants as_ baseléss¥and that .the seniority. it doted:
13.12.2017 (vas, “therefore, legal andiliableto be maintained! 1twas,
therefore, submitted that the service appeals filed by the appeliants may be

{dismissed with cost.

-6 Arguments of parties and.record available before uUs transpire that
~ “ e e ot m ey fem e e o ‘
) there ‘are twdo setsiof 1awis involved i this particular case |.e. Section 35 of

>

‘Public - Service - Commission .Khyber ‘Pakhtunkhwa Regulations,/2003:and

. Section 3-of£Kby'ber Pakhtunkhwa:Employees (Regularization of, Services)

an 4

'ﬂn\)‘" Act;; 2009 Provlnclal Pubhc Service: ('omm‘ssmn‘(PPSC) have” designcd its
7 requlations only to’safeguard interise: sembrity of. its awn: recommendees,
Voo
L) r

FOTRTS

&‘_'}

Scanned with CamScanner



-/
3
/ tnder Section  35(31)(a)b) of Knyber Pakhtunkhwa Public Service
/ Gommission Regulations’ 2003, which Is hereby reproduced for ready
reference! =

“where a large number of subjects/specialists are Included In
an advertisement, recommengdations may not.be pended til
finalization of the entire batch but instead zonal allocation be
worked out subjeat wise and recommendation canveyed to
the department without indicating to the them the zanal
allocation and the Inter se seniority. In recommendations to
the department, [t shall be made clear that the tnter;se
seniority of the recommendee is linked with other subjclcts

and the overall merit position and zonal adjustment will: be

intimated on the completion of interviews in all subjects. The

y! s“; AR r)
. chronologlcal order of the recommendecs shall not confer
(.
s T s any rigit of seniority”, :
!it. LY LY

1t

7. By dolng so, they have wvell defended seniority of those
recommended by Commission but at the same time ignored senlority of

those, who are appointed otherwise. In the instant case, Public Service

Commission |ssued Piecemeal recommendations of more than 400

candidates in more than 15 batches spreading over a period of one year

and anally prepared final merit llst combining all these batches into 3 single

batch after a perlod of another one year in order to safeguard their inter s¢

e first

\\_/V

seniority and accordingly their seniority was counted from the date, th

batch was recom

|

A |

mended , which ultimately disturbed the seniority of those

The contention of the appellants that their services
the

appointed otherwise.

were reqularized on 24.09.2008 and those recommended by
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’ Commission before 24.09.2009 are surely semior to them, but those
/ recommended after 24.09.2009 shall not be placed senior to them, as Rt 1s
very clearly enunciated vide Section 4 of Khyber Pakhtunkhwa Empioyees
(Regularization of Services) Act, 2009, which Is reproduced as under:

......

services are regularized under this Act or In the proccsis of

ataiving service at the commencement of this Act shatl rank
junior to all civil servants belonging to the same service or
cadre, as the ¢ase may be, who are In service or on regular
basis on the cominencement of this Act, and shall also rank
junior to such othdr persons, if any, who, in pursuance of the
recommendations of the Commission made before the
commencement of this Act, are to be appointed to the
e Y respective service or cadre, irrespective of their actual date of

- appointment”,

L g « 'R

8.7 1t was noted that the respondents made their job easy for

- W

themselves by invoking jurisdiction of Section 35 of l‘Public Service

Commission Regulations, 2003 and combinad many bathes into one batch,
but ignoring the fact that during such long period, seniority of those
appointed otherwise would suffer. Inter se seniority among those
recommended by Commissian can only be retained, when en block order is

)

W issued, whereas the Commission as well as respondents issued plecemeal
\’l\lt\w orders spreading over a period of more than one year, infringed sentarity of
those appointed otherwise including the appeliants for no fault of them.

public Service Commission on requisition placed to it, recommend panel 0

persons |n order of merit, but do not determine their s;enlority. rather it
1
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the respon :
dent department o determine their senlority in order of merit
assigned b ni
¥ the Commission only iIf en bloc order is Issued. In this case,
icemeal o I
P rders created an anomaly, which shall not be removed at the

cost of i .
the rights of appellants. The respondents persistently defend their

aet of omission under the cover of Section 35 of Public Service Commission
Regulations 2003, simultancously violating Section 4 of the Khyber
Pakhtunkhwa Employees (Regularization of Services) Act, 2009, which is
not iustifiable. It also needs to be clarificd that Section 4-A of the Act ibid
provides that:
"Notwithstanding anything to the contrary contained in any
other law or rule for the time being In force, the prt;wslons of
) this Act shall have overriding effect and the provision of ény

such law or rule to the extent of Inconsistency to this 'Aq

am 13 - shall cense to have effect”.
. wfewk 1
N daol
o, Moreover Act is a lav made by the Parllament or State Legisiature,

.A“——’

\/

\ll\?

whereas Regulations are generally made by an executive authority In
oxercise of powers crnfared t an Act, so In this particular case, provisions

of this Act shall have vvai sy cffect over Regulatons.

10. In view of the. sisuation, appeals are accepted, the impugned
Semlority list dated 13.12.2017 stands set aside with directions 10
respondent department to correct/modify. the impugned sentority list and
-the persons whose services Were regularized vide hobﬁication datedl
31.05.2010 w.e.f 24.09.2009 under the Khyber pakhtunkhwa Employees
(Pegularization of Services) Act, 2009 shall be placed sanior to all those

persons recommended by the Commission after the commencement of the
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ct ibid as per provisions Contained in Section 4 of the Act ibid. No order as
to costs. File be cansigned to the record room.

-

ANNOUNCED,
17.11.2920

\ Al

(Attiq ur Rehman Wazir)
Member (E)
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