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-,Lll Mr. Akhtar Ilyas. Advocate, learned counsel for the

. I

appellant present. Mr. Muhammad Adeel Butt, Addl: AG

Assistant , office of

July, 2022 , 1.

4'4
alongwith Mr. Muhammad Tufail 
Directorate, Elementary & Secondary Education (E&SE),

Peshawar and Mr. I ftikhar Ul Ghani, DEO(M) Buner present.

This order will dispose of service appeal No.83/2018 

titled ''SartaJ Khan-ys-Govt: of Khyber Pakhtunkhwa through 

Secretary, Elementary & Secondary Education (E&SE),

Department Peshawar and others”, appeal No. 84/2018 titled 

"Nasim Khan-vs-Govt: of Khyber Pakhtunkhwa through 

Secretary, Elementary & Secondary Education (E&SE),

Department Peshawar and others”, appeal No. 85/2018 titled 

''Mujeeb IJllah-vs-Govt: of Khyber Pakhtunkhwa through 

Secretary, Elementary & Secondary Education (E&SE).

Department Peshawar and others”, appeal No. 86/2018 titled 

■‘Said Ul Haq-vs-Govt: of Khyber Pakhtunkhwa through 

Secretary, Elementary & Secondary Education (E&SE),

Department Peshawar and others”, appeal No. 87/2018 titled 

"Muhammad Saleem-vs-Govt: of Khyber Pakhtunkhwa through 

Secretary, Elementary & Secondary Education (E&SE),

Department Peshawar and others”, appeal No. 88/2018 titled “ 

Khan Wall Khan-vs-Govt: of Khyber Pakhtunkhwa through 

Secretary, Elementary & Secondary Education (E&SE),

Department Peshawar and others”, appeal No. 89/2018 "titled 

Hamid Ur Rehman-vs-Govt: of Khyber Pakhtunkhwa through 

Secretary, Elementary & Secondary Education (E&SE),

Department Peshawar and others”, appeal No. 90/2018 titled 

“Liaqat Hussgin-vs-Govt: of Khyber Pakhtunkhwa through 

Secretary, Elementary & Secondary Education (E&SE),

Department Peshawar and others”, appeal No. 91/2018 titled 

“Shamsul Isiam-vs-Govt: of Khyber Pakhtunkhwa through 

Secretary, Elementary & Secondary Education . (E&SE).

2.
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Department Peshawar and others’", appeal No. 92/2018 "titled 

Hakim Khan-vs-Govt: of Khyber Pakhtunkhwa through 

Secretary, Elementary & Secondary Education (E&SE),

Department Peshawar and others”, appeal No. 93/2018 titled 

“Sheraz Khan-vs-Govt: of Khyber Pakhtunkhwa through 

Secretary, Elementary & Secondary Education (E&SE),

Department Peshawar and others”, appeal No. 94/2018 titled 

■‘Hamdullah-vs-Govt: of Khyber Pakhtunkhwa through 

Secretary, Elementary & Secondary Education (E&Sfi)’

Department Peshawar and others”, appeal No. 95/2018 titled 

“Muhammad Rahim-vs-Govt: of Khyber Pakhtunkhwa through 

Secretary, Elementary & Secondary Education (E&SE).

Department Peshawar and others”, appeal No. 96/2018 titled 

“Amjid Ali-vs-Govt; of Khyber Pakhtunkhwa through 

Secretary, Elementary & Secondary Education (E&SE!),

Department Peshawar and others”, appeal No. 97/2018 titled 

“Muhammad Sadiq-vs-Govt: of Khyber Pakhtunkhwa through 

Secretary, Elementary & Secondary Education (E&SE),

Department Peshawar and others”, appeal No. 98/2018 titled 

“Rehman Ullah-vs-Govt: of Khyber Pakhtunkhwa through 

Secretary, Elementary & Secondary Education (E&SE).

Department Peshawar and others”, appeal No. 99/2018 titled 

“Shamsur Rehman-vs-Govt: of Khyber Pakhtunkhwa through 

Secretary, Elementary & Secondary Education (E&SE),

Department Peshawar and others”, appeal No. 100/2018 titled 

“Ihsan Ullah-vs-Govt: of Khyber Pakhtunkhwa through 

Secretary, Elementary & Secondary Education (E-&SE),

Department Peshawar and others”,, appeal No. 101/2018 titled 

“Gul said-vs-Govt: of Khyber Pakhtunkhwa through Secretary, 

Elementary & Secondary Education (E&SE), Department 

Peshav./ar and others”, appeal No. 102/2018 titled “Khaista 

Muhammad-vs-Govt: of Khyber Pakhtunkhwa through 

Secretary, Elementary & Secondary Education (E&SE),

Department Peshawar and others”, appeal No. 103/2018 titled
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“Yousaf Amin-vs-Govt: of Khyber Pakhtunkhwa through 

Secretary, Elementary & Secondary Education (E&SE), 

Department Peshawar and others”, appeal No. 104/2018 Saif Ur 

Rehman-vs-Govt: of Khyber Pakhtunkhwa through Secretary, 

Elementary & Secondary Education (E&SE), Department

Peshawar and others”, appeal No. 105/2018 titled ‘‘Sherinzada- 

vs-Govt: of Khyber Pakhtunkhwa through Secretary, 

Elementary & Secondary Education (E&SE), Department

Peshawar and others”, appeal No. 106/2018 titled “Muhammad 

Rasool-vs-Govt; of Khyber Pakhtunkhwa through Secretary, 

Elementary & Secondary Education (E&SE), Department

Peshawar and others”, appeal No. 107/2018 titled “Fazli 

Majeed-vs-Govt: of Khyber Pakhtunkhwa through Secretary, 

Elementary & > Secondary Education (E&SE), Department

Peshawar and others”, appeal No. 108/2018 titled “Farid Gul-vs- 

Govt: of Khyber Pakhtunkhwa through Secretary, Elementary & 

Secondary Education (E&SE), Department Peshawar and

others”, appeal No. 109/2018 titled “Abdul Amin-vs-Govt: of 

Khyber Pakhtunkhwa through Secretary, Elementary &

Secondary Education (E&SE), Department Peshawar and

others”, appeal No. 110/2018 titled “Sartaj Khan-vs-Govt: of 

Khyber Pakhtunkhwa through Secretary, Elementary &

Secondary Education (E&SE), Department Peshawar and

others”, appeal No. 111/2018 titled “Said Hussain Shah-vs- 

Govt: of Khyber Pakhtunkhwa through Secretary, Elementary & 

Secondary Education (E&SE), Department Peshawar and

others”, appeal No. 112/2018 titled “Amir Khan-vs-Govt; of 

Khyber Pakhtunkhwa through Secretary, Elementary &

Secondary Education (E&SE), Department Peshawar and

others”, appeal No. 113/2018 titled “ Mustaqeem Shah-vs-Govt: 

of Khyber Pakhtunkhwa through Secretary, Elementary & 

Secondary Education (E&SE), Department Pesluivvar and

others”, appeal No. 114/2018 titled “Miroz Khan-vs-Govt: of 

Khyber Pakhtunkhwa through Secretary, Elementary &

i
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Secondary Education (E&SE), Department Peshawar and

others’", appeal No. 115/2018 Anwar U1 Haq-vs-Govt: of 

Khyber Pakhtnnkhwa through Secretary, Elementary &

Secondary Education (E&SE), Department Peshaw^ir and

others”, appeal No. 116/2018 titled “Fazal Karim-vs-Govt: of 

Khyber Pakhtunkhwa through Secretary, Elementary &

Secondary Education (E&SE), Department Peshawar and

others”, appeal No. 117/2018 titled “Tariq Ullah-vs-Govt; of 

Khyber Pakhtunkhwa through Secretary, Elementary &

Secondary Education (E&SE), Department Peshawar and

others”, appeal No. 118/2018 titled “Fazli Hameed-vs-Govt: of 

Khyber Pakhtunkhwa through Secretary, Elementary &

Secondary Education (E&SE), Department Peshawar and

others’", appeal No. 119/2018 titled “Faidamand Khan-vs-Govt; 

of Khyber Pakhtunkhwa through Secretary, Elementary & 

Secondary E/diication (E&SE), Department Peshawar and

others"', appeal No. 120/2018 titled “Israr Ullah-vs-Govt: of 

Khyber Pakhtunkhwa through Secretary, Elementary &

Secondary Education (E&SE), Department Peshawar and

others”, appeal No. 121/2018 titled “Said Kama! shah-vs-Govi: 

of Khyber Pakhtunkhwa through Secretary, Elementary & 

Secondary Education (E&SE), Department Peshawar and

others”, appeal No. 122/2018 titled “Atlaullah-vs-Govt: of 

Khyber Pakhtunkhwa through Secretary, F-lementary &

Secondary Education (E&SE), Department Peshawar and

others”, appeal No. 123/2018 titled “Sadiq Akbar-vs-Govt: of 

Khyber Pakhtunkhwa through Secretary, Elementary &

Secondary Education (E&SE), Department Peshawar and

others”, appeal No. 124/2018 titled “Ilyas Khan-vs-Govt: of 

Khyber Pakhtunkhwa through Secretary, Elementary &

Secondary Education (E&SE), Department Peshaw'ar and

others”, appeal No. 362/2016 titled “Wakil Zada-vs-District 

Education Officer (M) Buner and others”, appeal No. 363/2016 

titled “Shireen Zada-vs-District Education Officer (M) Buner
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and others”, appeal No. 364/2016 titled “ Duri Makenoon-vs- 

District Education Officer (M) Buner and others”, appeal No. 

489/2017 titled '‘Sher Yazdan-vs-Govt: of Khyber Pakhtunkhwa 

through Secretary, Elementary & Secondary Education (E&SE), 

Department Peshawar and others”, appeal No. .490/2017 titled 

•‘Bakht Rasool Khan-vs-Govt: of Khyber Pakhtunkhwa through 

Secretary, Elementary & Secondary Education (E&SE),

Department Peshawar and others”, appeal No. 491/2017 titled 

”Shah Baroz Khan-vs-Govt: of Khyber Pakhtunkhwa through 

Secretary, Elementary & Secondary Education (E&SE),

Department Peshawar and others”, appeal No. 492/2017 titled 

"'Said Amin-vs-Govt: of Khyber Pakhtunkhwa through 

Secretary, Elementary & Secondary Education (E&SE),

Department Peshawar and others”, appeal No. 493/2017 titled 

"Abdur Raqib-vs-Govt: of Khyber Pakhtunkhwa through 

Secretary, Elementary & Secondary Education (E&SE),

Department Peshawar and others”, appeal No. 494/2017 titled 

“Sardar Shah-vs-Govt: of Khyber Pakhtunkhwa through 

Secretary, Elementary & Secondary Education (E&SE),

Department Peshawar and others”, appeal No. 495/2017 titled 

'■Miskeen-vs-Govt; of Khyber Pakhtunldiwa through Secretary, 

Elementary & Secondary Education (E&SE), Department 

Peshawar and others”, appeal No. 496/2017 titled "Shaibar-vs- 

Govt: of Khyber Pakhtunkhwa through Secretary, Elementary & 

Secondary Education (E&SE), Department Peshawar and 

others”, appeal No. 497/2017 titled ‘'Inamaullah-vs-Govt: of 

Khyber Pakhtunkhwa through Secretary, Elementary & 

Secondary Education (E&SE), Department Peshawar and 

others”, appeal No. 498/2017 titled “Abuzar-vs-Govt: of Khyber 

Pakhtunkhwa through Secretary, Elementary & Secondary 

Education (E&SE), Department Peshawar, and others”, appeal 

No. 499/2017 titled “Habib Ur Rehman-vs-Govt: of Khyber 

Pakhtunkhwa through Secretary, Elementary & Secondary 

Education (E&SE), Department Peshawar and others”, appeal

iS 0 'V>'
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No. 500/2017 titled '‘Sher Akbar-vs-Govt: of Khyber 

Pakhtunkhwa through Secretary, Elementary & Secondary 

Education (E&SE), Department Peshawar and others", appeal 

No. 501/2017 titled “Subhani Gul-vs-Govt: of Khyber 

Pakhtunkhwa through Secretary, Elementary & Secondary 

Education (E&SE), Department Peshawar and others'’ and 

appeal No. 502/2017 titled “Shoukat Ali-vs-Govt: of Khyber 

Pakhtunkhwa through Secretary, Elementary & Secondary 

Education (E&SE), Department Peshawar and others” as all are 

regarding the same issues.

After arguing the matter at length, the consensus were 

developed that let the matter be remitted to the respondents lo 

decide the question of giving effect to the promotion of the 

appellant in the light of the judgment of the Hon'ble Peshawar 

High Court, coupled with the factum of eligibility/entitlement of 

the appellant in each case and availability of posts at the time of 

entitlement/eligibility of the appellant(s). In the light of the 

agreement arise as above the matter is remitted to the 

respondents for decisions accordingly within sixty days. Copy 

of the same be transmitted to the Tribunal through its Register. 

Copy of this order be placed in all connected appeals. Cost shall 

follow the event. Consign.

3.

Pronounced in open court in Peshawar and given 
under our hands and seal of the Tribunal on this !3''' dav of 
July, 2022:

4.

(KALIM ARSHAD KHAN) 
Chairman

(FAREEHA PAUL) 
Meinber(Executive)



Service Appeal No. 489/2017

July, 2022 1. • Mr. Akhtar Ilyas, Advocate, learned counsel lor ihe

appellant present. Mr. Muhammad Adeel Butt, Addl: AG 

alongvvith Mr. Muhammad Tufail, ^ Assistant ol’llce of 

Directorate, Elementary & Secondary Education (E&SE),- 

Peshawar and Mr. IftikharUl Ghani, DEO(M) Buner present.

After arguing the matter at length, the consensus were 

developed that let the matter be remitted to the respondents to 

decide the question of giving effect to the promotion of the 

appellant''in the light of the judgment of the Hoifble Peshawar 

High Court, coupled with the factum of eligibilily/entitlement of 

the appellant in each case and availability of posts at the time of 

entitlement/eligibrlily of the appellant (s). In the light of l.tic 

agreement arise as above the matter is remitted to tlic 

responderUs for decisions accordingly within sixty days. Copy

2. •

i y

oi' the same be transmitted to the Tribunal

Pht^^oinglc order shall also decide ap|?ctyHNa.Consign. '

Vvonouncecl in open court in Peshawar one! given3.
under our hands and seal of the Tribunal on this I f’‘ dav of
July. 2022.

■f-''

(Kalim Arshad Khan)
Chairman

{Fareeha Paul)
MemberfE)



'FOUR PROGRAMME OF MR. KALIM ARSHAD KHAN. CHAIRMAN,

KHYRKR PAKHTUNKHWA'SERVICE TRIBUNAL PESHAWAR, 

AT CAMP COURT. ABBOTTABAD.,

First Transit Day to Abbottabad. 

Court work at Abbottabad.

17.07.2022
I

>• 18.07.2022 .

■ 19,07.2022 ^ . ■ -do-
'V

-do-‘ ,20.07.2022
I

‘ ' ■ 21.07.2022 • •
w -

-do-

-do-.. ■ 22.07.2022 ^ ' '

Return Transit Day to Peshawar.23.07.2022-•
*4 V'

Note: During the tour the following complementary staff will also accompany the 
“• Tfon’ble Chairman. ,

r 1. Mr. Pir Muhammad, Superintendent.

2. Mr. Adnan Ali Shah, Personal Assistant.

3. Mr. Aftab Gul, Naib Qasid,

4. Mr. Meher Shaid, Driver.

*

• r
t.

/ST,

/2022.
-No..; --
Dated

V. -

CHAIRMAN
KHYBER PAKHTUNKHWA 

SERVICE TRIBUNAL PESHAWAR.

Copy forwarded to :

1, The Dktrict if: Abbottabad with the request that an available court room
may please be reserved for use of Hon’ble Chairman of Kliyber Pakhtunkhwa Service 
Tribunal Peshawar for 18'’’ to 22"^* July, 2022. - '

2. The Addl. Advocate General/District Attorney Khyber Pakhtunkhwa Service Tribunal, 
Peshawar.

V

REGISTRAR
KHYBER PAKHTUNKHWA 

SERVICE TRIBUNAL PESHAWAR.

J
• V

--v ^ -
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••“25.11.2021 Proper DB is not available, therefore, the tase is 

adjourned to I’l^ox the sam^efore SB.

i
Reader

\

c

**,

15,06.2022 Learned counsel for the appellant present. Mr. Kabirullah Khattak, 

Additional Advocate General for the respondents present.

Learned counsel for the appellant requested for adjournment on the ground 

that he has not made preparation for arguments. Adjourned. To come up for 

arguments on I 3^^.2022 before the D.B.

13
(MIAN MUHA 

MEMBER (EXECUTIVE)
(SALAH-UD-DIN) 

MEMBER (JUDICIAL)

I

f *
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Learned counsel for the appellant present.05.08.2021

Mr. Kabirullah Khattak, Additional Advocate General alongwith 

Ubaid-Ur-Rehman ADO (Litigation) for respondents present.

Former made a request for adjournment being not in 

possession of the file today. This being an old case be fixed in last 

week of September, 2021 for arguments. Adjourned. To come up for 

arguments on 23.09.2021 before D.B.

(Atiq Ur Rehman Wazir) 
Member (E)

Counsellor the appellant and Mr. Muhammad 

Rasheed DDA for the respondents present.
23.09.2021

Learned counsel for the appellant requested for 
adjournment for preparation and assistance. Case to 

come up for arguments on 25.11.2021 before the D.B.

(Rozina Rehman) 
Member(Judicial)

' r.
. V- *...
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14.01.2021 Junior to counsel for appellant and Kabir Ullah Khattak 

■ learned Additional Advocate General alongwith Ubaid ur Rehman 

ADEO for respondents present.

I

\ Due to COVID-19, the case is adjourned to 01.04.2021 for 
the same as before.

i

I

01.04.2021 Due to non availability of the concerned D.B, the case is 
adjourned to 20.05.2021 ^r the same.

I

05.03.2021 Due to pandemic of covid-19, the case is adjourned to 

05.08.2021 for the same before D.B.
I

«
f

L
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^ — ^ -.2020 Due to C0Vipi9, the case is adjourned to 

i?! y 2020 for the same as before.
■ v.v • " •:

• \

Ke

ht
•i

i

%
Due to C0VID19, the case is adjourned to 31.08.2020 for 

the same as before.
06.07.2020

.•i

•> .

Due to summer vacation, the case is adjourned to 

05.11.2020 for the same as before.

31.08.2020
’•

I

. . dij

' \

r(

05.11.2020 Junior to counsel for the appellant and Addl: AG 

alongwith Mr. Obaid Ur Rehman, ADEO for respondents 

present.

The Bar is observing general strike, therefore, the 

matter is a^uhied to 14.01.2021 for hearing before the DB.

.1

Chairman(Mian Muhamma^ 
Member (E)
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' 09.01.2020 Due to general strike of the Khyber Pakhtunkhwa Bar 

Council, the case is adjourned. To come up for arguments 

on 03.03.2020 before D.B.

Member

; I

03.03.2020 Counsel for the appellant and Mr. Kabirullah Khattak, 

Additional AG alongwith Mr. Muhammad Irfan, Assistant for 

the respondents present. Learned counsel for the appellant 

seeks adjouMTrFtent. Adjourned. To corrie up for arguments 
on 08.04.2CI20 bVore D.B.

• >

n
. (Mian Mohammad) 

Member
(M. Amin Khan Kundi) 

Member .y

- (,

:•

.\
-■i-
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f
Learned counsel for the appellant present. Mr. Kabir Ullah 

Khattak learned Additional Advocate General present. 
Learned counsel for the appellant seeks adjournment. 

‘ Adjourn. To come up for arguments on 26.12.2019 before 

D.B.

■ 18.12.2019

/

MemberMember

Clerk to counsel for the appellant present. Mr. 
Muhammad Jan, DDA for respondents present. Clerk to 

counsel for the appellant submitted an application for 

adjournment as learned counsel for the appellant has 

gone to Islamabad due to his personal engagements. 
Adjourned. To come up for arguments on tomorrow i.e 

27.12.201^ before D.B.

26.12.2019

Member Member

27.12.2019 Counsel for the appellant present Mr. Muhamm 
Jan, DDA for respondents present. Learned counsel i 
the appellant seeks adjournment. Adjourn. To comeJ 
for arguments on 09.01.2020 before D.B. 1

Member Membi



Learned counsel for the appellant and Mr. Muhammad30.04.2019

Jan learned Deputy District Attorney present. Learned counsel 
for the appellant seeks adjournment. Adjourn, to come up for 

arguments on 15.05.2019 before D.B.

Member Member

15.05.2019 Counsel for the appellant and Addl. AG for the 

respondents present.

Due to demise of his father, learned Member of the 

Bench (Mr. Hussain Shah) is on leave. Adjourned to 

24.07.2019 for arguments before the D.B.

Chairrnan '
\

Learned counsel for the appellant present. Mr. Usman 

Ghani learned District Attorney for the respondents present. 

Learned counsel for the appellant seeks adjournment. 

Adjourned. To come up for arguments on 09.10.2019 before

24.07.2019

V

\
\
\ D.B.

.6 \
(Hussain Shah) 

Member
{M. Amin Khan Kundi) 

Member

\

\
\
\

\
\



-

Clerk to counsel for the appellant present. Shakeel 

Superintendent representative of the respondent department 

present. Written reply not submitted. Representative of the 

respondent department seeks time 

reply/comments. Granted, 

reply/comments on 13.02.2019 before S.B

V. 24.01.2019

\

to furnish written

To come up for written
■ j

f
Member/

/
I

I
I/

i

I

I

!
I
I

/ •
I

I
I

Learned counsel for the appellant and Mr. Kabir Ullah 

Khattak learned Additional Advocate General alongwith Ubaid ur 

Rehman ADO present. Representativeyof the respondent
-•.V,-, -

department submitted written reply/comments. Adjourn. To come 

up for rejoinder/arguments on 28.02.2019 before D.B.

i 0.02.2019

I

I !

ember

Clerk to counsel for the appellant and Addi. AG 

alongwith Hayat Khan, AD for the respondents 

present.

28.02.2019 I

i
I
;

Due to general strike on the call of Bar 

Association instant matter is adjourned to 30.04.2019 

before the D.B.

!

I

i

Member ' '



, V . • "Neither appellant nor his counsel present. Mr. Kabirullah 

Khattak, Addl: AG for respondents present. Case to come up 

for written reply/comments on 09 .10.2018 before&B.

' , 10.08.2018

C an
A ; ■'

W

09.10.2018 Counsel for the appellant Mr. Akhtar Ilyas Advocate

present. Mr. Kabirullah Khattak, Addl. AG tor the\ ^

respondents present and made a request for adjournment.)'•
Granted. To come up for written reply/comments on 

27.11.2018 before S.B.

Chairman
>

V ■

Learned counsel for the appellant and Mr. Kabir Ullah 

Khattak learned Additional Advocate General alongwith Mr.. Hayat 
Khan Assistant Director present. Written reply not submitted. 
Representative of the respondents seeks time to file written 

reply/comments. Granted. To come up for written 

reply/comments on 18.12.2018 before S.B.

27.11.2018

Learned counsel for the appellant and Mr. Kabirullah 

khattak learned Additional Advocate General alongwith 

Muhammad Azam KPO present. Written reply not received. 

Representative of the respondent department seeks time to furnish 

written reply/comments. Granted by way of last chance. To come 

up for written reply/comments on 24.01.2019 before S.B.

18.12.2018

S'\

i

Member
V

' V. ■.
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Counsel for the appellant present. He submitted preliminary 

arguments that similar appeal no. 363/2016 titled Shireen Zada-vs- 

Education Department and appeal no. 489/2017 titled Sher Yazdan-vs- 

Education Department have already been admitted ^regular hearing. This 

has also been brought on the same grounds.

In view of the orders in the above mentioned service appeals this 

appeal is also admitted to regular hearing on the basis of the submission of 

the above mentioned plea. The appellant is directed to.deppsit security and 

process fee within 10,days. Thereafter notices be issued to the respondents 

for written reply/comments on 16.04.2018 before S.B. .

, 07.02.2018

►

; M'!- '='• h;,' ■ ■i

(AHMAD HASSAN) 
,, MEMBER.

V-':. V.;-''-v (■

• • -ii,

. !:h ■1**
? . -

; i
. *v

i -

Clerk 'of the counsel for appellant and Addl: AG lor the 

respondents present. Security and process fee not deposited. Appellant is 

directed to deposit security and process fee within seven(7) daysythereaft 

notices' be-‘issued to the'respondents for written ■ reply/comments'i 

•0'5.06.2018 before S.B. '

16.04.2018

er

ion

V •

-t'Mcmb'cr

Learned counsel for the appellant present. Learned Additic 
Advocate General present. Security and process fee not deposited. Lear] 
counsel for the appellant requested for further time to deposit security J 
process fee. Requested accepted by way of last chance. Five days givel 
deposit security and process fee. Thereafter notices be issued tel 
respondents for written reply/comments. To come up for 
reply/comments on/?r^^^^before S.B

05.06.2018
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Form-A
FORMOF ORDERSHEET

Court of
e ^

Case No. 82/2018

Date of order 
proceedings

Order or other proceedings with signature of judge

2 3

23/1/201?--^^? The appeal of Mr. Abdur Rashid presenTeS today by Mr. 

Akhtar Ilyas Advocate, may be entered in the Institution 

Register and put up to Worthy Chairman for proper order 

please.

REGISTRAR -----

This case is entrusted to S. Bench for preliminary hearing 

to be put up there on Ol/o2^l\^

eO
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BEFORE THE KHYBER PAKIITUNKHWA SERVICE
TRIBUNAL. PESHAWAR

S.A.No. /2018

Abdur Rashid Appellant

Versus

Govt. ofKPK through Secretary, (E&SE), 
Department, Peshawar and others............. Respondents

INDEX

S.No. Description of documents. Annexure Pages.
1. Appeal Ira

Copy of consolidated judgment 
dated 31.07.2015

2. A

Copy of promotion order 
30.10.2014

3. B

4. Copy of W.P.No.1951 and order C
5. Copy of order of august Supreme 

Court of Pakistan dated 20.09.2017
D

2dr!l. f6. Copy of departmental appeal / 
representation'

E
‘u

Wakalatnama7.
j

9^Dated:

App

Through

Akhtar Ilyas
Advocate High Court 
6-B Haroon Mansion 
Khyber Bazar, Peshawar 
Cell: 0345-9147612
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL. PESHAWAR

S.A. No. /2018

J-ifrv;cc I'rjbstn.t-.l!Abdur Rashid, SST (G)
GCMHS Daggar, District Buner

wa.

Appellant
W'iary No.

VERSUS

Govt, of KPK through Secretary, Elementary & Secondary 
Education (E&SE), Department, Peshawar.

1.

2. Director, Elementary & Secondary Education, (E&SE), Khyber 
Pakhtunkhwa, G.T Road, Peshawar.

District Education Officer (M), District Buner at Daggar.3.

Respondents

APPEAL U/S 4 OF KHYBER PAKHTUNKHWA 

SERVICE TRIBUNAL ACT, 1974 FOR 

TREATING THE PROMOTION OF THE 

APPELLANT FROM THE DATE HE HAS 

QUALIFIED ON, AND THE VACANCIES HAD 

BECOME A VAILABLE:

Sheweth;

1) That numerous vacancies of SST in BPS-16 were available in the 

respondent-department since long and no steps were taken for 

appointments against those posts. However, in the year 2009 an 

advertisement was published in the print media, inviting 

applications for appointments against .those vacancies, but a rider
\ was given therein that in-service employees would not be eligible

and they were restrained from making applications.

2) That the appellant do belong to the category of in-service 

erhployees, who were not permitted to apply against the stated 

SST vacancies.

>-5

3) That those who were appointed on adhoc/ contract basis against 
the abovesaid vacancies were later on regularized on the strength 

of KPK Employees (Regularization of Services) Act, 2009 (Act 
No.XVI of 2009)
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4) That the regularization of the adhoc/ contract employees, referred 

to in the preceding para, prompted the left out contendents, may 

be the in-service employees who desired to take part in the 

competition or those who did fall in the promotion zone, to file 

writ petitions, which were ultimately decided vide a 

consolidated judgment dated 26.01.2015 (Annex “A”)

5) That while handing down the judgment, ibid, the Hon’ble 

Peshawar High Court was pleased to consider the promotion 

quota under paragraph 18 of the judgment, as also a direction 

was made in that respect in the concluding para, to the following 

effect:-

^*Official respondents are directed to workout the 

backlog of the promotion quota as per above mentioned 

example^ within 30 days and consider the in-service 

employees, till the backlog is washed out, till then there 

would be complete ban on fresh recruitments”

6) That the appellant was considered for promotion, pursuant to the 

findings given by the august High Court in the abovereferred 

judgment, and he was appointed on promotion on 30.10.2014 

(Annex “B”), but with immediate effect, as against the law laid 

down by the august Supreme Court, that the promotees of one 

batch/ year shall rank Senior to the initial recruits of the same 

batch/ year.

7) That till date seniority list of the SSTs in BPS-16 has not been 

issued, as against the legal obligation of the respondents to issue 

seniority list every year.

8) That though the appellant was having the required qualification 

much earlier and the vacancies were also available, but he was 

deprived of the benefit of promotion at that juncture, as against 
the principle of law laid down by the apex Court in the case of 

Azam Ali reported 1985 SCMR 386 and followed in 

Muhammad Yousaf (1996 SCMR 1287). As such he was 

deprived from the enjoyment of the high post not only in terms of 

status but also in terms of financial benefits for years. It may not 
be out of place to mention here that the appellant was at 
promotion zone at the time of Regularization of Adhoc recruits 

of2009.

9) That appellant alongwith others filed W.P.No. 1951-P/2016 for 

issuance of seniority list and considering the appellant from the

<k
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date when the Adhoc Employees were regularized instead of 

immediate effect.

10) That the stated writ petition has been decided by worthy 

Peshawar High Court vide order dated 01.12.2016. (Copy of 

W.P.No.1951 and order is attached as Annex “C”)

11) That the respondents assailed the judgment of Peshawar Eligh 

Court referred to in Para-4 above before the august Supreme 

Court of Pakistan. On 20.09.2017 (Annex “D”) the respondents 

withdraw the petition and as such the judgment of hon’ble 

Peshawar High Court attained finality.

12) That after the withdrawal of appeals, the appellant preferred 

departmental appeal/ representation (Annex “E”) to respondent 
No.2, through proper channel, which was not decided/ responded 

within the statutory period, hence the instant service appeal, 
inter-alia on the following:-

GROUNDS:

A. That the appellant was equipped with all the requisite 

qualification for promotion to the posts of SST (BPS-16) long 

ago and also the vacancies were available but for no valid 

reason the promotion was withheld and the post was retained 

vacant in the promotion quota, creating a backlog, which was 

not attributable to the appellant , hence, as per following 

examination by the august Supreme Court, the appellant are 

entitled to the back benefits from the date the vacancies had 

occurred;

**promotions of such promotee (appellant in the 

instant case) would be regular from date that the 

vacancy reserved under the Rules for 

departmental promotion occurred”

B. That the appellant has a right and entitlement to the back 

benefits attached to the post from the day of the qualification of 

the appellant and availability of the vacancies coincided.

That the appellant being the promotee of one and the same 

batch, are required to be placed senior to the fresh appointees, 
but the respondents have sat on the seniority list and uptill now 

no seniority list whatsoever has been issued/ circulated.

C.
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That the appellant has been discriminated, which goes against 
the provision of Articles 25 and 27 of the Constitution, 1973.

D.

E. That the appellant has not been treated in accordance with law 

as against the provisions of Article 4 of the Constitution.

That appellant reserve his right to urge additional grounds with 

leave of the Tribunal, after the stance of the respondents 

becomes known to him.

F.

Prayer:

In view of the foregoing, it is, therefore, prayed that on 

acceptance of this appeal, this Hon’ble Tribunal may be pleased to 

issue an appropriate direction to the respondents for treating the 

promotion of the appellant from the date he was qualified on, and the 

vacancies had become available, and the impugned order may kindly 

be modified by giving effect from the date when the fresh recruits are 

regularized w.e.f 2009 alongwith back benefits in accordance to the . 
judgment dated 26.01.2015 and also to circulate the seniority list of 

SSTs (BPS-16), giving senior positions to the appellant being 

promotee against the fresh recruits. ■

Any other remedy to which the appellant is found fit in law, 
justice and equity may also be granted.

Through
Akhtar Ilyas
Advocate Migh Court

AFFIDAVIT

I, do hereby affirm and declare on Oath that the contents of the 
accompanying Appeal are true and correct to the best of my 
knowledge and belief and nothing has been concealed frona this 
hon’ble Court. /l

Deponen'

151
& ATTL'ivilJJ

d



JUDGMENT SHEET

PESHAWAR HIGH COURT.PESHAWAR^''.^
(JUDICIAL DEPARTMENT)

Writ Petition No.2905 of 2009.\

petitionATT A ULLAH AND OTHERS

VERSUS.

THE CHIEF SECRETARY KPK ETC....RESPONDENTS..

■ JUDGMENT.

Date of hearing 

Appeilant/PetitionGr i ) ffl ilG

Respondent J'?T\

hi V'

ri)Ayr(^A/ O^i ( QrrzA _ : A(i c
/ /‘iIL V lU. vV

WAQAR AHMAD SETH,J:- Through this single:

judgment ive propose to dispose of the instant Writ .Petition

No.2905 OF 2009 as well as the connected Writ Petition-

Nos.2941, 2967,2968,3016. 3025.3053,3189,2251,3292 of ' '

2000,496,556,664,1256,1662.1685,1696,2176.2230-.2501.2696,

2728 of 2010 (S 206, 355.435 & 877 of 20.11 ■ as common ■

' question of law and fact is involved in all these petitipns.'f
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2- The petitioners in all the writ petitions have

approached (his Court under Article 199 of the Constilulion of

Islamic Republic of Pakistan, f973 with the following, relief:-

“!t is, therefore, prayed that on acceptance 

of the Amended Writ Petition the above

noted Act No.XVI 2009 namely 'The North. 

W^esf Province Employees (Regularization 

of Services) Act, 2009 dated 24”‘ October,

being illegal unlawful, without . ■

..

2009’

authority and' Jurisdiction, based on

malafide intentions and being

unconstitutional as well as ultra vires to

the basic rights as mentioned in the ■

constitution be set-aside and the..

respondents be directed to fill up the above

noted posts after going through the legal

and lawful and the normal procedure as ■

prescribed under the prevailing laws

instead of using the short cuts for obliging'

their own person.

It is further. prayed that the

notification No.A-14/SET(M) dated

11.12.2009 and NoUfication No.A-17/SET(5). 

Contract-Apptt:20Q9 dated 11.12.2009, as

well Notification 'as

No.SO(G)ES/1/85/20p9/S.S(Contract) dated'
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I

31.05.2010 issued as a result of above

I noted impugned Act whereby all the private-

respondents have been regularized may

also be set-aside in the light of the above

submissions, being illegal, unlawful, in-
;■

constitutional and against the fundamental

rights of the petitioners.

Any other relief deemed fit and

proper in the circumstances and has not.

been particular asked for in the noted Writ.

Petition may also be very graciously. ;!
granted to the petitioners”.

It is averred in the petition that the petitioners are-

.•:()! v-,n(j in Iho bdiicniion Dupniljnhnl ol KI V< wuiKiiiy'pu.slud ■ ■I

PST,CT,DM,PEr,AT.lT, Qmi and SET - In, dilfejenlus

Schools; that respondents No.9 to 1359 were appointed on

. adhoc/contract basis on different times and laterom their '

setvice were regularised through the North West ^Frontier \

Province Employees (Regulnrizulion of Sofvicos) Ac,l, 2009;.

got the - requiredthat almost all the petitioners have

qualifications and also goi at their credit the length of-sejylce;

that as per notification No. $0(3)6-2/97 dated,;03/06/i998-^7 .

yhsi-dD. :': ■. I

•'I

P r> s ^■| c 'A' a r. .'C o u rt..

I



the qualification for appointment/promotion of the SET

Teachers BPS-16 was prescribed that 75% SETs- shall'be

selected through Departmental Selection Committee on :the.

basis of batchwise/yearwise open'merit from amongst the 

candidates having (ho prescribed qualification and remaining

25% by initial recruitment through Public Semice. ■

Commission whereas through the same notification - the

qualification for the appointment/promotion of the Subject

Specialist Teachers BPS-17 was prescribed that-50%o shall

be selected by promotion on the basis of seniority cum ■

fitness amongst the SETs possessing the qualification

prescribed for Initial recruitment having five years service.and

remaining 50 by initial recruitment through the Public Serv.ice

Commission and the above procedure was adopted, by. the

Education Department till 22/09/2002 and the appointments

on the above noted posts were made in the light of the above

notification. It was further averred that, the ..Ordinance

No.XXVII of 2002 notified on 09/08/2002 was prornulgatecj^

under the shadow of w.hich some 1681 posts of diffnrenj

cadres were advertised by die Public Sen/Ice Commission

mat T t

/



That before the promulgation of Act No.XV! of:2009;.it 'was 

piaciice of the Education Department that instead of ■ 

pfomoting the eligible and competent persons amongst the-

teachei^ community, they have been advertising the above-

noted posts of SET (BPS-16) and Subject Specialist (BPS- 

17) on the basis of open merit/a'dhoc/contract wherein it 

clearly mentioned that the said posts will behempdrary and 

will continue only for a tenure of six months 

appointment by the Public Serviced Commission

was

or -till the •
^ -,

or •

Departmental Selection Committee That after'.

KPK Act No.XVI of 2009 by the Provincial Assembly the 

fresh appointees of six months and

(he

one. year on the adhoc

and contract basis including respondents no.9 to 1.351 with a 

Clear affidavit for not adopting any legal course to make their

services regularized, have been made permanent and .

regular employees whereas the employees and teaching 

staff of the Education Department having at their credit a 

service of minimum 15 to maximum 30 years-'have .been 

ignored. That as per contract Policy Issued on 26/10/2002

the Education Department was not authorised/entitled - to



make appointments in BPS-16 and above on 'the 'contract : ' 

basis as the only appointing authority under the rules 

Public Service Commission. That after the publication made 

by tile Public Service Commission thousands of teachers 

eligible for the above said posts have already applied ,but 

they are still waiting for their calls and that through the above 

Act thousands of the adhoc teachers have been regularized 

which has been adversely effected the rights of the 

petitioners, thus having no efficacious and adequate, remedy 

available to the petitioners, the have knocked the door of this

was-

Court through the aforesaid constitutional petitions.. ,

4- The concerned official respondents have furnisljed.

parawise comments wherein they raised certain legal 'and - '

factual objections including the question of maintainability of

the writ petitions. It vras further stated that Rule 3(2) of the

N.W.F.P. Civil Sen/ant'^ (Appointment, Promotion

1 ransferJRules 1989, autiprised a department to lay down

method of appointment, gualificatlon and other conditions

! applicable to post in consultation with Establishment &

Administration Depaftment and the Finance Departmunt.

9 • .
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That to iniprove/uplist the standard of education, the 

Government replaced/amended the old procedure i:e.:100%
;

incluamg SETs through Public Service Commission.KPK for

loci'uilmoift of SETs B~16 vide Notificnllon No.SO(PE),'l-

5/SS-RCA/o' HI dalf,- ' 18/01/2011 wherein 50% SSTs (SET)'

the basis of seniorlty 'cum

i

<5 - .
:shall be selected by promotion on

] ■

fitness //' .1)3 following manner-

"(i) Forty percent from CT (Gen), -

CT(Agr), CT(lndust; Art) with at least 5

years service as such and having the

qualification mentioned In column 3.

(ii) Four percent from amongst the DM

with at least 5 years service as such and

having qualification In column 3.

(Ill) Four percent from amongst (he PET

with at least 5 years service as such and

having qualification mentioned in column 3.

(iv) One percent amongst Instructional

Material Specialists with at least 5\ years

Jt
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sen/ice and having qualification mentioned

in column 3." ■ !.

It is further stated in the comments that due, to the

degradation/fall of quality education the Government

abandoned the previous recruitment policy... of

promotiorhjppointment/recruitment and in order to improve

the standard of teaching cadre in Elementary & Secondary

Education Depadment of KPK, vide Notification dated

09/04/2004 vjherein at serial No. 1.5 In column 5 the

appointment of SS prescribed as by the initial recruitment

Frontier Provincial). Khyberand that the (North West

Pakhtunkhwa Employees(Regularization of Seivlces)Act.

2009 (ACT No.XVI of 2009 doted 24'" October, 2009 is legal,

la’Wful and in accordance with the Constitution of Pakistan ■'

v/hich was issued by the competent authority and jurisdiction,

therefore, all the writ petitions are liable to be dismissed. ■

l/l/e have heard the learned counsel for the parties dnd ' '5-

have gone through the tecofd as well as the law on. the..

subject.
ATTE^TE
^ X A M I 

HI :r

% :
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6- The grievsnce of the petitioners is two fold in respect

of Khyber Pakhtunkhwa, Employees (Regularization of

Seivices) Act, 2009 firstly, they are alleging that regular post
i

in different cadres were advedised through Public; Service

Commission in which petitioners were competing with high

i;profile carrier but due to promulgation of Act ibid, they could.

not made through it as no further proceeding's f were:
1

conducted against the advertised post and secondly!, they

arc agitating the legitimate expectancy regarding, their

promotion, which has been blocked due to the hi block '

induction /regularization in a huge number, courtesy Act, No.

X\/iof2009.

7- As for as. the first contention of advertisement and in

block regularization of employees is concerned’ in .tiiis ■.

respect it is an admitted fact that the Government, has. the

right and prerogative to withdraw som.e posts, already

advertised, at any stage from Public Service Cornmissioh

and secondly no one knows that who could be. selected in

open merit case, however, the right of corn^petlti'on Is

reseived. In the Instant case KPK, . employees

T/E-D
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(R ■ jiil3!'iZ3lion of Seivicea) Act, 2009 wos prdfiiulcj.atecJ, 

which in~fact was not the first in the line rather N.W.F.P (now
. i

Khyber Pakhtunkhwa) Civil Servants (Regularization 

Services)- Act, 1988, NWFP (now Khyber Pakhtunkhwa) 

lReg..!ation of Services) Act, 1989 & NWFP (noW: Khyber 

Pakhtunkhwa) Adhoc Civil Servants (Regularization 

Services) Act, 1987 were also promulgated and 

challenged by anyone.

of

of, .

were', never

In order to comment upon the Act, ibid, it is importanf8-

to go through the relevant provision which reads as urider:-

S.2 Definitions. (1)—

a)--

aa) “contract appointment” 

means appointment of a duly

qualified person made otherwise 

than in accordance with the 

prescribed method of recruitment, 

“employee”

adhoc or a contract employee 

appointed by povernment 

adhoc or contract basis or second 

shirt/night shift but does 

include the employees for project 

post or appointed on work charge

b) means an

^ •. on

not

y

■)

c X Ay >•' ■;,
j: i
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m
bdsis or who 

contingoncies; 

.......... whereas,

are paid out of

S. 3 reads

Rec/ularizafinn of services of
certain employees.— All
employees including
recommendee of the High Court 

appointed on contract or adhoc 
basis and holding that post on 

December, 2008 or. till f/7c
commencement of this Act shall 

be deemed to have been validly
appointed on regular basis having

the qualification 

experience fora regular post;

same and

9- The .plain reading of above sections

would show that the Provincial Government, has regulahzecl 

the “duly qualified persons", 'who

of the Act,, ibid

were appointed on contract, 

basis under the Contract Policy, and the said Contract Policy 

was never ever chailenged by any one and the same'

remained in practice till thele commencement of the said Act.''

Petitioners in their writ petitions have not quoted any siugie 

incident / precedent showing that the regularized employees

under the said Act, were not qualified for (he post-. oqbii)st

■ ^ I

« I

H
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wh.Ji they are regularized, 

documents showing that at the time

nor had placed on record any

of their appointment on

contract they had made any objection. Even othenwise, the^

superior courts have time and again felnslated empioyQQs

whosu appointments were declared irregular by the i 

Authonlcs, ■ becauseGovernment
authorities being ;

responsible for making irregular appointments on purely

iirned

round and terminate se/vices because of no lack, of

qualification but on manner of selection and the benefit of the 

part of authorities could not be given tolapses committed on

the employees. In the instant case, as well, at the time of

appointment no one objected to, rather the authorities' . . •

committed lapses, while appointing the private respondents 

and others, hence at this belated stage in view of number oh

judgments. Act, No. XVI of 2009 was promulgated, i

Interestingly this Act, is not applicable to the education 

depa/tment only, rather all the employees of the 

Government, recruited

Provincial

on contract basis till 31^^ December 

commencement of this Act have been
:/ ■ " 2008 or till the

I
£ p.

t-ourt.
6-£EP/ ?0!S



\7
V:

regularized and thoea eiuployees of to olher. departinents

I
who have been regularized are not party to this writ, petition.

iO- All the employees have been regularized- under the

Act, ibid'are duly qualified, eligible and competent for the

post against which they were appointed on contract basis

and this practice! roiuaincd in eperation for years, Majority of.

those employees getting the benefit of Act, ibid may-.have

become overage, by now for the purpose of■ recruitment ■

against the fresh post.

The law has defined such type of legislation, as11-

“beneficial and remedial". A beneficial legislation Is. a

statue which purports to confer a. benefit on individuals or. a

class of persons. The nature of such benefit is, ..to. be

OALended relief to said persons of onerous obligations under .. ■

contracts. A law enacted for the purpose of correcting a.

defect in a prior law, or in order to.provide a remedy 'where.

non previously existed. According to the definition:of -Corpus . '

Juris Secundum, a remedial statute is designed to- correct ah

existence law, redress an existence grievance, or introduded

regularization conductive to the. public goods. The challenged

\ >

1
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Act, 2009, seems to be a curative statue as for years the

then Provincial Governments, appointed employees on

contract basis but admittedly all those contract appointments

I made after proper advedisement andwere on the ■

recommendations of Departmental Selection Committees.-'

12- In order to appreciate the arguments, regarding'

beneficial legislation it is important to understand the scope

and meaning of beneficial, remedial and curative'legislatlon.

Previously these vrords have been explained by N.S Bindra

-.7 interpretation of^ statute, tenth edition in the following

manners:-

“A statue which purports to confer a 

benefit on individuals or a class of 

persons, by reliving them of

onerous obligations under contracts . 

entered into by them or which tend, 

to protect persons against

oppressive act from individuals with . 

whom they stand in certain

relations, is called a beneficial

legislations....In interpreting such a ' 

statue, the principle established is 

that there is ho room for taking a 

narrow view but that the court is - i 

entitled to be generous towards the 

persons on wponi the benefit has .

«•,

■
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been conferred. It is the duty of the 

coun to interpret a 

especially a beneficial

provision,

pro vision, 

Liberally so as to give it a wider 

meaning rather than a restrictive

meaning which would negate the 

very object of the rule. It is a well 

settled canon of construction that in . 

constructing the 'provision 

beneficent enactments, 

should adopt that construction

of.

the court

which advances, fulfils, and furthers 

the object of the Act, rather than the. 

one which would defeat the same . . 

and render the protection

illusory.....Beneficial provisions call.

for liberal and broad interpretation

so that the real purpose, underlying 

such enactments, is achieved and. 

full effect is given to the principles 

underlying such legislation.”

Remedial or curative statues on the other hand have

bean explained as:^

”A remedial statiite is one which' 

remedies defect in the pre existing law, 

statutory or otherwise. Their purpose is 

® ■ to keep pace with the views of society. 

They serve to keep our system of 

jurisprudence to date andup

'■i'.O-jr



*2^
•V-

harmony with new Ideas 

of what constitute Just and 

human

or conceptions

proper 

legitimate
purpose is to advance human rights and 

relationships. Unless they do this, they 

are not entitled to be known as remedial 

legislation nor to he liberally 

Manifestly a construction that promotes

conduct Their

construed.

improvements in the administration of 

Justice and the eradication of defect in

the system of Jurisprudence should be 

favoured one that perpetuatesover
a ’

wrong”.

justice Antonin Scalia of the Supreme
Court in his book on Interpretation of Statute 

states that:

“Remedial 

those which
statutes are

are made to supply 

such defects, and abridge such.

superfluities, in the common law

as arise from either the general 

imperfection of all human law-, 

from change

circumstanccs, from the mistakes 

and unadvised determinations of 

unlearned

Judges, or from any other 

whatsoever.” -

of time and '

(or even learned)

cause

■■

13- The legal proposition thatI emerges is that . generally 

beneficial legislation is to be given liberal Interpretation, - the
»•

beneficial legislation must carry curative or remedial content ■ '

. 1
t
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Such legislation must therefore, either clarify an ambiguity, or

the existence and must therefore^ the, .an omission in

explanatoiy or clarificalory .in nature. Since the .'pe:titidners .

docs not have the vested rights to bo appointed. to any

paiiicular post, oven advertised one and plivate lospondents

having the requisite.who have being regularized are

qualification for the post against which the were'.appointed, 

vide challenged Act, 2009, which is not effecting,the vested

hence, the same is deemed to be aright of anyone

I legislation .of -theand curativebeiiuiiciai. remec ^

Parliament.

This court in its earlier judgment dated November14-

2009 in WP No. 2905 of 2009. wherein the same ,Khyber

Pakhtunkhwa (Regularization of Servers ) Act, .2009.. vires 

challenged has held that this court has - g.ot no- 

jurisdiction to entertain the writ petition in view of Article 212 

of the Constitution of Islamic Republic of Pakistan. 1973. .as -4 

Rule or Notification effecting the terms and .conditions

were

an Act.

of service, would not be an exception to that, If seen, in the 

light of the spirit of the ratio rendered in. .
«r-

A: the case: of .



Versus GovernrnGnt of Pakistan.

reEortMln 1991 SCMR 104r Even othemise. under Rule 3 -

(2j oi ihe Khyber Pakhtunkhwo (Civil Servants)

(appointment), promotion and transfer) Rules 1989, authorize .

a department to lay down method of apppintrnent, 

qualification and other conditions applicable .to the . post, in .

consultation with Establishment Administrative Department 

and the Finance Department. In the instant case the duly 
s '

elected Provincial Assembly has passed the Bill/Act, which
1

prvsented through proper channel i.e LaW andwas

Establishment Department, which cannot be quashed' or

declared illegal at this stage.

15- Now coming to the second aspect of the dase. Athat

petitioners legitimate expectancy in the shape of prvniotion

has L fared due to the promulgation of Act, ibid,Fin 'fhis

respect, it is a long standing principle that promotiori/is not o

vested right but it is also an established principle that, whom ■

ever any lav^, rules or instructions regarding promotion are ■

® •,
violated then it become vested right. No doubt petitioners in

the first instance cannot claim promotion as a vested righf-

TT ■.c'.STSg.



a:?
5

5
bi.it Ihoso who foil wiihii] [ho pioniolion zoiio. do. hiivo (ho

)
lj£jbtto_M considere^forpromotion.

r
16- Since the Act, XVI of 2009 has beendeclared. a\ -- 

beneficial -and remedial Act. for theI
purpose- .of .ajf those , • 

employees who were appointed on contract and may have 

become overage and the promulgation of the Act.

c

)
was

c necessary to given them the protection therefore, the Other

side of the picture could not be brushed a side simply, ft is 

the vested right of in sen/ice employees to be considered for/ 

promotion at their own .turn. Where a valid and proper rules ' 

for promotion have been framed which are not given effect,.

1

(

such omission on the part of Government agency.amounts

to failure to perform a duty by law and in such cases,.. High

Court always has the jurisdiction to interfere. In( service.:

employees / civil servants could not claim promotion... to .3-

I higher position as a matter of legal right, at the same time, -.it.

had to be kept in mind that all public powers . were in .the

nature of a sacred trust and its functionaiy are required to ■

exercise same in a fair, reasonable and transparent manner.

strictly in accordance with /aiv. Any transgression from such

»■.

■<
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principles was liable to be restrained by the superior courts:im ■

their jurisdiction under Article 199 of the Constitution.- One

could not overlook that in the absence of strlct^ legal ' 

always legitimate expectancy on the pad of a'

even

right there was

senior, competent and honest carrier civil servant to be ■ V

promoted to a higher position or to be considered for

promotion and which could only be denied for good/proper

and valid reasons.

Indeed the. petitioners can not claim their initial 

highei post but they have every fight to 

be considered for promotion in accordance- with, the 

promotion rules, in field. It .is the object of the establishment 

of the courts and the continue existence of courts of law is to 

dispense and foster justice and to right the 

Purpose can never he completely achieved

appointments on a

wrong ones.

unless Itiu .in'-'

Jii.slico done w.is Iindoiiu and unicwa the courts stepped in ' 

and refused to perpetuate what

.r
I

was patently unjust, unfair . ■ 

and unlawful. Moreover, it is the duly of public authorities as

appointment is a trust in the hands ol public authorities and it ■ 

is their legal and moral duty to discharge their functionsA
as

•.
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pni reqiiirL'nicnl ofns[nislcc with coinpluto' (mnspnroncy

Ihat no ijorson who is olicjiblo and cnlitlo to lwM:suohlow. so

of soloclion niicl is'.not-post is cxclitclod from Iho pniposo

cicpnved ol iiis any .tjht.

the above^se(tledprinciples-we' are of thet©:©as/der;ng

'tiann-opinion thal Act. XVI of 2009 is although beneficial and

remedial legislation but its enactment has effected the in

in' the promotion yzane,.who wereservice- employees

convinced that to the extent of-in servicetherefore, we are

who fall within the promotion ■zoneemployees / petitioners.

order to rectify the inadvertent mistake .

; it is recommended.-that. the

field he implemented and._-those 

which certain quota for-

have suffered, and in

of the re'spondents/Depa.rtm.ent

rules inpromotion

toemployees in a particular^cadre

reserved for in service employees the same be
promotion IS

filled in on promotion basis. In order to remove tdp^^arM^

example is quoted, If /n^anyand confusion in this respect an

- to -be wade . onper existence rules, appointment is
cadre as

\ recruitment ■ and.; -50:. %50/50 % basis i.e 50 % iniUa-i

have been'all the employeespro,-iio(-''on quota then



\

*.
■i In view of the above, this writ petition is disposed of'in

the following terms:-

0) “The Act, XVI of 2009, commonly 

known as (Regularization Of Services) 

Act, 2009 is held as beneficial and 

remedial legislation, to which, no- 

interference is advisable hence, upheld.

I

OWW^imsm^FMsM^TnrdtB^ '■ , 

prwjlgm^

f^Jisyf^onSfLie^am-serviceTcmproi^^^^^

'washed out, tUI . then ■

00

\ }

i ■\

thi:.cd*:wo.ufcd6.o. complete ban. on fredh
■/?/.:,

\ / '
.} '-f

htfecTi nvhWi^isr^^ I

ris'

• I •'i>

C'
Order accordingly,

t
i‘

Announced.
26'" Januaiy 2015
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BUNER.OFFICE OF THE DISTRICT EDUCATION OFFICER ( MALE ) DISTRICIv. , I
I,

if

NOTinCATION:’■

the recommendation of the Departmental Promotion Committee and in,\ 
Elementary & Secondary Education Notification No.

' Gonsequent upon
ipursuance of the Government of Khyber Pakhtunkhwa 

SO(PE)/4-5/SSRC/M=eting/2013n-eaching Cadre ' dated 24“ July 2014, the following SCTs/CTs, SDMs/DMs, 
SATs/ATs STTs/TTs Senior Qaris/Qaris, PSHTs/SPSTs/PSTs are hereby promoted to the post of SST(B,o-Chem), 

SST (Phy-Maths), SST (General) noted against each in BPS-t6 (Rs10000-800-34000) pins usual allowances as
regular basis under the existing policy of the provincial Govt:, on the terms and

“ School Based “ as given below.

i

admissible under the rules on the 
conditions given below with immediate effect and postedi! on

■

- • x:'".s.s'f?Bib-cHEivn
PROM^^ED FROM SCT/CT TO THE POST OF SST (BTO-CHEM) BFS^16

f ̂
1

■; . RemarksSchool Where PostedPresent Place of 
Posting 

:: Name of OfficialS.No
A.V.PGHSS GagraGHSS GagraWakeel Zada1/1-Ar
A.V.PGHSS Ghurgushto J-GHS GhurgushtoBakht Akbar2/2-A
A.V.PGHS GanshalGHS GanshalShamsur Rahman3/3-A 0

•V.A.V.PGHS ShalbandiGHS ShalbandiShah Bhroz Khan4/4-A
A.V.PGHS KalaKhelaGHS TorwarsakAbdul Ghafoor5/5-A
A.V.PGHS Dewana BabaGHS Dewana BabaBakht Rasool Khan6/6-A
A.V.PGHS JowarGHS JowarRahim Zada7/7-A

2. pronx^nr^n FBOM PSHT/SFSTjPSTTOTHEPQSXimdBI^^
School Where Posted Remarks

Name of Official | Present Place of 
Posting

S.No
A.V.PGCMHS DaggarGPS KalpaniRahmanullah-8/1-A v«

A.V.P-GHS KatkalaGPS GiraraiFazali Wadood9/2-A
A.V.PGHS NanserGPS Dampokha V.jKhan Said10/3-A
A.V.PGHS Elai! GPS Rahim AbadSaifur Rahman11/4-A

B. SST fPHY-MATHSl
3. FROM SCT/CT TOT>tF POST OF SST fPHY-MATHS) BPS,16

Remarks-Sctiuol Wliuii; Posted“I’resGnt Place' oT 
Posting

NameofOlficialS.-INo.
A.V.PGCMHS DaggarGCMHS DaggarLiaqal Hussain12/1-B
A.V.PGHS Janak BandaGHSSTotalaiAhmad Ali13/2-B}

A.V.PGHSS JangaiGHSS NawagaiMuhammad Salim14/3-B



XL
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42/12-C Bakliti Mand GHS Ganshal GHS Maradu A.V.P'

43/13-C Wakil Zada GHS Nawakaly GHS Nawakaly A.V.P

44/14-C Attaullah GHS Shalbandi GHS Shalbandi A.V.P

45/15-C Abu Zar GHS Cheena GHS Cheena A.V.P

Fazii Haseeb46/16-C GHSS Totalai GHSS Ghurgushto A.V.P

Faida Mand47/n-C GCMHS Daggar GHSS Batara A.V.P

48/18-C Muhammad Zahid GHS Nawagai GMS Maina Kadal A.V.P

"Abdur RashidN,^ ^GCMHS Dagg^~^ \GCr^^Dagg^4Wt9-C a:v:p‘^

GHS Gokand50/20-C Gohar A!i GHS Bagra A.V.P

5I/21-C Mushtaq Hussain GHS Khararai GHS Khararai A.V.P

GHS Elai52/22-C Sartaj GHS Anghapur A.V.P
5/'

53/23-C Muhammad Sadiq GHSS Nawagai GMS Langaw A.V.P

54/24-C Muqarab Khan GHS Jowar GHS Katkala A.V.P

^^ZaminKhan^1/ GHS Diwana Baba GHS Budal A.V.P55/25-C

GHS Kalakhela A.V.P56/26-C Asim Khan GHS Nanser
V-xGCMHS Daggar A.V.PGCMHS Daggar57/27-C Sardar Shah •0

XGHS Mirzakay A.V.PSherin Zada GHSS Nawagai58/28-C V Q
GHS Maradu A.V.PGHS GanshalSalat Khan59/29-C

GHS Sawari A.V.P60/30-C GHS SawariAminullah

GMS Miila Yoiisaf A.V.P6I/31-C Gul Said GHS Karapa v\
A.V.PGHS BaghGHSS Chinglai62/32-C Fazal Subhan

6. PROMOTED FROM PSHT/SPST/PST TO THE POST OF SST (GENERALI BPS-16

School Where Posted RemarksName of Official Present Place ofS.No
Posting

A.V.PGHS AsharayGPS.Ambela Data63/1-C Barakat Shah

GPS Shnai N/Kalay A.V.PGHS KarapaMuhammad Yoiisaf64/2-C

GMS Dandikot A.V.PGPS Ambela65/3-C Nasrullah Khan

GHS Khanano Dheral A.V.PGPS Hajiabad Agaraf66/4-C Bakht Sultan

GMS Chalandray A.V.PGPS Kiramal67/5-C Duri Maknoon

GHS Ghazi Khanay A.V.PGPS Jowar No.168/6-C Ihsanullah

A.V.PGHS Janak BandaGPS Ladwaan69/7-C Bakht Zaman Khan

GMS Jangdara Torwarsak A.V.PGPS Dagger No. 170/8-C Rahmat Gul

GHS PandirGPS Pandir A.V.PJamilur Rahman71/9-C
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1

Terms and Conditinns;-- y.
'W

1. They would be on probation for a period of one year extendable for another
2. They will be governed by such rules and regulations as may be issued from time'to time by the Govt.

3. Their services can be terminated at 
probationary.pei:iod.-In

4. Charge report should be submitted to all concerned.

5. Their inter-Se-seniority on lower post will remaia Intact.-

one year.

any time, in case their performance is found unsatisfactory during 
m time to time.of misconduct, they shall be proceeded under the rules framed frocase

■6^ ^f'lo^FA/-©?VTvill be“a1iowed to the appointee for joining their duty. 
1\ They will give undertaking to be recorded in their service books to thfrlTect that if an~ 

made to them, in light of this order, will be'recovered and if he is wrongly promoted he will be 
8. Their posting will be made on school based, they will have to

an
y uvci payment is 

reversed".
at the place of posting and their service isserve

not transferable to any other station.

9. Before handing over charge, once again their documents 

relevant qualification as per rules, they may not be handed
may be checked if they have'not the required 

over charge of the post.,
vT
\

GpNSEQUENTIAL TRANSFER / AD.rTfSTMENTS
hereby consequentially transferred / adjusted at the schools noted against ^ 

their names in their own pay and scale with immediate effect in the interest of the public.

\
The following SST BPS-16.are

S.No Name of Official Present Place of Posting School Where Posted Remarlts
I Habibuliah SSTfPHY-

MATHS)____________
Siyar Khan SST (GENERaIo

GHS Dewana 'Baba GHS Matwanai A,V.P( Newly
Upgraded)______
A.V.P( Newly 
Upgraded)______
Vice S.No.14/3-13

2 GHS Chcena GHS Matwanai

3 Jan Bahadar Khan SST(PHY-
MATHS)______________
Muhammad Abrar SST 
(GENERAL)

5 Hidayatur rahman SST
_ (GENERAL)

GHSS Jangai GHS Dherai
4 GHS Bagra GMS Kalil Vice S.N0.83/2-C

GMS Gumbat GHS Gulbandi Vice S.N0.77/15-C

(HANIF-UR- RAHMAN) 
DISTRICT EDUCATION dFFICER(M> • 

BUNER, . "••V-

IEndst; No.3Q29-36 Dated..3Q/10/2014
Copy forwarded for information and necessary action toVf

1. Director Elementary &Secondary Education Khyber Pakhtunkhwa Peshawar with r/t 
bndstt: No.3436-40/File No.2/Promotion SST B-16 dated Peshawar the 28/10/2014

2. Deputy Commissioner Buner.
3. District Accounts Officer Buner
4. District Monitoring Officer Buner
5. Principals/Head Masters concerned.
6. Sub Divisional Education Officer (M) Buner
7. Officials concerned. — ,
8. Master file.

V/

^ "1- -3^//d f/O 
DISTRICT EDUCATION OFFICERCM)' ^ 

BUNER.
IIt

I
I
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District Bun|^
SST, GHSS, GagraDehmatullah

CHS Slral Bandi1.
roz Kitan SST (SC)

(SC) GHSDiwanaBaba
CHS Diwana Baba

Shahba2. !
Inanaullali SST 

Baldit RasoonG:^an (SC)
b SST (G) GHS Bajkata

3.
‘44.

Abdur Kaqi 

Sher Akbar
5. : i

SST (G) GMS Banda 

SST (G) GM3 Knz Shamnal.

ena

i’

6.
■ -li;

Shairbar
8 Aub Zar SST (G) GHS Cbe
9 -Hab»-«-R*=-»ar,SST(G)GHSBac,

,0 sha«te.SBT(SC)GHSSAm»waa
U s»btomGaSST(G)GMSBam.

G»1 said SST (G) GHS Katapa
SiadJWiaSST(G)GCMHSDaggai

14. Sardar

15. Israr -

:■7.

ra

Banda. .i-'

12.

13.
Shah (G) GCMHS Daggar

nar

IBandai.
UUabSST(SC) GHSCha 

Zada (SST) GHS Sha
16. MahirShir Yazdan SST (G) District Bune ^

iALamST(SC) GHS Shal Bandain.
-18. Bakan. 

19. Miskee
District Buner.

n SSG (G) GMS Skargany
Petitioners • • ,

Vers'^is
tkrougk. A •Pakktunkkwa

Peskawar.Government of Kbyber^
?ecietaiy,E&SEDepa«niebi

Dbeotoi E&SE, KPK, Pesha«ai, 

.,0.,mc.Edu«tio„ Office. (M)

D ■ ■1.

Buner at Daggar-

........ Kespondents■

\
,v''
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/- 199petition under article
CONSTITUTION

republic

/' WRIT.

OF THE 

ISLAMIC 

1973.

,t{

OF THE 

OF PAIUSTAN,

Sheweth;
les of SST in BPS-16 v^;ere available 

long and no' steps 

those posts.

advertisement

That numerous vacancies1) sincein the respondent department
taken for appointments against Swere was' •2009 anthe year 

the print media
in UHowever 

published in
appointment against those vacancies

therein that in-service employees
restrained

. forinviting applications

but a rider.was 

would not be 

from making

■

I
given 

eligible 

applications.

wereand they

of in- • . •to the category 

not permitted to 'apply
do belongThat the petitioners 

service employees, 

against the stated SST vacancies.

2)
who were

adhoc/ contract basis

were' '.later on 

of ICPK Employees 

2009 (Act No.XVI of ■

That those who were appointed

abovesaid vacancies 

strength

of Services) Act

on
3)

theagainst 

regularized 

(Regularization

2009)

on the

adhoc/ . contractof the
the preceding para, prompted

the regularization 

referred to in

contendents, may 

who desired to take part in

4) That

employees 

the left out
be the ..in-service 

in the competition
employees

those who did fall in the promotion zone,
Aa^ESTEDor

e X A‘M 1 Tsi Ejw.
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t^ y decided vide' a/ ultimately
ted 26.01.2015 (Annex “A”)

which were 

lidated judgment da
petitions 

conso
ibid, thisdown the judgment

consider the promotion:while handingThat5) pleased toHon’ble Court was as'‘also- a ■ 

in the concluding
of the judgment18under paragraph

made in that respect
quota iD.direction was

the following effect;-para to
to workoutdirected 

n quota as per above
and

“Omcial respondents
backlog of the promotio

example,
in-service

are

■:-ithe 30 days- 

employ^^^j
would he

liwithin
xnentioned 

consider 

backlog is 

compl^^^

■I
the B
washed out, thl then there

fresh recruitmentson

sidered for promotion,. ..-
ust Court in the 

appointed on 

01.03:2012.10, "

■ effect, .as-.

Court,-

were con 

findings given by this aug
the petitioners 

pursuant to 

abovere

6) That
the

and they vj-ere 

from
ferred judgment

dates rangingon variouspromotion
with immediate“B”), hut 

laid down b-y
31.07.2015 (Annex

7 the august Supreme
hall rank. Senioragainst the law

batch/ year sthat the promotees of one
i^Uecruits of the same batch/year.

to the initia
in BPS-16 ha:s not

of the ■ .
of the SSTs in - ,
the legal obligation

seniority listThat till date 

bqen
respondents to

2)
issued, as against

issue seniority list every year

were having the required 

and the vacancies were, also

benefit of

though the petitioners
8) That

qualifications ntuch earlier
of the

gainst the principle of law
deprivedbut they wereavailable,

1 3 as apromotion at that juncture ATTE'STEh
>■ .

c jy
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laI

• AliI of Azarn
“Mulaaxnmad

in. the caseCourt lu/ by the apex
SCMK 386

laid, down
orted 19S5

and followed iin/ deprivedr were ■ 

only in terms
. As such they 

t of the high post not

rep 

Yousaf (199®
/■

SCMK 138^) of . ,

the enioyrnen 

but also in terms
fits for years.from of financial bene

status other •

petitioners 

inter alia, on ■ .

noi^eved and having

remedy,
mortally aggn

efficacious
That feeling

adequate 

approa

the followirig gr

the9)
and redressCourt for ach this august

ounds'.-

ith all the requite

of SST (BPS-16) 

ailable but for

equippeti w 

the posts

vacancies were

were 

in the p

wereThai the p9tito»«=
„hahIi=ati»‘“P””''’““

A. . to
av

and also the withheld and the;

romotion-,qu-ol^’ 
to the

long ago
no valid reason

the promotions

tained vacant m 

which was
following

were re

a backlog
attributableposts 

creating
not

examination by the
thence, as per

Court, the p
entitled to

vacancies ha'

petitioners 

august Supreme
back benefits

areetitioners ,

date thethefrom
the
occurred; romo^ee (petitioners

from
of such p“promotions

in the instant
that the vacancy

departmental

regularcase) would be
reserved under the

date 

Rules

occurred”

promotion
for

thed entitlement to
a rigkt an 

the post
have

attached to
That the petitioners 

back benefits

ay the
= D

froim
EST
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: si • tiand availability of the/ of the petitioners/ qualifications 

vacancies coincided.

of one and the 

senior to. the- 

have sat, on -the 

seniority list whatsoever

being the promotees 

required to be placed
That the petitioners 

batch, are
C.

same
but the respondentsfresh appointees 

seniority list and uptill now no

has been issued/ circulated.

seniority list has beenof the fact that noThat in view 

issued, the petitioners
.D. neither can file a departmental

to the Services Jribuhalhave recourseappeal nor
for agitating their grievances

issue appropria-^e

in accordance with law

can
therefore, this , august

thetodirections
Court can
respondents to act in

the principle

pronouncements

SCMh325, etc.

•in. view of

of law laid down by the apex Court in the

1981 SC 1612,: 2003'reported in PLD

treated iri 

s of Arti
not been 

gainst the provisions
haveThat the petitioners 

accordance with law 

4 of the Constitution.

E.
as a

additional.their right to urgereserveThat petitioners 

grounds with le3,ve of the Court 

respondents becomes known to them.

■ F. /after the stance ^

ER/. V igh C
!■ '.1

h DEC ’-C
Prayer- ^

• r
, its is, therefore, prayed that on 

this Hon’ble Court ..may 

direction to the respondents 

from the date

In view of the foregoing 

of this petition 

issue an appropriate

for treating the promotion of the petitioners

be
acceptance 

pleased to
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vacancies had become ■ 
d SSTs PSS^

being

■i and the

circulate the
qualified, on,/

seniority listwerethey
available 1 a

16), gi'fi’^s
romotees agains

nd also to ■’petitionersthetosenior positions
t the iresh recruits.

found fit.P ateetitionexs■hicb the p
also be granted..

medy to wother reAny 

inlaw, justice;oe and equity may ■" IS

ImPetitioners
'.4■ - fm

■ rn-m
Through

Muhammad
Advocate .Sup^ hie Court . . .

tv;:

O)&

SvlcatlHih court ■ ■■i.;

If

•hassubject matter 
t Court.on the 

in this augus
CWSSIQ^ petition
It IS
ea

t,xstoplSS2S§^
Constitution o 
Case law according

, 19T3.
need.

f Pakistan
1)
2)

P

le/oic 2016
I'v

!.
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aulhorily shall cause a seniority list ofthc members of 

the time being of such service, cadre, or post to be prepared and 

the said seniority list so prepared under subsecUon-1, shall be

revised and notified in the official gazette at least once in a

calendar year, preferably in the month of January. In view of the

clear provision of law, the first prayer of the petitioners is

of Icni'ncd AAG .and the conipetentallowed with ihc consent

authority is directed to issue the seniority list.of SST’s BS-16, in

seniority 'etc, but in the.accordance with the relating to

month of January, 2017, positively. .. .

/As'T^gnfdifigfthFysccondf i3pMon'';^-;theypet^^4s

iHireciiom Atd- .h;he.Wherein ythey jiaywdfekedr.ffbr.ba

treatfngjKlqMaiMMrespondents fofc-.

puahlildfdndWacanpiekiiad become:, available- 

besides-: cpnsidenngythem- senior bemg-:j:rQmbfces:,.;ag^^^^^

datebthey "werew

of^ the^ -view'.'tbat thedirect:jbcruits:is:cAMni:?d;:;we:are
c •

and-•conditJonb okiserviGe-'and-ms .such.-.under,peithins to terms

afti0le-2I2:df:S£oQhlaaion;thisrburtis:Bai:red'tpenteftaiitthat'

ATTESTi-Dportion of ibd wnfgetjtfbn.

of the above, this writ petition is disposed .ofIn view5.
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with the direction the respondents, as indicated in para-3:,

whereas the seniority and promotion being ternis and conditions

of service is neither eiitertain-able nor maintainable in-writ

jurisdiction,
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TN THE SUPREME COURT OF PAKISTAN.
(APPEAL JURISDICTION)

.. PRESENT:
MR. JUSTICE EJAZ AFZAL KHAN 
MR. JUSTICE SHAZMAT SAEED 
MR. JUSTICE EJAZ UL AHSAN.

CIVIL PETITIONS NO. 127-P TO 129-P OF 2016

(Against the judgment dated 26.01.2015 Peshawar High Court, Peshawar 

passed in.with Petition No.2905 of2009, 3025 of 2009, and others.

The Chief Secretary, Govt: ofKPK, Peshawar and Others....Petitioner(s)
(in all cases).

VERSUS.

AttaUllah and Others 
Nasruminullah and Others. 
Mukhtar Ahmad and Others. Respondents.

Mr.Mujahid Aii Khan, Addl.A.G.KPK

Mr.Ghulam Nabi Khan, ASC 
Mr.Abdul Qayyum Sarwar, ^OR.

For the petitioner(s): 

For the respondent(s):

20.09.2017.Date of Hearing

ORDER.

Ejaz Afzal Khan J. The learned Additional General 
appearing on behalf of the Govt. of KPK stated at the bar that as per 
instructiohs ;of the Government he does not press these petitions. Dismissed 

as such.

\ :Sd/-Ejaz AfzarKhan,J 
: Sd/- Sh.Azmat Saeed,J. 

Sd/-Ijaz ul Ahs^n, J.

ISLAMABAD.
20.09.2017 :
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5.F0RE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE TRIBUNAL

PESHAWAR.

Service Appeal No: 82/2018

Abdur Rashid SST(G) GCMHS Dagar District Bunir. Appellant.
1“

VERSUS

Secretary E&SE Department, Khyber Pakhtunkhwa & others. Respondents ■V

JOINT PARAWISE COMMENTS ON & FOR BEHALF OF RESPONDENTS No: 1-3.c-

Respectfully Sheweth

The Respondents submit as under:-

PRELIMINARY OBJECTIONS.
\

1 That the Appellant has got no cause of action/locus standi.
U.;

2 . That the instant Service Appeal is badly time barred.

3 That the Appellant has concealed materia! facts from this Honorable Tribunal.

4 That the instant Service Appeal is based on mala fide intentions.

5 That the Appellant has not come to this Honorable Tribunal with clean hands.

6 That the Appellant is not entitled for the relief he has sought from this Honorable 
Tribunal.

7 That the instant Service Appe!?? is against the prevailing law & rules.

8 That the instant appeal is base^^rl on maio-fide intentions just to put extra ordinary 
pressure on the Respondents for gaining illegal service benefits against the post of 
SST(Sc;)

9 That the Appeal is not maintainable in its present form.

10 That the Appeal is bad for mis-joinder Si non joinder of the necessaryparties.

11 That this Honorable Tribunal has got no jurisdiction to entertain the instant case.

12 That the instant service appeal is barred by law.

13 That the appellant has been treated as per law, rules & po[icy.

14 That the appellant is not competent to file the instant appeal against the Respondents.

15 That the notification dated 28/10/2014 is legally competent & is liable to be maintained
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BtfiQRE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE TRIBUNAL
PESHAWAR.y ■

Service Appeal No: -' :/2018

r District Appellant.

VERSUS

Secretary T&SE Department, Khyber Pakhtunkhwa & others. Respondents

AFFIDAVIT

1, ........ - • - ... Asstt: Director (Litigation-ll) E&SE Department do hereby
yoiSinniy affirm and declare that the contents of the instant Parawise Comments are true & 
^0: roct to the best of my knowledge & belief.

Deponent

Asstt; Director (Lit: li)
E&SE D jpartment, Khyber 
PakhtJnkhwa, Peshawar.
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ON FACTS.

1 That Para-1 is correct to the extent that the Respondent Department has sought 
• application from the eligible candidates for the appointment on adhoc basis against the 

SST(G) Post in the year 2009 with the conditions that the in service teachers of all cadres 
are not eligible to apply for the said adhoc & contractual posts.

That Para-2, is correct that the appellant is a regular & bona-fide Civil servant in the 
Respondent Department & was not allowed like others in service teachers on the grounds 
that the advertised posts for SST((^)Hr^PS-16 are on contractual & adhoc based upon 
which the regular & in service teacher’s adjustments would be fatal for their respective 
service career. Hence, they were barred not to apply for the said adhoc posts in the 
Respondent Department.

2

3 That Para-3 is correct that through an act of Services Regularization Act 2009.passed by 
the Khyber Pakhtunkhwa Provincial Assembly the services of those teachers who were 
appointed on adhoc basis regularized by Respondent Department. (Copy of the said Act 
2009 is already attached with the judicial file for ready references).

That Para-4 is incorrect & denied on the grounds that the Respondent Department has 
promotion policy for in-service teachers under which these teachers are also promoted 
in upper Scale & post on the basis of their respective seniority cum fitness basis in view 
of the reserved quota for each cadre, whereas rest of the para regarding filing of a Writ 
Petition 2905/2009 before the Peshawar High Court decided on 26/01/2015 with the 
directions to consider to the Petitioner for promotion against the SST(G) B-16 Post & 
consequent upon the said judgment dated 26/01/2015, the Respondent Department 
has promoted the Petitioner against the SST{Sc:) post in BPS-16 in view of his seniority 
cum fitness basis in the Respondent Department.

4

That Para-5 pertains to the Court record & judgment dated 26/01/2015 which has 
already been implemented by the Respondent Department, hence no further 
comments.

5

That Para-6 is correct to the extent that the appellant has been promoted against the 
SST(G) B-16 post on the basis of his seniority cum fitness basis on dated 30/10/2014 
with immediate effect instead of the year 2009.

6

That Para-7 is incorrect & denied. The stand of the appellant is baseless & without any 
cogent proof & legal justifications even against the factual position that the 
Respondent Department is regularly issuing the final seniority list of all cadres including 
the SST (G) B-16 post under the provision of Sectioon-8 of Civil Servants Act 1973.

7

That Paa-8 is incorrect & denied on the grounds that the appellant has been promoted 
against the SST(G} BPS-16 post in accordance with rules & on the basis of his seniority 
cum fitness alongwith his other batch mates in the Respondent Department. Hence, the 
plea of the appellant is baseless & liable to be rejected on the grounds that the cited 
judgments reported as SCMR P-386 & SCMR 1996 P-1287 of the August Supreme Court 
of Pakistan are not applicable upon the case of the appellant.

8

That Para-9 needs no comments being pertains to the Court record.9

That Para-10 is also needs no comments being pertains to the Court record.10
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' 11 That Para-11 is correct that the Respondent department has filed a CPLA against the ' 
judgment dated 01/12/2016 passed by the Peshawar High Court before the August 
Supreme Court of Pakistan but on later the said civil Petition was withdrawn on the 
grounds that as per judgment date 26/01/2015 of the Peshawar High Court, a back-legs 
.has been worked out for the promotion of in service teachers on the basis of their 
respective seniority cum fitness basis within the prescribed period of time, promotions 
to the in service teachers are allowed on the basis of seniority cum fitness basis sin view 
of the prescribed quota for each cadre in the respondent department.

*

12 That Para-12 is incorrect & denied. No departmental appeal has been filed by the 
appellant to the.Respondents. Hence, the appeal in hand is liable to be dismissed on the 
following grounds inter alia

ONGRONDS«

A Incorrect & not admitted. The impugned Notification dated 28/10/2014is in accordance 
with law, rules & policy, as well as with immediate effect in terms of the appointment 
Promotion & Transfer rules 1989. Hence, liable to be maintained in favour of the 
Respondents.

B Incorrect & not admitted. The statement of the appellant is baseless & liable to be 
dismissed on the grounds that the appellant has been treated as per law, rules & policy 
vide Notification dated 28/10/2014, which is not only within legal sphere but is also 
liable to be maintained in favour of the Respondents. '-S.

C Incorrect & denied. The appellant is not entitled for the grant of back benefits against 
the SST(G) post since 2009 under the relevant provisions of law, recruitment & 
promotion policy. '

D Incorrect & denied. The appellant has been treated as per law, rules & criteria in the 
instant case having no violation of Articles 25 & 27 of the constitution of Islamic 
Republic of Pakistan 1973 by the Respondents.

E Incorrect & misleading; The stand of the appellant is illegal & without any cogent proof 
& justification.

F Legal. However, the Respondent Department seeks leaye of this Honorable 
Tribunal to submit additional grounds, record & case law at the time of 
arguments on the date fixed.

In view of the above made submissions, it is most humbly Prayed that this 

Honorable Tribunal may very graciously be pleased to dismiss the instant 
service appeal with cost in favor of the Respondent Department in the interest 
of justice.

/ /2018Dated
/Director 

E&SE Department Khyber 
Pakhtunkhwa, Peshawar. 
(Respondents No: 2&3)

E&&^epartm^ent Khyber 

Pakhtunkhwa, Peshawar. 
(Respondent No: 1)

•r* •
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<1:/S" ^-^201Contempt of Court Petition No. 

INRE:
Writ Petition No.

15^\

2905 /of2000
ri-< ■

I. Atta Uilah PST 
GPS Kdnjabo: ■ lehsil and 
District Batgra

2. Gul Zarin CT, GHS Chapper G 
Tehsil and District Batgram.

3. Shams-Ul-HadiCT, GHS Chapper G
, Tehsil and District Batgram.

4. Muhammad Bashir CT GCMS Bat 
Tehsil and District Batgram.

5. Muhammad Amir KlianCT GCMS
Batgram Tehsil & District Batgram.

6. Fazal Mabood CT GMS Batgram 
Tehsil & District Batgram.

Banaras Khan CT, CMS Batgram 
Tehsil and District Batgram.

Niaz Muiiairiiria-j CT, GMS Dashwal 
Tehsil and District Batgi-am.

Haq Nawaz CT, GCMS Batgram 
Tehsil and District Batgram.

10. Hafeez-Ur-Rehman CT 
GCMS District Batgram.

Abdul Qadoos CT, GCMS Bat^am 
District Batgram. <

12. Faqir Muhammad CT, GMS Sana 
Tehsil and District Batgram.

)i •

Cl.

i ram

ram

.1

gram

7. •

ii 8.

9.

11.
!■ ATTs^rep. 

^ exVminer
Ccyr*

NO'i
FILED T0DA

\
DeputyWle^smr 

06 APR 2015
i

J
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it Date of Order
^ProceedinfTe■■;i^ Jt:?r- / ■A®r:'. 2

tS^.S^'
10.]h20l5 22ej^eU57:Pof20i5Njn

Barrister Mian TajamuJ Shah 
lor the petitioners.

MRM. 29Q5/7nf^Iji' Elstit Present;
advocater'

i
I-

*******t*

^^AQAR ATTMAn Gp^jj j
Learned AAG

produced district wise detail of in 

(Male / Femaie) which 

month of June & July 2015, 

2,725/- employees ,'

1766/- have been regularized 

m its judgment dated 26.01.2015, 

judgment of this Court has been

and spirit.

service teachers both 

were promoted during the 

and stated at the bar that

teachers have been promoted and

directed by this Court 

further stated that the 

complied with in letter

2. Learned counsel for the petitioners when 

assertion of learned AAG, he 

and stats that the COC has

confronted with the

straight away conceded

served its purpose.

Ta 3 Vb.. |t».. /
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f UEEQRg TH^ KHYBER PAKHTUNKMWA SERVIgP TRIBUNAL PgSHAWAft

••arv

I/
Service Appeal No. 126/2019

Date of Institution 
Date of Decision

t
‘‘ ^

28.01.20191* i V ■
I7.n.2020\ / 'V

f

Sira] Khan S/O Akbar Shah Subject SpecioHst (0PS-17) of Elemcniarv 

Secondary Education Department, Peshawar.

(Appellant)

1
vgBSUS

Tie Director Elementary 8^ Secondary Education Kh'yber pkkhtunkhwa 
Peshawar 6» *^31 Others.

1.

(Resjwndcnts)

Jjair All Sabi, 
Advocate ... For appellant.

Muhon\mad Jan 
Deputy District Attorney

t

... For Offiaal respondents.

Amin ur Rehman Yusufzai, 
Advocate ... For private respondents.

i EDROZINA REHMAM 
ATIQ-UR-REHMAN V-'/AZlR

MEMBER (J) 
MEMBER (E)

> iltbn.iuh^ 
rnl>uA»E

W.<h4 *4^

?;-r.
JUDGMENT

ROZINA REHMAN. N|EMBER O) i This judgment is intended'to dispose of

Eight connected service appeals including the present one bearing

No.126/2019, btied Siraj Khan Vs. The Director Elementary Bi Secondary 

Education Departmerit Khyber Paktitunkhwa Peshawar and others, as 

common question of lav/ and facts are involved therein.
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1 i7. B'lef facts of thecas* 

Dcpirtment
o^at th« app«tt4*>nt5 were Inducted in theE'^ucntion

•''ui'-S It 

fr'egulQft^atlon of

Subjixt Speciultst on contract basis In the year/ In the year 200$ when the

Servers, rva. jdo9 was enacted
f KJ'Vber Pakhtunkhwa emoloyetss

ana services of the 

on contraa basis, were
employees, who 

regularized. As 

regularized

Were employed on adhoc or

P^r manclaie of the Act, the services of ihc appellants were 

2^.09.2009 Vide notmeatJon dated 

Public Service Commission
31,05.2010, The 

vide notification dated 

« Provinoat Government for appointment of 

through another notification dated 

In Urdu, through notification dated 

In HlstOfv-cum-Ovics, smilarty 

another notihcdtJon whereby 242

►fhyber Pakhiunkhwa

15.09.2010 recommended to Ih 

5a Subject Specialist In Islamiat, 

11.06.2010. 13 Subject Sp.,.dal,st

M,01.2020, 35 Subject Specialist 

27.0‘J.2010 respondents issued 

S.fl.Ts wort! promoted to the 

respondent No. 1 placed respondents No.4 to 43*t

on

male

post of Headmaster on regular basis, the

senior to the appellants 

the refore. appell ants su bmiitcd 

cleonrTmcntal representation within 30 days v/hich was not responded to, 

therefore, appellants approached the Hon'We Peshawar High Court for

vide seniority list dated I3.i2.2pj?,

icdrcssal of tneir grievances as by then die Service Tribunal \vas not

) I'uncLonal due to the retirement of its Chairman. Case v/as enierujined by 

the HonTale Peshawar High CouiT which was later on transmitted to the 

Tribunal and after cronsmisston of the record/ appellants v.'ore directed to 

submit Individual service appeals hence 7 service appeals werj fifed.

\
V* ‘

Learned couiisel for appellants submits that Uie appellants have 

been performing iheir duties as Subject Specialist since 2005 and continued 

the same till 31.12.2008 and 24.10:2009. therefore, their semoiity Is to be

3.
\

\
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f4oA tD 434 whose 

much after the 

of Scrvice^i) Act.

reckoned from 31.12.2008 whereas respondents 

recommendations were made In the year 2010

commencement of the KP Employees (Regularization

2000. therefore, their seniority (s to be reckoned from the date when they 

Were recommended to the sub}ect cadre on regular basts. He submitted 

that placing the respondent No.4 to 43*t senior to the appellants is Hcdal 

law and facts. He submitted that those recommendees codld beagainst

made senior to the apP^'"'^'^ts vjhose recommendations were made prtor to 

'■ommencement of Uic Act J.e. KP Employees (Re*gulan2ation ofthe
the ofHcialSon/ice-s) Act, 2009, i.e, from 24.10.2009 (Date of publication m

and as against this crystol dear language of the statute,
4

tGSponder.ls h.nve placed private respondents scriior to the appellants 

recommendations were made much after the commencement of me 

He contended that Hnai seniority list is Illegal, unlawful and has
whose

Act

defeated the cause of justice.

Conversely, learned counsel for respondents (128 in number)

invited from the eligible canriidatcj lor the
4.

submitted that applications were
Subject Specialist (BPS-l?) by KPPSC vide advemt;^mer|t dated 

the answering r&'.pcndencs being eligible, were
post of 

26.01.2009 and that
KPPSC vide different office letters in 15 mtervols*recommended by the

appointed by ina competent aiidiorlty vide different noOHcations

pnal recommendation dated 17,05.2010
They were

nnd that after Issuance of the
seniority of all the recommendees w.e.f 27.06.2009 

13.0B.20U and in view of Section-35
KPPSC issued inler-se 

till 17.05.2010 in order of merit on
v? 11ri

J (3)(3)(b) of KPPSC Regulations. 2003. He submitted that tentative seniority'

31.12.2016 In pursuance of inter-se seniority list dated^ ^ list was issued on

\ el\C/
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413.08.2011 

aqalrLst the 

liwel

Of.KPPSC.H;
contended ;Uiat the 

f5"Wlve -sen«„(^ list vihiii,.
appeiidots nied. objections

v/ere: considered-at approprtate
9nd the.cAiYt - - , — - . . —......

constituted: ap^,late com
‘he matter in accordance wim'^' - I

' 5® '^*?}i!.^»;Tesultantly.recommende«’of"
acivrirttsement No.Ol/2009 i ^ ‘

prestmt-answering rerspohdents whose'>
appointment orders “ 

declared senior toYthe, 

appellants

- .>
were issued from U.0l.20i0\.to as.oaloii were

b^use being j contraa ^ emplOY^; 
regulan/ed on 31.05.2010,. 

appointment order of the answering re

objeutlons were rejected 'where-after r^s^/updated rinol sen.oHw list was. 

Issued...

■ were •
much later .ti^an^ first

respondents on I2.0i;20l0, therefore,

5. Learned DDA also sObmitte^ll'that the- appellants were not regularize 

till the passing of Act oL^OOg oQain5tW5.S-post and that tire said

2009 was maiiity for,the induction of adiioc Subject Speclallst'bf 2009 batch 

and.not for the Subject Speoallsi of .2005 in the Department, iherefore,,i)'ie,
11 vi.* ^'3.^ «. V. hfc,**

stand of appellants was,,,baseiessTand that .bie seniority list dated;

13.12.2017 was. therefore, legal andfliable >tb be malntaTncd: U'^vas,-
"* .................................... * * I

therefore,^submitted that'the service appeals filed byjthe appellants mav be 

'dismissed with cost!

Argurriehts br, parties;and.recofd;ava1labte!before lis transpire lhal 

there are'twb sets" of laws Involved in,this particular case i.e. S^ion 35 of '
• I

Public .; Service ir Commission .Khyber Pakhtunkhwa ^bgulations,

Section VofJKhyber Pakhtunkhwa ^Employees (Regularization of .Se^cw)

■6:

r' )
^ /•

Act,‘2009. provInciaVPubh’c^ServiceiCbninnSsionKPPSCJ havC'd^lgnt^
I li . ,. .. -*

regulations only tolsafeguard interjseiseniorlty of i"^ dwfi^re^m'mendees,~y
,
r

»- j
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5
/ • inijcf Section 3S(3)(a)<b) of Khvber Pakhtunkhwa PubUc Service 

Commission Regulations 2003, which Is hereby reprodoced for readyt

reference:

"where a large number of subJOcts/speciaUsts arc Included In 

an advertisement, recommendations may nol be pended lUI 

finalization of the entire baicli but instead zonal allocation be

worked out subject wise and recommendation conveyed to 

the department without indicating to the them the zonal 

allocation and the Inter se seniority. In recommendations to 

the department. It shall be made dear that the inter |Se 

seniority of the recommendee Is linked with other subjejets 

and the overall merit position and zonal adjustment will: be 

intimated on the completion of Interviews in all subjects. The 

chronological order of the recommendecs shall not confer 

any n'ghl of seniority".

I i-r.''

9
\ «

I f
By doing so, they have well defended seniority of those7.

recommended by Commission but at the same time Ignored seniority of

, Public Servicethose, who are appointed otherwise. In the instant case

Piecemeal recommendations of more than ^00Commission Issued
15 batches spreading over a period of one yearcandidates in more than 

and n

hatch after a
ioriby and accordingly their senioritv was counted from the date

ultimately disturbed the seniority of those

'.nally prepared final merit Use combining all these batches Into a single

period of another one year In order to safeguard their Inter se

, first
seni

i| 7"
batch was recommended , which

of the appellants that their services 

recommended by the
appointed otherwise. The contention

24.09.2009 and thosewere regularized on
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CcmmksRion before them, but those^^.09.^009 STie surely senior to 

fecommcnded after 2-'».oo.2009 shall not be placed senior to them, as't Vs 

vuty clearly enunciated vide Section 4 of Khybcr Pakhtunkhwa Employees 

(ReouIgrlzaUon of Services) Act, 2009. which Is reproduced as under:

f

(1) "Oeterminabon of seniorayi the employees wtjiose 

services are regularized under this Act or In the process of 

attaining service at the commencement of this Act shall rank 

junior to all civil servants belonging to the same service or 

cadre, as the case may be, who are In service or on regular 

basis on the commencement of this Act, and shall also rank 

junior to such othdr persons, If any, who. In pursuance of the 

recommendations of the Commission made before the 

commencement of this Act, are to be appointed to the 

•• ^ respective service or cadre, Irrespectryc of their actual date of

appointment".

A

• r ^
noted that the respondents made their .job easy for««•

U was: f. t

by mvoWng jurisdiction of Seaion 35 of Public Service 

Commission Regulations, 2003 and combined many bathes into one batch, 

fact that during such long period, seniority of those

seniority among those

themselves

but ignoring the

appointed otherwise would suffer. Inter se 

recommended by Commission con only be retained, when en block order is

v/eii as respondents issued piecemealissued, whereas the Commission as 

orders spreading over a period of more than one year, infringed seniority of

otherwise including the appellants for no fault of them.those appointed

Public Service Commission on requisition placed to it, recommend panel o

tibut do not determine their SjCnlority, ratherpersons In order of merit,
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7
the respondent iJepaitment to determine ttidr seniority In order or 

assigned by the Commission only if en bloc order is Issued. In this case, 

piecemeal orders created an anomaly, which shall not be removed at the 

cost of the rights of appellants. The respondents persistently defend their 

act of omission under the cover of Section 35 of Public Service Commission 

Regulations 2003, simultaneously violating Section 4 of the Khyber 

Pakhtunkhwa Employees (Regularization of Services) Aa, 2009, which is 

nor. lustlflable. It also needs to be clarified that Section 4*A of the Act lb»d

merit

provides that:

"Notwithstanding anything to the contrary contained in any 

other law or rule for the lime being in force, the provisions of 

tills Act shall have overriding effect and the provision of any 

such law or rule to the extent of Inconsistency to this Act 

shall cease to have effect".

.%• 1 ). ^ »

p *

Moreover Act is a law made by the Parliament or State LegTslawte, 

whereas Regulations are generally made by an executive authority In 

exercise of powers conr.r.n.d ty an Act. so m this particular case, provisions 

of this Act shall have .yveixJIn^ cffcct over Regulabons.

Ik

accepted, the impugned 

aside with directions to

In view of ihe situation, appeals are10.
dated 13,12.2017 stands set

correct/modify. the impugned seniority list and
Seniority list

^^respondent department to

whose services
hobffcation datedvidewere regularized

the persons

31.05.2010 w.e.f 24.09.2009 under llie 

(Regulahzatlon of Services^ Act,

recommended by the Commission after

Khyber Pakhtunkhwa Employees 

2009 shall be placed senior to all those 

the commencement of the
persons
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Act ibid as per provisions 

File be consigned to the record
contained In Section 4 of the Act Ibid. No order as

to costs.
room.

announced
17.11.2020

I

(Attiq ur Rehman Wazir) 
Member (E)

*7^X0 O
r of N\ortj\

o (?
i Iff

T?,rroii>ieM 

r«iiipicctiftn »!i < ''n»> 

*jl Ciiji;.-—

7-3
^3-//k •

Scanned with CamScanner


