25.11.2021 - Proper DB is not:'avéilable, therefore, t'he' case |s
adjourned to?_‘é/ L /&_el_for the same before 7.

‘_,15.06.2,022 R Le‘a_ri'f&l_c'ounse} for the appellant present. Mr. Yakmin Khan, ADEO R
alongwith Mr. Kabirullah Khattak, Additional Advocate  General for the :1-“

respondents present.

Learned counsel for the appellant requested for adjournment.on the ground

lhal he hds not made preparation for arguments. Adjourned. To come up for

o i wumcms on 13.07.2022 before the D.B.
E

ﬂ"-————-\_‘
(MIAN MUHAMMAD) (SALAH-UD-DINY

MEMBER (EXECUTIVE) MEMBER (JUDICIAL)
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ORDER :
13" July, July, 2022 1. ° Mr. Akhtar Ilyas, Advocate, learned counsel for the appellant

present. Mr. Muhammad Adeel Butt, Addl: AG alongwith Mr.
Muhammad Tufail, Assistant office of the Directorate, Elementary

& Secondary Education (E&SE), Peshawar and Mr. Iftikhar Ul

Ghani, DEO(M) Buner in person present.
\‘\ \,«.x-"’~k \\\433 "\

W
-\ 2.8 . Vide our detalled order of today placed in Service Appeal No.
e \‘5\" 308212018 itled“Ablius Rashid: Yy, the Goyerment of Khyber

5

SN AN, x\

\\
N LU\ \r Pakhtunkhwa through Secretary Elementary & Secondary Education

VRN
i

N
_ \\ N \ (E&SE) Department Peshawar\and othérs” (¢opysplaced in this file),

SN thl\% appeal is also disposed of on the same terms. Costs shall follow

the events. Consign.

3. Pronounced in open court in Peshawar and given undey/our )

hands and seal of the Tribunal this 13" day of July, 2022.

(KALIM ARSHAD KHAN)
CHAIRMAN

MEMBER(E)
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_ 05.08.2021 - Learned counsel for the appelilant present."

Mr. Kabirullah Khattak, Additional Advocate General alongwith -
Ubaid-Ur-Rehman ADO (Litigation) for respondents present. - |

Former made a request for ‘adjournmer‘mt bei'ng-' :not | in": o
possession of the file today. This being an old case be fixed in Iast : |
week of September, 2021 for arguments. Adjourned. To come up for .
arguments on 23.09.2021 before D.B. '

(Atig Ur Rehman Wazir)
Member (E) -

$23.,09.2021 Counsel for the appellant and Mr. Muhammad
' Rasheed DDA for the respondents present -

- Learned counsel for the appellant requested for -
adjournment for preparation and assistance. Case to

come up for arguments on 25.11.2021 before the D.B.

-~ (Rozina Rehman)
- Member(Judicial)
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by N

'._1;;2

14.‘01.2621" . * Junior to counsel for appellant and Kabir Ullah Khattak

learned Additional Advocate General alongwith Ubaid ur Rehman

ADEO for respondents present.

\ . | :Due to COVID-19, the case is adjourned to 01.04.2021 for

" ._the same as before. {

READER

%"
01.04.2021 Due to non availability of the concerned D.B, the case is

adjourned to 20.05.2021 for the same.

05.03.2021 Due to pandemic of covid-19, the case is adjourned to

05.08.2021 for the same before D.B.

Ty




o r f"__L 2020 | Due to COVIDlQ the case is adjourned to i ’
: | o __/_ZZOZO for the same. as before G T

06.07.2020 Due to COVID19, the case is adJourned to 31 08 2020 for o
the same as before.

31.08.2020 Due to summer vacation, the case is adjourned to |

05.11.2020 for the same as before.

~f

cowe Ry,

05.11.2020 , Junior to counsel for the appellant and 'Addl‘:: AG . : s
' alongwith Mr. Obaid Ur Rehman, ADEO for respondents -

present.

The Bar is observing generél strike, therefore, the

matter is adj

ed to 14.01.2021 for hearing before the D.B.

(Mian Muhammad | Ch&%ﬁ'ﬂ
Member (E) - L




09.01.2020 . Due to Eé‘ﬁéral sufkcﬂofthe Khyber Pakhtunkhwa Bar -'_'
Council, the case is adjourned. T.o_ come up for arguments
on 03.03.2020 before D.B. -

'Mm Member

“03.03.2020 Counsel for the appellant and Mr. Kabirullah Kh-attak,. "}i
Additional AG alongwith Mr. Muhammad Irfan, Assistant for

the 'respondents' present. Learned counsel for the appellant }

seeks adjoupmrgent. Adjourned. To come up for arguments

on 08.04.20 §fgre D52 | — _ )

(Mian Mohammad) : (M. Amin Khan Kundi) 3

Member Member 0




09.10.2019

Due to official tour of Hon’ble Members to Camp

Court Swat, instant appeal is adjourncd to 20.12.2019 for the

same.

18.12.2019.

26.12.2019

27.12.2019

Réader

Learned counsel for the appellant present. Mr.
Kabirullah Khattak, learned Additional Advocate General
alongwith Mr. Obaid Ur Rehman, ADO present. Learned
counsel for the appellant seeks adjournment. Adjourn.
To come up for arguments on 26.12.2019 before D.B.

</

4’3/

Member Member

Clerk to counsel for the appellant present. Mr.
Muhammad Jan, DDA alongwith Mr. Obaid Ur Rehman,
ADEO for respondents present. Clerk to counsel for the
appellant submitted an application for adjournment as
learned counsel for the appellant has gone to Islamabad
due to his personal engagements. Adjourn. To come up
for arguments on tomorrow i.e 27.12.2019 before D.B.

\
+— e
Member Member
Counsel for the appellant present Mr. Muhammad
Jan, DDA for respondents present. Learned counsel for

the appellant seeks adjournment. Adjourn. To come up
for arguments on 09.01.2020 before D.B.

o
Me‘fg Member




LY

';80'{0;5.2019 _ - Learned counsel for the appellant and Mr. Mﬁhhmmad o

« .. Jan learned Deputy District Attorney present. Learned cou‘nsél-

for the appellant seeks 'adjdumment. Adjourn. To '(':omé up for )

arguments on 15.05.2019 before D.B.

Member

15.05.2019 Counsel for the appellant and Addl. AG for the

respondents present.

Due to demise of his father, Iearned' Member of the
~Bench (Mr. Hussain Shah) is on leave. Adjourned  to
24.07.2019 for arguments before the D.B. '

24.07.2019 - Learned counsel for the appellant present.' Mr. Usman
| ' ‘Ghani learned District Attorney for the réspdndents iareséﬂt.
Learned -cqunsel for: the appellant 'seékS adj()umment‘.
Adjourhed. To come up for érgu_xnents on 0‘9.10‘.2019 before

DB. .

.| ssain‘ShaH) A (M. Amin K'han Kundi)
o Member Member




24.01.2019

13.02.2019

28.02.2019

v before the D’B

Ve T ¢
i Tt N
" 7 R P . .
AR SRS I S ::i'-‘-"., IR L ‘
. . P . . \
. . T AR
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Member ' Chairman

Clerk to c'OUnsel for the appellant present. Shakeel

gf»llperlirlte'ndent "‘representative of the re%pondent department
prceent Written reply not submitted. chrcscntatlvc of the

1cspondent department seeks time” to furnish ~ written

rcply/commcnts Gra'nted “To: come up for written
rcply/comments on 13 02 2019 before § B \GAQ /
Member

Learned counsel for the appellant and Mr. Kabir
Ullah Khattak learned Additional Advocate General
alongwith  Ubaid ur - Rehman ADO  present,
Representative of the respondent department submitted
written reply/comments.- Adjourn. To come up for

rejoinder/arguments on 28.02.2019 before D.B.
N~
Member

Clerk to counsel for the appellant and Addl. AG
alongwith Hayat Khan, AD for the respondents

present.

: -1." NS T

Duer ‘to- general strlke on -the call of Bar "

_d‘" N

""""




l‘{‘ 10.08.2018 o Neitﬁer appéllant nor his counsel present. Mr. Kabirullah
' Khattak, Addl: AG for re_spoﬁdents present. Case to come up’ ‘
for written reply/comments on 09 .10.2018 beferey.B. - '
, \
Chairman
o
. 09.10.2018 Counsel for the appellant Mr. Akhtar Ilyas Advocate

present. Mr. Kabirullah Khattak, Addl. AG for the
respondents present and made a request for adjournment.

Granted. To come up for written reply/comments on

27.11.2018 before S.B.

" Chairman

27.11.2018 Learned counsel for the appellant and Mr. Kabir Ullah
Khattak learned Additional Advocate General alongwith Mr. Hayat
Khan Assistant Director present. Written reply not submitted.
Representative of the .respondents seeks time to file written
reply/comments.  Granted. To come  -up for written

reply/corﬁments on 18.12.2018 before S.B. /
é‘%% N
mber

- 18.12.2018 Learne‘d counsel for the appellant and M.r-?.':.-,Ka-b'i'-rullah
' - khattak - learned = Additional Advocate jS:néljél r{:‘al_dfz_;kgwilh -
Muhammad Azam KPO present. ‘Wri&en jre—p.ly not=;.re'§‘éived.
- Representative of the respondent department secks time to furnish .
Written reply/comments. Granted by way of last chance. To come

up for written reply/comments on 24.01.201 9 before S.B.

R
-mber S

A e
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* :E Itf/.?

Operator:

Position:

PCL XL error

o 07.02. 2018
Subsystem:
Hreor:

: . Counsel " for, the. appellant present. He submitted. preliminary“{?}‘
KERNEL N

Illegaﬁglglments that similar appeal rio. 363/2016 titled Shireen Zada-vs-
ox  Education Department and appeal no. 489/2017 titled Sher Yazdan-vs-
923 Education Department have already been admitted éolfegular hearing. This

has also been brought on the same grounds..

In view of the orders in the above mentxoned service appeals this
appeal is also admitted to regular hearing oh the basis of the subrnxsswn of
the above mentioned plea. The appellant isdirected to deposit security’and
process fee within 10 days. Thereafter notices be issued to the respondents

~ for written reply/comments on 16.04.2018 before S.B.

, ' { (AHMAD HASSAN)
o cam Se . 7 MEMBER
16.04.2018 Clerk of the counsel for lappcl,]ant and  Addl: - AG  for the

- 05.06.2018

respondents present. Security and process fec not deposited. Appellant is
“dirccted to deposit security and process fee within seven(7) days, therealter

notices be issued to the LCspondcnls l01 written reply/comments on

()) 06.2018 bdom S 1.

Mcember

Learned counsel for the appellant 'present. Learned Additional
Advocate General present. Security and process fee not deposited. Learned
counsel for the appellant requested for further time to deposit security and

- process fee. Requested accepted by way of last chance. Five days given to .«
deposit security and process fee. Thereafter notices be issued to the

réspondents for written reply/comments. To come up for written

V)

Member

reply/comments on 10.08.2018 before'S.B

.,

o



‘ This case is entrusted to S. Bench for preliminary hearing

.(3@
e Form-A
FORMOF ORDERSHEET
~ Courtof ‘
‘Case No, 119/2018
S.No. | Date of Brder Order or other proceedings with signature of judge- |
proceedings )
1 2 3
1 23/1/2018 The appeal of Mr. Faidamand Khan presented today by
Mr. Akhtar llyas Advocate, may be entered in the Institution
Register and put up to Worthy Chairman for proper order
. please. ‘ \
| - ..~ RECISTRAR ~ -
) .
bl2/18

to be put up there on _

-
s




BE R BEFORE THE KHYBER PAKHTUNKHWA SERVICE
: : TRIBUNAL, PESHAWAR

SA No. 1085 195 nog
FaridGul...................-......,...........t..................,..Appellant‘
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Govt. of KPK through Secretary, (E&SE),
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2. .| Copy of consolidated judgment| A ‘~ ol
dated 31.07.2015 5-04 . |
3. |Copy .of promotion  order B \ | \
03.08.2017 . - 7£aﬂ
4. | Copy of W.P.No.1951 and order € - 1 Rg ..?;f,’
5. | Copy of order of august Supreme| D . -
| Court of Pakistan dated 20.09.2017 23-Ye
6. |Copy of departmental appeal / E
representation 4’
7. | Wakalatnama N\ l[ 2
Dated $3 ( 7?
. Appeiart
‘Through
Akh%r,
Advocate High Court
6-B Haroon Mansion
Khyber Bazar, Peshawar

Cell: 0345-9147612




BEFORE THE KHYBER PAKHTUNKIIWA SERVICE
TRIBUNAL, PESHAWAR

Khyber Pakhetukhws

Service Tribunal

S.A. No. (08 /2018 Biary no._ O]

Farid Gul, SST(G) " Daca B D2
GHSS Jangai, District Buner ................................ Appellant

VERSUS

E 1. Govt of KPK through Secretary, Elementary & Secondary
Education (E&SE), Department, Peshawar.

2. Director, Elementary & Secondary Education, (E&SE), Khyber
~ Pakhtunkhwa, G.T Road, Peshawar.

3.  District Education Officer (M), District Buner at Daggar.

........... Respondents

APPEAL U/S 4 OF KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 FOR
TREATING THE PROMOTION OF THE
APPELLANT FROM THE DATE HE HAS
QUALIFIED ON, AND THE VACANCIES HAD
BECOME AVAILABLE:

Sheweth;

1) That numerous vacancies of SST in BPS-16 were available in the
respondent-department since long and no steps were taken for
appointments against those posts. However, in the year 2009 an

‘ advertisement was published in the print media, inviting
‘%Fi\ﬁﬂ edto-day applications for appointments against those vacancies, but a rider
was given therein that in-service employees would not be ehglblc

R%’:ﬁ““w and they were restrained from making applications.

'y

2) That the appellant do belong to the category of in-service
employees, who were not permitted to apply against the stated
SST vacancies.

3) That those who were appointed on adhoc/ contract basis against
the abovesaid vacancies were later on regularized on the strength
of KPK Employees (Regularization of Serv1ces) Act, 2009 (Act
No.XVI of 2009)

-4




4) That the regularization of the adhoc/ contract employees, referred
to in the preceding para, prompted the left out contendents, may
be the in-service employees who desired to take part in the
competition or those who did fall in the promotion zone, to file
writ petitions, which were ultimately decided vide a
consolidated judgment dated 26.01.2015 (Annex “A”)

5) That while handing down the judgment, ibid, the Hon’ble
Peshawar High Court was pleased to consider the promotion
quota under paragraph 18 of the judgment, as also a direction
was made in that respect in the concluding para to the following
effect:-

“Official respondents are directed to workout the
backlog of the promotion quota as per above mentioned
example, within 30 days and consider the in-service
employees, till the backlog is washed out, till then there
would be complete ban on fresh recruitments”

6) That the appellant was considered for promotion, pursuant to the
findings given by the august High Court in the abovereferred
judgment, and he was appointed on promotion on 03.08.2017
(Annex “B”), but with immediate effect, as against the law laid
down by the august Supreme Court, that the promotees of one
batch/ year shall rank Senior to the initial recruits of the same
batch/ year.

'7)  That till date seniority list of the SSTs in BPS-16 has not been
issued, as against the legal obligation of the respondents to issue
seniority list every year.

8) That though the appellant was having the required qualification
much earlier and the vacancies were also available, but he was
deprived of the benefit of promotion at that juncture, as against
the principle of law laid down by the apex Court in the case of
Azam Ali reported 1985 SCMR 386 and followed in
Muhammad Yousaf (1996 SCMR 1287). As such he was
deprived from the enjoyment of the high post not only in terms of
status but also in terms of financial benefits for years. It may not
be out of place to mention here that the appellant was at

promotion zone at the time of Regularization of Adhoc recruits
of 20009.

9) That appellant alongwith others filed W.P.No.1951-P/2016 for
issuance of seniority list and considering the appellant from the




10)

1)

12)

date when the Adhoc Employees were regularized instead of
immediate effect.

That the stated writ petition has been decided by worthy
Peshawar High Court vide order dated 01.12.2016. (Copy of
W.P.No.1951 and order is attached as Annex “C”)

That the respondents assailed the judgment of Peshawar High
Court referred to in Para-4 above before the august Supreme
Court of Pakistan. On 20.09.2017 (Annex “D”) the respondents
withdraw the petition and as such the judgment of hon’ble
Peshawar High Court attained finality.

That after the withdrawal of appeals, the appellant preferred
departmental appeal/ representation (Annex “E”) to respondent
No.2, through proper channel, which was not decided/ responded
within the statutory period, hence the instant service appeal,
inter-alia on the following:-

GROUNDS:

A.

That the appellant was equipped with all the requisite
qualification for promotion to the posts of SST (BPS-16) long
ago and also the vacancies were available but for no valid
reason the promotion was withheld and the post was retained
vacant in the promotion quota, creating a backlog, which was
not attributable to the appellant , hence, as per following
examination by the august Supreme Court, the appellant are
entitled to the back benefits from the date the vacancies had
occurred;

“promotions of such promotee (appellant in the
instant case) would be regular from date that the
vacancy reserved under the Rules for
departmental promotion occurred”

That the appellant has a right and entitlement to the back
benefits attached to the post from the day of the qualification of
the appellant and availability of the vacancies coincided.

That the appellant being the promotee of one and the same
batch, are required to be placed senior to the fresh appointees,
but the respondents have sat on the seniority list and uptill now
no seniority list whatsoever has been issued/ circulated.

I



D.  That the appellant has been discriminated, which goes against
the provision of Articles 25 and 27 of the Constitution, 1973.

E.  That the appellant has not been treated in accordance with law
as against the provisions of Article 4 of the Constitution.

F. That appellant reserve his right to urge additional grounds with
leave of the Tribunal, after the stance of the respondents
becomes known to him.

Prayer:

In view of the foregoing, it is, therefore, prdyed that on
acceptance of this appeal, this Hon’ble Tribunal may be pleased to
issue an appropriate direction to the respondents for treating the
promotion of the appellant from the date he was qualified on, and the
vacancies had become available, and the impugned order may kindly
be modified by giving effect from the date when the fresh recruits are
regularized w.e.f. 2009 alongwith back benefits in accordance to the
judgment dated 26.01.2015 and also to circulate the seniority list of
SSTs (BPS-16), giving senior positions to the appellant being
promotee against the fresh recruits.

Any other remedy to which the appellant is found fit in law,
justice and equity may also be grange :

Through
Akhtar Ilyas
Advocate High Court

AFFIDAVIT

I, do hereby affirm and declare on Oath that the contents of the
accompanying Appeal are true and correct to the best of my
knowledge and belief and nothing has been concealed from this
hon’ble Court.

‘ Sk,
i and /é;:a’/g

HOTRRY RUnLIC Fem
§ %



JUDGMENT SHEET “,/.;-J;ﬁ

(JUDICIAL DEPARTMENT) / % ,{ ,
o/ f“?‘”
Writ Petition No.2905 of 2009. : x\:a SRS
ATTA ULLAH AND OTHERS...c......... PET!T/ON@S\“"’;:‘.:‘
VERSUS. | \M;M

THE CHIEF SECRETARY KPK ETC....RESPONVDJENT.S;..

JUDGMENT.

Date of hearmg /w (‘ . O /_)_ . fﬁ«/ S—
AppellantjPetnt:onerJﬂ/} C/’)(, ﬂﬂt’h m/ckbL } /\a‘q (ﬂ(jv(’( (17@

Respondentbb) QS{X’YCL&KY Oq{‘f /Lx(l AaL C)(i{@ L( .:'
(\_/’(.kgod‘( A'{“\YJ\CLJ tf.‘ NI AAC-J :

WAQAR AHMAD SETH,J:- Thiough vz;.ﬁs'{s';-ng‘/g:f;f“-

judgment we propose to d/spos_.e of the WSfaanrMPem,on " e T
No.2905 OFV2009 as weil as the conmc;cfedmeemlm7

 Nos.2941, 2967,2968,3016. 3025.3053,378.9;;3‘-2:,5%,32__2 ' of
2009, 496, 556,664,1256,1562,1685,1696.2176, gzwwauﬁgs '; o
2728 of 2010 & 206, 3;35,4.35 & 877 of zoﬁdé CO,,,mO,, Lo

/ question of law and fact is inviived in all these éétit)’ons’ |




2-

The petitioners in- all  the writ p‘éf:’ﬁbns.v‘h‘é\:/_e':

approached this Court under Article 199 of the Conséi(u([ohgf

Islamic Republic of Pakistan, 973 with the following relief-

“It is,- therefore, prayed that on acceptan"cé '
of the Amended Writ Petition the abb“vé:"
noted Act No.XVI 2009 na-mely ‘The North o
West Province Employees (Regularizat‘:_’d'rgv:.“:;. j':".'
of Services) Act, 2009 dated 24™ Octobc:;»’t:",":'.
2009' being illegal unlawful, withéut’:' R
“authority and* jurisdiction, based on -‘-‘.
malafide intentions and bei;r"qg" .
unconstit‘ution&l as well as ultra vires -to'__'-.
the basic rights as mentioned in the
constitution  be  set-aside  and the
respondents be drlrected to fill up the abovc'

noted posts after going through the Iegal’

and lawful and the pormal procedure as

prescribed under the prevailing Iaws.j"_'-

instead of using the short cuts for obliging - R

‘their own person.

It is further prayed that the A

notification No.A-14/SET(M) datéd-"':
11.12.2009 and Notfication No.A- 17/SET(5) e
Contract-Apptt: 2000 dated 71.12.2008, as o

well ' as S Nom’/carton

No. SO(G)ES/‘I/BS/ZGOQ/SS(Contract) dated A '




“

* . ' . »

:3l1.05.2010 issued .as a result of abov{a‘.“.;.v“ il
noted impugnéd Act whergby all the privatAé-.j'- o
resporidents have been regularized may-ﬂ
also be set-aside in.the light of the above.'l: -
.submi‘ssions, being illegal, unlawful, in- E
con;stitutional and against the fundamenta;;i“f' |
rights of the petitioners.
Any other relief deemed fit and-'”.
{ ' ' " proper in the c:rcumstance‘s and has not
been particular asked for in the noted Wflt REREE
Petition may also ‘be very grac"OUsl-y'-:_;;

granted to the petitioners”.

sorang in tho Education Dopatlmont of KPR workiiiy postod”

us PST.CT.DM,PET,AT,TT, Quii and SET.in dilferent -

Schools; that respondents No.9 to 1359 were a'ppomte'_c;f on
adhoc/contract basis on different times and 'lateron’ their. :
service weré regularised through the North Wes‘(::}_—“'/'ont/ér

Province Employeces (Rcc/uhm/u(;on of Scrwccw) Acl 2009

thdf almaost all the pet tiongrs have go( (he requred ;?ES}"

| qua//f/ccit/ons and also got at their credit the Iength of se n'tce

'7/ that as per notification - o, SO(S)6-2/97 datedio:‘:f/'o‘s/i_ﬂs"ga

;%AMi:EFﬁt

- 3- [t is averred in the petition that the pé{/ftiqng}*_s are -

"r\\h{; wAar H'_}h CJUF‘L ’




the qualification for appointment/promotion o‘f’i t_hé' {.SET

_' Teachers BPS-16 was prescribed that 75% SETE {s.hvafl/ :b'e_'

se!e_cted through Departmental Selection Comm/z{fe_e' on the

basis of batchwise/yearwise open merit from amongst the
candidates having (he prescribed qualification and /‘en‘)éiin/'ng~

25% by initial  recruitment through Public Service

Commission whereas through the same notification: the: - - .=

qualification for the appointment/promotioh of the S.u‘bje'cva‘fA |
Specialist Teachers BPS-17 was prescribed thé_t—,éQ%éha/—ﬁ

be selected by promotion on the basis of seh_if_ch'rity_ic'_L/(h-“‘ "

fitness amongst the SETs possessing the :qi/léliﬁ(ia"(iqnp‘ |

prescribed for initial recruitment having five years service and
remaining 50 by initial recruitment through the Public 'jSe"r\”/_iCé_'"

Commission and the above procedure was adop‘fedl L-)'yf[hej, .

Education Department till 22/09/2002 and the appomz‘ments_ ‘3:‘ R )

on the above noted posts were made in the light of the a'b"o.vgé

notification. It was further averred that the Oro‘ihanbe-

»

No.XXVil of 2002 notified on 09/08/2002 was promu/c az‘cd . 6&}6 |

under the shadow of which some 1681 posts of dlff ’roue |

cadres were advertised by me Public Service Commis,j-_SIfdn: R




a

c‘

That before the promulgation of Act No.XV| of2009 jf»év;/'as : S
p/‘ac_rice of the Educaﬁbn Depadmenf_ that /nsfeadof )
promoting the eligibie and competen_( persoﬁs'_‘a'imbr;g,.l'st, ,fﬁeli'j'

teachers community, they have been adven‘f-s"/"ngf meabove .

noted posts of SET (BPS-16) and Subject s,c‘;é’c;/:a:/xjér”(séisg‘- S

17) on the basis of open merit/adhoc/contract.’v.t'/_-fjé}'e'ih,/'_z‘ Was

clearly mentioned that the ‘said posts wﬂl be temporery and .‘ . -

will continue only for a tenure of six mom‘h_s.‘c-fr t//I the :
gé.ppoinfment by the Public Serviced Commission »or"
Departmental S‘e/ec(/on Committee That (Jfl‘C‘f"_.)"){If'i..;II.HQ;- ‘e‘lh.é'_

KPK Act No.XVI of 2009 by the Provincia/‘ﬁégé}ﬁt%/} ._i‘h.e..-'{ o

fresh abpointees of six months and one year on the adhoo

and contract basis including respondents no.9"f£j':ﬁ .‘1 35 1 thh a |

clear affidavit for not adopting any legal course ‘i‘.'o- makcthe/r

services regularized, h'a;,_/e been made pgl.‘fﬁﬁf':éj?fi and
regular employees whereas the emb/oyees and ':t-ga_c'h'[ngf.

stalf of the Education Department having az‘the/r Cfedx{ a 4;>
service of minimum 15 tu maximum 30 yeafé‘ haveb<en $&f60
ignored. That as per conér_ac( Policy issued on 26/70/2002 : | »'

the Education Department was not authorise’d/énfit:/éd-(o_




make appoiﬁtmenrs in BPS-16 and above on[he contract
basis as the only appointing aufhority‘ unde(- t‘heruieswas . |
Public Service Qommissiqn. That after fhe‘pL/':Z:)‘.//c_:A;;'(i:c.)ﬁ_made' o
by the Public Service Commission U?O(Jsandsof[eachers
eligible for the above said posts have a/read;_/.' ap,o//ed bua‘
they are still waiting for their calls and that z‘hro’-(,/‘gny;"vfthvé. "c'atb..b‘v.e S
Act thousands of the adhoc teachers have beenregu!anzed ' o
Whiclh- has been adversely effected the nghtsof ) the
 petitioners, thus having no efficacious and adequaz‘eremedy
available l‘é the petiﬁqnefs, the have knocked U_?re:cfl‘o_ct)r-.;of th/s
Court z‘hrbugh the aforesaid constitutional pei‘it/‘o‘%w:. . o
4-  The concerned official respondents hax:/f'e; furmshed
paravv/'se comments whergin they raised cen‘am/ega/dnd
| ‘ facfua/‘ objections includingz the__ q‘uestion of mamta:nab:/:rlof
th’é writ petitions. It was f&m‘her stated that Ru/e3(2)ofz‘he I
NW.FRP.  Civil Servantg (Appointment, Promot/on& e
7/ans:-<,r)Ru/es 1989 auh‘ronsed a depan‘mom‘-z‘é )ay c/éwn |
memod of appomtmem‘,.uua/(f/cafron and ot,.her condn‘/unsdqhgs?,@g.

applicable to post in consu,rat/on with Esa‘ab//shmem & -‘

Ad_min/strat/‘on De,oarfmer}:.f a(rd the Finance -.Depadhc;rik."




That  to improve/uplist the standard of educéf{oﬁ;- lfAHA'v'e
Government replaced/amerided the old procedure }:.e. :70_0% .
incluaing SETs through Public Service Commissio'f;":}:{iskifécﬂiz -
recruitment éf SE'fs B-16 (//d.o No:‘/'f/'cn!fo}; NOSO(PFM o
5/58—!-?’(3/\/0."-!// date" 18/01/2011 wherein-50% SSTs (SET) o
sha//l be selected by promotion on the basis of sen/or/tycum
fithess ii. .hie following manner:- |

(i) : Forty percent from CT (Gen),

CT(Agr), CT(Indust: Art) with at least 5 _'-jfj

yéars service as s'uch' and having the

dua/iﬁcaﬁon mentioned in co”lumn 3.

(i) Four percent fror,;i amongst the DM

with at /éast 5 years service as such and

haw_’ﬁg qualification in column 3.

(i) Four percent from amongst the PET

I | with at least 5 years service as such and

~ having qualification mentioned in column 3.

(iv)  One percent amongst Instructional

d Malerial Specialists with at least 5 years




service and having qualification mentioned - .-

in column 3."

_'lt i; fun‘hér stated in the cémments that duetorhe .
.degraAdalﬁop/fa//' of quality education the Govemment
ébandoﬁed the previous_ lrecruitmenr DO/le of o
."»'f‘OmOUbf wappointment/recruitment “and in orderto /mprove e

the standard of teaching cadre in Elementary &Sccondary &
Education Department of KPK, vide Nonficat/ondafed

_‘ 09/04/2604 wherein at serial No. 1.5 in co/umn5me
‘appointment of S8 prescribéd' as by the m/tia!recru:tment e
‘a”d 'tha.f ‘the (North Weéf Frontier Provmcral)Khyber

Pakhtunkhwa Employees(Regularization of Sén)'icés)Ack‘,; G

2009 (ACT .No.XV/ of 2009 daied 24" Octover, 2009 is legal, . -

lawful and in accordance with the Constr’fut{on--61":_Péll<:is"'r"a'n:. o

which .was issued by the competent authority andjunsd/c ion,

the/oforc all the writ petltrons are I/able to be d/sm/ssec/ ' %&}’ SR
5- We have heard the /earned counsel for the pan‘res and

have gone through the record as well as z‘he_"lé'w_, .on "th'e"', S

/1/  subject.”

o . et 4 g g B




6- The grievance of the petitioners is two fold in féép'ect'

of Khyber Pakhtunkhwa, Employees (Regu/ariz"a(io'n.' of. '

Services) Act, 2009 firstly, they are a//eg/'ng that regular post :

in different cadres were advertised through Pub/ic 'Secviéé ‘, ) “
Commission in which petitioners were competing ‘with-high

profile carrier but due to promulgation of Act ibid, they 'cdixl({ i

not made through it as no further proceedings- ,wefer'

conducted against the advertised post and secon'dly, ;theya

are agitating the legilimale expectancy regarding- their o

promotion, which has been blocked duc o the-in block: -

induction / regularization in a huge number, courtesy.ACt, No.

XViof 2009.

7-  As fcI)r as, the first contention of advedfsenjeizﬁ.t_'%:,nd-“/‘n.‘ !
blork regularization of employees is lcor7ce/'/7¢";c/ﬂ{r;-;((/';s"j,
respect it is an admitted fact that the Govemme'/"it hds fhe
nght and prerogative to .wffhdraw some post.s:,' already
aqgv_c?dised, at any stége from Public ‘Serv/ce (‘:ommflé'sférft
and secondly no one knows that who could be ée‘/ec'féd.in '
open merit case, however, the right of compé,ri(/.’b"f'i'- /s

reserved. In  the instant case KPK, :emp_7¢.yeé$.,.:'




(R . gularization of Se/vicés) Act, '2009,_W33 /Nblﬁllﬂﬁjé“lﬂféﬂ;“; o

which in-fact was not the first in the line rather NWFP(nOW ;
Khyber Pakhtunkhwa) Civil Servants (Regu/af/ZahOn of R o

Servcec) Act, 1988 NWFP (now Khyber Pakhtunkhwa) .

(Reg.iation of Serwces) Act, 1989 & NWFP (NOW Khyber’;'_' T

Pakhtunkhwa) Adhoc ClVI/ -Servants (Regu/ar;éaf;on éf:_'
Services) Act. 1987 were also promulgated and were nev.er
challenged by'anyone.

8- In order to comment upon the Act, ibid, it /31mporz‘ant L

to go through the relevant provision which reads as under:- "

S.2 Definitions. (1)---
a)----

aa) “contract appointment”
means appointment of a dulyj._.-
qualified person made otherwise ' |
than in accordance with the:.':.:‘,.i":
-prescribed method of recruitment. . . ‘
" b)  “employee”  means  an - S
adhoc or a contract employee':'l
o, appointed by Government on 4’}
adhoc or contract basis or second . ;. $!S?~ -
shirt/night shift but does not L 1 , @@
/ include the employees for project = .

post v appointed on work charge - -




Petitioners in their writ petitions have not quoted anysmg/e

basis or who are paid out. of -
contingencies;

-------- whereas,

S. 3 reads:-

Regqularization _of _services of B
certain employees, -a-- A// ,
employees including .,

recommendee of the High Court_-v._"
appointed on contract or adho.cf_"_":j ,
basis and holding that post on 315":__"
December, 2008 or i the " .
comn:cncement of this Act shall S

be deemed to have been »valid/yv,v, -
appointed on fegular basis having .

the  same  qualification = and

experience for a regular post;

9- The plain reading of above sections of the Act:b;d ':'

would show that the Provincial Government, /7as.r_egu‘/.‘arfzedf""

- the “duly qualified persons” who were appointed o'@i'c"o‘hﬁa__éf SR

basis under the Contract Policy, and the said Con:tr'_s_e-c‘.z‘"??o./jcy,_' L
was never ever challenged by any one and the same o
remained in practice till the éommencemenf of thé'f;-sak'_d“;gé(.’ .
B ’ ) S B
incident / precedent showing that the regu/arized,e_m,o/oyees D

under the said Act were not qualified for the pds(_ _ag"ajn'sr" _'




wh.. they are regularized, nor had placed on recordany |
documents s'howing‘ that at the time of their appvéiﬁémeh;t; on L
contract they had made any'objecz‘ion, Even oz‘herW/se the
Superior wourts have time and again re/ns(atec_f:éjﬁpiay:eeé‘_f A
whos.:appointments were  decjared //Tegu;ér‘ byz‘he o
Government Authoriles,  because du1/7or/(;esbe/ng
responsible for .making irregular appo/ntmenfs on pure/y
temporary and contract basis, could not subsequénr/y z‘.um-ed L

round and termmate services because of no /ack of'

lapses committed on part of aqz‘horit[es Qou/d not. beQ’Ven fo ;
the employees. In the instant case, as well, at Uzonmo of l'
appointmént no one objected to, rather the aL]thf/{/eS
committed /apsés, while appointing the pri?az‘e resp_c:)nde_m“ls_:- |
and others, hence at this beiaz‘ed stage in view of numberof
/udgments Act, No. XVI of 20'09 was pfomu/gaz;ec. .
-Intercst/ng/y this Act, is not applicable to f/)e,ﬂe‘_df)éa,f;o‘,}':
depg/_"{ment'on/y, ratner all tére employees of thePrownCIa/ -

Govemment rec;u:ted on contr’zd‘ basis till 31% Decembe"' ‘

- qualification but on manner of selection and the beh‘eﬁt Abf,{hé-, ST

2008 or till the commencemonr of this Act havp bnme'.x‘- '
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reqularized and those employees of lo other '-'cfépel’r:jt'mefn's»
who have been regularized are not party to this Writl'p_et[r-ior}. :'.
iG- All the employees .have been regularized Lmder’ the

Act, ibid are duly qualified, eligible and compe(ehz“.fdr.mé'

post against which they were appointed on coritract Q-Qs/s

and this practice remainad in oparation for yoars: ‘M.‘.Ij(ﬁlf(y'(.')-f’ L
those employees getting the benefit of Act, ib[ld_nlfray‘hav'e .

become overage, by now for the purpose O{_'“’recf‘wft'rﬁe.n't‘.‘_:~."

agemst the fresh post.

11-  The law has defined such type of '/éé_’fé/a,“‘?”' as ‘
“beneficial and 'remedfal“. A beneficial lcg;sla(ron /.5 a
statue which purports fo confer a benefit on tndiwdua/s :'e_r a
class of persons. The nature of. such ben_e'jf;‘t_ :ié::"[o" be
eaended relief to said pérsons of onerous ob/igéz‘io‘ne under |
contracts. A law enacted for the purpose of:eqr_re;cﬁeg :a':f
defect in. a ,o'rio.r law, or in order to provide a remedy v;/'he.r_e.
non prev{ous/y existed. Aceord{ng to the definizfiion-‘ej}‘, Corpus |
Juris Secundum, a remedr'{a[ stattfte is designedjfe;ee(re;c‘t. an

existence law, redress an @xisience grievance, -or'{n'trodugedf‘_ o

seqularization conductive to the public goods. The challenged




N

Act, 2009; seems to be a curative statue as fqr‘-:.yie‘_'c’ff;'s'-'_th‘ex -

then Provincial Governments, appointed emp‘!b'}.{ééis‘:;- on

contract basis but admittedly all those contract ébb’éinh_ﬁéﬁt& :

were made after proper advertisement and. on the .

recommendations of Departmental Selection Comimittees. . = |

12- 'm order (o a,oprecféte the argumenfé‘;.re‘garéing;

Leneficial fegislation it is important to understand,-th"é'-sééb'é_" o

and meaning of beneficial, remedial and curative-‘legislafi,bn._'

Previoué)y these words have been explained by‘.'N.‘S;‘-_B‘in'dré' - S

‘1 interpretation of statute, tenth edition in the following -

manners:.-

“A statue which purports to conféha ‘
benefit on individuals or a class of * =~ "
persons, by reliving them .“-'.'of. :

onerous obligations under contracts. .

entered into by them or which tend L

to  protect  persons agai:'*_zé:f
oppressive act from individuals witbi‘ o
whom they stand .n cer‘ta.}'n,_' -
relations, is called a beneficial

'_legis!atfons....l.n interpreting such:a

L

statuo, the principle ostablishod rs -
that there is ézo room for taking a
narrow view but that the court is -

entitled to be Qem;ro'us towards -fﬁe: C

/ persons on whom the benefit has:.’




been conferred. It is the duty of the

court to interpret a provisi'on‘

especially a beneficial prowsmn

Liberally so as to give it a WIder--

meaning rather than a restrictive

meaning which would negate the

very object of the rule. It is a well

settled canon of construction that in

constructing the  provision -of.
beneficent enactments, the court

should adopt. that construction

which advances, fulfils, and furthers
the object of the Act, rather than the
one which would defeat the same
and render the . protection
illusory..... Beneficial provisions call
for liberal and broad interpretation
so that the real purpose underlymg
such enactments, is achieved and
full effect is given to the prmc;p/es

underlying such legislation.”

Remedial or curative statues on the other hand have -

becvii explained as:-

"A remedial statute is one which
remedies defect in the pre existing law
statutory or otherwise Their purpose is
to keep pace with tbe views of society.
They -serve to keep our system of

Jjurisprudence up to date and in

‘Sp -




harmony with new ideas or conceptions

of what constitute just and proper. - | R
human conduct.  Their leglt/mate"f'-,""i:.:
Y purpose s to ddvance human rights and -

! re/at:onsh/ps Unless they do this, they:—f'.;__‘-;-": N
are not entitled to pe known as remedralii:..,': .
legislation nor to be liberally construed. ﬁ
Manifestly a construct:on that promotesﬂ e
improvements in the administration of:f"-.: .
justice and the eradication of defect in '
the system of jurisprudence should be .. |
" favoured over one that perpetuates CR.
wrong”. ‘

Justice Antonm Scalia_of the U.S. Supreme

Court in his book on Interpretation of Statute“

States that:

“Remedial  statutes are
those which are made to suppl'y‘”'_
such defects, and abridge such: .
superfluities, in the common law,
as arise from either the genera"l_:‘ :

| ' | | imperfection of all human !avi{;'f'_,'_-ff e
from  change of time and
circumstances, from the mistakcs_.-:"_‘}.-"' »
~and unadvised determinations of"_ : o
unlearned (or even !earned):
Jjudges, or from any other cause

whatsoever.” -

é‘s?}?\
. @é‘;\$
@

13- The legal propos;t/or‘ that emerges is that genera//y

benef/C/a/ /ec*/o/at/on is to to given liberal /nterpretaf/on fhe

beneficial legislation must carry curative or remedia/-co‘n,fen('

A.T.Té,—&




I

Such legislation must therefore, either clarify an ambiguity'o'r”

an omission in the existence and must therefore. :the

explanatory or clarificalory in nalure. anbe !he. penr;onom '
does not have the vested. rights o be appoin.{'e‘d-”-'@."e‘)/v.}/';A
paticular post, cven advertised one and private /cspondc,”b :
who have heing regularized are having the/cqws:te
‘qua/{fication for the post againslt which the were appomteo’ '.
vide challenged Act, 2009, which is not effectingi}‘lﬁ_e:\}e:st;é'd.
right  of. ényone, hence, the same ié d&emedtobe a

Deriehoial,  remec ol and  curative Iegislatfoh '.‘qf_”:'thé‘;_r_""

Parliament.

14-  This court in its earlier judgment dated 26" Novem_blér.

2009 in WP No. 2905 of 2009, wherein the sém"e f_kngbé'rj"?
Pakhtu-nkhwa (Regulariiation of Servers ) Act2009wres o
were challenged has held that this court has gofno
jurisdiction to entertain the writ petition in viewig:_f; Arflcle212
of the Constitution of Islamic Republic of Pakfstan1973as ‘.

Can Ad, Rule or Notification effecting the terms and po‘ndit(o'ns.:“ o

of service, would not be an exception to thaf,.':;-'f ;se.én_ in the S o

“light of the spirit of the ratio rendered in f,thvé}'_ 'base':' .o-f



LA.Sherwani & others Versus Government of Pak/stan

reported in 1991 SCMR 1041 Even otherwise, underF?u/e 3
(2) ol the = Khyber Pakhtunkhwa  (Civit Servan[s)

(appointment), promotion and transfer) Rules 1989, 'a.w'ui‘/-ﬁ(iz?e' ’ -
a department to lay down me(hod' of appomfmem‘ S
qualification and other conditions applicable to fhepoS(In
consultation with Estahlishment & Adiinistrative Dépa./'f'.f'ﬁfc;'/?'(' :-

and the Finance Department. In the instant cése___._-fhé’ duly R

oy R

elected Provincial Assembly has passed the Bi///Ac’z":" which .-
was presented through proper channel e Léngénd;i,

Establishment Department, which cannot be qufzia_"s,)Lzec'f-,-"_o,i'i: ~

declared illegal at this stage.

: ‘/@ Now rcom/ng to the second aspect of' the caso tha( __‘ o
. petit/'one}s legitimate expectaﬁc;/ in the shape of pr;nfd_t}'o‘h'
A has ';‘.-}'.{e_rec{‘ due to the promuigation of Act, ib/-'d,.;-_-fn tfns
respect, it /'é a long sfénding principle that pfohwtionﬁf'él (ﬁﬁéf n
vested right but it is also an established principle z‘halwhen -
ever ény law, rules or instructions fe.garding proniéj‘tl/'.(jair'?'jl._ are B
vioiated then it become vésted right. No doubt pent/oners /n

the first instance cannot claim promotion as a vested. right.

cenr - &\.\,ER




A

A

but those wlo fall within the promotion zone do hav

——

right to_ bé considered for promotion.

16- lSince the ACIXV/ of 2009 has bnen (/m“/'upc/ __{}
beneﬁcia/ ‘and remedial Acf,' for the purpoj%jei of a/!rhose |
employees who were appointed on cone‘rac'r‘-:sjr_r}'c_./j :}ﬁ-é;i/: have
/Jec_ome overage and [/7{9 promulgation of: The‘ ~'A&‘; Was

: necessary to g,'ven them the protection thereforemeomer
side of. the picture could not be brushed a szdes:mply/r ;s .
the vés{ed right of in serviée employees to becons:dered fOr L
promotion at their own turn. Where 2 valid andproperru/es
for promo‘t(on have been framed which are not g/veneffed S
such-omission on the part o}‘ Government agencyamounrs o
to failure to perform a'(;/uty. by law and in such Cases H/gh
Court always has the 'ljur/'so’icﬁon to /nten‘ere/nserwce
émp/dyees / civil servants could not claim promor/on to a ”
hr’g/vef position as a maf‘ter' of legal right, at th'e. s_a%é z‘/me lt _'::
had to be kept in mind that all ,o'ub/'/'c powe;sli were m fhe N
nature of a .sacred trust ané’ its functionary a_ré '_r“?:(-q_u;.‘}-ed. 'to,l" .

exercise same in a fair, reasonable and transparent manner. . - -

& U)Q .

strictly in accordance with.law. Any transgress@/jv:;f,r"c‘)m.;s'uc?_h |




,@ Indued the petitioners can not claim their: /‘nl/'f‘fa/ o

appointments on a higher post but they have every 'r/'lgh-tnto'_- 2N

principles was liable to be restrainsd by the supefio‘r'_bq[/hﬁsflifj

their jurisdiction under Article 199 of the Cons‘t}jz:‘Uz_‘/'c-'J'h:.f:_'bf7é' '-" L

could not overiook that

right there was always legitimats expectancy on }f'?é?-béf.fof;é
senior, competent and honest carrier civil Séwéhf‘:'to'”be-
promoted to a higher position or to pe coh_js/dé‘(é.d‘fo;_l” -

promotion and which could only be denied for go_c}d;- ‘proper -

and valid reasons.

be considered for promotion in accordanc'e_’_ W/th (lvje. o
promotion rules, in field. It is the object of the e?z‘éb];’_s('}ﬁvght4;‘-.-_ L

of the courts and the continue existence of courz‘s'of“'lﬂé_v{( is to -

dispense and foster justice and to right the wreng ones.

Purpose can never he complotely achicved unfess the in.-

R L

- Jjustice done was undone and unless the courts. stepped in

and refused (o perpetuate what was patently uhj&'st-,.»u:/?'fair
and unlawful. Moreover, it is the duly of public authori_z‘(és;.as_. =

appointment is a trust in the hands of public authorities and it

even in the absence bf_‘sa"r/'c"l‘ legal " '

is their legal and moral duty to vischarge their funcﬁojvs as :




trustee wilh complete transparency as per /‘0(;{/12‘()/)")1:/){. ol
Jaw, so that no person who is eligible and entitie to hold such -

post is excludad from the purposo of solaction and i:%'-nét: ¥

o

deprived of iiis any yht

@(ﬂ / @ensidering the above-seltled. principles-we: are of :;th.é -

-

igm-opimon thal Act XVI of 2009 is although beneﬁc’iél‘_and'ﬁ'_ .
remodial Iegisléfion’ but its e_'néctment has effec"té:d 1)5@_ m

service employees who were in the promotion.-zone, "

therefore, ‘we are convinced that to the extent of m serwce o
employees / petitioners, who fail within the promoffc.)n"_‘-éovje}_‘ |

have suffered, and in order to rectify the inac!verten‘t‘. n7lsfa ke -
of the /'e‘spondents/Departmenf, it is recommended i‘hét tlhei...i
promotion ules in field be implemented andthose
employees in a particular cadre to. which corfemquotafor
promotion is reserved f(_)r in service employees, rhe \,Jmcbe |

filled in on promotion basis. In order to remove the arﬁiﬁ‘/gju/'ty- o

——

—

and confusion in this respect an example is quofe‘d,_ “"!f’ih‘ any.

cadre as per existence ruies, appointment is to be médﬁe on

50/50 % basis ie 50 % initial recruitment ;a'h'd-"50= %..

pro:iolion  quota then ‘all the employees have be_ér"_r'




—

caehie amdiequal mimy

from amongst the eligible~in service émploy®es. other wise. -

DPCTH FITIRAIE SOTMaTessPromoted

A

FEEER the backlog

eligible for promotion on the basis of sonority cun fitness.*

4"

the following_ terms:-

(i) “The Act, XVI of 2009, commonly
known as (Regularization Of Services)
Act, 2009

is held as boenceficial

which

interference is advisable hence, upheld.

and

remedial legislation, to no

(if) QOB tegre directed

Oy s-WOrkout';thp. backlog of the’

promotion: quota as per  above

mentioned example, within 30 days and
titl
till then

" consider the in scrvice employecs,
?’

is washed out,

there would be complete ban on fresh
4

.'/ f/" !

Wy

r'n,('

(.
Syl

récruitmoents.

/

Order accordingly. /

-
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'S~ In view of the above, this writ petition is disposed of in
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{OFFICE OF THE D STRICT EDUCATION OFEICER
o : " (M) DISTRICT BUNER

. PHONE & FAX NO. 0939-510468 -
sl EMAIL: edobuner@gmail.com

Consequent upon recommendation of the Departmental Promotion Committee: and

dlowmgvsc‘l's/CTs SAT, S.Qfari , PSHTs and PST. are hereby promoted and posted as SST (Bio-Gliem &

aths ~Phy), SST (General)in'  BPS-16 (Rs 18910:1520- 64510) plus usual allowances as admissile
ider the flles -on the regular basis under the exi ing: policy of the provincial Govt; on the terms ;and

nditioris ‘given below, with mmediate effect in the interest of public service.

i

SRl “.. . ASST (Maths- Ph . o

Sy L E R oo . : .

I.PRDM'OTED FROM PST 1O SST (Maths — Phy ) BPS-16. -
Z:Np'j N'-".;;"l_'ne.'oie Téa'chel;" 3 Present - Pla‘_t'ze |

of | School Where | Remarks o
4 . oz | Posting - . _| Posted :

GPSAGARAI ~  : GHSSASHARAY . - [Avp PR

, y ' o L s B.SST {Chem- Bio)

PROMGTED FROM PST TO SST (Chem. Bio BPS-16.

No: ;,Néi.{n'e'of Teacher. .  [Present Place of School  Where | Remark€
. RAHMANULLAH ., . 'GPS MANYARAI GHSS BAGARA AV.P

TR T ETRE S . V‘*‘J
- N e C.SST(Gen; ). ‘ M
o k. . :

-

1

ROMOTED FROM SCT %O $ST (G) BPS.16 |

A
A L i
v,

o ‘Name of Teag:her'f..f‘ : Present - P!ac“e

Yl saei ot F o |onshisaR” s . | cHstem z

of [School  Where | Remani

o
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Dlrec:or Elemerrtary & Secondary Educanon Khyber Pakmunxbwa Peshawar with

No 1281-86 { file: Nc ZPromotxon SST 8-16 dated 2410700»7 '
Deputy’ COmMISSW Buner at Daggar.

flto Endst:

-+ District Nazxm Buner
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TORE THE PE SHBWZ&R HIGH GL CURT

" pahari ALam ST (5C) GHS Shal Bandal

Flrh WV SRR 2oes

Rehmatullah, SST GHSS, Gagra, District Bun
ghahbaroz Khan 35T (5C), GHS Shal Bandi
[ramullah SST (8C) GHS Diwana baba
Bakht Rasool Knan (5C) GHS Diwana Baba
Abdur Ragib ssT (G) CHS Bajkata |
Sher Akbar sST (G) CMS Banda
Shairbar SST (G) cM3 Kuz Shamnal.
Kub Zar SST (G) GHS Cheend
Habib-ur-Rehral sST (G) GHS Bagra
shaukat ST (8C) GHSS Amnawar
,Subham Gul 8ST (G) GMS Alami Banda.
Gul Said SST (G) GHS Karapa

giad Arin S5T (G) GCMHS Daggar
gardar Shah (&) GCMHS Daggar

Israr Ullah ssT (SC) GHS Chanar

Mahir Zada (88T) GHS Shal Bandai.
Shir Yazdan sST (G) District Buner

Miskeen S8G (G) GMS Shargahy, District Buﬂe‘r".-_'-"r' -j i . rn . -

Versits

Government of Khyber Pakhtunkhw_.é r
gecretary, E&SE Department, peghawar. o

liifector E&SE, KPK, Peshawar

letnct Education Officex (M), Bunel atDaggEy'T'/ s o4
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e
YRIT PETITION UNDER ARTICLE 199
OF  THE CONSTITUTION OF THE
[SLAMIC REPUBLIC OF PAKISTAN,
1973.

Sheweth,;

iy

2)

3)

4)

That numerous vacancies of SST in BPS-16 were available '

in the respondent department since long andtn‘o,steps

were taken for- appointments against those. 'posts. ’

Howevey, in the year 2009 an advertlsement was - o

published in the print media, mv1tmg apphcatlons for'“

appointment against those vacancies, but a nder Was,

given therem that in-service employees Would notrLe o

eligible and they were restrained from . makmg__‘

applicatiohs.

That the petitioners do belong to the- category of 1n~’

semce employees, who were not perrmtted to- apply

agamst the stated SST vacancies.

That those who were appo‘inted on adhoc/ contract baf51s

against the abovesaid vacancies Were. later :on

%’
é‘@

regularized on the strength of KPK Employeesf f ‘.

(Regulanzatlon of Services) Act, 2009 (Act No XVI Of

2009)

That the - Iegulanzatlon of .the adhoc/ contract

employees, referred to in the precedmg para prompted L

the left out contendents, may be ’ihe in- Serv1ce SRS

employees who desired to take part in the competltlon

or those who did fall in the promotlon zone, to ﬁle_

: EXAM!NE L
PeshawarHigh it




5)

6)

)

petitions, which were wltimately decided v'i'de‘,aw‘i“- L

consolidated judgment dated 26.01.2015 (AnneX “A ) '

That while handing down the judgment, ibid --thi's o
Hon'ble Court was pleased to consider the promouon' ;
quota under pariagraph 18 of the judgment, as “also ,a:’ |
direction was made in that respect in the conelu_ding : o

para to the following effect:-

«Official respondents are directed to Workout j:

the backlog of the promotion quota as per above
mentioned example, within 30 days- d-', o
consider the in-service employees; till .the
backlog is washed out, il then there woald be =

complete ban 0T fresh recruitments”

That the petitioners were considered for promotlon,
pursuant to the findings given by this august Court in the o
apovereferred judgment, and they were appomte.d on o
promotion on various dates ranging from O1. 03 2012 te o
31.07.2015 (Annex «p”), but with immediate: effect ces |
against the law laid down by the august Supreme Court A
that the promotees of one batch/ year shall ranik Semor 4’)‘& ‘
QD

to the initial recruits of the sarne batch/ year. ;

That till date cernijority list of the §STs in BPS 16 ha'g nof R
been issued, as against the legal obhgatxon cof the -

respondents 0 issue seniority list every year.-

That though the petitioners were having the' ‘requi‘re_d'
qualiﬁcations much earlier and the vacancies Wer.'e'al'so.j‘-' L

available, but they were deprived of the benefit 'of |

promotion at that juncture, as against the pnnc1p1e of 1aW i




./ laid down by the apex Court i

from the enjoyment of the high post not only in. tez:ms of '.

status but also in terms of financial benefits for years

9) That feeliﬁg mortally aggrieved and havmg no other‘ a
adequate and efficacious remedy, the petltloners.__ .

approach this august Court for a redress, mter aha on o

the fbllowing grounds:-
GROUNDS:

A. That the petitioners were equipped wit

ation for promotion o the posts of SIT (BPS-16)

'postswére retained vacant in the promotlon quota
P creating a backlog, Whlch was not attnbutable to the .-
petitioners, hence, as per following exammatlon by the“ .
august Supreme Court, the petitioners are entltled to .:'?

the back benefits from the date the vaca.nc1es had '

occurred; | | 4

“promotions of such promotee (petztzoners'

n the case of Azam All : |

':_a’{:‘ reported 1985 SCMR 386 and follovved in Muhammad T
|- .
: Yousaf (1996 SCMR 1287). As such they were. depnved L

ith all the ',"r.équ_ii.é N |

“in the instant case) would be regular from' o

date that the vacancy reserved: urider. the;.

occurred”

back penefits attached to the post from-

Peshawar‘H tghé ’o_uﬁ_ .

-DEC 2016

. DR

‘ qualific
: long ago and also the vacancies were avallable ’:Siit"zfo:l»
no valid reason the promotlons were mthheld and >the-. :

_Rules for departmenfal : pro_mono_n.ﬁi- -
'Y That the petitioners have a right and entiflement to the R

Exm\nme B

@\““‘ -
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.
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C.

quahilcanons of the pet

itioners and availab

vacancles c01n01ded.

That the petifionet

same batch, are requir

fresh appointees,
seniority list an

has been issued/

That in view of the fact that

igsued, the P

appeal noX can hav
for agitating their grieva

Court can issue appropriat

respondents to
the pr1n01p1e of
pronoun

SCMR 325, etc.

That the petitioners

d uptill now no senior

nts becomes known to them.

s being the promotees of one and
ed to be placed semor to

pbut the res

circulated.

e recourse to the Se

ie dﬂ’ecnons to

act in accordance Wi

law laid down by the apeX Court

have not heen treat

ainst the pY ov151ons of

serve their right to

E.
| accordance with law as ag
4 of the Constitution.
" F. That petitioners re
grounds with leave of th
Cre pN responde
Prayer

L\\i 11\

In view of the

acceiétance of thi

pleased to issue an approp

for treatin

S oetmon

g the promotion of the

foregoing, its 1

riate direction to the Ies

petmoners from

cements reported in pLD 1981 SC 612,

ility of the e

fhe
the o

pondents have sat on the-' .

ity list Whatsoeverf- o

no seniority list has been -
otitioners neither canl file a departmental
rvices. Tnbunal‘-l ‘

nces, therefore, thls august-

1th law, m vleW oi

m’che.-;' -

2003

ed in
Axtlcleq})

urge adaitional

thlo Hon'ble Court may be
pondems

@@__,_,,

)%}@

s, therefore, prayed that 5n - e

’the ‘date- S
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d omn, a_nd the yacancies had
ate the Egniori.ty hsw j

they Wére qualifie
o fthe Niﬁre‘tﬂitioners being

available, and also 10 circul
18), giving senioxr positions t

es against the fresh recruits.

promote
omedy to which fne petitioners are tound fit N

Any other T
anted.

‘n law, justice and equity may also be gr

|
Petitioners

Through

Muhammad ,
Kdvocate Sup}éme court . |

Alkhtat 11yas

Advocate High Court

CERTIFICATE: S
1t is certified th a the subject matter has
carlier been file tCourt. © 4

at no such petition ©
‘tioner in this augus

d by the pett

1I8T OF BOOKS:
) Constitution ©

2) Case law accor

f pakistan, 1973.
ding to neec-

| o .

£ XAM t.vgfé o
peshawar Hgh Sourt
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PESHAWAR HIGH COURT. PESHA WAR

ORDER SHEET - /’T

Date of Ordet/
Proceedings -

Order or other Proceedings with Signat;/; ol Ay

01/12/2016.

L

d”l.{ ‘

WP No. 1951-P/2016 M.

Present: ~ Mr. Isa khan Khalil, advocate }

WAOAR AHMAD SETH, J.- Through ‘t-h'e' instant 'w'ri’t-

petition, the petitioners  have prayed for “issuance of “an |

appropriate writ directing the respondents to treat.thchf‘ﬁl'tjmotidn 4
from the date, they were qualified on and also to circulate the |-
seniority list of SSTs BS-16 by giving them senior position being”

promotees against the fresh recruits.

2. Arguments heard and available record gone through.
3. ‘The prayer so made, in the writ pjetition' and argued |- i

at bar clearly bifurcate, the case of petitioners .‘hi:'-tlvs)o- parts; |
firstly, petitioners. are claiming an appropriéte.’direction'to"thé
respondents (O circulate the senior list of .SSTs (BS:16). -Yes,

according to section-8 of. Khyber pakhtunkhwa, Civil Servants |

Act, 1973, for proper administration of sqwaigi_e,' pi}d,‘r'é,ol‘ post, the |- e

Al TES

izx;w’f R
Pesbawér th gouﬁ' ..\ o

/6 DEC 29’16




|

bemdes ‘Congideriig ‘-‘them xsemor beihg, pr 50T

appointing authority shall cause a seniority list of the members of -
the time being of such service, cadre, or post to be prepared and |
(he said seniority tist so prepared under subscction-1, shall be

revised and notified in the official gazette at least once in a

calendar year, preferably in the month of J anua'ry.' In view of {he- R

clear provision of law, the first prayer of thé-petitioners'is*’
allowed with the consent of learned AAG ana the. 9.(-““._}31&611(_"‘
authority is directed to issue the seniority list.of SST’S BS 16, »m
accordance with the law, relating to seniority ete,. bu’t”iﬁ 1he

month of January, 2017, positively.

Cq Weete oo D ST
whegein - they " hay

respondents for. treating the proftotiono fthe petitioners, fiom:the.”

date. they ~were "gualified dnd Vac aiicies had. beconie; available-

3 Agains

S nd b

sined; weare: of the- view- that thezsame |
ce. and...as:. such under

article-212 of flie constitition this Court < Baread o éntértainithat |

‘portion of the writ petition.

5. In view of the above, this writ petition is disposed of ,'




bate of i

—

with the direction to the respondents, as indicated in péraJB,"
whereas the seniority and promotion being terins and-conditions |
of service is neither cntertain-able nor maintainable dnowrit |

jurisdiction.
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BETTER COPY.

- "IN THE SUPREME COURT OF PAKISTAN.
" (APPEAL JURISDICTION)

~ PRESENT:
.. " “MR. JUSTICE EJAZ AFZAL KHAN
- MR.JUSTICE SHAZMAT SAEED
' ““MR. JUSTICE EJAZ UL AHSAN.

.CIVIL PETITIONS NO. 127-P TO 129-P OF 2016

- - _(Agamst the judgment dated 26.01.2015 Peshawar High Court Peshawar

'passed {m&wnh Petition N0.2905 of 2009, 3025 of 2009, and others.

e The Ch"i"_‘efSéc‘retary, Govt: of KPK, Peshawar and Others....Petitioner(s)

* (in all cases). ..

VERSUS.

. -. :"_Attaullah and Others
R Nasrumlnullah and Others.
: Mukhtar Ahmad and Others. Respondents.
S F For the petltloner(s) Mr.Mujahid Ali Khan, Addl.A.G.KPK

. ’.'-'Forthe respondent(s) Mr.Ghulam Nabi Khan, ASC -

Mr.Abdul Qayyum Sarwar, AOR.

. Date of Hearing $20.09.2017.

ORDER.

Ejaz Afzal Khan J. The learned Addmonal General

e “appearlng on behalf of the Govt. of KPK stated at the bar that as per
. instructions of the Government he does not press these petltlons Dlsmlssed
o as, such

B ;S"d/-Ejaz Afzal Khan,J
'Sd/- Sh.Azmat Saeed,J.
' ~~Sd/- Jjaz ul Ahsan, J.
' "ISLAMABAD

,20092017 | o -‘47‘}&..
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1

BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE TRIBUNAL
' PESHAWAR.

Service Appeal No: 108/2018
Fa_rid Gul SST GHSS Jangai: .~ - District Bunir. ... Appellant.
~ VERSUS

hS

'.Sé%?étary E&SE Department, Khyber Pakhtunkhwa & others. ......Respondents

JOINT PARAWISE COMMENTS ON & FOR BEHALF OF RESPONDENTS No: 1-3.

‘ Respectf-ullv Sheweth :-

% The Respondents submit as under:-

PRELIMINARY (')B.IECTIO'NS'. _
1 That the Appellant has got no cause of action/locus standi.

2 That the instant Service Appeal is badly time barred.

"
R

3 That the Appellant has concealed material facts from this Honorable Tribunal.

4 That the instant Service Appeal is baséd 6n mala fide intentions.

5 That the Appellant has not come to this Honorable Tribunal with clean hands.
*’6 That the Appellant is not entitled for the relief he has scught from this Honorab!e
~ Tribunal. ‘

7 Thatthe instant Servicé‘f‘Apbeal is'against the prevailing law & rules.

8 That the instant appeal is based on mala-fide intentions just to put extra ordinar'y
i pressure on the Respondents for gaining illegal service benefits against the post of
s SST(Sc: ) , : '

e \:‘ ’

9..That the Appeal is not maintainable inits present form.

I
: i

S L
e

16 That the Appeal is bad férr rﬁis-joinaer non joinder of the necessary partiés.

11 That this Honorable Tribunal has got no jurisdiction td énteriain the instant case.
"2 That the instant service appeal is barred by law.
13 Thatthe apbeflant has téeén treat_ed.;a_s per law, rules & policy.

14 That the appellant is not competent to file the'instant appeal against the Respondents.

15 That the notification dated 28/10/2014 is legally competent & is liable to be maintained.

o

.
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That Para-1 is correct to the extent that the Respondent Department has sought

"+ application from the eligible candidates for the appointment on adhoc basis against the

T

SST(G) Post in the year 2009 with the conditions that the in service teachers of al| cadres
are not eligible to apply for the said adhoc & contractual posts.

That Para-2, is correct that the appellant is a regular & bona-fide Civil servant in the
Respondent Department & was not allowed like others in service teachers on the grounds
that the advertised posts for SST(G) in BPS-16 are on contractual & adhoc based upon

9

which the regular & in service teacher s adjustments would be fatal for their respective

That Para-3 is correct that through an act of Services Regularization Act 2009 passed by

" the Khyber Pakhtunkhwa Provincial Assembly the services of those teachers who were-

appointed on adhoc basis regularized by Respondent Department. (Copy of the said Act

10

2009 is already attached with the Jjudicial file for ready references).

That Para-4 is incorrect & denjed on the grounds that the Respondent Department has
promotion policy for in-service teachers under which these teachers are also promoted

directions to consider to the Petitioner for promotion against the SST(G) B-16 Post &
consequent upon the said judgment dated 26/01/2015, the Respondent Department
has promoted the Petitioner against the SST(Sc: ) post in BPS-16 in view of his seniority
cum fitness basis in the Respondent Department.

That Para-5 pertains to the Court record & judgment dated 26/01/2015 which has
already been implemented by the Respondent Department, hence no further
comments.

That Para-6 is correct tg the extent that the appellant has been promoted against the
SST(G) B-16 post on the basis of his seniority cum fitness basis on dated 30/10/2014
with immediate effect instead of the year 2009.

That Para-7 is incorrect & denied. The stand of the appellant is baseless & without any
cogent proof & legal justification& even against the factual position that the
Respondent Department is regularly issuing the final seniority list of all cadres including
the SST (G) B-16 post under the provision of Sectioon-8 of Civil Servants Act 1973,

That Paa-8 is incorrect & denied on the grounds that the appellant has been promoted
against the SST(G) BPS-16 post in accordance with rules & on the basis of his seniority
cum fitness alongwith his other batch mates in the Respondent Department. Hence, the
plea of the appellant is baseless & liable to be rejected on the grounds that the cited
judgments reported as SCMR P-386 & SCMR 1996 P-1287 of the August Supreme Court
of Pakistan are not applicable upon the case of the appellant.

That Para-9 needs no comments being pertains to the Court record.

That Para-10 is also needs no comments being pertains to the Court record.
‘ %
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That Para-11 is correct that the Respondent department has filed a CPLA against the
judgment dated 01/12/2016 passed by the Peshawar High Court before the August
Supreme Court of Pakistan but on later the said civil Petition was withdrawn on the
grounds that as per judgment date 26/01/2015 of the Peshawar High Court, a back-legs
has been worked out for the prornotion of in service teachers on the basis of their
respective seniority cum fitness basis within the prescribed period of time, promotions
to the in service teachers are allowed on the basis of seniority cum fitness basis sin view
of the prescribed quota for each cadre in the respondent department.

That Para-12 is incorrect & denied. No departmental appeal has been filed by the

appellant to the Respondents. Hence, the appeal in hand is liable to be dismissed on the
following grounds inter alia :-

ON GRONDS.

A Incorrect & not admitted. The impugned Notification dated 28/10/2014is in accordance

Honor

with law, rules & policy, as well as with immediate effect-in terms of the appointment
Promotion & Transfer rules 1989. Hence, liable to be maintained in favour of the
Respondents.

Incorrect & not admitted. The statement of the appellant is baseless & liable to be
dismissed on the grounds that the appellant has been treated as per law, rules & policy
vide Notification dated 28/10/2014, which is not only within legal sphere but is also
liable to be maintained in favour of the Respondents.

Incorrect & denied. The appellant is not entitled for the grant of back benefits against

the SST(G) post since 2009 under the relevant provisions of faw, recruitment %
promotion policy.

Incorrect & denied. The appeliant has been treated as per law, rules & criteria in the
instant case having no violation of Articles 25 & 27 of the constitution of Islamic
Republic of Pakistan 1973 by the Respondents.

Incorrect & misleading. The stand of the appellant is illegal & without any cogent proof
& justification.

Legal. However, the Respondent Department seeks leave of this Honorable
Tribunal to submit additional grounds, record & case law at the time of
arguments on the date fixed.

- In view of the above made submissions, it is most humbly Prayed that this
able Tribunal may very graciously .be pleased to dismiss the instant

service appeal with cost in favor of the Respondent Department in the interest

of just

ice.

Dated / /2018 8 ' .

E&SE Department Khyber
Pakhtunkhwa, Peshawar.

(Respondents No: 2&3;

artmént Khyber

Pakhtunkhwa, Peshawar.
{Respondent No: 1)




BEFORE THE HONORABLE _ KHYBER PAKHATUNKHWA SERVICE TRIBUNAL
A PESHAWAR,

Service Appeal No: ~ /2018

LTI L TR T District 2, Appellant. “
VERSUS
Secretary E&SE Department, Khyber Pakhtunkhwa & others. ... Respondents
AFFIDAVIT
it
7 [, = w=-2 - . Asstt: Director (Litigation-ll) E&SE Department do hereby

olermnly affirm and declare that the contents of the instant Parawise Comments are true &
currect 1o the best of my knowledge & belief.

Deponent

: | g
| - .o N . - : ‘e@

Asstt: Director {Lit: It)
£&SE Department, Khyber
" pakhtunkhwa, Peshawar.




