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ORDER \Mr. Akhtar Ilyas, Advocate, learned counsel for the appellant- 

present. Mr. Muhammad Adeel Butt,'Addl: AG alongwith Mr. 

Muhammad Tufail, Assistant office of the Directorate, Elementary 

& Secondary Education (E&SE), Peshawar and Mr. Iftikhar U1 

Ghani, DEO(M) Buner in person present.

-s Vide.our detailed-order of^foday placed in Service Appeal No. 

82/2018^ titled “Abdur Rashid-vs- the Government ot Khyber-

13’'Muly, 2022 1.1/

.5^'

2r?

" X ..
}

^PakFtuhkhwa4hFough?^cre:tary(^Elernentar^&^Spcondary Education 

(E&SE), Department Peshawar and others” (copy placed in this file), 

this appeal is also disposed of on the same terms. Costs shall follow 

the events. Consign.
- :x

Pronounced in open court in Peshawar and given under our 

hands and seal of the Tribunal this 13'^ day of July, 2022.
3.

(KALIM ARSHAD KHAN) 
CHAIRMAN

■

(F^EEHA PAUL) 
MEMBER(E) i
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Proper DB is not available, therefore, the case is ’25.11.2021••-r •

adjourned \S^I ^ ^^^r the same before-^..

Reader
■i

\

»

I\-

15.06,2022 Learnt'd; ccHiii.sel lor the appollani preseiK. Mr. Yakmin Khan, ADEO 

aiongvvith • Mr. Kabirullah Khattak., Additional Advocate General for the 

respondents present.

;■

I

;
;■

Learned counsel for the appellant requested for adjournment on the ground 

thai he has not made preparation for arguments. Adjourned. To come up for 

garguinenrs on 13Ji7.2022 before the D.B.
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(MIAN MUHAMMAD) 
MEMBfR (E.XECL.rnVE)

(SALAH-UD-DIN) 
MEMBER (JUDICIAL)
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05.08.2021 Learned counsel for the appellant present.

Mr. Kabirullah Khattak, Additional Advocate General alongwith 

Ubaid-Ur-Rehman ADO (Litigation) for respondents present.

Former made a request for adjournment being not in 

possession of the file today. This being an old case be fixed in last 

week of September, 2021 for arguments. Adjourned. To come up for 

arguments on 23.09.2021 before D.B.

I
kyv /v^

Atiq Ur Rehman Wazir) 
Member (E)

Chairman

23.09.2021 Counsel for the appellant and Mr. Muhammad 

Rasheed DDA for the respondents present.

Learned counsel for the appellant requested for 

adjournment for preparation and assistance. Case to 

come up for arguments on 25.11.2021 before the,D.B.

tRozina Rehman) 
Member(Judicial)

Ci
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I . 14.01.2021 Junior to counsel for appellant and Kabir Ullah Khattak 

learned Additional Advocate General alongwith Ubaid ur Rehman 

ADEO for respondents present.
V

Due to COVID-19, the case is adjourned to 01.04.2021 for 
the same as before.

01.04.2021 Due to non availability of the concerned D.B, the case is 

adjourned to 20.05.2021 for the same.

Re

05.03.2021 Due to pandemic of covld-19, the case is adjourned to

05.08.2021 for the same before D.B.

I!

b
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■ t:.," '1C . ■. ^11^.2020 Due to C0VID19, the case is adjourned to 

/'/ y^lOlO for the same as before.
'A''•T

\
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-Ar

•r.
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. 'wDue to.COVlD19, the case is adjourned to 31.08.2020 for . 
the same as before.

06.07.2020. '
V ('

.'A
>

Due to summer vacation, the case is adjourned to 

05.11.2020 for the same as before.

31.08.2020 V*

t
\

f.

i."*'s* %f

Junior to counsel for the appellant and Addl: AG 

alongwith Mr. Obaid Ur Rehman, ADEO for respondents 

present.

05.11.2020
S..t.

t

■ V:

The Bar is observing general strike, therefore,. the 

matter is adjourned to 14.01.2021 for hearing before the D.B. ■■ ■

■■ y

(Mian Muhammai 
Member (E)
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09.01.2020 Due to general strike of the Khyber Palditunkhwa Bar 

Council, the case is adjourned. To come up for arguments, 

on 03.03.2020 before D.B.

rMember Member
''

Counsel for the appellant and Mr. Kabirullah Khattak, 

Additional AG alongwith Mr. Muhammad Irfan, Assistant for
03.03.2020

the respondents present. Learned counsel for the appellant 

ent. Adjourned. To come up for argumentsseeks adjoup 

on 08.04.2020 before D.B

(M. Amin Khan Kundi) 
Member

(Mian Mohamrnad) 
Member

s'
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'09.10.2019 Due to official tour of Hon’ble Members to Camp 

Court Swat, instant appeal is adjourned to 20.12.2019 for tte

same.

Reader

Learned counsel for the appellant present. Mr. 
Kabirullah Khattak, learned Additional Advocate General 
alongwith Mr. Obaid Ur Rehman, ADO present. Learned 

counsel for the appellant seeks adjournment. Adjourn. 
To come up for arguments on 26.12.2019 before D.B.

18.12.2019

Member Member

Clerk to counsel for the appellant present. Mr. 
Muhammad Jan, DDA alongwith Mr. Obaid Ur Rehman, 
ADEO for respondents present. Clerk to counsel for the 
appellant submitted an application for adjournment as 
learned counsel for the appellant has gone to Islamabad 
due to his personal engagements. Adjourn. To come up 
for arguments on tomorrow i.e 27.12.2019 before D.B.

26.12.2019

'• ^ A <

mber Member

27.12.2019 Counsel for the appellant present Mr. Muhammad 
Jan, DDA for respondents present. Learned counsel for 
the appellant seeks adjournment. Adjourn. To come up 
for arguments on 09.01.2020 before D.B.

Member
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Learned counsel for the appellant and Mr. Muhammad 

Jan learned Deputy District Attorney present. Learned counsel 

for the appellant seeks adjournment. Adjourn. To come up for 

arguments on 15.05.2019 before D.B.

30.042019 • ,

■ 'ff-e

V, .
i

■;

Member > -■

•t>, •

;;

Counsel for the appellant and Add!. AG for the 

respondents present.

15.05.2019

Due to demise of his father, learned Member of the 

Bench (Mr. Hussain Shah) is on leave. Adjourned to 

24.07.2019 for arguments before the D.B.

A-.::/'

.

ChairmW

;
A ■ s

Learned counsel for the appellant present. Mr. Usman 

Ghani learned District Attorney for the respondents present. 

Learned counsel for the appellant seeks adjournment. 

Adjourned. To come up for arguments on 09.10.2019 before 

D.B.

24.07.2019
■ A:"

n

.•
■•r

. *: •

(Hussain Shah) 
Member

(M. Amin Khan Kundi) 
Member

■

!

T
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24.01.2019- Clerk to counsel for the appellant present. Shakeel .

Superintendent representative of the respondent department '

. present. Written reply not submitted. Representative of the 

respondent department seeks time to furnish written 

reply/comments. Granted, To come up for written 

reply/comments on 13.02.2019 before S.B

Member

13.02.2019 Learned counsel for the appellant and Mr. Kabir.

Ullah Khatlak learned Additional Advocate General 

alongwith Ubaid ur Rehman ADO present.

Representative of the respondent department submitted

written reply/comments. Adjourn. To come up for 

rejoinder/arguments on 28.02.2019 before D.B.

Member

28.02.2019 Clerk to counsel for the appellant and Addl. AG 

alongwith Hayat Khan, AD for the respondents 

present.

Due to general strike on the call of Bar 

Association instant matter is adjourned to 30.04.2019 

before the D.B.
;/■

't

Member Chairman
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Neither appellant nor his counsel present. Mr. Kabirullah 

Khattak, Addl: AG for respondents present. Case to come up 

for written reply/comments on 09 .10.2018 be

10.08.2018

‘B.
N '

Chairman

Counsel for the appellant Mr. Akhtar Ilyas Advocate 

present. Mr. Kabirullah Khattak, Addl. AG for the 

respondents present and made a request for adjournment. 

Granted. To come up for written reply/comments on 

27.11.2018 before S.B. -

09.10.2018

CFTairman

Learned counsel for the appellant and Mr. Kabir Ullah 

Khattak learned Additional Advocate General alongwith Mr. Hayat 
Khan Assistant Director present. Written reply not. submitted. 
Representative of the respondents seeks time to file \A/ritten 

reply/comments. Granted. To come up for written 

reply/comments on 18.12.2018 before S.B.

27.11.2018

Learned counsel for the appellant and Mr. Kabirullah 

Ichattak learned Additional Advocate General alongwith 

Muhammad Azam KPO present. Written reply not received. 

Representative of the respondent department seeks time to furnish 

written reply/comments. Granted by way ot last chance, lo 

up for written reply/comments on 24.01.2019 before S.B.

18.12.2018

come

V

Member

V'
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' 'W'Counsel for the appellant present. He submitted preliminary ; 
arguments that similar appeal no. 363/2016 titled Shireen Zada-vs- 

Education Department and appeal no. 489/2017 titled Sher Yazdan-vs- 
Education Department have already been admitted loVegular hearing. This

i

has also been brought on the same grounds.

• 07.02.2018

In view of the orders in the above mentioned service appeals this 

appeal is also admitted to regular hearing on the basis of the submission of 

the above mentioned plea. The appellant is directed to deposit security and 

process fee within 10 days. Thereafter notices be issued to the respondents 

for written reply/cpmments on 16.04.2018 before S.B.

•;i
(AHMAD HASSAN) 

MEMBERa.;
i

' i.i ^

Clerk of the counsel for appellant and Addl: AG for the 

respondents present. Security and process fee. not deposited. Appellant is 

directed to deposit security and process fee within seven(7) days, thcreafler 

notices be issued to the respondents for- written ■'rcply/comments on"

16.04.2018

05.06;2018-'before S.B. •

emberi

05.06.2018 Learned counsel for the appellant present. Learned Additional 
Advocate General present. Security and process fee not deposited. Learned 
counsel for the appellant requested for further time to deposit security and 
process fee. Requested accepted by way of last chance. Five days given to 
deposit security and process fee. Thereafter notices be issued to the 
respondents for written reply/comments. To come up for written 
reply/comments on 10.08.2018 before S.B

Scv-i^§5proc6-

Member
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FORMOF ORDERSHEET
• Court of

109/2018Case No.
•t

Date of order 
proceedings

Order or other proceedings with signature of judgeS.No

1 2 3

The appeal of Mr. Abdul Amin presented today by Mr. 

Akhtar Ilyas Advocate, may be entered in the Institution 

Register and put up to Worthy Chairman for proper order 

please.

23/1/20181

1
REGISTRAR

2- This case is entrusted to S. Bench for preliminary hearing 
to be put up there on ^ ^ y. j j ^bizilg-

¥
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE 
TRIBUNAL, PESHAWAR

- i.

/o^ /2018S.A. No.

AppellantMuhammad Rasool

Versus

Govt, of KPK through Secretary, (E&SE), 
Department, Peshawar and others............ Respondents

INDEX

Pages.AnnexureDescription of documents.S.No.
Appeal1.

ACopy of consolidated judgment 
dated 31.07.2015

2. 6r2A
of promotion order BCopy

03.08.2017____________ _______
Copy of W.P.No.1951 and order
Copy of order of august Supreme 
Court ofPakistan dated 20.09.2017

3.

c4.
D5.

Copy of departmental appeal /
representation___________ ^_____
Wakalatnama

E6.
ki

7.-
I

9^Dated:

•pellant

Through

Akhtar^Hyas
Advocate High Court 
6-B Haroon Mansion 
Khyber Bazar, Peshawar 
Cell; 0345-9147612
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL, PESHAWAR
SCftyhcr Paklutxsliliwa 

Service Trltjunaa

IH /2018S.A. No.
SJiary No.

Muhammad Rasool, SST (G) 
GHSS Nawagai, District Buner'

^3AppelT&t

VERSUS

Govt, of KPK through Secretary, Elementary & Secondary 
Education (E&SE), Department, Peshawar.

Director, Elementary & Secondary Education, (E&SE), Khyber 
Pakhtunkhwa, G.T Road, Peshawar.

District Education Officer (M), District Buner at Daggar.

1.

2.

3.

Respondents

APPEAL U/S 4 OF KHYBER PAKHTUNKHWA 

SERVICE TRIBUNAL ACT, 1974 FOR 

TREATING THE PROMOTION OF THE 

APPELLANT FROM THE DATE HE HAS 

QUALIFIED ON, AND THE VACANCIES HAD 

BECOME A VAILABLE:

Sheweth;

1) That numerous vacancies of SST in BPS-16 were available in the 

respondent-department since long and no steps were taken for 

appointments against those posts. However, in the year 2009 an 

advertisement was published in the print media, inviting
applications for appointments against those vacancies, but a rider 

was given therein that in-service employees would not be eligible 

and they were restrained from making applications.•-5 r 'tt
2) That the appellant do belong to the category of in-service 

employees, who were not permitted to apply against the stated 

SST vacancies.

, 3) That those who were appointed on adhoc/ contract basis against 
the abovesaid vacancies were later on regularized on the strength 

of KPK Employees (Regularization of Services) Act, 2009 (Act 
No.XVI of 2009)



2x-.
■:/

r-1 4) That the regularization of the adhoc/ contract employees, re ferred 

to in the preceding para, prompted the left out contendents, may 

be the in-service employees who desired to take part in the 

competition or those who did fall in the promotion zone, to file 

writ petitions, which were ultimately decided vide a 

consolidated judgment dated 26.01.2015 (Annex “A”)

5) That while handing down the judgment, ibid, the Hon’ble 

Peshawar High Court was pleased to consider the promotion 

quota under paragraph 18 of the judgment, as also a direction 

was made in that respect in the concluding para to the following 

effect:-

^‘Official respondents are directed to workout the 

backlog of the promotion quota as per above mentioned 

example^ within 30 days and consider the in-service 

employeeSj till the backlog is washed out^ till then there 

would be complete ban on fresh recruitments”

6) That the appellant was considered for promotion, pursuant to the 

findings given by the august High Court in the abovereferred 

judgment, and he was appointed on promotion on 03.08.2017 

(Annex “B”), but with immediate effect, as against the law laid 

down by the august Supreme Court, that the promotees of one 

batch/ year shall rank Senior to the initial recruits of the same 

batch/ year.

7) That till date seniority list of the SSTs in BPS-16 has not been 

issued, as against the legal obligation of the respondents to issue 

seniority list every year.

8) That though the appellant was having the required qualification 

much earlier and the vacancies were also available, but he was 

deprived of the benefit of promotion at that juncture, as against 
the principle of law laid down by the apex Court in the case of 

Azam All reported 1985 SCMR 386 and followed in 

Muhammad Yousaf (1996 SCMR 1287). As such he was 

deprived from the enjoyment of the high post not only in terms of 

status but also in terms of financial benefits for years. It may not 
be out of place to mention here that the appellant was at 
promotion zone at the time of Regularization of Adhoc recruits 

of2009.

9) That appellant alongwith others filed W.P.No. 1951-P/2016 for 

issuance of seniority list and considering the appellant from the
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I ^ date when the Adhoc Employees were regularized instead of 

immediate effect.

10) That the stated writ petition has been decided by worthy 

Peshawar High Court vide order dated 01.12.2016. (Copy of 

W.P.No.1951 and order is attached as Annex “C”)

11) That the respondents assailed the judgment of Peshawar High 

Court referred to in Para-4 above before the august Supreme 

Court of Pakistan. On 20.09.2017 (Annex “D”) the respondents 

withdraw the petition and as such the judgment of hon’ble 

Peshawar High Court attained finality.

That after the withdrawal of appeals, the appellant preferred 

departmental appeal/ representation (Annex “E”) to respondent 
No.2, through proper channel, which was not decided/ responded 

within the statutory period, hence the instant service appeal, 
inter-alia on the following:-

12)

GROUNDS:

A. That the appellant was equipped with all the requisite 

qualification for promotion to the posts of SST (BPS-16) long 

ago and also the vacancies were available but for no valid 

reason the promotion was withheld and the post was retained 

vacant in the promotion quota, creating a backlog, which was 

not attributable to the appellant , hence, as per following 

examination by the august Supreme Court, the appellant are 

entitled to the back benefits from the date the vacancies had 

occurred;

^‘promotions of such promotee (appellant in the 

instant case) would be regular from date that the 

vacancy reserved under the Rules for 

departmental promotion occurred”

That the appellant has a right and entitlement to the back 

benefits attached to the post from the day of the qualification of 

the appellant and availability of the vacancies coincided.

B.

C. That the appellant being the promotee of one and the same 

batch, are required to be placed senior to the fresh appointees, 
but the respondents have sat on the seniority list and uptill now 

no seniority list whatsoever has been issued/ circulated.
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That the appellant has been discriminated, which goes against 
the provision of Articles 25 and 27 of the Constitution, 1973.

D.

That the appellant has not been treated in accordance with law 

as against the provisions of Article 4 of the Constitution.
E.

That appellant reserve his right to urge additional grounds with 

leave of the Tribunal, after the stance of the respondents 

becomes known to him.

F.

Prayer:

In view of the foregoing, it is, therefore, prayed that on 

acceptance of this appeal, this Flon’ble Tribunal may be pleased to 

issue an appropriate direction to the respondents for treating the 

promotion of the appellant from the date he was qualified on, and the 

vacancies had become available, and the impugned order may kindly 

be modified by giving effect from the date when the fresh recruits are 

regularized w.e.f 2009 alongwith back benefits in accordance to the 

judgment dated 26.01.2015 and also to circulate the seniority list of 

SSTs (BPS-16), giving senior positions to the appellant being 

promotee against the fresh recruits.

Any other remedy to which the appellant is found fit in law, 
justice and equity may also be granted. \

Appellant

Through
Akhtar iiyas
Advocate High Court

AFFIDAVIT

I, do hereby affirm and declare on Oath that the contents of the 
accompanying Appeal are true and correct to the best of my 
knowledge and belief and nothing has been concealed from this 
hon’ble Court.

De

13=1 atotcd 
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JUDGMENT SHEET
- Ur;.

PESHAWAR HIGH COURTJESHAWAJR'-\^''^
(JUDICIAL DEPARTMENT)

/G'/zV

Writ Petition No.2905 of 2009.

petition.
X

ATT A ULLAH AND OTHERS

VERSUS.

,!
THE CHIEF SECRETARY KPK ETC....RESPONDENTS

JUDGMENT.

"'.r. 01- ^tri.sDate of hearing

Appeliant/Petitioner (-ilh ('J(l l'\^ C^](xh)r-

0)AArrOA/ (f^(( 4pU:Ux'/<g . .A’.
R e s p o n d e n tj/Xju /

I

WAQAR AHMAD SETH,J:- Through' 4his.:' single'-

judgment we propose to dispose of the instant- Writ Petition

No.2905 OF 2009 as well as the-connected. :Writ Petition

Nos.2941, 2967,2968,3016. 3025.3053,3189,3251.3292- of

2009,496,556,664,1256,1662.1685,1696.2176,2230.25.01.,.2696.,

2728 of 2010 <5 206, 3:55,435 & 877 of 2011 .a.s do.mmon

Y " question of law and fact is involved in all these petitio.ns.

® •,

ACcpA.

grtijis;-
I
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2- The petitioners in all the writ petitions have-

approached this Court under Article 199 of the-Constitution of

i -

Islamic Republic of Pakistan, f97,3 with the following.relief:-

li is, therefore, prayed that on acceptance 

of the Amended Writ Petition the above i 

noted Act No.XVI 2009 namely ‘The North 

Wesf Province Employees (Regularization 

of Services) Act, 2009 dated 24"' October;

being illegal unlawful, without2009’

authority and' jurisdiction, based 'on-

malafide intentions being '

unconstitutional as well as ultra vires to

and

the basic rights as mentioned in the

constitution be set-aside and .the

respondents be directed to fiil up the above

noted posts after going through the legal

and lawful and the' normal procedure as''.

prescribed under the prevailing laws..

instead of using the short cuts for obliging-

their own person.

It is further prayed that the

notification No.A-14/SEr(!V})

11.12.2009 and Notification No.A-17/SEr.(5) - :

Contract-Apptt:2009 dated 11.12.2009, ■ as.

dated

V

well Notificationas

•j No.SO(G)ES/1/85/2Gg9/S.S(Contract) dated '

m .
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;
31,05.2010 issued as a result of above •

noted impugned Act whereby all the private

respondents have been regularized may \. \

also be set-aside in the light of the above
'

submissions, being illegal, unlawful, in-

constitutional and against the fundamental
i

rights of the petitioners.

Any other relief deemed fit and- 

proper in the circumstances and has not

been particular asked for in the noted Writ.

Petition may also be very graciously.

granted to the petitioners”.

It is averred in the petition that the petitioners are3-

y.oivitig in Iho tdiicnlion Dniinfimniil u! KPK wuikitKj'puslad

PST.CT,DM.PET,AT, IT. Qufi and SET in ■ different..-.as

Schools; that respondents No. 9 to 1359 were appointed on

*

adhoc/contract basis on different times and' lateron their

i
sen/lce were regularised through the North West Fro.ntier_

Province Employees (Regularization of Seivices).Act.'2009,

got The- requiredthat almost all the petitioners have

qualifications and also got at their credit the length of seivice;'

that as.per notification. No.SO(S)6~2/97 dated. .03/06/1993 ■

I

■ESTeD
•'f

.3 X A M I i/H
H/j^yCoun. .

1 .
'



'1
_/ '

« -,

the qualification for appointment/promotion of tlie : SET.

Teachers BPS-16 vvas prescribed that 75% SETs shall be

selected through Departmental Selection Committee on the \

basis of batchwise/yeaiwise open merit from amongst the

candidates having (ho prescribed qualification and-romafning ■

25% by initial recruitment through Public . Service

Commission whereas through the same notification the ' -

qualification for the appointment/promotion of the. Subject

Specialist Teachers BPS-17 was prescribed that 50% shall

be selected by promotion on the basis of seniority cum

fitness amongst the SETs possessing the qualification

prescribed for initial recruitment having five years.service and

remaining 50 by Initial recruitment through the Public Service

Commission and the above procedure was adopted by the

Education Department till 22/09/2002 and the appointments

on the above noted posts were made in the light of the above

notification. It was further averred that the. Ordinance ■

No.XXVII of 2002 notified on 09/0'8/2002 was promulgated

under the shadow of wlpich some 1681 posts -of .different.

cadres were .advedised by ihe Public Sen/ice Commission.

mA !"T
ATTESTED

(> , •
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I'

That before the promulgation of Act No.XVI of 2009
it was- \

piaciice of the Education Department that instead. oi" ■ 

promoting the eligibie and competent persons: amongst the 

teachers community, they have been advertisingithe .above 

noted posts of SET (BPS-16) and Subject Speciafist^ (SPS- . 

17) on the basis of open merit/adhoc/contract wherein Jt was

clearly mentioned that the said posts will be temporary'and 

will continue only for a tenure of six months 

appointment by the Public Serviced Commission 

Departmental Selection Committee That after-passing- the . 

KPK Act No.XVI of 2009 by the Provincial Assembly the 

fresh appointees of six months and one year- on-the adhoc - 

and contract basis including respondents no.9 to 1351 wifh.a 

clear affidavit for not adopting any legal course to. make their-

or till the. .
^ ■,

• or. .

services regularized, have been made permanent and .

regular employees whereas the employees and teaching 

staff 01 the Education Department having at their credit' a ■ 

service, of minimum 15 to maximum 30 years have been 

ignored. That as per coniyact Policy issued on .26/10/2002

the Education Department was-not authorised/entitled ■ to

1



niske sppointnienls in BPS~16,Qnc! above on the contract.

only appointing authority under.-the; rules 

Public Sen/ice Commission. That after the publication 

by the Public Service Commission thousands: of ..teachers 

eligible for the above said posts have already applied' but 

they are still waiting for their calls and that through, the above 

Act thousands of the adhoc teachers have been regulariz.ed 

which has been adversely effected the rights, 

petitioners, thus having no efficacious and adequate, remedy ■ 

available to the petitioners, the have knocked the door of this ' 

Court through the aforesaid constitutional petitions..' '

«■

basis as the . wa.s-.

made' -

of- the ■

4- The concerned official respondents have furhisljedi

parawise comments wherein they raised certain ..legal and 

factual objections including the question of maintainability of 

the writ petitions. It v/as-further stated that Rule 3(2) of the

N.W.F.P. Civil . Servants (Appointment, Promotion. &

1 r3nsfer)Rules 1989, authprised a department, to-lay .down

method of appointment,, qualification and other conditions

applicable to post in ccpsu{tation with Establishmeni- &

Administration Depatiment and the Finance Department.

^ ■.

■f

/
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That to improve/uplist the. standard of education, 

Government repiaced/amended the old procedure i.e. 100% .

the

■

incluaing SETs through Public Service Commission KPK for 

tociiiilmcnt of SETs B-16 vide Notifientinn No.SO(PE}T-'

5/SS-RCA/o! Ill date- ' 18/01/2011 wherein 50% SSTs (SET)
«•.

shall be selected by promotion

[

• I ;

::
the basis of seniority cum .on

i 5

i' ['fitness .he following manner-li

"(i) Forty percent from CT (Gen),

CT(Agr), CT(lndust: Art), with at least 5

years service as such and having the

qualification- mentioned in column 3.

O') Four percent from amongst the DM

i
with at least 5 years service as such and

having qualification in column 3.

(ill) Four percent from amongst the PET

with at least 5 years service as such and

having qualification mentioned in column 3.

(iv) One percent amo.ngst Instructional

Material Specialists with at least 5 years\

:

:



*

sen/ice and having qualification mentioned -
't

in column 3."

It is further stated in the comments that due. to ’the ■ \

degradation/fall of quality education the Government

abandoned the previous recruitment policy ■ of.

promotiorbjppointment/recruitment and in order to improve

the standard of teaching cadre in Elementary & Secondary'

Education Department. of KPK, vide Notification dated.

09/04/2004 wherein at serial No. 1.5 In column 5 the-

appointment of SS prescribed as by the initial recruitmen.ti

and that the (North West Frontier Provincial) Khyber

Pakhtunkhwa Employees(Regularization of Sefvices)Ac(.,

2009 (ACT No.XVI of 2009 daied 24"’ October, 2009 is legal, ■

la'Wful and in accordance with the Constitution of Pakistan
I

which was Issued by the competent authority and Jurisdiction,

therefore, all the writ petitions are liable to be dismissed. -

We have heard the learned counsel for the .parties and5-

have gone through the record as well as the law on the

subject.
ATTB

attested X AM I :r
Court.:
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6- The-grievance of the petitioners is two fold.ih respect 

of Khyber f=^akhtuni<hwa, Employees (Regularization 

Seivices) Act, 2009 firstly, they are alleging that regular post 

In different cadres were advedised through Public ' Service

li

of

;•
r

Commission in which petitioners were competing with, high 

profile carrier but due to promulgation of Act ibid, they could 

not made through it as no further proceedings, , were

i;

1

conducted against the advertised post and secondfy.3h.ey .y . i

arc agitating the legitimate expectancy regarding... their

promotion, which has been blocked due to the .ih.. .block'

induction /regularization in a huge number, courtesy.Act, No.

X/iof2009.

7- As for as. the first contention of advertisement and in ..

block regularization of eniployees'. is concerned in this- '

respect it is an admitted fact that the Government has the-

right and prerogative to withdraw some posts, already

advertised, at any stage from Public Seivice Commission
9 ■.

and secondly no one knows that who could be ..selected in • •

open merit case, however, the right of competition IS

reserved. In the Instant case KPK, ■ employees' '

4 '
■ 4---. .•

Coun. - .
p I* s
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(F\ ■ jii!ariZ3Uon of Seiviceo) Act, 2009 was pronwlgatec], ■ 

which in-fact was not the first in the line rather N. W.F.P. (now

Khyber Pakhtunkhwa) Civil Servants (Regularization of 

Services)- Act 1988, NWFP (now Khyber Pakhtunkhway ]

[RegJation of Sen/ices) Act, 1989 & NWFP (now Khyber : '

Pakhtunkhwa) Adhoc Civil Servants (Regularization of •

Sen/ices) Act,. 1987 were also promulgated and wefe never

challenged by anyone.

8- In order to comment upon the Act. Ibid, it is important 

to go through the relevant provision which reads as under:- . .

S.2 Definitions. (1 )—

a)--

aa) “contract appointment” 

means appointment of a duly

qualified person made otherwise 

than in accordance with the - 

prescribed method of recruitment, 

“employee”

adhoc or a contract employee 

appointed by government 

adhoc or contract basis or second 

shirt/night shift but docs not 

include the employees for project- 

post o/ appointed on work charge

b) means an

■ « on

I

j: 1



&X

bssis or who 

contingencies; 

.......... whereas,

are paid out of :

S. 3 reads

Roaularizhtinn of services of. .
certain employees.— All:-:-
employees including 

recommendee of the High Court 

appointed on contract or adhoc
basis and holding that post on 31 

December, 2008

sr' .

or till

commencement of this Act shall 

be deemed to have been validly::- , 

appointed on regular basis having':

. qualification

experience fora regular post;

the

the same and

■9- The plain reading of above sectiofis of Ih'e Act,- ibid,

would show that the Provincial Government, has regularized 

the "duly qualified persons", who appointed on contractwere

was never ever challenged by any one and . the: same: 

remained in practice till the commencement of the said Ac!.',

Petitioners in their writ petitions have not quoted any single 

incident / precedent showing that the regularized employees

. #

under the_ said Act, were not qualified for the post- against

warship

.7:6 a'23^5



they are regularized^ nor had placed on record -any

documents showing that at the time or their appointment
on

contract they had made sny objection. Even otherwise ,■ the ■

superior i^ourts have time and again reinstated;, employees - 

declared irregular by . the ■
whose appointments

Government Authoiites, because authorities ■being

responsible for making irregular appointments on purely

urned

round and terminate services because of no lack ■ of

Qualification but on manner of selection and the benefit of the 

part of authorities could not be given tolapses committed on

the employees. In the instanl case, as well, at the time of

appointment no one objected to, rather the authorities

committed lapses, while appointing the private respondent's

and others, hence at this belated stage in view of number of

judgments, Act, No. XVI of 2009 was promulgated, ' 

Interestingly this Act, is not applicable to the education -

depaj-tment only, ratner all the employees of the Provincial 

Government, recruited

^ 2008 or till the
on cojitract basis till 31^^ December 

commencement of this Act have been



\1

regularized and thoi^o eaiployees of lo oilier departments

who have been regularized are not party to this writ petition,

10- All the eiriployees have been regularized under the

Act, ibid'are duly qualified, eligible and competent for [the

post against which they wete appointed on contract basis. ■[

and. this practice remained in operation- foi years.: Mciloiityof

those employees getting the benefit of Act, ibid may have-

become overage, by now for the purpose of:.recruitment

against the fresh post.

The law has defined such type of legislation ' as11-

‘beneficia! and remedial”. A beneficial legislafloh -is a

statue which purports to confer a benefit on individuals or a

class of persons. The nature of such benefit is to-be • '

exi.ended relief to said persons of onerous obligations under.

contracts. A law enacted for the purpose of .correcting a. • .

I defect in a prior law, or in order to provide a remedy, where.

non previously existed. According to the definition of Corpus "-'

Juris Secundum, a remedial statute is designed to. co.rrect an

existence law, redress an existence grievance, or introduced.

regularization conductive to the. public goods. The challenged .

H
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Act, 2009, seems to be- a curetive stetue 3s for yesrs the- 

then Provincial Governments, appointed employees on

contract basis but admittedly all those contract appointments ■

were made after proper advertisement and., on. the.

recommendations of Departmental Selection Committees.

12- !n order to appreciate the arguments- regarding

beneficial legislation it is important to understand the .scope 

and meaning of beneficial, remedial and curative legislation.
I

Previously these v/ords have been explained by NiS Bindra

\7 interpretation of statute, tenth edition in the following

V.

manners:-

“A statue which purports to confer a 

benefit on individuals or a class of 

persons, by reliving them of

onerous obligations under contracts 

entered into by them or which tend 

to protect persons against

oppressive act from individuals with 

whom they stand in certain , ,

relations, is called a beneficial ;■

legislations....in interpreting such a 

statue, the principle established is. 

that there is ho room for taking, a . ^ ^ 

narrow view but that the court is- ' 

entitled to be generous towards the 

persons on w.hom the benefit has

*

•.
I

t

D .u
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been conferred. It is the duty of thd 

couri to interpret a 

especially a . beneficial
provision,

provision, 

Liberally so as to give it a wider

moaning rather than a restrictive 

’ meaning which would negate the. ^ 

very object of the rule. It is a well 

settled canon of construction that in 

constructing the 

beneficent enactments, 

should adopt that

ofprovision

the court 

construction ' 

which advances, fulfils, and furthers

the object of the Act, rather than the 

one which would defeat the same 

and render the 

illusory
protection 

Beneficial provisions call 

for liberal and broad interpretation .

so that the real purpose, underlying 

such enactments, is achieved and 

full effect is given to the principles. 

underlying such legislation.”

Remedial or curative statues on the other hand have

been explained as>

”A remedial statiito is one which'- 

remedies defect in die pre existing law 

statutory or otherwise. Their purpose is 

’ to keep pace with the views of society. 

They serve to keep our system of. ■ 

Jurisprudence up to date and

J

ED
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harmony with new ideas or conceptions 

of what constitute Just and 

human
proper, : 

legitimate

purpose is to advance human rights and

conduct. Their

relationships. Unless they do this, they 

are not entitled to be known as remedial 

legislation nor to be liberally construed. 

Manifestly a construction that promotes 

improvements in the administration of 

Justice and the eradication of defect in 

the system of Jurisprudence should be 

favoured over one that perpetuates a 

wrong”.

Justice Antonin Scalia of the U.S. Supreme

Court in his book on Interpretation of Statute^

states that:

“Remedial statutes

those which are made to supply 

such defects, and abridge such

are

I

superfluities, in the common law; , 

as arise from either the general, 

imperfection of all human law, 

from change of time and 

circumstances, from the mistakes. .

and unadvised determinations of ', 

unlearned (or even learned) :, 

Judges, or from any other cause

whatsoever.”

13- The legal propositiori thiit emerges is that, generally

*5 • .
beneficial legislation is to be given liberal interpretation, the

beneficial legislation must carry curative or remedial content " .

2fiis"
D

16.
f
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Such legislation must therefore, either clarify an ambiguity or

omission in the existence and must therefore: the-r 'an

explanalgty or clarificatory in naUire. Since the .petitioheis

does not have the vested rights to be appointed,do. any

paiticular post, oven advoitiscd one and private lespondents.

have being regularized are having the requisitew/jo

qualification for the post against which the were appointed, 

vide challenged Act, 2009, which is not effecting the,.vested..

right of anyone, hence.- the same is deemed .to -bd :a

legislation ' of theand curativeremed Jbei iaiiL,iai.

Parliament.

This court in its earlier judgment dated 26^^ -Ndvember14-

WP No. 2905 of 2009. wherein the same Khyber2009 in

Pakhtunkhwa (Regularization of Servers ) Act,y2009.:. vires 

challenged has held that this court' has - got no. 

jurisdiction to entertain the writ petition in view of Article 212. 

of the Constitution of Islamic Republic of Pakistan. 7 973, as 

Rule or Notification effecting the terms and.-conditions '

were

an Act,

of service, would not be an exception to that, if seen in the

li^ht of the spirit of the ratio rendered in .the ' case., of ' ■'

AT:T,q>^

A M'I'.'Niy -r ■ 
Ci'.j' ■?oc

^ • ■f20T9-'.- ;/■

r.7
Avr ■ d
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/^$/7orw.in/ (S others Versas Government of

renort^n 1991 SCMR 1041. Even otherwise, under.Rule 3 

the Khyber Pakhtunkhwa 

(appointmenf), promotion and transfer) Rules

(2j ol
(Civil Servants)

1989, authorize -■

a department, to lay down method of appointment.

qualification and other conditions applicable to theipost.-iny

consultation will! Establishment ft Administralive Department 

and the Finance Deparlment. In the instant case fherduly •

elected Provincial Assembly has passed the Bill/Act,which ■

presented through proper channel i.e Law- andwas

Establishment Deparlment. which cannot be quashed or

declared illegal at this stage.

15- Now coming to the second aspect of the case,' that 

petitioners legitimate expectancy in the shape of promotion

has fared due to the promulgation of Act. ibid, in this•Li i.. I

respect, it is a long standing principle that promotion Is not 

vested right but it is also an established principle that when

a.. .

I

ever any lav^% rules or instructions regarding promotion 

violated then it become vested right. No doubt petitioners in 

the first Instance cannot claim promotion

are

as a vested right. .

TED---- --rr "Z ■'
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c
but those who fall within (he prof)}o(iof) zone do- have, (he

)
tQ.tie con^idere^orpromotion.

r
16- Since the Act, XVI of 2009 has been declared a

beneficial 'and remedial Act, for the purpose of all those

c employees who were appointed on contract and- may have 

become overage and the promulgation of the3
Act, was ■

c necessary to given them the protection therefore,' thd other 

side of the picture could not be brushed a side, simply. It Is. 

the vested right of in sen/ice employees to be considered, for..

promotion at their own turn. Where a valid and proper rules 

for promotion have been framed which are not given effect. - ' 

such omission on the part of Government agency, amounts 

to failure to perform a duty by law and in such cases. High. 

Court always has the jurisdiction to interfere. - In service

1

(

■(

;

(

employees / civil servants could not claim promotion to a 

higher position as a matter of legal right, at the same time, itI

had to be kept in mind that all public powers were- in the f':(

( nature of a sacred trust and its functionary arefrequired to '

exercise same in a fair, reasonable and transparent manner

strictly in accordance with law. Any transgression from, such

»-,

ATTEST'-^

I
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principles was liable to be restrained by the 

their jurisdiction under Articie 199 of the Constitution 

could not overlook that

superior courts-in ...

: .One.

in the .absence of strict legal '

W3S always legitimate expectancy on the paitof a

senior, competent and. honest carrier- civil

even

sen/anf to - be •

promoted to a higher position or to -be considered- for

promotion and which could only be denied for good, proper

. and valid reasons.

Indued the. petitioners can ’noi claim ■ ■their initial 

appointments on a higher post but they have every right/to 

be .considered for promotion in accordance.' with - the

promotion rules; in field: It is the object of the establishment

, . of the courtsiand the continue existence^of courts of law is to '

cllspen.se and foster justice ancf to right .the wrong 

Purpose- can never he completely-hchiovod unless lha

..■■■

ones.

Ill

justice done- n/as undonemid'unless the couits stepped 

and refused to perpetuate'what warn patently unjust, unfair 

and unlawful. Moreover, it is the. duly of publicmuthorities as

in-.J

appointment is a trust in the hancis ol public authorities arid it 

is their legal and moral duty to discharge, their functionsf I.
I as. ••

^ -.

ested



principles in/as liable to be restrained by the superior courts in

their Jurisdiction under Article 199 of the Constit'utioni One. 

in the absence of strict legal 

always legitimate expectancy on the pan of a

could not overlook that even'

right there was

senior, competent and honest carrier civil sen/ant tO’ be

promoted to a higher position or to be considered for

promotion and which could only be denied for good, proper

end valid reasons.

Indeed the petitioners can not claim their initial

appointments on a higher post but they have every-right 

be considered for promotion in accordance with: the

1

to

piomotion rules, in field. It is the object of the establishment 

of the courts and the continue existence of courts of law is to 

dispense and foster Justice and to hght the 

Purpose can never be completely achieved unless the 

juslico done undone end unless Ihe

wrong one's-.

Ill

coiiits slopped iny

and refused to perpetuate what was patently unjust,, unfair.

and unlawful. Moreover, it is the duly of public authorities as ■

appointment is a trust in the hands ol public authorities and it ' 

is their legal and moral duty to discharge their functions as .

^ •,

ATTSStcd
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lnic>lco will) coniplclo (mnspnioncy ns por roquimnicnl of

low. so (hot no parson who is cligibla one! c'ndllo (o holcl snoh

of snlocdon nncl is-uolpost is cxcliiclod fi'oni (ho purpose)

dcpiived of i)is any .■.jht.

if;iQ^nsidering the abov-e^seitled^principles-w& are. of the

opinion that Act, XVI of 2009 is although beneficial and/ 

remedial legislation but its enactment has effected- the in

in the promotion zone, .employees who wereservice

convinced that to the extent of.in serv.icetherefore, we are

employees / petitioners, who fall within the promotion, zone 

have suffered, and in order to rectify the inadvertent nvstake

of the respondents/Department, it is recommended ithat the .

field be implemented .and' those ■ 

particular cadre to which certain ■ quota for :

promotion rules in

employees in a 

promotion is reserved for in service employees, the same be

filled in on promotion basis.. In order to remove the ambiguity

and confusion in this respect an example is quoted. " If inj^

per existence rules, appointment is to be made on 

% initial recruitment and '50 %

cadre as

50/50 % basis i.e 50

promotion quota then all Ihe employees have- been



iiws^et^^ef<^iii^>mms¥8itd'^r.ornoted

(rom-oi^ngs^ihe ’ef^pj^pj^sep^^ipv/’smtdf^'&t oVTer wise.
1

BHpiplei’prpim-iotioifrdgmtP.asis.oLsdnorify.cnmfiiness/^

-! In view of the above, this v^rit petition is disposed of in

the following terms:-

0) “The Act, XVI of 2009, commonly 

known as (Regularization Of Services) 

Act, 2009 is held as beneficial and 

remedial legislation, to which no 

interference'is advisable hence, upheld.

W'4-^ w<^rkp^t:Ja:;;::the.: backlog , of the 

pr^7770.t/p/V. '.quota as per above 

itrbntiovied^example,.within 30 days and 

consider the in service employees, till 

the backlog is washed out, till then

(ii)

1
\ there would be complete ban on fresh 

' !f :
/. h

1

recruitments: //.•s ■
I

cK.
' x-’C '

f

Order accordingly, y/
/

tAnnounced.
26‘" Januaty 2015

't
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i ofrce of the district education officer
(MjDis-mjcfBMNpH

PHONE & FAX NO. p83Mt04M 
edobuner^gm^. comEMAIL:

!
HOfTmCATKm.

Cons^ ert upon reconvnendabon of tht Departnriental Promo^ Commrtt^. ^and 

in pursuance of the Govemmeni sf Khyber PakhtunkhwA Elerhftntary SSecorKlary Education NpOflcaf^^ i^o. 
SO (PE]/4-5/S^C;/2pi3n'eacfiirig Cadre dated 24tti Juty 2014.and Director Elementary & Secondary 

;Education Kbyba- Pakhtun khw^ Endst; No.1281-S6ffile No,2yPromotion B-tS, dated 24/Q7/2ai|, The 
foOowing 3CTs/CTs, SAT, S.Qari . PSHTs and PST are hereby promoted and posted as SST (Bfo-C^m i 

Maths -P^}. SST (General) inj [ BPS-16 (Rs 18910-1920^ 84810) plus usual allowances as admffSjbie 

under ^ rules on the regu^j
condaiohs given below, with anfrieriatB effect in the intii^ of public service.

... ------- ■ --IrPtlYl
I^PROilOtED FROM P^ltO SST (Maths - BP8-18,

jasts under the existing policy of the provindaJ (^ovt; on the terTn^ and

A.SST Lin’.i

I■x

RernerktiPresent Plfce of 
Posting

SJHo Where
Posted

Name of Teacher

GPSAGARAIISLAM ULHAQ QHSS ASHARAY1/A A.V.f•/_
■Jf• ?.

r
V.'S N.asSTfChem«Blo) ^ X!

2JPROiiOTED FROM PSTTIO SST fChem-Biol BPS>18.

SM Name of Teacher ! Present Place of
Posting .

Where
■I •iu:. ••;

r-
■-i: i

' H:-. QHSS BAGARA A.V.PGPSMAHYARAIrahmanullah :• ■ H

•i- ■
C.SSTIGefi;)

; • 
•; 1

I ^PROMOTED FROM SCT TOSST fGI BPS-16 •I'' j.

RentefldPHame of Teacher WherePresent Place of 
Posting i:

pjio^
f

:r^^ii ili--

Ti QHSHISARVC ji- GHSHISARbakHugul A V p
OHSELAl2JQ GHSQAIAMJADAU A VP

'■

X AflOULMBW GH8SNAWAGA1GHSSNAWAGAI tr A VP
jA.i,

Promo^n oFSST

7.7 # 4

attzztud
;7-r-

I.

■i:V-
i •
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.^GUL GHSSAGARAI GHSSAGARA]

AV P/-AZUMAJEED GHS SURA GHSSURA
/ kkan zada A.V.P

ghsnawakauy ghsnawakalay■t
/C . A VP>*A^AMMAD a<RAJhl • f

GHSSTOTALAI GHSSTOTALAJ
8AZ A.V.PSADEEQAKBAR

GUSJAWGWRATORWARSAXGCWSDAGGi^R; ;
sa: •••. ' AV PANWAR HUSSAa»l»^r

GHSUARADU GHSUARAOU• IlOfCj i ■ A.V.P!!yyA«4AD SHBIW ii
GHSSTORWARSAk GHSS TORWARSAK I

11/C? A.vp :Jhamoullah : i '
GHSSGAGRAi GHSSGAGRAf

i2a: A.VPMUJmULLAH 

FAgLULLAH

**J^^^***AD RASOQL if

GHSMggAKAY ghsuirzakayj ;

i3a: . ■ ■ A. VP
ghsbampokha ghsbazargay

ghssnawagaj ghssnawagaj
15a: AXE6U.SHSR

GHSSAGARAI GHSSAGARA]
J^&ZAUN

GHSS TOTALAl-. GHSSTOTALA]
AV P vl :17/C SU.TAH RASHID r--

GHSS GAOeZAi: 7 GHSSGAOEZAJ
isa: a.v PSAP AFSAR KHAN - GHSSTOTALAJ: 

GHSBATAJ I 

GHSBUDAL

GHSSTOTALAI
lac AV P-1 ziaurrahuan•>

ghss.caoezai
Aim2CVC NASaiKHAN

GHSBUQAL
21/C. I AMWKHAN uGHSSGAGRA GHSSGAGRATp
22>C ; A.V.PSARTAJKHAN

GHSSAWAWR ghskulyari
^ hSARZAUM KHAN AXE

GHSSNAGRAI I ghssnagraj
24AZ A V P•-MBRQZKHAN ^AMNAWAR GHSCHANAR
25A: A V PIl'SHERZADA

JT'.-;. ■ ■■ ■

FAMKJAWALKHAW
GHS MANSER

;
guskohay

ghsbajupokha

ghsnawagai

ghsbampokhaJ

27/C ANWAR ULHAQ ghsnawagaj

AXE^ I WAZRMUHAfcftlAn
ghsbampokha 

I ghssbagra

gusshanai
A^-P2ac ShAMSU-QAMAR

ghssbagra
fj ■3CkC RAHAMDIN

ghsmatwani ghssbatara
i;31/C. HAZIR mohaahad GHSCHANAR GHSCHANAR”

!Hi3Z/C AV Pbakhtraj
GHSBATAJ________

GHSDEWANARARA 
I

L ghssailwawar'::

i; • I GHSSAGARAI

GHSSOOKAOA

CHS DEWANA BABA 

GHSELAJ

33A: • A V P_ AtYASKKAN

m3VC : 4iiFAZALUAUK
I^ ■' NiSRAHMAD

GHSS.AGARAJ
PromdtiiSn of SST ,1- •

"•f

•H; .u..'

attested-
• v-I . ! .

Vi::-.
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0.1 I S /2017.*, / Dated^/Vo.
S ‘ •

Cooy forwarded for infprmation arid necessary action to the: -

Director Qement^ & Secondary Education Khyber Pakhtunkhwa Peshawar with rrto Endst; 

No 1281-86 / file Nd.2/Promotion SST B-16 dated 24/07/2017.

7Ir.
1

1

2. Deputy Comniissibner Buner at Daggariv-
.1- 1 *

3. District Nazim Buner.
4. District Monitoring iOfficer Buner

-
5. District Accounts Officer Buner.

6. Principals /Head Masters Concerned.

7. Officials Concerned.

. i-
C-V

t
'S'T

ft Vli

DISTRICT EqUCATlQMt>FElCER9W) 
DISTRICTBUNER

1u

:

; •
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•i •
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ORETHEPESHS^mmGHCC
BEr

igiigoimsi
, District Bun

CHS Shal Bandi
SST, GHSS, Gagra■Rehmatullah 

Shahba 

Inamulla
BalchtRasoolia^aii(SC)

e shexfl<ba.SST.(G)GM5Ba.d,

SST (G) GM3 Kuz Shamnal.

1.
roz Khan SST (SC)

h SST (SC) GHSDiwanaBaba
GHS Diwana Baba

2. i
%. k3. ■ n. a

4.

.D
Shairbar 

Aub Zar
3 HaHb-.,-KeB™.SST(G)GHBBa,

10 shauBalSSTCSOGHSSRmaawai
■ sabha„iGalSST(G)GMBMa»B®'^=

Gdl said SST (G) GHS Kaiapa
iaSST(G)GCMHSDaggio:

Shah CG) GCMHS Daggai

7.
SST (G) GHS Cheena

8. ra

11.
12.

iSiad Arum 

14. Sardar
15 isjaiUllaBSSTCSClGHSCha

16 MalurZada(SST)GHSSlia
„ Sl,iiTaada„SSTCG)Di..ri=<B«n«

.18^ BahanAlaiaSTCSOGHSSBal

19 MisBaenSSG(G)GMSSha,ga»y

• 13,

nar 

1 Bandai.

I
. Bandai

District Buner

.Petitioners

Versus
throughPakhtunkhwaof Khyber°:re'ry‘:®BEDepax»aaTB»>'awai,

Director E&SE
District Education Officer (M)

T_E S T

Buner atDaggar^^^OEC 201?

.....Respondents

1. D

KPIC, Peshavv’ar. ourt

vw
r»“
'ka - &

y •
i .
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/ ARTICLE 199 

OF THE 

OF PAICISTAN,

WRIT PETITION UNDER
CONSTITUTION

republic

/

OF THE 

ISLAMIC 

1973.

Sheweth;
ies of SST in BPS-16 were available 

long and no steps 

those ; posts, 

advertisement

That numerous vacancies : I1)
Sincerespondent department 

taken for ■ appointments against
I in the

were iwas-2009 anin the year iHowever
published in the print 

appointment against those vacancies
therein that in-service employees 

and they were restrained

for • .media, inviting applications
but a rider,y/as 

would not be 

from;: making

• 'i
P
■ft

given 

eligible 

applications.
of in-do belong to the category 

who were not permitted to apply
That the petitioners 

service employees, 
against the stated SST vacancies.

2)

adhoc/ contract basis 

later on 

of lO’K :Employees 

2009 (Act’No.XVI of ■

who were appointed
abovesaid vacancies 

the strength

on
3) That those 

against 

regularized 

(Regularization

were
the

on
of Services) ActI

ATTESTED2009)
adhoc/- contractof thethe regularization4) That

enaployees
the left out contendents, may

who deoired ,o ,*e pan io te compe.i..oo

oi those who did fell in the pronto.ion

be the in-service
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fr.

'Jilii:■ '•P.f..feif
decided vide • a

• / ultimately
d 26.01.2015 (Annex “A”)petitions, which were

lidated judgment date
/•

conso
ibid, . thisthe judgment,

consider the promotion
handing downThat while 

Hon’ble Court 

quota
direction was 

para to the following

5) was pleased to
as also a _ 

in the concluding ■;
18 of the judgmentunder paragraph

inade in that respect }.

i-effect:-

ondents 3.Te
backlog of the promotion quota

within

idirected to workout 

as per above“Officid-i resp
ithe 30 days and

till the y
exampie,jnentioned 

consider

backlog is 

complete ban

employ^^^ ■ 1^;the in-service j.

there would beis washed out, till then
fresh recruitments”

■ s

on

sidered for promotion.
gust Court in the 

appointed on

, were con 

findings given by this au
That the petitioners 

pursuant to the. 

abover

6)

and they vrere
date, rancilng <■=» “

efen-ed judgment
on variouspromotion ,.m„v but with immediate,:.eaeet,ias. .

31 07 2015 (Annex B ), hm ,
law laid down by th. .ug.=.

shall rank Senioragainst the
s of one batch/ year

batch/ year.
that the promotee

BPS-16 .has not 

of the
of the SSTs in

legal obligation;
seniority listThat till date 

been
respondents to issue

7) theissued, as against
seniority list every year. rr.

were having .thteAequired

were also 

benefit of

\\ though the petitioners 

much earlier ■.
8) That

qualifications
available, but they were

and the vacancies
of the

gainst the principle of law

' c Yi

deprived
r'

as apromotion at that juncture
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• 'ft

of Azam' iUi 

“Muhammad

z' Court in the caselaid down by the apex/
SCMR 386 and followed in

. As such they were deprived

t
reported 1985 

Yousaf (1996 SCMR 1287)
/•

in, terms, oi-

of financial benefits for years. ■
merit of the high post not only

from the enjoy 

status but also in terms

and having no other 

remedy, the petitioners 

redress, inter.alia, on

mortally aggrieved 

and efficacious
9) That feeling

adequate 

approach this august Court for a

. the following grounds;-

n-ROUNPS: •

were equipped with all the requite 

ihe posts of SST (BPS-16) 

available, but .for 

withheld and the

That the petitioners 

qualification for promotion
and also the vacancies were

A.
to

long ago
valid reason the promotions

retained vacant in the promotion .quota,

not attributable to the

were
no

posts were 

creating a backlog, which was
examination by the 

are 'entitled.to.

. had

hence, as per followingpetitioners 

august Supreme

back benefits from

Court, the petitioners .
the date the vacancies

the

occurred;

-notions of such piomotee (petitioners‘^proi
in the instant case) would be regular from

reserved under thedate that the vacancy 

Rules 

occurred”

departm en tal prom otionfor

have a right and entitlernentjo the

.ay ■ the
That the petitioners

benefits attached to the post fn^

'•..V
B

back ESTpDAT-
-.

Peshfw^H mCcv rt“ bZ -J)

DEC 2016
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/
and availability of the

S of the petitioners/* qualification!
>■

t

vacancies coincided./•

of one,, and the

That the 

same
fresh appointees
se.uori.yM ana
tosbeeBiaanoa/ciicolatea.

c.
batch, are req sat on tlie, have

seniority list whatsoever
, but the respondents

Ibeenseniority list has
departmental.

Tribunal 

this augnst

Trial in riow oI .te !>« .M. «»
neither

recourse

D. can file ^ 

to the Services
issued, the petitioners 

appeal nor can have 

for agitating their grievances
can issue appropriate

, n
ftherefore, • f

thedirections . to
with law, in view ofCourt

to act in accordance
laid do-wn by the apex

respondents Court in the
/

: of law
ncements reported m

the principle 1981 SC 612, 2003PLD
pronou 

SCMK325, etc.
treated innot been

provisions of Article
havethe petitioners

with law as aga
That
accordance 

4 of the Constitution.

E.

additional 

after the stance
their right to urgereserve

of the Court,
hnown to them.

That petitioners
with leave

' F.
grounds

resp . . . ^ ‘ondents becomes
,iy gDEClO’6

; -prayer
aio

• >
its is, therefore, prayed that •on ■

In view of the foregoing 

acce;^tance of this petition 

pleased to issue an appropriate
riealirig .he p.o^o.iori o. .he periheneri

be ■ •Hon’ble Court- may 

direction to the respondents-
from- the date

this

ATTE3TE0
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■i vacancies had become - 
of SSTs

being ■

and thequalified on/ were the seniority listthey
available, and also to

circulate
oetitioners Ito the Psenior positions 

;nst the fresh recruits.16),
romotees agains

k

Ifound fit , '■liP arewhich the petitioners 

be granted-
••other remedy to

and equity may also
Any

inlaw, jnstice -i
'■Vts

Petitioners
iiiThrough 11
iiaS.lyiuhammad

Advocate Sup^

AhhtacS ilyas 
Advocate High Court

11hae Court

Ot&

K-,)
' :.A •

■l)'.
has . ■■r-PTRTIFlCAjEl ^ =.tttton on the subject matter

Acdv-od^

LlgLQFBQQSSl
- ^"constitution

Case law acc

1973.of Pakistan,
ording to need.1)

2)

Dtest1?'

■f ■
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HIGH CO! nrr. PESHAWAR,PESHAWAR

ORDER SHEET

Order or other Ih-oe-cedings vvilit Signal' Date of Order/ 
Proceedings Tt\

WP No. 19^1-P/20J6 Ml01/12/2016.

Mr. Isa khan Khalil, advocatePresent:

ndc'nts.Mr. Rah Nawaz Khan, AAG for res

Through the instant writwaOAR AHMAD SETH, J.-

have prayed for issuance of anpetition, the petitioners

appropriate wnt directing the respondents to treat their promotion

qualified on and also-to circulate hheiTom the date, they were q

seniori

prbmotees against the fresh recruits.

Arguments heard and

•]

ailable record gone through.av2.I

made, in the writ petition -arid argued'fhe prayer so3.i '

of petitioners in two parts;bar clearly bifurcate, the caseat

are claiming an appropriate direction to- thefirstly, petitioners ;c

to circulate the senior list of-SSTs CBS-16)i Yes, 

according to section-8 of Khyber Palehtunkliwa, Civil; Servants

respondentso

cadre, or post, the1973, for proper administration of serviceAct,

D.- ■,E3
pespawilir High C(eun

\b D£C 2(}16« -.
/
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nppoinling luilhority shall cause a seniority list-orthcmcmWei'S of 

the time being of such service, cadre, or post to be prepared and 

Ihc said sciiiorily list so prepared under subscctioii-l, shall be-

revised and notified in the official gazette^ at; least ;once in a

calendar year, preferably in the month of January.,In view of the

clear provision of law, the first prayer of the. petitioners is

of learned AAGdand„tlie- competentallowed with the consent

authority is directed to issue-the seniority list.ofSST’s BS-16, in' 

accordance with the law, relating to seniority etc, but in the.

month of January, 2017, positively.

il^.had-s«©eGO.m'im'.ijiifsaass

of»tbe"view»thatnhe;;;sagtev

"“'■“'SdiSbbdifiSnroCsbwiSbJiaBdhasiidd®

;

GBgi^ElSiSSfflgatlCwesre;

s«i«K:mffiS:eS5SIEai5H:tKiS^^

I

of the above, this writ petitio.n. is disposed ofIn view5.

AT>r'£sa^

CCT'“ :
.'1&,'D''EC2015



A
with the direction to the respondents, as indicated in ■ para-S,

whereas the seniority and promotion being terins and-conditioiis

of service is iieilhcr cntertain-able nor maintainable in. writ

jurisdiction,

4.

t.
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BETTER COPY.

IN THE SUPREME COURT OF PAKISTAN.
(APPEAL JURISDICTION)

: PRESENT:
MR. JUSTICE EJAZ AFZAL KHAN 

. MR. JUSTICE SH.AZMAT SAEED 
: MR. JUSTICE EJAZ UL AHSAN.

CIVIL PETITIONS NO. 127-P TO 129-P OF 2016

(Against the judgment dated 26.01.2015 Peshawar High Court, Peshawar 

passed,in with Petition No.2905 of 2009, 3025 of 2009, and others.

The Chief Secretary, Govt: of KPK, Peshawar and Others....Petitioner(s)
(in all cases).

VERSUS.

Attaullah and Others 
Nasruminullah and Others.

.. Mukhtar Ahmad and Others. Respondents.

For the petitioner(s): Mr.Mujahid Ali Khan, Addl.A.G.KPK

For the. respondent(s): Mr.GhuIam Nabi Khan, ASC 
Mr .Abdul Qayyum Sarwar, AOR.

Date of Hearing 20.09.2017.

ORDER.

Ejaz Afzal Khan J. The learned Additional General 
. appearing on behalf of the Govt, of KPK stated at the bar that as per 

instructions of the Government he does not press these petitions. Dismissed 
as such!

. SdAEjaz Afzal Khan,J 
Sd/- Sh.Azmat Saeed,J. 

;Sd/- IJaz ul Ahsan, J.

: > ISLAMABAD; 
, . ! 20.09:2017J \

I

mTED
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BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE TRIBUNAL
.5'

PESHAWAR. 1

W--
■r \

Service Appeal No:,^106/2018

Appellant.Muhammad Rasool SST GHSS Nawagai District Bunir.

VERSUSV*

Secretary E&SE Department, Khyber Pakhtunkhwa & others. Respondents

JOINT PARAWISE COMMENTS ON & FOR BEHALF OF RESPONDENTS No: 1-3.

i
Respectfully She\A/eth

The Respondents submit as under:-

PRELIMINARY OBJECTIONS.

That the Appellant has got no cause of action/locus standi. 

• 2 That the instant Service Appeal is badly time barred.

3 That the Appellant has concealed materlarfacts from this Honorable Tribunal.

4 That the instant Service Appeal is based on mala fide intentions.

5/ That the Appellant has not come to this Honorable Tribunal with clean hands.

6 That, the Appellant is not entitled for the relief he has sought from this Honorable 
Tribunal.

7 That the instant Service Appeal is against the prevailing law & rules.

That the Instant appeal is based on mala-fide intentions just to put extra ordinary 
pressure on the Respondents for gaining illegal service benefits against the post of 
SST(Sc:)

9 That the Appeal is not maintainable in its present form.

10 That the Appeal is bad for mis-joinder & non joinder of the necessary parties.

11 That this Honorable Tribunal has got no jurisdiction to entertain the instant case.

12 That the instant service appeal is barred by law.

13 That the appellant has been treated as per law, rules & policy.

14 That the appellant is not competent to file the instant appeal against the Respondents.

15 That the notification dated 28/10/2014 is legally competent & is liable to be maintained.
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ON FACTS.

'*pf^r:u,:^=r.r,=::r=L::=s
wh,ch .e in se™f

r;o:rDe^r:."^^ ad,.r‘'

y\

- K'

upon 
respective 

posts in the

iteKhyto P.S,™I,™' SlTAsOTwTihr *“ -”»’ P*“1 ky

4 That Para-4 is incorrect & denied.ehh=h§s;=~== 

="“~'SSi“Ss:-"
Pas prorPoted'’tPe Petitionerag^nat tht’sETif ^PPPPP^ent Department 
cam „„esa Part, in thTp” p^rDtp “''S-IE in .lew p, Pit ..„i.„„

on

.tan?'r " “" axpl 26/01/2015" “Lts k' »” OpWp", Depantatent, Pena. which has 
no further

.^i

‘ IsmZl “»r,S raPreTp' *■■ *0 ■P»P«6"- i»a oean prppi.t.p .gain., ,p. 
-itP immediate eii.c, instead p„pe ye^"^,00/l"/2014

.g.inrt1peSSrreT™„"“”^^^^^^^^^

SCMR P-386 & SCMR 1996 P-1287 of the August Sup 
not applicable upon the case of the appellant. ^

no comments being pertains to the Court record.

no comments being pertains to the Court record.

any
the

cum

judgments reported as 
of Pakistan reme Courtare

9 That Para-9 needs

10 That Para-10 is also needs
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1. That Para-11 ,s correct that the Respondent department has filed a CPLA against the 

judgment dated 01/12/2016 passed by the. Peshawar High Court before the August 
Supreme Court of Pakistan but on later the said civil Petition was withdrawn on the 
grounds that as per judgment date 26/01/2015 of the Peshawar High Court, a back-legs 
has been worked out for the promotion of in service teachers on the basis of the^r 

respective seniority cum fitness basis within the prescribed period of time, promotions 
he in service teachers are allowed on the basis of seniority cum fitness basis sin view 

of the prescribed quota for each cadre in the respondent department.

e• \

12 That Para-12 is iincorrect & denied. No departmental appeal has been filed 
appeliant to the Respondents. Hence, the appeal in hand is liabie to be dismissed 
following grounds inter alia

by the 
on the

ON GRONDS.

A Incorrect & not admitted.with iaw nilP. Jt I- Notification dated 28/10/2014is in accordance
With law, rules & policy, as well as with immediate effect i
Promotion & Transfer rules 1989.
Respondents.

in terms of the appointment 
Hence, liable to be maintained in favour of the

B Incorrect & not admitted. The statement of the appellant i
dismissed on the grounds that the appellant has been treated as per law, rules & policy 
VI e Notification dated 28/10/2014, which is not only within legal sphere but is also 
liable to be maintained in favour of the Respondents.

Ihrisiln benefits against
promobin poS. """ ^ •

i'nsTanrLtt"'''^' & criteria in-the
mstan ca e having no violation of Articles 25 & 27 of the constitution of islamic
Republic of Pakistan 1973 by the Respondents.

SuTficaton.""""®' ^ -V cogent proof

Legal, However, the Respondent Department seeks leave of this Honorable 
nbunal to submit additional grounds, record & case law at the time 

arguments on the date fixed.

In view of the above made submission,s, it is most humbly Prayed that this 
Honorable Tribunai may very graciously be pleased to dismiss the instant

of7usHce^''" R^*P°"dent Department in the interest

is baseless & liable to be

C

D

E

F

of

Dated J (2018

director
EStSPDepartment Khyber 
Pakhtunkhwa, Peshawar. 
(Respondents No: 2&3)r\

E&SKDej3^1^ent Khyber 
Pakhtunkhv\/a, Peshawar. 
(Respondent No: 1)
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BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE TRIBUNAL
PESHAWAR.

Service Appeal No: 72018

p District r Appellant.

VERSUS

Secretary E&SE Department, Khyber Pakhtunkhwa & others. Respondents

AFFIDAVIT

!/ -• •• - . -. Asstt: Director (Litigation-ll) E&SE Department do hereby
soiernniy affirm and declare that the contents of the instant Parawise Comments are true & 
crjrrcct to the best of my knowledge & belief.

/-
Deponent

y
Asstt: Di ector {Lit: 11)
E&SE Dei)artment, Khyber 
Pakhtunchwa, Peshawar,

!

\
..i;


