- " _ORDER

13" July, 2022 L Mr. Akhtar Ilyas Advocate, learned counsel for the appellant:

present. Mr. Muhammad Adeel Butt,” Addl: AG alongwith Mr
Muhammad Tufail, Assistant office of the Directorate, Elementary

& Secondary Education (E&SE), Peshawar and Mr. Iftikhar Ul
Ghani, DEO(M) Buner in person present.

Vide:our detailed-order of today placed in Service Appeal No
TR “* "\ S 3’\!‘« RN x\ 4'5 \:‘ ) ae i 621 SN M ‘Z;\p(\ pip (.
: 82/2018 t1tled “Abdur Rashld-vs- the Government of Khybe

- y wt',‘.
,‘ ™ %Pakhtunkhwa through*Secretary&Elementaryj &‘Secondary Education
v \N (E&SE), Department Peshawar and others” (copy placed in this ﬁle)

. h ,““) N . +
S ,\%% j\ this appeal is also dlsposed of on the same terms. Costs shall follow

- the events. Consign.

3. Pronounced in open court in Peshawar and given under our

hands and seal of the Tribunal this 13" day of July, 2022.

(KALIM ARSHAD KHAN)
CHAIRMAN

(FAREEHA PAUL)
MEMBER(E)

o



25.11.2021 ‘ Proper DB is not ava:lable therefore.the case is |

a2
" adjourned to 2 22. 9'th)r the same before%

Reader

g-2-12 - Due & &7«&«»«/’{7% ooz Sl O Lot

e

15.06.2022 lunmd counsel for the -appellant present. Mr. Yakmin Khan, ADEO
aionuwlth Mt Kabirullah Khattalk., Additional Advocate General for the
LS : . :
e acspondum present.

- - Learned counsel for the appzilant requested for adjournment on the ground

that he has not made preparation for arguments. Adjourned. To come up for
-3 .
~arguments on 13.47.2022 before the D.B.

(MIAN MUHAMMAD) © , (SALAH-UD-DIN)
MEMBER (EXECUTIVE) _ MEMBER (JUDICIAL)




' 05.08.2021 - Learned counsel for the appellant present.

| ; Mr. Kabirullah Khattak, Additional Advocate General anngw'ith'
- Ubaid-Ur-Rehman ADO (Litigation) for respondents present.

Former made a request for adjournment being not .in .

- possession of the file today. This being an old case be fixed in last.
week of September, 2021 for arguments. Adjourned. To come up for
-arguments on 23.09.2021 before D.B.

Atiq Ur Rehman Wazir) - ~ Chairman
Member (E) -
23.09.2021 - Counsel for the appellant and Mr. Muhammad }

‘Rasheed DDA for the respondents present. -

Learned counsel for the appellant requested' for
adjournment ‘for preparation and assistance. Case to

- come up for arguments on 25.11.2021 before the,D.B.

ozina Rehman) ‘ CW

Member(Judicial)
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14.01.2021 . Junior to counsel for appellant and Kabir Ullah Khattak
. learned Additional Advocate General alongwith Ubaid ur Rehman
* ADEO for respondents present.

"Due to COVID-19, the case is adjourned to 01.04.2021 for

the same as before.

. READER
}
01.04.2021 Due to non availability of the concerned D.B, the case is
adjourned to 20.05.2021 for the same.
;e;@
05.03.2021 Due to pandemic of covid-19, the case is adjourned to

05.08.2021 for the same before D.B.




o & - 2020 Due to COVID19, the case is adjourned to
“ ‘ _Z/_ZZZOZO for the same as before. g

06.07.2020. -  Due to COVID19, the case is adjourned to 31.08.3020 for . * " ;

- the same as before.
31.08.2020 Due to summer vacation, the case is adjourned to
‘ 05.11.2020 for the same as before. “

05.11.2020 Junior to counsel: for the appellant and Addl: AG
alongwith Mr. Obaid Ur Rehman, ADEO for respondents |

present.

The Bar is observing general strike, therefore,. the

matter is adj oined to 14.01.2021 for hearing before the D.B."

(Mian Muhamma - Chairrhan
Member (E) :
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09.01.2020 Due to general strike of the Khyber Pakhtunkhwa Bar
Council, the case is adjourned. To come up for arguments.
on 03.03.2020 before D.B. -

il

Member C _ Member

' 03.’03.2020 Counsel for the appellant and Mr. Kabirullah Khattak,
- Additional AG alongwith Mr. Muhammad Irfan, Assistant for

the respondents present. Learned counsel for the appellant

seeks adjourment. Adjourned. To come up for arguments
on 08.04.2

fore D.B , M/\
(Mian Moha% (M. Amin Khan’Kundi)
Member Member




;‘09-10-2919 | . " Due to official tour of Hon’ble Members to Camp  »+
‘ Court Swat, instant appeal is adjourned to 20.12.2019 for the

 same.

Reéader

18.12.2019 Learned counsel for the appellant present. Mr.
: Kabirullah Khattak, learned Additional Advocate General
alongwith Mr. Obaid Ur Rehman, ADO present. Learned
counsel for the appellant seeks adjournment. Adjourn.
To come up for arguments on 26.12.2019 before D.B.

T &L
Member Member
26.12.2019 Clerk to counsel for the appellant present. Mr.

Muhammad Jan, DDA alongwith Mr. Obaid Ur Rehman,

ADEOQ for respondents present. Clerk to counsel for the

appellant submitted an application for adjournment as

, learned counsel for the appellant has gone to Islamabad

N due to his personal engagements. Adjourn. To come up
e for arguments on tomorrow i.e 27.12.2019 before D.B.

o %
mber Member

27.12.2019 Counsel for the appellant present Mr. Muhammad
Jan, DDA for respondents present. Learned counsel for
; the appellant seeks adjournment. Adjourn. To come up

for arguments on 09.01.2020 before D.B.

Mibj Member




-30.04,2019 - Learned counsel for the appellant and Mr. Mﬁhammad

"« for the appellant secks adjournment. Adjourn. To come up for )

Jan learned Deputy District Attorney present. Léarned counsel

arguments on 15.05.2019 before D.13.

A

‘Member | " ' . . Meémber

15.05.2019 Counsel for the appellant and Addl. AG for the |

~ respondents present.

Due to demise of 'his father, learned Member of the
Bench (Mr. Hussain Shah) is on leave. Adjourned to

© 24.07.2019 for arguments before the D.B.

Chairm
24.07.2019 - Learned counsel for the appellant present. Mr. Usman
.. Ghani learned District Attorney for the respondents present.

Learned counsel for the appellant secks adjournment.

Adjourned. To come up for arguments on 09.10.2019 before
D.B. | :

_ (I—Iussaiﬁ Shéh) _ (M. Amin Khaﬁ Kundi) ;
Member ' Member -




. . .l,- )

+ it
“:-j

& .3-'2'4.01.2019:.' Clerk to counsel for the appellant présent. Shakeel

A Superintendeht 'représéntative of -the respondent departm'ent‘
. present. Written- ré'ply not submitted. Representative of the.
respondent ‘A'depart'ment -seeks time to furnish written
reply/comments; Granted. To come up for wrikttie'n“

reply/comments on 13.02.2019 before S.B E‘\ /

Member

13.02.2019 ‘ Learned counsel for the appellant and Mr Kabir .

28.02.2019

o i"Mﬁbér

" Ullah Khattak learned Additional Ad'vocate General
"alongwith Ubaid ur Rehman ADO present.
Representative of the respondent department submitted.
Writte_n( reply’/'comnﬁents. Adjourn. To come up fér_' B ‘.

- rejoinder/arguments on 28.02.2019 before D.B.

Clerk to counsel for the appellant and Addl. AG
élongwith Hayat Khan, AD for the respondents

present.

Due to general strike on the call of Bar
Association instant matter is adjourned to 30.04.2019
 before the D.B.




10.08.2018

Neither appellant nor his counsel present. Mr. Kabirullah
‘Khattak, Addl: AG for respondents present. Case to come up
for written reply/comments on 09 .10.2018 be B

B \'
Chairman

09.10.2018 Counsel for the appeﬂant Mr. Akhtar _Ilyas‘Advoc‘éte

N

'27.11.2018

18.12.2018

present. Mr. Kabirullah Khattak, Addl. AG for the ‘
respondents present and made a request'for adjournment. .
Granted. To come up for written reply/cqmlﬁents' on

27.11.2018 before S.B. .

)
" Chairman

Learned counsel for ‘the appellant and Mr. Kabir 'Uliah 8
Khattak learned Additional Advocate General alongwith Mr. Hayat . -
Khan Assistant Director present. Written reply not. submitted.

Represehtative of the respondents seeks time to file written” =

reply/comments.  Granted. To come up for - _writtén '
reply/comments on 18.12.2018 before S.B. o

_i\/lé ber

Learned counsel for the appellant and Mr. Kabirullah

khattak learned Additional Advocate General alongwith

Muhammad Azam KPO present. Written reply not received.

Representative of the respondent department seeks time to furnish

written reply/comments. Granted by way of last chance.. To come -

up for written reply/comments on 24.01.2019 before S.B.

\é/‘

Member

/‘lf
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. -.O‘7<O2.2018 'A - Counsel for the appellant present. He submitted prelfminary
o arguments that similar appeal no. 363/2016 titled Shireen Zada-vs- -
Education Department and appeal no. 489/2017 titted Sher Yazdan-vs-
Education Department have already been admitted Eo regular hearmg ThlS

has also been brought on the same grounds

In view of the orders in the above mentioned service appeals this

appeal is also admitted to regular hearing on the basis of the submission of

133 . the above mentioned plea. The appellant is directefi to deposit secufity and
| process fee w1th1n 10 days Thereafter not1ces be 1ssued to the respondents o

for wntten reply/comments on 16 04 2018 before S B.

) ‘  (AHMAD HASSAN)
» LL‘J’_,"”&‘. i . : . . i MEMBER
|
|
,16.04.2()18 . :'Clcrk of the counsel for appellaﬁt aﬁd /\tl(il"‘“}\(ﬁ for the

1e5pondcnts ptcscnt Seeunly 'md process. fee. not cleposued /\ppelldnt 1s

duectcd to deposit sccurity and process fee within seven(7)days, therealler

notices be issucd to the respondents for wrltten‘-'rcply/c‘o‘mmenl‘s on’
05.06:2018 before S.B3. L
v ;ngef

- 05.06.2018 : Learned counsel for the appellant present. Learned Additional
"~ Advocate General present. Security and process fee not deposited. Learned
counsel for the appellant requested for further time to deposit security and
process fee. Requested accepted by way of last chance. Five days given to
deposit security and process fee. Thereafter notices be issued to the
respondents for written reply/comments. To come up for written

reply/comments on 10.08.2018 before S.B

; - Member .

Arnaliant Depm.md
Sveunf & Proce “og
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* Form-A
FORMOF ORDERSHEET
- Court of
Case No,__ 109/2018
S.Nf)_., Date of order Order or other proceedings with signature of judge
- proceedings :
1 2 3
1 23/1/2018 ’ The appeal of Mr. Abdul Amin presented today by Mr.
Akhtar llyas Advocate, may be entered in the Institution
Register and put up to Worthy Chairman for proper order
¢ please.
&u-;:.—..n_w
REGISTRAR
2:

b’?-“g to be put up there on ?7:22 /Zf

This case is entrusted to S. Bench for preliminary hearing
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'S.A. No. /05 12018
Muhammad Rasool ........coovvieiiiiiiiiiiiiii e, Appellant
Versus

Govt. of KPK through Secretary, (E&SE),

Department, Peshawar and others......... e Rcspondents
INDEX
S.No. | Description of documents. Annexure | Pages.
l. | Appeal - B 1-Y
2. [ Copy of consolidated judgment A
| dated 31.07.2015 | 5-24
3. |[Copy of promotion  order B
. 103.08.2017 | Qflﬁj
4. | Copy of W.P.No.1951 and order C 030.3
5. | Copy of order of august Supreme D
Court of Pakistan dated 20.09.2017 29 Ye
6. | Copy . of departmental appeal / B |
' representation , ' ' Lf }
7.- | Wakalatnama , Yo

Dated: 7%’{ ? W
: - pellant |
Through -
Akh%

Advocate High Court
6-B Haroon Mansion
Khyber Bazar, Peshawar
Cell: 0345-9147612
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S.A. No. [&é /2018

Muhammad Rasool, SST (G) - : N 23/]/20/?
GHSS Nawagai, District Buner .............cceeeviiinnn.n, AppelTdrt  —
VERSUS
1.  Govt. of KPK through Secretary, Elementary & Secondary

Sheweth;

Y

Reoistrar

>2 )11

- 3)

2)

BEFORE THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL, PESHAWAR

Khyber Pakhtukhwa
Service Tribunal

Diasxy Nu.__a( ;

Education (E&SE), Department, Peshawar.

Director, Elementary &Secondary Education, (E&SE), Khyber
Pakhtunkhwa, G.T Road, Peshawar.

. District Education Officer (M), District Buner at Daggar.

........... Respondents

APPEAL U/S 4 OF KHYBER PAKHTUNKHWA
. SERVICE TRIBUNAL ACT, 1974 FOR
TREATING THE PROMOTION OF THE
. APPELLANT FROM THE DATE HE HAS
QUALIFIED ON, AND THE VACANCIES HAD
BECOME AVAILABLE:

That numerous vacancies of SST in BPS-16 were available in the
respondent-department since long and no steps were taken for
appointments against those posts. However, in the year 2009 an

advertisement was published in the print media, inviting

applications for appointments against those vacancies, but a rider
was given therein that in-service employees would not be eligible
and they were restrained from making applications.

That the appellant do belong to the category of in-service
employees, who were not permitted to apply against the stated
SST vacancies.

That those who were appointed on adhoc/ contract basis against
the abovesaid vacancies were later on regularized on the strength
of KPK Employees (Regularization of Services) Act, 2009 (Act
No.XVI of 2009)




That the regularization 6f the adhoc/ contract employees, referred
to in the preceding para, prompted the left out contendents, may
" be the in-service employees who desired to take part in the
competition or those who did fall in the promotion zone, to file
writ petitions, which were ultimately decided vide a
consolidated judgment dated 26.01.2015 (Annex “A”)

That while handing down the judgment, ibid, the Hon’ble
Peshawar High Court was pleased to consider the promotion
quota under paragraph 18 of the judgment, as also a direction
was made in that respect in the concluding para to the following
effect:-

“Official respondents are directed to workout the
backlog of the promotion quota as per above mentioned
example, within 30 days and consider the in-service
employees, till the backlog is washed out, till then there
would be complete ban on fresh recruitments”

That the appellant was considered for promotion, pursuant to the
findings given by the august High Court in the abovereferred
judgment, and he was appointed on promotion on 03.08.2017
(Annex “B”), but with immediate effect, as against the law laid
down by the august Supreme Court, that the promotees of one
batch/ year shall rank Senior to the initial recruits of the same
batch/ year.

That till date seniority list of the SSTs in BPS-16 has not been
issued, as against the legal obligation of the respondents to issue
seniority list every year.

That though the appellant was having the required qualification
much earlier and the vacancies were also available, but he was
deprived of the benefit of promotion at that juncture, as against
the principle of law laid down by the apex Court in the case of
Azam Ali reported 1985 SCMR 386 and followed in
Muhammad Yousaf (1996 SCMR 1287). As such he was
deprived from the enjoyment of the high post not only in terms of
status but also in terms of financial benefits for years. It may not
be out of place to mention here that the appellant was at
promotion zone at the time of Regularization of Adhoc recruits
of 2009,

That appellant alongwith others filed W.P.No.1951-P/2016 for
issuance of seniority list and considering the appellant from the




10)

11)

12)

date when the Adhoc Employees were regularized instead of
immediate effect.

That the stated writ petition has been decided by worthy
Peshawar High Court vide order dated 01.12.2016. (Copy of
W.P.No.1951 and order is attached as Annex “C”) ‘

That the respondents assailed the judgment of Peshawar High
Court referred to in Para-4 above before the august Supreme
Court of Pakistan. On 20.09.2017 (Annex “D”) the respondents
withdraw the petition and as such the judgment of hon’ble
Peshawar High Court attained finality.

That after the withdrawal of appeals, the appellant preferred
departmental appeal/ representation (Annex “E”) to respondent
No.2, through proper channel, which was not decided/ responded
within the statutory period, hence the instant service appeal,
inter-alia on the following:-

GROUNDS:

A.

That the appellant was equipped with all the requisite
qualification for promotion to the posts of SST (BPS-16) long
ago and also the vacancies were available but for no valid
reason the promotion was withheld and the post was retained
vacant in the promotion quota, creating a backlog, which was
not attributable to the appellant , hence, as per following
examination by the august Supreme Court, the appellant are
entitled to the back benefits from the date the vacancies had
occurred;

“prométions of such promotee (appellant in the
instant case) would be regular from date that the

vacancy reserved under the Rules for
departmental promotion occurred”

That the appellant has a right and entitlement to the back
benefits attached to the post from the day of the qualification of
the appellant and availability of the vacancies coincided.

That the appellant being the promotee of one and the same
batch, are required to be placed senior to the fresh appointees,
but the respondents have sat on the seniority list and uptill now
no seniority list whatsoever has been issued/ circulated.




q

D.  That the appellant has been discriminated, which goes against
the provision of Articles 25 and 27 of the Constitution, 1973.

E.  That the appellant has not been treated in accordance with law
as against the provisions of Article 4 of the Constitution.

F. That appellant reserve his right to urge additional grounds with
leave of the Tribunal, after the stance of the respondents
becomes known to him.

Prayer:

In view of the foregoing, it is, therefore, prayed that on
acceptance of this appeal, this Hon’ble T ribunal may be pleased to
issue an appropriate direction to the respondents for treating the
promotion of the appellant from the date he was qualified on; and the
vacancies had become available, and the impugned order may kindly
be modified by giving effect from the date when the fresh recruits are
regularized w.e.f. 2009 alongwith back benefits in accordance to the
judgment dated 26.01.2015 and also to circulate the seniority list of
SSTs (BPS-16), giving senior positions to the appellant being
promotee against the fresh recruits.

Any other remedy to which the appellant is found fit in law,

justice and equity may also be granted.

Appellant

Through W
Akhtar 1lyas

Advocate High Court

AFFIDAVIT

I, do hereby affirm and declare on Oath that the contents of the
accompanying Appeal are true and correct to the best of my
knowledge and belief and nothing has been concealed from this
hon’ble Court.
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PESHAWAR HIGH COURT, PESHAWAR\ T
(JUDICIAL DEPARTMENT) [ S

Writ Petition No.2905 of 2008.

’:m

ATTA ULLAH AND OTHERS............. PET!T!ON%QS\Q:’":"’ R
VERsus. . =2

N 4

THE CHIEF SECRETARY KPK ETC...RESPONDENTS..

JUDGMENT.

- Date of hearing /\, C O /J_

Appellant/Petitioner - b( é( 10 ( )5(5 é( /\ /\a ,/) ﬁ(l{j (_”( (*7{

BN
j C\,/LKQDCIZY /"H’\Y‘J\CLJ tt’\ltv\ A/I\C_}

WAQAR AHMAD SETH,J:- Tf‘w'dt/.éféf‘f?k-i;':s?i=f"'s"/}}g}/'ei.f:l e

judgment we propose to dispose of the instant Wﬁ'f"_Pe’fii‘io‘h .

No.2905 OF 2009 as weil as the ~connlecte_:d,_;W‘rit*“P{e_i‘;_’ﬁOn; SRR

| Nos.2941, 2967,2966,3016. 3025.3053,3189,3251,3292 of - .

2009,496, 556,664, 1256, 1562, 1685,1696,2176,2230,2501,2696, .-

2728 of 2010 & 206, 355435 & 877 of 2011 -as ‘common.

/,/' question of law and fact is invclved in all these 'pef'ilfid/:)sf X




2-

approached this Court under Article 199 of the Constitution of- o

Islamic Republic of Pakistan, 1973 with the fo//éw[hgre'/_i_ef}; o o

The . petitioners in all the writ peti‘(/:dﬁ‘s'-‘/’}avéf T

“It is, therefore, prayed that on acceptancé"‘_‘. IS
of the Amended Writ Petition the above -
noted Act No.XVI 2009 namely ‘The North ) T

West Province Employees (Regularizatib"n'-'

of Services) Act, 2009 dated 24" October;

2009’  being illegal  unilawful, with:c.)'_ulvt'

authority and' jurisdiction, based ‘on

malafide intentions and be’[hg- f
unconstitutional as well as ultra vires to -

the basic rights as mentioned in the'

constitution be  set-aside and .the ..

respondents be directed to fill up the aboyé' ,
noted posts after going through the Iéga[_ .
and lawful and the normal procedure as’.

prescribed under the prevailing /ax’)vé‘,."‘ L

instead of using the short cuts for oblig'fng~ :

their own person.

It is further . prayed that the

notification  No.A-14/SET(M) dated

11.12.2009 and Not(fication No.A-17/SET(5)

Contract-Apptt:2009 dated 11.12.2009, as

‘well as: o Notification

No.SO(G)ES/1/85/2609/SS(Contract) dated

ATTESTED




31.05.2010 issued as a result of abové._?' .
noted impugned Act whereby all the private .
respondents have been regularized may S

also be set-aside in the light of the above. h

submissions, being illegal, unlawful, in-"-‘:“,ﬁ_

constitutional and against the fundamenté'l‘
rights of the petitioners.

Any other relief deemed fit and '

been particular asked for in the noted Writ o o ‘;'
Petition may also-_ be very graciousiy,. S

granted to the petitioners”.

3- It is averred in the petition that the pef{t{oqér‘si .a_fe"~
sorangy in tho Education Dopatimont of 1K1K w()/'lu',lig}/)g)i:ﬁ-;'{r‘jd  '
us PST,CT,DMPET,AT,IT, Quii and SET ‘in: dillerent. -

Schools; that respondents No.9 to 13589 were _app.orfnfec{ on -

adhoc/contract basis on different times and '.#/aré.ron,_: their

" proper in the circumstances and has not = ' ... -

- service were regularised through the North Wés‘{-’-./—fr;dnt'ie}j L B

Province Employces (Regyularization of Sorvz’ccﬁ)'-.Acl; 2009 o
that almost all the pe(_,;tion;;rs have got {"Uié: (éqg’[réd
qualifications and also goi at their credit the length of seivice:

/ that- as per notification. ilo. SO(S)6-2/97 dated 03/06/1998 -~ -




P

the qualification for appointment/oromotion of -UTe'."S'ET:'

Teachers BPS-16 was prescribed that 75% SETs shall be. -

selected through Departmental Selection Comm-itz‘ee‘o'n,_ the

basis of batchwise/yearwise open merit from amongst the

candidates having (hie prescribed qualification and-remairing ..

25% by initial recruitment thro&gh Public . _Service“

Commission whereas through the same notification- the "~

qualification for the appoinfment/promotioh of th'é_',,:jS_ubjeC‘t

Specialist Teachers BPS-17 was prescribed that ASO%ks-h‘a,//' -

be se/ectéd by promotion on the basis of sen)br/ty cum

fitness amongst the SETs possessing the qgaliffbéi‘io,h,"b“’

prescribed for initial recruitment having five years.service and.

remaining 50 by initial recruitment through the Put?_/:icA'Sén'/j'cé, e

Commission and the above procedure was adobfe& by me a
Education Department till 22/09/2002 and the ap.ﬁo.int}heﬁts”‘
on the aboye noted posts We-re made in the light of fhé' :E{bo'-\'/e : : '
notification. It was further averred that tthrd/nanre E

No.XXVIl of 2002 notified on 09/08/2002 was promuigated

under the shadow of which some 1681 posts-of differen:” = * ™ .

cadres were advertised by the Public Service Commission. . -

ATTESTED




That before the promuigation of Act No.XVlvof'ZOO;Q:,; ztwas .

practice of the Education Department th'a.'["'.,_iﬁ:;éfeé'dr. _'o'f'-

promoting the eligibie and competent personsvamhéh'g:sf'tﬁé R

teachers community, they have been adved/éfng -.'(h_e.ébom};e""

noted posts of SET (8PS-16) and Subject Specialist (BPS- -

17) on the basis of operi merit/adhoc/contract whé)‘éin. /t was N
clearly mentioned that the said posts will be temporary and

will continue only for a tenure of six months .or till ‘the. . e

@ -,

appointment by the Public Serviced Céihﬁ?iésibh:'br‘ S

Depamnem‘a/ Selection Committec That df(O/ passmq rhc,_ AR o '

KPK Act No.XVI of 2009 by the Provincial Assemb/y t‘he_:.':- o

fresh appomtees of six months and one year Qn--._the _aa{hoc -

and contract basis including respondents n.o.9r'z‘:o 1351 witha | .

clear affidavit for not édo,o.f/'ngj any legal courseto. m';s;ké their . |

services regularized, haye bheen made permanent and ..

regular employees W/7erQas the employees 'an'd-:féacfj_/ng
staff of the Education Department having at tfheir'é:redé(h o

sersice of minimum 15 to maximum 30 years have -b;;én -

-.ignored. That as per comract Policy issued on:'.'.,2'6/‘7'0/2.g)02' .

ATTEZT=n

% the Education Department was- not éurhoris'éd/énﬁﬂéd-‘t_é-'-'.:..



make appointments in BPS-16 .and above on the ¢}:'>'('7tra'cht__,_l'.
basis as the only appointing authority underfherules wéjsa.;- e

Public Service Commission. That after the pub/rcaz‘/onmade

o

by the Public Service Commission thousands’ of ‘teachers .

eligible for the above said posts have already “applied but ~

they are- still waiting for their calls and that thro;jghﬁz‘hé__ab'o:vé o |

Act thousands of the adhoc teachers have béé'n (e‘g.i//a}'izé'd:

which has been adversely effected the (iﬁjh'z"s"ol‘%the.

petitioners, thus having no efficacious and adegué.a‘g—:{,_‘_rémé'd}‘/‘ A

available to the petitioners, the have knocked the door Qf this

Court through the aforesaid constitutional petitions, .~

4- The concerned official respondents have »fu‘r_rlﬁ‘(’s'-lj_e‘d“'; SRR

factual objections including the question of m;}{iﬁa{héb)’l/t;’g‘éf
the writ petitions. It was further stated that Rule 3(2) of the = .

NW.F.P. Civil .Servants (Appointment P'r‘o_hj‘o'_ﬁon._.:j& :

- parawise comments whergin they raised certain legal @nd -

7'/'éns:‘¢r)Ru/es 1989, authorised a deparfmehta.:(d'./éy., d_é‘Wh-' '

mediod of appointment,. gualification and otfier conditiors

applicable to post in cc,g'nsu,jtation with Esfab/}'éh‘méh{t].&: :

Administration Department and the Finance ':'Depadhﬁ:gnt;_ :

i)
5 LU

>
—'
m
€3
|




That to frﬁpro?e/up/fst the. standard of educat/onfhe o
Government rep/aced/ameno’ed the old probedure'/..é;- 700%
‘ ~in¢/uc1/'ng SE Ts through Public Service Commfss/o_fj_",.l:{éK. féf;- S
! . /'Qc:(‘{ft'!/:')_e/)T of SETs B-16 vi()é Non'ffcn(i;n NosO(PFM
5/SS-RC/Vo! il date’ 18/01/2011 wherein 50% ssrs(ssr) - |
:sf';allet;e sefeq(_ed by promotion on~the.basis of semom‘ycum ‘
fithess iiv .hre fo/lowihg manner- ..
(1) Forty percent from ~CT  (Gen),
_ .CT(Agirr), CT(Indust: Art) Mth at l/east 5
yearsA service as suc‘b and having the
qualification. menﬁoned in coﬁlumn 3.
(if) | -Fou_r percent fro‘m amongst thet DM
with at least 5 years service as such and
{ ) ha vin_é qualification in column 3.’

(iii) Four percent from amongst the PET
with at least 5 years service as such and

having qualification mentioned in column 3.

(iv) One percent amongst Instructional

‘ Material Specialists with at least 5 years

e iy B .



service and having qualification mentioned .

in column 3.

. Y

It is further stated in the comments that d;./‘e..‘r'o:"fh'e -
degradation/fall of quality education the GoVéfn_med@
abandoned  the  previous  recruitment ﬁtci;liqy'. Lof

i.romotior, uppointment/recruitment and in ordef ftd f-'r'r'-zlp-r?oye-_' -
the standard of teaching cadre in Elementary & Socondary o
Education Department of KPK, vide Notifica‘t.ioni --'-‘C},a;f-:'d_~
19/04/2004 wherein at sén’a/ No. 1.5 in co/umn5 fhc -‘
ap'pointment of §S prescr{bed as by the initial r'ec:rui_tm.‘f-en.tf.
and that the (North West  Frontier Provinc{é[)’_' Khyber
Pakhtunkhwa Employees(Regularization of Se/wccs)Act
2009 (ACT No.XVI of 2009 dated 24" October, 2009-is :/,eg_.;e.ll,f‘
lawful aﬁd in accordance wilh the Cons(ituffon?q'f. véa‘lg'%(an

which was issued by the competent authority and j&ffs_di}c_ti@b,.:: L o

therefore, all the writ pelitions are liable to be dism/"‘ésed.‘. -

5- We have heard the learned counsel for thé.pért[,c;s and

have gone through the iecord as well as the: faw_ ':q-n‘ thé’__ |

4/' subject.




of Khyber FPakhtunkhwa, Employees (Regu/afiZéfz‘bn-" of-,»?:.ﬁu |

6- The grievance of the petitioners is two fo/d-f.f.r'f respect’

Services) Act, 2009 firstly, they are alleging that feg;ir/:{a:r.'pdsi‘ R

- in different cadres were advertised through Public Service .. . °

Commission in-which petitioners were competing i)v/é‘h.'high'

profile carrier but due to promulgation of Act ibic, th.e:y‘, could "~

not made through it as no further proceeding‘éf. were .
conducted against the advertised post and secondly, they .. " =, .

are agitaling the legilimale expectancy I'egaf:dl'ITQ,_ _.‘Ihe'/’r"

promotion, which has been blocked duce (o thein. block™ -

induction / regularization in a huge number, cour‘te_.sy_A(:t;iNo.- -

XVi of 20089.

7-  As for as, the first contention of advertisement and m L

Dlonk  regularization of e/ﬁp/oyees: is cor7ce;‘11éa': m | Hus
respect jt 1s an-admitted fact that the Govemme:j{- hasfhe
nght and prerogative to withdraw some posts, already "
aciv_c?'n‘ised, at any stage from Public Service Comm:ss:on
and secondly no one knows that m'fho could be‘_‘_Sgie;cfa%e};__{irjiu;_’_‘-
‘open"nﬁen’t case, f;oweven the right of compe(mon/s

~ reserved. In  the instant case KPK, .'.e'mpibyées_'--




!
(R gularization of Servicés) Act, 2009, was /)lOfI?U/JQfe’/ f; o
Whrch /n fact was not the first in the line rather N. WF P (now'- ._;
Khyber Pakhfunkhwa) C/w/ Servanfs (Regulanzat/on of.
Services)' Act, 1988, NWEP (now Khyber Pakmunkhwa)f:;"
(Reguanon of Scrwces) Act, 1989 & NWFP (now Khyb.er A
Pakhtunkhwa) Adhoc Civil Servants (Regular’izatidn =Qf' T
Services) Act, 1987 were also promulgated and.»L‘n:/erfe never
challenged by anyone.
| : . 8 - In order to comment upon the Act, ibid, it is 'irﬁp.on“ant;'__ : S

to go through the relevant provision which reads as under~. . - -
S.2 Definitions, (1)---

a)----

aa) “contract 'appofntment’f-_'f"'fA

means appointment of a du/yf“" o

| qualified person made otherwise - .
than in accordance with the )
" prescribed method of recruitment. .- |

b)  “employee”  means an -

adhioc or a contract employee -
Ce rappointed by Government on L |

adhoc or contract basis or second A

shirt/night shift but does not. - - .

_  include the employees for project. e

| 47 post ur appointed on work charge o




basis or who are paid. out of | .
contingencies;

-------- whereas,
S. 3 reads:-

- Regularization _of  services of ...~

certain employees.---- Al 7o

. employees : including - * e
" recommendee of the High Courti: L
appointed on contract or adhoc o
basis and holding that post on 315¢ . -~
.December, 2008 or till the.
commencement of this Act shall o
be deemed to have been .va/id/y:ir'::',* "'-: -
abpointed on regular basis having”

the  same  qualification and =

- experience for a réegular post;

9= The plain reading of above sections of :/):é'.‘;;q"cjg,ji' ;:b.}'a,:i" R

would show that the Provincial Government, has )*égﬁ/érj:/'zgd . :‘,:3 -

the "duly qualified persons” who were appointed dfz_‘c‘;o’rjt_iaér .
basis under the Contract Policy, ‘and the said Contract Rolicy -
‘Was never ever challenged by any one and.‘z“h.é“_':'siéhjet'

remained in practice till the commencement of the -,saz’cf"ﬂcr.

Fetitioners in their writ pelitions have not quoted .Aany.:s'/j/,,;/g/e"'; =

® .

under the said Acf, were not qualified for the pos( ‘ra_‘cja{nér__l .

incfo"er“v_'t / precedent showing that the regularized emp/oyees R



A

wh'.h they are regularized; nor had placed on reéord -an'}), . -‘

documents showing that at the time of their appo/'n‘tm_én»( on
contract fhéy had mede any objeation. Even othe_n&iée,’- 'th'e__'

Superior wourts have time and again reinstated: employees-

whos: appointments were declared /'rregulel.a‘r-"_~b.y;:".z-‘h.e""~ '1”‘
Government  Authorites, because au[hor/'{ieé 'ib'einfglv_ o R
responsible for makmg irregular appo/n[menfs on -pure/}‘/ L
temporary and contract basis, could not subsequently tumed , -

round and terminate services because of no /ack of'.g ‘

qualification but on manner E)f selection and the bene.ﬁf‘_of ?hé .A ‘
lapses comm:fted on part of authorities could not. be g/ven to ‘
the omployooo In the instant case, as well at (/‘)c- {/mQ j.of
appointment no one objected to, rather the 'AéUfhori:t/"Qs;
committed lapses, while appointing the private respondenrs :
and others, hence at this bei_arecf stage in view ofnumber of
judgments, Act, No. XVI of 2009 was promu/gatec -

Interestingly this Act, is noz‘ applicable to the -‘eduban’or{';j_-“

department only, ratper all t{;e employees of the _Prqyincia{ s

Government, recruited on contract basis tilf 31 December

2008 or till the commencement of this Act have bnnu

ATTESTED




regularized and those employees of lo other departments' "

who have been regularized are not party to this W:rie‘.rpé!itibn; .

1U- Al the employees have been regu/ar/'zed::L'Jnder.'-.tl:v'e_'-' | |
Act, ibid are duly qualified, eligible and compé}téh{:_f}_‘.d[‘ﬁ(h?}' I
post against which they were appointed on c;'c;)‘f;-t_/{ia‘;,cll basra
nnd(/n{s practice r;onv::inocl in epaoration: for youxMyou(yof :-ﬁ_j_‘

those employees getting the benefit of Act, ib}'d-“"r‘_r_?ayf have. ;' o

become overage, by now for the purpose cjf'-.'(eg"r.u{tmént, '_"

‘against the fresh post.

11-  The law has defined such type’of /eg/s/az‘/onas :
“beneficial and rer71edia(”. A beneficial /og:s/auon/sa
statue which purports to bom‘er a- be.neﬁz‘ on inde)’dQé/s_ ora |
class of persons. The nature of such ben.egz;:.'t /s t'qi.‘b‘é_:-'"‘.
eaended relief to said persons of onerous obligi?ﬁodsl under ‘
contracts. A law enacted for the purpose of correcl/ng a

defect in a prior law, or in order to provide a 'r.e'm,‘é‘dy... where. " -

" hon previously existed. According to the defin/'ﬁ'_o'n“_ .o'ff Corpus I

Juris Secundum, a remedial statute is designed to-correctan-~ ..

existence law, redress an gxisience grievance, or introduged .0 -

geqularization conductive to the public gjooc!s. The cha/l@nyed




Act, 2009, seems to be. a curative statue as for ears the:

then Provincial Governments, appointed emp:/oy_ee.s”- on B

conlract basis but admittedly all those contract abpdihfm'eht}s-‘- =

were made after proper advertisement and. ‘on. the

recommenda{ions of Departmental Selection Committees. |

12- In order to a,opreciéte the argﬁments ~"-,reg_.énrding"‘.._h- o
Lcneﬁcfé!_ iegislation iti is important_to understana.'ti_;é__.‘s-gbbe_;:_". -:
and meaning.of beneficial, remedial and curative; /egfslaz‘/on L
Prev/o&sly these words have been explained byNSBmdra . |

‘1 _interpretation of statute, tenth edition in the -'fo,'_/owi.ng

.

manners:-

“A statue wh'iéh purports to confejna | : '
benefit on individuals or a class_"ol'f":,.*' o
persons, by reliving them _E)f-
onerous obligations under contracts o |
entered into by them or which te'r}g*ih ’
to protect pefsons against.
- oppressive act from individuals with |
whom they stand in ce}'ta.i'n |
'relations, is called a beneﬁciélf
A legislations....In interpreting sucf"'rs a :

statue, the principle ostablishod;li.s"f_- '

that there is 1:10 room for taking: a R

narrow view {gut that the court js-
entitled to be Qengrous towards th,_e_": R

persons on whom the benefit has .. =

e




Remedial or curative statues on the other hand have . .~

been conferred. It is the duty of the R

court to interpret a Aprovisié_r_’;,‘f_‘;
especially a. beneficial provfsioﬁ':-f”.-. .
lecrally SO as to give it a W;de,? 7
meaning rather than a re:;trlctn/e.:~
meaning which would negate the
very object of the rule. It is a well i
settled canon of construction that in
constructing the  provision fcvnAf
beneficent enactments, the court.
should adopt that construction: ..
“which advances, fulfils, and furt_h‘é_‘rs

the object of the Act, rather than ttje - o
one which would defeat the same =~ =
and  render. the pro tecttbn

illusory..... Beneficial provisions call -

for liberal and broad mterpretatron e e e

so that the real purpose, underlymg' o
such. enactments, is achieved and'; s
full effect is given to the prmC/ple.s.i."_f:: -

underlying such legislation.”

becri explained as:-

7 A temedia! statyte is one whic_hi-" o
remedies defect in the preé existing law, : '-

statutory or otherwtsn Their purpose g ‘
to- keep pace with- the views of soc:ety RRRREES

They serve to keep our system of_..-;

jurisprudence up to date and m

ATTESTED




harmony with new ideas or conceprioﬁs.f .
of what constitute just and prope:,/:f S
human  conduct.  Their legitimafé?__ - .
purpose is to advance human rights and IR
relationships. Unless they do this, the’;{
are not entitled to be known as remedié[ L :
legislation nor to be liberally cénstrued.‘ ‘ '_
Manifestly a construction that promot-eé'”: '
improvements in the administration of 2
Jjustice and the eradication of defect in.

the system of jurisprudence should be .
favourced over oné that perpectuates a.

wrong”.

Justice Antonin Scalia of the U.S. Supreme

| Court in his book on Interpretation of Statute -

| states that: |

| | “Remedial  statutes are
those which are made to supply

| such defects, and abridge such'-.:_'.__'-’f
superfluities, in the common Iaw;.':,:.

as arise from either the general =~
imperfection Qi’ all human law, -
from change of time and- _
circumstances, from the mistakes.: - L
and unadvised determinations of *
unlearned (or even learned):.’

’ Jjudges, or froni any other causez |

|

whatsocver.” -
13- The legal propositior: thyt emerges is tha't_\gehera{/}'/_ |
beneélicial legislation is to be given liberal interpretation; z‘k)e_ _ :

beneficial legislation must carry curative or remedial conteit

ATT E_s;;/rs o
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Such legislation must therefore, either clarify an an'*zb.ig.u’iz‘y or

an omission in the existence and must therefore, the =

_ .exp/an.at'oly or clarificalory in nature. Since rhcpem:onms ‘.
doos not have the vested rights to be appom{cdro any

patlicular po.st, cven adverlised one and privale fospondw[s ‘
who have being regularized are having therequ:sde -

qualification for the post against which the were_".:a‘ppdiﬁi'éd,j .

vide challenged Act, 2009, which is not effectingI_'i't'hi'e':.'ye‘éfed.', ;»-f: |

right of anyone, hence, the same is deemeq".rof -_b‘e"faj‘ o

berieiuiai, remed ] and curalive legislation of the.

Parliament.

14-  This court in its earlier judgment dated 26”’ Novemberv :

2009 in WP No. 2905 of 2009, wherein the samé Khyber-_.f' e

Pakhtunkhwa (Regularization of Servers ) AC&.;—20.09;;:»\'/.'{fe$*-' L

were challenged has held that this courf'ﬂ'h';':a‘sjfgc’.)f'_ no. -

jurisdiction to entertain the writ petition in view of Amc!e.212 |

of the Constitution of Islamic Republic of Pakistan, 19737as o

an-Act, Rule or Notiﬁcaz‘ion'effecfing the terms a_rf?d!cor?:_ditf@ns"'%_.;"' R

of service, would not be an exception to thaz‘,_’,}‘f:sée:hf inthe .

light of the spirit of the ratio rendered in A'the'cafsef.'df

A T‘“ S




/;A_._horwan{ & Oth(}fS V@f’SUS Government Of'PékiSta-ﬁ, Lo

reported in 1991 SCMR 1041. Even otHerwfse, undér Rule 3 .

(2)  of the Kayber FPakhtunkhwa  (Civil - serva_nfs)-

(appointment), promotion and transfer) Rules 1989 aut'hbhr-izeg L
a department. to lay down method - of apb‘c‘)_fn"tmeﬁ(,'

-qualification and other conditions applicable to rheposfrn el e

consultation with Establishment & Administralive Dé/jé/‘&lq'po‘n{
and the Finance Department. In the instant casé.-'thé,"."c]uly
.
elected Provincial Assembly has passed the Bi///A;c;t;: ‘{/_v:hi_cfi -
was presented through proper 'channe/ ie Lawand

Establishment Department, which cannot be qu'éiéh'éd' or

declared illegal at this stage.

“/@ Now coming to the second aspect of the case, that -

petitioners legitimate expectancy in the shape of p}‘omoﬁon

has v.irered due to the promuigation of Act, ibid,-in this -

respect, it is a long standing principle that promoﬁo‘/"f,tf;{ nota. T

vested right bul it is also an established principle ihatwlaen
ever aiy law, rules or instructions regarding promotion are-
vioiated then it become vested right. No doubt petitioners in

the first instance cannot claim promotion as a vested right. .

ATTESTED
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but those whao fall within the promotion zone do-have the

right to be considered for promotion.

16-  Since the Act, XVI of 2009 has been -%/rjd/é)-éd'h o o

- beneficial “and remedial Act, for the purpose of ‘all those .

employees who were appointed on contract "éh_d- may’ have =

become overage and the promulgation of -(he:_@ca‘,_'--'i%(as_

necessary to given them the protection theréfore, the other S

side of the picture could not be brushed a SIdeSImply/[/s T

the vested right of in service employees to be éons{dered_ for

promotion at their own turn. Where a valid éhd: p‘_ko_per._'f-u/eé"

for promotion have been framed which are n-o‘f.ﬂ'g_'_it/gn efféct o

such omission on the part of Government agency. amounts -

to failure to perform a duty by law and in suc:"h' ,cééés,'H(Q/?.

Court always has the jurisdiction to interfere. In service |

employees / civil servants could not claim promo(fon‘-tq a -

higher position as a matter of legal right, at the same tihie, it

had fto be kepl in mind that all pubiic powérs,'::v_t)é}é{'ih' the " o

nature of a sacred trust and its functionary are’ .'re‘q-u}'(e_d-fo: ;
exercise same in a fair, reasonable and transparent mannér -

strictly in accordance with Jaw. Any transgression _ffbfn_ such




principles was liable to be restrained b v the supe‘n_'dr"ééu_rfs )’h;' o oy

their jur/'sd/‘cr/'on under Anfic/e 799 of the Consz‘/.}zfutféb,‘;_A(:)ne;-.:"

could not overlook that even in the absence of strict-legal ..

right there was a/wéys legitimata expectancy on the par‘tof a

~ © senior, competent and hornest carrier- civif servah,tj_fb‘-'b,e“

promoted to a higher position or- to -pe éonsidefed--'fér ‘

promotion and which could only be denied for g'o":o-c:-l,--'ibzr'Qbef "

- . and valid reasons. SR B
@ Inducd the  petitioners can ot claim “their initial - S

" .. appointments on a higher post biit théy have everynghtto o

be considered for promotion in accordance. with - the

R promotion rules; in field. It is the object of the eé-l(ab/lfs[')f;]?eh..f
. of the courts and the continue existence-of courts of lawisto

dispense and foster justice and to right the wrong ones.

Purpose ‘can.never he complotely “achioved unicss thein

justice dona  was undone: and’ unless the courts. stepped in

and refused lo perpeluate what was' patently unjust, 5@)17{@[%, Lo

appointment is a trust in the han!s of public aU{hQr/'tjé,s"'"éinaf’z‘-]‘A'.’- O

is their legal and moral duty to ischarge. their fgi-ﬁéﬁo{is as.

and unlawful. Moreover. it is the duly. of PUb/iC'?'UfﬁOffffé~S'é’5 o o




,%9 Indued the petitioners can not claim their initial - SO

A

principles was liable to be restrained by the superiér'k;éurts in’

their jurisdiction under Article 199 of the Consi‘fz‘u;tioh,] Ohe. o

could not overiook that even in the absence Of‘Sfriéfi )éga/'
right there was a/ways legitimate expectancy on fhe pan‘ of a f
senior, competent and honest carrier civil sérvér"u"_fo'-'bé' :

promoted to a higher position or to be considefeq’ _fék_

promotion and which could only be denied for Q'o'od,"p'rqp‘e} R

and valid reasons.

appointments on a higher post but they have eve,-y ,—/gh[(o F L
be considered for promotion in accordancé:z"hv/:/‘.tﬁv_? -:t.he
promotion rules, in field. It is the object of the estabhshment
of the courts and the continue eX/ tence of courts Ao'fll‘dyw./-s {o

dispense and foster justice and to right the wrong ono.‘f;.',”

Purpose can never he complotely x‘lnnvnc/ un/uss !hr, /n“"' B

Justico done was undone and unjess the courts S[epped in

and reflused (o perpeluate what was patently unjust, ynfa[r, o -

and unlawful. Moreover, it is the duly of public aurhom‘iés és o |
appointment is a trust in the hands of public authorities and it

is their legal and moral duty to ischarge their functions as

ATTT“T”
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@J’N/, fC@nSIdcrmg the above-seltled. principles -we: are of the | k

g opimon that Act, XVI of 2009 is alt hough benefrc:a/ and'ﬁ'

trustee with complete

jaw, so that no person who is eligible and entitle to holrl suc;/;«'-

post is excluded from the purposo of soloction and:is. nol

depived of iiis any «yht.

remedlial legislation but its enactment has effecréd. fthe in .-
service employees who were in the promotion - zone,".
therefore, we are convinced that to the extent of in service

employees / petitioners, who fall within the promOﬁQn‘-zoné -

have suffered, and in order to rectify the irvadvedéhf'nﬁs't_éké

of the ,-espondents/Deparm)ent, it is recomm_endédtt!th the
promotion  rules | in field be implemented .é'nd rh.os-el~
employees in a particular cadre to which ceﬂa‘inﬁqéfa'qu :b‘
;)1'0!7160’0:1 is reserved for in service employees, {h:e: safﬁe’bé : k

filled in on promotion basis. [n order to remove th'é"ambi'gz_jity.

—

gp——r

———

transparency as poer f'(;*(,ltli('(;jf:'a(g'f)'{ of

and confusion in this respect an example is quoted, “Ifinany - .

cadre as per existence rufes, appointment is to be'made’ on’ "

50/50 % basis ie 50 % initial recruitment and “50 %

promotion  quola then all the employees have- been .

ATTEITED




cachEmandiequal rvaDewho oy SOM Z’é‘:hoﬂoromo{ed

———

| lronTramongsh the SHgIbIET)” SErvice. BIBICIREE: Otirer wise,

eligible forpromotior.vh g hasis of sonority cum. fitness#

EN
PR

'o- In view of the above, this writ petition is disposed of in

the fol/owing terms:-

(i) “The Act, XVI of 2009, commonly
known as (Regularization Of Services)
Act, 2009 is hcild as benceficial and
remedial legislation, to which no

interference’is advisable hence, upheld. .

(ii) ot e Ereidirected \
oy y-werkoutylthe. . backlog . of the
promotiol “quota . as. pcr. above
rentioned-example, . within 30 days and

consider the in service employees, till

LT L LR the backlog is washed out, till then

therc would be complete ban on fresh //2/
/

/ }
// A //,) "
e ' [
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Copy. forwarded for mformat:on and necessary act!on to the: -

- 1. Director Elementary & Secondary Education Khyber Pakhtunkhwa Peshawar with r/to Endst;

L | - No 1281-86 I ﬁle No 2/Promotion SST B—16 dated 24/07/2017
o Deputy Commtssnoner Buner at Daggar i

District Nazim, Buner |
. District Monrtonng Ofﬁoer Buner

District Aooounts Ofﬁcer Buner.

Pnncxpals 1 Head Masters Concemed
‘Officials Concerned
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BEFORE THE PESHAWAR wiGH COURT Pr_..:HBWAR

11.
12.
13,
14.
15.
16.
17.

e

Mahir Zada (8ST) CHS Shal Bandai.

" Government of Khyber Pakhtunkhvxfé - thr

o AR ey N

#a b S co T
\3P A§>§\_ L

renmatullah, ST, GHSS, Gagra District Bun%é -
ghahbaroz Khan SST (8C), GHS Shal Bandi
Inamullah SST (SC) GHS Diwana baba
Bakht ] Rasool Khan (sC) GHS Diwana Baba
Abdur Ragib ST (G) GHS Bajkata

Sher Akbar SST (G) GMS Banda

ghairbar SST (G) cM3 Kuz Shamnal.

fub Zar SST (G) GHS Cheena
Habib-ur-Rehmain » ssT (G) GHS Ragra
ghaukat SST (5C) CHSS Amnawal
Sbhani Gul s§T (G) GMS Alami Banda.
Gul Said SST (G) GHS Karapa

giad Amin SST (G) GCMIS Daggar
gardar Shah (G) CCMHS Daggar '

Israr Ullah SST (8C) GHS Chanar

.wﬂm. o .\.-._x';,_‘“ T =

Shir Yazdan ssT (G) District Buner
Bahari Alam gT (SC) GHS Shal Bandal
Miskeen S5G (G) GM3 Shargahy, Dist ict Buner

Versus

gecretary, E&SE Departr_'nen"c, Peshawar.

Director E&SE, KPE, peshawar

D1btr1ct Education Ofﬁcm (M), Buner atDaggar f' 1 s

ATTESTED
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WRIT PETITION UNDER ARTICLE 199
OF THE CONSTITUTION OF THE

ISLAMIC REPUBLIC OF PAKISTAN,
1973.

Sheweth;

D

2)

3)

4)

That numerous vacancies of SST in BPS-16 were aVailé_ble L

in the respondent department since long and ho's‘teps :  :

were taken for- appointments against t‘nose posts L

However, in the year 2009 an advert1sement WaSl' e
published in the print media, inviting apphcanons for' o

appointment against those vacancies, but a x;der,was_,

given therein that in-service employees would ,not-‘be-". n

cligible and they were restrained from: raaking’

applications.

That the petitioners do belong to the category of m-"'f'“

service employees, who were not permitted to apply'. )

against the stated SST vacancies.

That those who wers appointed on adhoc/ contraCt_'bé'sis

against the abovesaid vacancies were later on -

regularized on the strength  of KPK Employees'

(Regularization of Services) Act 2009 (Act NoXVI of '

2009)

That the regularlzanon of the adhoc/ contract

employees, referred to in the preceding para prompted o

ATT TD

the left out contendents, may be the. 1n-serv1ce‘- "

mployees who desired to take partt in the competltwonv .

or those who did fall in the promotion zone; to flle

EXAMINE .
- Peshawar High




tely decided wde an

£ petitions, which were ultima
015 (Annex A )

consolidated judgment dated 26.01.2
1b1d thls

g down the, judgment,
otlon

d to consider the prom

judgment, as also a

'5) That while handin
Hon'ble Court was please
derx paragraph 18 of the

quota un
made in that respect

W T
VAT RN

" direction wWas in the concludmg.::‘ '
para to the following effect:- R

T P s

R
VLTl N

nts are directed to worké:i-f

otion quota as per above -

t111 the . o

«Official responde
the backlog of the prom
mentioned example;

! .
consider the 1n-serv1ce employ

ees;

ed out {371 then there: Would be o

on fresh recruztments

packlog is wash

complete bar

ers were considered for promotlon, '

given by this august Cou
d they were appomted on L
g from 01,03.2012 10 . L

edlate effect

o 6) That the petition

pursuant to the findings tin the S

abovereferred judgment, ant
on various dates rangin
31.07.2016 (Annex gy, but with imm

.4 down by the august Sup

against the law lal
one batch/ year shall xank Semor

that the promotees of
arne batch/ year. foeah :“.f '

promotion

reme Court

to the 1n1t1a1 recrults of the S

e seniority list of the SSTs in BPS—16- .héé :nOt
s against the legal obli

jority list every year

7) That till'dat
been 1ssued a gatlon of the

pondents to issue semi o
ATTE&T"'D

aving the requlred

1es Were also

L Yes

8) That though the petitioners were h
o qualificatigns much earlier and the vacanc
N available, but they were deprived of the ‘be
15 AT prorriotion at that juncture, as agamst the pnnaple of 1aw :

| - I ATTESTg

I
L iadines

neflt of




9)

laid doWn by the ape¥ Court in the case of Azam A.h - | _
reported 1985 SCMR 386 and followed in Muhammad- : "
Yousaf (1996 SCMR 1287). As such they Were deprlved D .

from the en]oyment of the high post not only m terms 01--‘ |

status but also in terms of financial benefits for years o

That feéling mortally aggrleved and havmg no otherv o
‘adequate and efficacious remedy, the petltloners. T
approach this august Court for a redresS mtex aha, on BRRSE

. the fbllovving grounds:-

GROUNDS:

A.

“That the petitioners weie equipped with all {he reéﬁiité N .

| qualification for promotion o ‘he posts of SDT (BPS 16) o

long ago and also the vacancies were avaﬂable .out for‘ o

. no valid reason the promotions were Wlthheld and the

posts were retained vacant in the promotlon quota,i-;,‘ A
creating a backlog, which was not attnbutable fo the"
petitioners, hence, as pef following exammatlon by the ST
.august Supreme Court, the petitioners are entltled to:A T

the back penefits from the date the vacanc1es had

occurred;

“promotions of such promotee (pet1tzoners‘: f
in the instant case) would be regular from:'; .
date that the vacancy reserved under the, R |

Rules for departmental ‘p,roz‘no_tzlonff

occurred”

That the petitioners have a nght and entulement to: the R

back benefits attached to the post from ~
®»o. A B EST D

ATTER

xKMme
“““"TE.Q Poshawarngh oun s




£ qualifications of the petitioners and availability :oi_the

vacancies coincided.
ors being the promotees of one and the

same batch, are required to pe placed

c. Thatthe petition
senio‘r_ﬁt’ie ,".'th_e.,,‘ S

fresh appointees, but the respondents have sat on the-

and uptill now no sett niority list Whatsoever .

seniority list

has been issued/ cncculated

D. That in view of the fact that no seniority list has. been h

igsued, the petitioners neither can file a departmental )
appeal nor can have recourse to the Sexvices. Tnbunal ;- o
for agitating their grievances, therefore, this august' .
Court can issue appropnxe dir ectlons to ’;h’e |
ith law, 1n v1ew of

respondents to act in accordance Wi

aid down by the apeX Court in the AT

the p:cinciple of law 1
in PLD 1981 sC -612 2003

pronouncements reported

SCMR 325, ete.

g£. That the petitioners have not been - treated »in"

ordance with law as ag

ainst the pY owsmns of Artlcle

acc

4 of the Constitution.

~F.  That petitioners reserve their rlcrht to urge -n'dditio'nel S
grounds with leave of the Court, after the stance of the‘ :

et iN respondents pecomes Known to therm.

" Prayer

13 b.‘ ”ﬂ"
In v1ew of the foregomg its is, therefore, prayed thet--on.

: ‘ \ accethan;ce of this petition, thl.; Hon’ble Couxt may be

priate direction to the. respondents

pleased to issue an appro
for treating the promotion of the petitioners from the date R

R S

ATTESTE *Dﬁ PR
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bécoine

l/"

vacancies had
list of 85Ts (BPS- ce ‘_ !}: .

tof 5578 P~

s bemg }

d omn, and the
ate the ggniority
o the ".‘é—etitioner

they Wére qualifie
available, and also to circul
16), giving senior positions t

es againsf the fresh recruits.

promote

‘ R
emedy to which fne petitioners are found fit

ated. L

Any other
ity may also be gra

in law, justice and equ

Petiticners

Through

Muhammad alil -
Kdvocate Sup;gae Court

Alkhtat 11yas

Ldvocate High Court

CERTIFICATE: A : o

It is certified that no such petition on the subject matter has -

earlier been filed by the petitionet in this august Court.: o T
 ndvodate - o

1IST OF BOOKS: -
' 1) Constitution ©
2) Case law accor

{ Pakistan, 1973.
ding to need.

E#AM'?@;E S
Peshawar HIgh £ urt

.

ecape
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PESHAWAR _HIGH COURT,  PESHAWAR. .

" ORDERSHEET -~ .

y Date of Ordet/

' Proceedings

Order or other Proceedings with Signatu{p N7

01/12/2016.

dgc{ TR

WP No. 1951-P/2016 M.

“appropriate writ directing the respondents to’ﬁfea’t ﬂﬂeh‘ proAmot:i.bn‘; ‘

- | firstly, petitioners are claiming an apprc')p'rie,ift}a‘dire'ctibn'- to: the | -

Present: M. Isa khan Khalil, advocate 1gp4

WAOQAR AHMAD SETH, J-  Through " the imstant writ |

petition, the petitioners  have prayed fdi_f_:.‘--'is's.u_aﬁc_éi.of an

N

from the date, they were qualified on and also- t‘ov"circu‘late ifthg-:'."A '.‘
seniority list of SSTs RS-16 by giving them A~s,en_i'o,r_'pc')sition]bei'ng _

opromotees against the fresh recruits.
p g

!\.)

Arguments heard and available record gone through. | .
3. The prayer s¢ made, in the writ petition-and argued | - -

at bar clearly bifurcate, the case of peti—tionérs in :two parts;

respondents to circulate the senior list ofSSTS (‘889.1:6)‘_.-;Y¢S,-

| according to section-8 of Khyber Pakht@inkhﬁx_fa,; Civil' Servants | . =

ATTEzT-
| “haid

T examinen oo
‘Peshawar High F}Qyﬂ,',w -

- Aeoecas

| Act, 1973, lor proper administration of service, cadre, or post, the | o
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accordance with the law, relating to senio‘rity_- eté,,:but.iii‘ the.

month of January, 2017, positively.

FEEsEek rfd*p@l't

r-v.{,a.lﬁ.

Wg: et ceks NG %PP@PM‘CZ Rdine
| gespopdenss:fonireatpg ieproiotion ol evps::fw}«’% =

Do ,-’#\..;l’ Lo

Hesi d consi"C“r“mcv*“themwsemer“b‘gri’ S HFOTIOLG

3

LR

H8 o ferms ana—condition—of servi

SRl GHINEEO ERstinition.this.Co arth ba,,_

EpoHOTIOL HE WL et
/ 5. In view of the above, this writ petition‘is disposed of | "

appointing authority shall causc a seniority llstollhc mc,mbuq of
the time being of such service, cadre, or post'EO be prepared and
(he said seniority list so pu,.ptuud under subbc;llm;l “sh all bc S
revised and notiﬁed‘ in the official gazette‘_:_,ét_’_-v-..llgﬁs‘; once 111a )
calendar year, prefegably in the montﬁ of J anuaiyln v1ewof the !
clear provision of law, the first prdyer Of. 1he ‘pétit:i'onncrs ';is:'
;1110\\fcd with the consent ol learned AAGandthccompetclu

authouty is directed to issue the seniority 11st of SST’S BS 16 m

1@nﬁ**ofz»thwpet1t@n |

g m-wfm_,,{g Foret) ﬂ\ sl g = R
JAGHRE vgsﬁcmémwlmmm@um&w Tt e HA G B ECo: aitabler

ATT o ' o
e . e E )
Z27Tmn esﬁmm 8‘ v

46/ DEC 206
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with the direction to the respondents, as indicated: .i~nrpara'-‘3~,-

jurisdiction.
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- Nawab Shalt

whereas the seniority and promotion being tgﬁiiis-'Ei'n_d,-,t__o'ndi‘tion"s"_';_' Lol

of service is ueither entertain-uble nor maintainable in. writ L
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BETTER COPY.

,~ LN THE SUPREME COURT OF PAKISTAN,
" “(APPEAL JURISDICTION)

- ' PRESENT:

©*MR. JUSTICE EJAZ AFZAL KHAN
- "MR. JUSTICE SH.AZMAT SAEED
o MR. JUSTICE EJAZ UL AHSAN.

R “CIVIL PETITIONS NO. 127-P TO 129-P OF 2016

e (Agamst the 1udgment dated 26.01.2015 Peshawar High Court Peshawar .

4 passed n W1th Petltxon N0.2905 02009, 3025 of 2009, and others.

o "f_The Ch_jef'S_ec:Etary, Govt: of KPK, Peshawar and Others. .. Petitioner(s) . |

(in all cases).
VYERSUS.
; AttaullahandOthers ' ) ‘ ‘ : .- }
.- Nasruminullah and Others. : ,
.. " Mukhtar Ahmad and Others. ‘ ~ Respondents.
© Forthe petitioner(s): . Mr.Mujahid Ali Khan, AddLA.G.KPK

" For thé respondent(s):  Mr.Ghulam Nabi Khan, ASC
L Mr.Abdul Qayyum Sarwar, AOR.

* DatofHearing  20.09.2017.
| ORDER.
Ejaz Afzal KhanJ. The learned Additional General

| '-"appearmg on behalf of the Govt. of KPK stated at the bar that as per
~1nstruct10ns of the Government he: does not press these petitions. Dismissed -

as such

20 092017

} ‘Sd/-Ejaz Afzal Khan,J
' ‘S"d/- Sh.Azmat Saeed,].
Sd/- [jaz ul Ahsan, J.

-":;-:.ISLAMABAD

ATTzaTED
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BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE TRIBUNAL :
PESHAWAR

Service Appeal No: 106/2018

Muhammad Rasool SST GHSS Nawagai District Bunir. ... Appellant.
VERSUS
SecretaryE&SE Department, Khyberﬁgkh@unkhwa & others. ... Respondents

JOINT PARAWISE COMMENTS ON & FOR BEHALF OF RESPONDENTS No: 1-3.

Respectfully Sheweth :-
The Respondents submit as under:-

PRELIMINARY OBJECTIONS.

§1 That the Appellant has got no cause of action/locus standi.
. 2 That the instant Service Appeal is badly time barred.
' 3 ;rhat the Ab;aéllant Has c'onceéledﬁigfér'iél\"fact's frdm fhis Honorable Tribuﬁa‘l. ‘_
4 That the instant Service Appeal is based on mala fide intentions.
"5 That the Appellant has not come to this Honorable Tribunal with clean handg.

-6 That the Appellant is not entitled for the relief he has sought from this Honorable
Tribunal. SETRRE

7 That the instant Service Appeal is against the prevailing law & rules.

8 . That the instant appeal is based on mala-fide intentions just to put extra ordinary

" pressure on the Respondents for gaining illegal service benefits against the post of
SST(Sc:)

9 That the Appeal is not maintainable in its pfesent form.

Tt

10 That the Appeal is bad for mis-joinder & non joinder of the necessary parties.
M11 That this Honorable Tribun.al has got no jurisdiction to entertain the instant case.
12 That the 'ins;tant service appeal is _bap;gfed by law.
| 13 Thaf the appe!laﬁt has. been’treatedhas‘ per. law, rules & po!icy.
14 That the appellant is not competent to file the instant appeal against the Ré;pondents

.'?J.l -

15 That the notification dated 28/10/2014 is legally competent & is liable to be maintained.

i
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ON FACTS. T

1 That Para-1 is correct to the extent that the Respondent Department has sought

“. . application from the eligible candidates for the appointment on adhoc basis against the

(oS

SST(G) Post in the year 2009 with the conditions that the in service teachers of all cadres
are not eligible to apply for the said adhoc & contractual posts.,

That Para-2, is correct thar the appellant is a regular & bona-fide Civil servant in the
Respondent Department & was not allowed like others in service teachers on the grounds
that the advertised posts for SST(G) in BPS-16 are on contractual & adhoc based upon
which the regular & in service teacher’s adjustments would be fatal for their respective -

That Para-3 is correct that through an act of Services Regularization Act 2009 passed by
the Khyber Pakhtunkhwa Provincial Assembly the services of those teachers who were -
appointed on adhoc basis regularized by Respondent Department. (Copy of the said Act
2009 is already attached with the Jjudicial file for ready references),

That Para-4 is incorrect & denied on the grounds that the Respondent Department has
Promotion policy for in-service teachers under which these teachers are also promoted
in Upper Scale & post on the basis of theﬁg respective seniority cum fitness basis in view

of the reserved quota for each cadre, whereas rest of thg para regarding filing of a Writ

directions to consider to the Petitioner for promotion against the SST(G) B-16 Post &
consequent upon the said judgment dated 26/01/2015, the Respondent Department
has promoted the Petitioner against the SST(Sc: ) post in BPS-16 in view of his seniority
cum fitness basis in the Respondent Department,

That Para-5 pertains to the Court record & judgment dated 26/01/2015 which has
already been implemented by the Respondent Department, hence no further
comments,

That Para-6 is correct to the extent that the appellant has been promoted against the
SST(G) B-16 post on the basis of his seniority cum fitness basis on dated 30/10/2014
with immediate effect instead of the year 2009.

That Para-7 is incorrect & denied. The stand of the appellant is baseless & without any
cogent proof & legal justification& even against the factual position that the
Respondent Department is regularly issuing the final seniority list of all cadres including

' the SST (G) B-16 post under the provision of Sectioon-8 of Civil Servants Act 1973.

That Paa-8 is incorrect & denied on the grounds that the appellant has been promoted

against the SST(G) BPS-16 post in accordance with rules & on the basis of his seniority

of Pakistan are not applicable upon the case of the appellant.

That Para-9 needs no comments being pertains to the Court record.

10 That Para-10is also needs no comments being pertains to the Court record.

3
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1 That Para-11 is correct that the Reéponden’t department has filed a CPLA against the
judgment dated 01/12/2016 passed by the Peshawar High Court before the August

supreme Court of Pakistari but on later the said civil Petition was withdrawn on the

grounds that as per judgment date 26/01/2015

of the Peshawar High Court, a back-legs

. has been worked out for the prornotion of in service teachers on the basis of their
respective seniority cum fitness basis within the prescribed period of time, promotions
to the in service teachers are allowed on the basis of seniority cum fitness basis sin view
of the prescribed quota for each cadre in the respondent department.

12 That Para-12 is incorrect & denied. No departmental appeal has been filed by the
appellant to the Respondeqts. Hence, the appeal in hand is liable to be dismissed on the

following grounds inter alia :-

ON GRONDS.

A Incorrect & not admitted. The -impugned Notification dated 28/10/2014is in accordance

with law, rules & policy, as well as with immed

iate effect in terms of the appointment

Promotion & Transfer rules 1989. Hence, liable to be maintained in favour of the

Respondents.

B Incorrect & not admitted. The statement of the appellant is baseless & liable to be
dismissed on the grounds that the appellant has been treated as per law, rules & policy
vide Notification dated 28/10/2014, which is not only within legal sphere but is also

liable to be maintained in favour of the Respond

C Incorrect & denied. The appellant is not entitle

ents.

d for the grant of back benefits against

the SST(G) post since 2009 under the relevant provisions of law, recruitment &

promotion policy.

D Incorrect & denied. The appeliant has been treated as per law, rules & criteria in the

instant case having no violation of Articles 2
Republic of Pakistan 1973 by the Respondents.

5 & 27 of the constitution of Islamic

‘E  Incorrect & misleading. The stand of the appellant is illegal & without any cogent proof

& justification.

F lLegal. However, the Respondent Department seeks leave of this Honorable

Tribunal to submit additional grounds, record &
arguments on the date fixed.

.- Inview of the above made submissions,
Honorable Tribunal may very graciously be

case law at the time of

itis most humbly Prayed that this

pleased to dismiss the instant

service appeal with cost in favor of the Respondent Department in the interest

of justice.

Dated / /2018

E&S partment Khyber
Pakhtunkhwa, Peshawar.
(Respondent_No: 1)

E&SHE Department Khyber
Pakhtunkhwa, Peshawar.
(Respondents No: 2&3)




BEFORE_THE HONORABLE - KHYBER PAKHATUNKHWA SERVICE TRIBUNAL -

Service Appeal No: - :/2018

oLV LA e District o, L Appellant.
VERSUS
Sécretary E&SE Department, Khyber Pakhtunkhwa & others. ......Respondents
o
AFFIDAVIT }
o« w2 . Asstt: Director (Litigation-ll) E&SE Department do hereby

“solemnly affirm and declare that the contents cf the instant Parawise Comments are true &
correct to the best of my knowledge & belief.

Deponent

o
§

Asstt: Difector {Lit: It}
£&SE Department, Khyber
- - Pakhtunkhwa, Peshawar.




