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ORDER

Mr. Akhtar Ilyas, Advocate, learned counsel for the appellant 

present. Mr. Muhammad Adeel Butt, Addl: AG alongwith Mr. 

Muhammad Tufail, Assistant office of the Directorate, Elementary 

& Secondary Education (E&SE), Peshawar and Mr. Iftikhar Ul 

Ghani, DEO(M) Buner in person present.

vs . 2^\'^>^dXur-deldiled'’okerfoftod^ placefiSn Service AppWll^o.

82/2018 .titled “Abdur Rashid-vs- the Government of Khyber 
^ ‘'iXS - V

Pakhtunkhwa through Secretary Elementary & Secondary Education 

(E&SE), Department Peshawar ahd'othef s” (bopy piaced in this file), 

this appeal is also disposed of on the same terms. Costs shall follow 

i j\ the events. Consign.

n^'Muly, 2022 1.

■

\
\j ■Sj.

,.

Pronounced in open court in Peshawar and given under our 

hands and seal of the Tribunal this 13'^ day of July, 2022.
3.

(KALIMXRSHAD KHAN) 
CHAIRMAN

(FAREEHA PAUL) 
MEMBER(E)

-
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Proper DB is not available, therefore, the case is 

adjourned to:^_^_^for the same before

25.11.2021

f

Reader ;

/ ^ ^

\<■■.

:

M

. 15.06.2022 Learned counsel'for the appellant present. Mr. Yakmin Khan, ADEO
iy-

alongvy.i'i'h; Mr. Kabirullah Khattak, Additional Advocate General for the 

respondents present.

\
Learned counsel for the appellant requested for adjournmenl on the ground 

that he has not made preparation for arguments. Adjourned. To come up for • 

■ ,argLiments',pn 13.0Z.2022 before the D.B.

j

AT
(MIAN MUHAMMAD) 

MLMBIER (EXECUTIVE)
(SALAH-UD-DIN) 

MEMBER (JUDICIAL)
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05.08.2021 Learned counsel for the appellant present.

Mr. Kabirullah Khattak, Additional Advocate General alongwith 

Ubaid-Ur-Rehman ADO (Litigation) for respondents present.
a'

Former made a request for adjournment being not in 

possession of the file today. This being an old case be fixed in last 

week of September, 2021 for arguments. Adjourned. To come up for 

arguments on 23.09.2021 before D.B.

(Atiq Ur Rehman Wazir) 
Member (E)

^ 23.09.2021 Counsel for the appellant and Mr. Muhammad 

Rasheed DDA for the respondents present.

Learned counsel for the appellant requested for 
adjournment for preparation and assistance. Case to 

come up for arguments on 25.11.2021 before the D.B.

(Rozina Rehman) 
Member(Judicial)

Cf^irman

•j'-
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- Junior to counsel for appellant and Kabir Ullah Khattak 

learned Additional Advocate General alongwith Ubaid ur Rehman 

ADEO for respondents present.

. 14.01.2021

f
fDue to COVID-19, the case is adjourned to 01.04.2021 for 

the same as before.

»

01.04.2021 Due to non availability of the concerned D.B, the case is 

adjourned to 20.05.2021 for the same.

Due to pandemic of covid-19, the case is adjourned to05.03.2021
t05.08.2021 for the same before D.B.

»

I
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Due to C0VID19, the case is adjourned to 

2020 for the same as before.
.2020'T

'f

;

'•

Due to CO\/ID19, the case is adjourned to 31.08.2020 for 

the same as before.
06.07.2020

■>

!

. '1 ■.

31.08.2020 Due to summer vacation, the case is adjourned to 

05.11.2020 for the same as before.
I

.•
V

Junior to counsel for the appellant and Addl; AG 

alongwith Mr. Obaid Ur Rehman, ADEO for respondents 

present.

05.11.2020

The Bar is observing general strike, therefore, the 

matter is adjountedto 14.01.2021 for hearing before the D.B.

VJ
Chairman(Mian Muhamma* 

Member (E)
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09.01.2020 Due to general strike of the Khyber Pakhtunkhwa Bar 

Council, the case is adjourned. To come up for arguments 

on 03.03.2020 before D.B.

■i

■ .-1

r-

Member Member

Counsel for the appellant and Mr. Kabirullah Khattak, 
Additional AG alongwith Mr. Muhammad Irfan, Assistant for 

the respondents present. Learned counsel for the appellant 
seeks adjoufn?hent. Adjourned. To come up for arguments 

on 08.04.2(120 before D.^

03.03.2020

(M. Amin Khan Kundi) 
Member

(Mian Mohammad) 
Member

>
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s 09.10.2019 Due to official tour of Hon’ble Members to Camp 

Court Swat, instant appeal is adjourned to 20.12.2019 for the 

same.

Reader

Learned counsel for the appellant present. Mr. 
Kabirullah Khattak, learned Additional Advocate General 
alongwith Mr. Obaid Ur Rehman, ADO present. Learned 

counsel for the appellant seeks adjournment. Adjourn. 
To come up for arguments on 26.12.2019 before D.B.

18.12.2019

Member Member

26.12.2019 Clerk to counsel for the appellant present. Mr. 
Muhammad Jan, DDA alongwith Mr. Obaid Ur Rehman, 
ADEO for respondents present. Clerk to counsel for the 
appellant submitted an application for adjournment as 
learned counsel for the appellant has gone to Islamabad 
due to his personal engagements. Adjourn. To come up 
for arguments on tomorrow i.e 27.12.2019 before D.B.\

Member Member

27.12.2019 - Counsel for the appellant present Mr. Muhammad 
Jan, DDA for respondents present. Learned counsel for 
the appellant seeks adjournment. Adjourn. To come up 
for arguments on 09.01.2020 before D.B.

Memfeer Member

j
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Learned counsel for the appellant and Mr. Muhammad 

Jan learned Deputy District Attorney present. Learned counsel 

for the appellant seeks adjournment. Adjourn. To come up for 

arguments on 15.05.2019 before D.B.

30.042019

.v' ■

f

MemberMember 1

a;

*

Counsel for the appellant and Addl. AG for the 

respondents present.

15.05.2019

Due to demise of his father, learned Member of the 

Bench (Mr. Hussain Shah) is on leave. Adjourned to 

24.07.2019 for arguments before the D.B. . 'I
r'

A

Chairman V

Learned counsel for the appellant present. Mr. Usman 

Ghani learned District Attorney for the respondents present. 

Learned counsel for the appellant seeks adjournment. 

Adjourned. To come up for arguments on 09.10.2019 before

24.07.2019

D.B.

(Hussain Shah) 
Member

(M. Amin Khan Kundi) 
Member

S* ■
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v.24.0r.2019 Clerk .to counsel for the. appellant present. ShakeeT . 

Superintendent representative of the respondent department 

present. Written reply not submitted. Representative of the
f

>-
respondent department seeks'time to furnish written 

reply/comments. Granted. To come up for written 

reply/eomments on 13.02.2019 before S.B

;

erriber'
i

Learned counsel for the appellant an^^: Mr. Kabir 

Ullah Khattak learned Additional Advocate General 

alongwith Ubaid ur Rehman AD'O present. 

Representative of the respondent department submitted 

written reply/comments. Adjourn. To come up^^fpr 

rejoinder/arguments on 28.02.2019 before D.B.

13.02.2019

0
■, .is 5-r

•f

'S

‘ Member
<•>-

28.02.2019 Clerk to counsel for the appellant and Addl. AG 

alongwith Hayat Khan, AD for the respondents 

present.

Due to general strike on the call of Bar 

Association instant matter is adjourned to 30.04.2019 

before the D.B.

\
j ^ . 

Chairmanrr' ember
1

:
I

f
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Neither appellant nor his counsel present. Mr. Kabirullah * 

Khattak, Addl: AG for respondents present. Case to come up 

for written reply/comments on 09 .10.2018 befon

10.08.2018,

.B.

Chairinan

Counsel for the appellant Mr. Akhtar Ilyas Advocate, 

present. Mr. Kabirullah Khattak, Addl. AG for the 

respondents present and made a request for adjournment. 

Granted. To come up for written reply/cominents on 

27.11.2018 before S.B.

09.10.2018

t ■

r

hairman
/

Learned counsel for the appellant and Mr. Kabir Ullah 

Khattak learned Additional Advocate General alongwith Mr. Hayat. 
Khan Assistant Director present. Written reply not submitted. 
Representative of the respondents seeks time to file written 

reply/comments. Granted. To come . up for written 

repiy/comments on 18.12.2018 before S.B.

27.11.2018

V

rJlember

Learned counsel for the appellant arid Mr. Kabirullah 

Idiattak learned Additional Advocate General alongwith 

Muhamm;id Azam KPO present. Written reply not received. 

Representative of the respondent department seeks time to furnish 

written reply/comments. Granted by way of last chance. To come 

up for written reply/comments on 24.01.2019 before S.B.

18.12.2018

v;

Member

I • ■ k



/ 07.02.2018 Counsel for the appellant present. He submitted preliminary 

arguments that similar appeal no. 363/2016 titled Shireen Zada-vs- 
Education Department and appeal no. 489/2017 titled Sher Yazdan-vs- 
Education Department have already been admitted ^©regular hearing. This 

has also been brought on the same grounds.

In view of the orders in the above mentioned service appeals this 

appeal is also admitted to regular hearing on the basis of the submission of 

the aboye mentioned plea. The appellant is directed to deposit security and 

process fee within 10 days. Thereafter notices .be issued to the respondents 

for written reply/comments on 16.04.2018 before.S.B.

(AHMAD HASSAN) 
, MEMBER; ;.iw J* \ • k

16.04.2018 Clerk of the counsel for appcllank and Addl: AG lor the 

respondents present. Security and process fee not deposited. Appellant is 

directed to deposit security and process lee within sevcn(7) days,, thcrearier 
notices be issued to the respondents lor written' rcply/comincnts on
05.06.2018 before S.B.

•Member

05.06.2018 Learned counsel for the appellant present. Learned Additional 
Advocate General present. Security and process fee not deposited. Learned 
counsel for the appellant requested for further time to deposit security and 
process fee. Requested accepted by way of last chance. Five days given to 
deposit security and process fee. Thereafter notices be issued to the 
respondents for written reply/comments. To come up for written 
reply/comments before S.B

^opellar^eposifet}
becufiiv^" lOQBss Fee

Member



Form-A
FORMOFORDERSHEET

Court of

103/2018Case No.

Date of order 
proceedings

S.No. Order or other proceedings with signature of judge

1 2 3

The appeal of Mr. Yousaf Amin presented today by Mr. 

Akhtar Ilyas Advocate, may be entered in the Institution 

Register and put up to Worthy Chairman for proper order 

please.

rrssjf23/1/2018'1

REGISTRA^-'^

2- This case is entrusted to S. Bench for preliminary hearing 

to be put up there onGI2I 1-^

\j
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL. PESHAWAR

/2018S.A. No, 

Khan Appellant

Versus

Govt, of KPK through Secretary, (E&SE), 
Department, Peshawar and others............. Respondents

INDEX

Pages.AnnexureDescription of documents.S.No.
AppealL

ACopy of consolidated judgment 
dated 31.07.2015 

2.

of promotion order B 2.7-^2^Copy 
03.08.2017

3.

Copy of W.P.No.1951 and order 

Copy of order of august Supreme 
Court of Pakistan dated 20.09.2017 

Copy of departmental appeal /
representation_________________
Wakalatnama

4.
D5. 52
E6.

4O7.

Dated:*)
X

^lant

Through

Akhtar Ilyas
Advocate High Court 
6-B Haroon Mansion 
Khyber Bazar, Peshawar 
Cell; 0345-9147612

■ ^
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR ^Chyhev Fakiitalcliwa 

Service 'Xs'itiusTiJEl

/clS.A. No._L[tj__/2018

Khan SST (G) 
GHS Channar, Buner.....

Diary No.

73///2
Dated

Appellant

VERSUS

1. Govt, of KPK through Secretary, Elementary & Secondary 
Education (E&SE), Department, Peshawar.

2. Director, Elementary & Secondary Education, (E&SE), Khyber 
Pakhtunkhwa, G.T Road, Peshawar.

3. District Education Officer (M), District Buner at Daggar.

Respondents

APPEAL U/S 4 OF KHYBER PAKHTUNKHWA 

SERVICE TRIBUNAL ACT, 1974 FOR 

TREATING THE PROMOTION OF THE 

APPELLANT FROM THE DATE HE HAS 

QUALIFIED ON, AND THE VACANCIES HAD 

BECOME A VAIL A BLE:

Sheweth;

1) That numerous vacancies of SST in BPS-16 were available in the 

respondent-department since long and no steps were taken for 

appointments against those posts, However, in the year 2009 an 

advertisement was published in the print media, inviting 

applications for appointments against those vacancies, but a rider 

was given therein that in-service employees would not be eligible 

and they were restrained from making applications..

2) That the appellant do belong to the category of in-service 

employees, who were not permitted to apply against the stated 

SST vacancies.

3) That those who were appointed on adhoc/ contract basis against 
the abovesaid vacancies were later on regularized on the strength 

of KPK Employees (Regularization of Services) Act, 2009 (Act 
No.XVIof2009) ’
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4) That the regularization of the adhoc/ contract employees, referred 

to in the preceding para, prompted the left out contendents, may 

be the in-service employees who desired to take part in the 

competition or those who did fall in the promotion zone, to file 

writ petitions, which were ultimately decided vide a 

consolidated judgment dated 26.01.2015 (Annex “A”)

5) That while handing down the judgment, ibid, the Hon’ble 

Peshawar High Court was pleased to consider the promotion 

quota under paragraph 18 of the judgment, as also a direction 

was made in that respect in the concluding para to the following 

effect:-

^^Official respondents are directed to workout the 

backlog of the promotion quota as per above mentioned 

example, within 30 days and consider the in-service 

employees, till the backlog is washed out, till then there 

would be complete ban on fresh recruitments”

6) That the appellant was considered for promotion, pursuant to the 

findings given by the august High Court in the abovereferred 

. judgment, and he was appointed on promotion on 03.08.2017 

(Annex “B”), but with immediate effect, as against the law laid 

down by the august Supreme Court, that the promotees of one 

batch/ year shall rank Senior to the initial recruits of the same 

batch/ year.

7) That till date seniority list of the SSTs in BPS-16 has not been 

issued, as against the legal obligation of the respondents to issue 

seniority list every year.

8) That though the appellant was having the required qualification 

much earlier and the vacancies were also available, but he was 

deprived of the benefit of promotion at that juncture, as against 
the principle of law laid down by the apex Court in the case of 

Azam Ali reported 1985 SCMR 386 and followed in 

Muhammad Yousaf (1996 SCMR 1287). As such he 

deprived from the enjoyment of the high post not only in terms of 

status but also in terms of financial benefits for years. It may not 
be out of place to mention here that the appellant was at 
promotion zone at the time of Regularization of Adhoc recruits 

of2009.

was

9) That appellant alongwith others filed W.P.No. 1951-P/2016 for 

issuance of seniority list and considering the appellant from the
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date when the Adhoc Employees were regularized instead of 

immediate effect.

10) That the stated writ petition has been decided by worthy 

Peshawar High Court vide order dated 01.12.2016. (Copy of 

W.P.No.l951 and order is attached as Annex “C”)

11) That the respondents assailed the judgment of Peshawar High 

Court referred to in Para-4 above before the august Supreme 

Court of Pakistan. On 20.09.2017 (Annex “D”) the respondents 

withdraw the petition and as such the judgment of hon’ble 

Peshawar High Court attained finality.

That after the withdrawal of appeals, the appellant preferred 

departmental appeal/ representation (Annex “E”) to respondent 

No.2, through proper channel, which was not decided/ responded 

within the statutory period, hence the instant service appeal, 
inter-alia on the following:-

12)

GROUNDS:

A. That the appellant 
qualification for promotion to the posts of SST (BPS-16) long 

ago and also the vacancies were available but for no valid 

reason the promotion was withheld and the post was retained 

vacant in the promotion quota, creating a backlog, which was 

not attributable to the appellant , hence, as per following 

examination by the august Supreme Court, the appellant are 

entitled to the back benefits from the date the vacancies had 

occurred;

was equipped with all the requisite

^^promotions of such promotee (appellant in the 

instant case) would be regular from date that the 

vacancy reserved under the Rules for 

departmental promotion occurred^*

That the appellant has a right and entitlement to the back 

benefits attached to the post from the day of the qualification of 

the appellant and availability of the vacancies coincided.

B.

C. That the appellant being the promotee of one and the same 

batch, are required to be placed senior to the fresh appointees, 
but the respondents have sat on the seniority list and uptill now 

no seniority list whatsoever has been issued/ circulated.



irr
f

.M'

4

That the appellant has been discriminated, which goes against 
the provision of Articles 25 and 27 of the Constitution, 1973.

That the appellant has not been treated in accordance with law 

as against the provisions of Article 4 of the Constitution.

D.

E.

That appellant reserve his right to urge .additional grounds with 

leave of the Tribunal, after the stance of the respondents 

becomes known to him.

F.

Prayer:

In view of the foregoing, it is, therefore, prayed that on 

acceptance of this appeal, this Hon’ble Tribunal may be pleased to 

issue an appropriate direction to the respondents for treating the 

promotion of the appellant from the date he was qualified on, and the 

vacancies had become available, and the impugned order may kindly 

be modified by giving effect from the date when the fresh recruits are 

regularized w.e.f 2009 alongwith back benefits in accordance to the 

judgment dated 26.01.2015 and also to circulate the seniority list of 

SSTs (BPS-16), giving senior positions to the appellant being 

promotee against the fresh recruits.

Any other remedy to which the appellant is found fit in law, 
justice and equity may also be granted.

A|5pellant

Through
Akhta
Advocate High Court

as

AFFIDAVIT

I, do hereby affirm and declare on Oath that the contents of the 
accompanying Appeal are true and correct to the best of my 
knowledge and belief and nothing has been concealed from this 
hon’ble Court.

O^onent* AS

?^higv\S5

a
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Writ Petition No.2905 of 2009.

. . ATT A ULLAH AND OTHERS

'A-VEF^SUS.

THE CHIEF SECRETARY KPK ETC. ...RESPONDENTS...

JUDGMENT.

:).c-01- ^ni.sDate of hearing
McJsiElLIJ.‘^Appellant/Petitioner jplA iuj'D () IXi

■ nRcsponden t ■jTl''\
■ ■ ' ■^'7

'111 X rvzA
;1 VC-OLkS.Ai

WAQAR AHMAD SETH,J:- Through this: single :

judgment we propose to dispose of the instant Writ Petition

-■ No.2905 OF 2009 as 'well as the connected Writ Petition'

• Nos.2941, 2967,2968,3016. 3025.3053,3189,3251.3292 of

2009;49C,556,664.1256,1662,1685,1696,2176.2230.2501,2696,
V'

2728 of 2010 (S 206, 355,435 & 877 of 2011 as.-Common

f' ' question of law and fact is involved in all these petitions.

n
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.2- ■ The petitioners in all the writ petitIdnsThave

■ approached this Court under Article 199 of the Constitution of

Islamic Republic of Pakistan, f973 with the following relief:-

“li is/therefore, prayed that on acceptance. ■, 

of the Amended Writ Petition the above

noted Act No.XVI 2009 namely 'The North

West Province Employees (Regularization 

of Services) Act, 2009 dated 24"' ' October,

.'2009' being illegal unlawful, without

I
authority and' jurisdiction, based on

- malafide intentions and being

unconstitutional as-well as ultra vires to

the basic rights as mentioned in the

the: -constitution be sePaside and

respondents be directed to fill up the above, 

noted posts after going through the legal. '

. and lawful and the normal procedure as-

• prescribed under the prevailing laws 

instead of using the short cuts for obliging

their own person.

further prayed that theIt is

dated . 'No.A-'!4/SET(M)notification

.'11.12.2009 and Notification No.A-17/SET(th 

■; Contract-Apptt:20Qf{ dated 11.12.2009, -as ■

Notification
i

■ well as

dated ■’■■/■No.SO{G)ES/1/85/20T9/SS(Contract)

I
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31.05.2010 issued as a result of above

noted impugned Act whereby all the private ■r

respondents have been regularized may' 

also be set-aside in the light of the above "

submissions, being illegal, unlawful, in-.. . !

' / constitutional and against the fundamental .

- rights of the petitioners.

Any other relief deemed fit and 

proper in the circumstances and has not- 

■been particular asked for in the noted Writ 

Petition may also be : very graciously 

granted to the petitioners”.

i

;

.It is averred in the petition that the petitioners are.■ 3

Iho bcliicnlion Dupniljiujiil of /\7^/< woikit.ig poslodSOI viiKj in

as .PST,CT,DM.PET,AT.rr, Ouii and SEV irr ■dilfprenl

Schools; that respondents No.9 to 1359 were appointed on

... adhoc/contract basis on different, times and- lateron their

\. .seh/lce were regularised through the North West. FrontierI. .

■ -Province Employees (Regulnrizution of Scivices) Acl, 2009
'y

gotthe '-required■ ' ■ that almost all the petitioners have

qualifications and also got at their credit the length of semce;

■that .as per notification No.SO(S)6-2/97 dated 03/06/1.998o .

I:P .
X A M ' CourT.

esT

A A « f
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the. qualification for appointment/promotion of . the. SET

Teachers BPS-16 was prescribed that 75% SETs, shall' be
x .

selected through Departmental Selection Committee, bn the

I
basis of batchwise/yeaiwisQ op.en merit from amongst -dhe

candidates having (ho proscribed qualification and romaining

' 25%. by initial recruitment through Public- Service

Commission whereas through the same notification. the

qualification for the appointment/promotion of the TSubject '

. Specialist Teachers BPS-17 was prescribed that 50%) shall -

be selected by promotion on the basis of seniority -.cum

. fitness amongst the SETs, possessing the qualification

■ prescribed for initial recruitment having five years service and

remaining 50 by initial recruitment through the Public Servjce'

Commission and the above procedure was adopted by .the ■ I

, Education Department till 2Z‘V9/2002 and the appointments

on the above noted posts were made in the light Of the; above ■

notification.- It vvas further averred that the. Ordinance • '

No.XXVII of 2002 notified on 09/08/2002 was promulgated.

under/the shadow of which some 168-1 posts . pf .difforenj

r- cadres! were advedised by the Public Service Commission

ATT^

A
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That before the promulgation of Act No.XVl of 2009 it-was: ■■f

I

praciice of the Education Department that instead of

promoting the eligible and competent persons, amongst the 

teachei^ community, they have been advertising .the above

noted posts of SET (BPS-16) and Subject Specialist (BPS'

, 17) on the basis of open merit/adhoc/contracf wherein it was ■

clearly mentioned that the said posts will be temporary and

will .continue only for a tenure of six months or till the '

■ ■ appointment by the Public Seiviced Commission • or

Departmental Selection Cofnmittee That after, [massing the

. KPK- Act No.XVl of 2009 by the Provincial Assembly the.

fresh appointees of six months and one year on the:- adhoc

and contract basis including respondents no.9 to 1351 with a '

clear affidavit for not adopting any legal course to make their

services regularized, have been made permanenlfand

regular employees whereas the employees. and .leaching

. • * *
Staff .of the Education Department having ah their credi-t ah 

service of minimum 15 to maximum 30 years'have been ■.
.•*.

ignored. That as per contact Policy Issued on 26/10/2002 ■
.

the Education Department was not authorised/entitted-..to--7

WB-O •

. . I-: ■
-J .

p, >n i -V •



make appointments in BPS-16 and above on'the contract

basLi. as the only appointing authority under-the rules 

Public Service Commission. That after the publicdtion 

• ' by the Public Service Commission thousands of teachers 

■ eligible for the above said posts have already applied 

■ they are still waiting for their calls and that through the above 

y ■ Act thousands of the adhoc teachers have been regularized 

, . . which has been adversely effected the [rights

petitioners, thus having no efficacious and adequate remedy 

available to the petjtioners. the have knocked the door of this

was

made'

but

Of .the.

n ••

Court through the aforesaid constitutional petitioris.

4-. The . concerned official respondents have'.-furnished

parawise comments wherein they raised certain legal gnd

factual objections including., the question of maintainability of. 

the writ petitions. It v/as further stated that Rule 3(2-) Of .the 

N.W.F.P. Civil Servant-^ (Appointment Promotion ’ cS

1 ransfer)Rules 1989, autiprised a department to lay down 

method of appointment, gualification and other conditions 

.. applicable to post in cqnsuitation with Establishmehi. & 

Administration Departmerk and the Finance Department.

I ■

■'Mi;
J

i
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.
That to improve/uplist the standard of educdtfpn'; ' the.

Government replaced/amended the old procedure i.e-. IOOP/0

incluaihg 'SETs through Public Service Commission: KPK for

racinirmcht of SETs B-16 vide Nofifiention No:SO(PE)d

■5/SS-RC/Vo‘ !ll datrd 1S/01/2G11 wherein 50% SSTs (SET).
I

shalTbe selected by promotion on the basis of seniority- ;cum
1
■i

, fitness ii' me following manner-
I

'"(i)': Forty percent from CT (Gen),

CT(Agr), CT(lndust: Art) with at least 5

years service as such and having the

qualification mentioned in column 3.

^ ■ .(ii): Four percent frorn amongst the DM

with at least 5 years service as such and

■having-qualification in column 3.

(Hi)-.. Four percent from amongst the PET

with at least 5 years service as such and

having qualification mentioned in column 3.

■ ■ (iv)\- - One percent amopgst Instructional

■ Material Specialists with at least 5 years

I



}
■ 1; ■

■u
V

r.
>•;. ;

- service and having qualification mentioned

■ in column 3."
■r

i-It .is -further stated in the comments that due 'to.-the

degradation/fair of quality education the Government '.

, ■..'abandoned the previous recruitment policy of •

promotiorhjppointment/recruitment and in order-to improve. /
■ -.y-

the' standard of teaching, cadre in Elementary &. Secondary ■

Education Department of KPK, vide Notification dated

• ■ .09/04/2004 wherein at serial No. 1.5' in colunifi. .5 . the. .. .i i-

\ , appointment of SS prescribed as by the initial recruitment

Frontier Provincial): .Khyb'erand 'that the (North .West

Pakhtunkhwa Employees(RQgularization of Se'iv.ice'sJAct..

2009--(ACT No.XVI of 2009 dated 24‘^ October, 2009 is legal.

' '■ )a\vful' and in. accordance with the Constitution- of .Pakistan

which -was issued by the competent authority and jurisdiction.
• '■ ■ * ■ * •

therefore, all the writ petitions are liable to be dismissed. ■

• ■ 5-' . "We have heard the learned counsel for the parties', and .'

have gone through the teco^d as well as the law on . the

subject:'-'

: X A M I r 
'■‘vvnr.Hii,

zR
Court

?■

16F£R^
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ii ■

. .
. • :6- . The grievance of the petitioners is two fold in. respect

•;of Khyber Pakhtunkhwa, Employees (Regularization of

Seivices) Act. 2009 firstly, they are alleging that regular post 1
. i

in different cadres were advedised through Public Service,

I
Commission in which petitioners were competing with high

profile carrier but due to promulgation of Act ibid. they.could

not made through It as no further proceedings .-.were

conducted against the advertised post and secondly, they

' arc . agitating the logitimate expectancy regarding their

.promotion, which has been blocked duo to the: ii.i ' block. '■.

induction /regularization in a huge number, courtesy Act, No-.,

X/i ot2009.

•• 7- As .for as. the first contention of advertisement and in

block regularization ‘of employees is concerned^ in this . '

respect it is an admitted fact that the Government has the .

'right and prerogative to withdraw some posts,- already.

advertised, at any stage from Public Sen/ice Commission
V ■ .

. ,and secondly no one knows that who could be selected in

open merit case, however, the right of competition , is.

X resefved. In the instant case KPK. employee's

/
• -.x. .

4 -
Coun.7



■ ■ (R . jLilarizolioi) of Sofvices) Act, 2009, was protijulgaterf,

which in-fact was not the first in the line rather N.W.F.F (now

Khyber. Pakhtunkhwa) Civil Servants (Regularization of

Services)' Act, 1988, NWFP (now Khyber Pakhtunkhwa)

[Regulation of Services) Act, 1989 & NWFP (now Khyber

Pakhtunkhwa) Adhoc Civil Servants (Regularization ■ of

Se.rvices) Act, 1987 were also promulgated and w.ere. never

challenged by anyone.

■ Sr ■■■ -In. order to comment upon the Act, ibid, it is important

lo go through the relevant provision which reads asMnder-

S;2 Definitions. (1)—

a)-— \

aa) “contract appointment” 

means appointment of a duly.

qualified person made otherwise ■ 

than in accordance with the 

prescribed method of recruitment, 

b) “employee” means . an 

adhoc or a contract employee 

appointed by Qovernment on., 

adhoc or contract basis or secondy . 

shirt/night shift but docs not .

. include the employees for project 

■. post or appointed on work charge' ..

. ■ w
•' ■ .1 . ■

• • •

1

■■■? ■

■i c; j; I I



V '

basis or who 

contingencies; 

.......... whereas,

are paid out of'.-

S. 3 reads:-

Reaularizafinn of services n f
certain employees.— Al!
employees including 

recommendee of the High Court-

appointed on contract or adhoc 

basis and holding that post on 31^^ 

December, 2008 or till 

commencement of thj's Act shall 

be deemed to have been validly 

appointed on regular basis having} 

the same qualification 

experience fora regular post;

the

and

The plain reading of above sections of the, AcT'.ibid, ■ 

would show that the Provincial Government, has reg.ularized: 

the duly qualified persons", who were appointed on contract ., 

basis under the Contract Policy, and the said Contract Policy , 

was. never ever challenged by any one and the same ■ 

remained in practice till the commencement of the. said Act. ' 

Petitioners in their writ petitions, have not quoted-any single '

■ incident / precedent showing that the regularized employees 

■ ■; under the said Act, were not qualified for the post'against

>

' dlTr

ar H.
Court, ■■1



1

wh.^n they are regularized, nor had placed 

documents showing that at the time

contract they had made any objection. Even otherwise, the 

superior courts have time and again reinstated'employees 

^-yhos'j ■ appointments 

Government

on record-any-

of their appointment on'.

were declared irregular ; by, the

Authoiiles, because authorities ■ being ■

■ responsible for making irregular appointments ..on -.'purely 

temporary and contract basis, could not subsequently turned

round, and terminate se/vices because of no lack of ■

qualification but on manner of selection and the benefit offhe 

. lapses 'committed on part of authorities could not .be g 

■the' employees. In the instant

iven to . '

case, as well, at the time-, of

appointment no one objected to, rather the .authorities 

committed /apses, while appointing the private respondents 

and others, hence at this belated stage In view of number of 

judgments, Act, No. XVI of 2009 was promulgated. .
V

Interestingly this Act, is hot applicable to the education ■
•>

depaitnient only, rather all tlie employees of the r ,
Provincial ..

Government, recruited on contract basis till Decembe'l:

2008 or till the commencement of this Act have been

■ >-i.
• *

X.-A. D

701^' ■..



• regularized and those employees of to other degartinents

who have been regularized are not party to this writ petition. •

All the employees have been regularized; under, the;10-

Act, ibid' are duly qualified, eligible and competent for-the

post-.against which they wofe appointed on contract basis

•' and this practice romaineci in operation foi years. Majotily of .

those employees getting the benefit of Act, ibid may have •

become overage, by now for the purpose of..recfuitment \

against the fresh post.

11- The law has defined such type of legislation as-

“beneficial and remedial’’. A beneficial legislation .Is a

Statue which purports to confer a benefit on individuals or a

class of persons. The nature of such benefit is to, be....

:.exi.e[}ded relief to said persons of onerous obligations, under

contracts. A law enacted for the purpose of correcting a;

. Idefect in a prior law, or in order to.provide a remedy .where

- non previously existed. According to the definition, of Corpus

. Juris Secundum, a remedial statute is designed, to correct an

existence law, redress an existence grievance, or introd-uged

regularization conductive t) the public goods. The challenged

r' •

O'--,

-1
• L
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Act,-2009, seems to be a curative statue as for years the

then Provincial Governments, appointed employees-. on ■

contract basis but admittedly all those contract appointments

were made after proper . adveiiisement and- on' the

recommendations of Departmental Selection Committees.

12--' In order to appreciate the arguments regarding

bjneflclal legislation it is important to understand the scope

and. meaning of beneficial, remedial and curative .legislation.

Previously these words have been explained by N.S .Bindra.

-.1 interpretation of statute, tenth edition in the follo.wing --

manners:-

“A statue which purports to confers 

benefit on individuals or a classpof 

persons, by reliving them of

onerous obligations under contracts 

entered into by them or which tend 

to protect persons against- ..

oppressive act from individuals with ,' 

whom they stand in certain .

relations, is called a beneficial

legislations....In interpreting such a 

statue, the principle established is 

that there is iio room for taking- a.; 

narrow view but that the court is -- 

entitlcd to be generous towards the 

persons on whom the benefit has
■ •••:



■ V

been conferred. It is the duty of the 

couri to interpret a provision, 

especially a beneficial provision, 

Liberally so as to give it a wider 

meaning rather than a restrictive . 

meaning which would negate the 

very object of the rule. It is a well 

settled canon of construction that in 

constructing the provision of 

beneficent enactments, the court . 

should adopt that construction 

which advances, fulfils, and furthers 

the object of the Act, rather than the 

one which would defeat the same 

and render the protection

illusory.....Beneficial provisions call

for liberal and broad interpretation ; . 
so that the real purpose, underlying 

such enactments, is achieved and 

full effect is given to the principles • 

underlying such legislation."

1

' <

Remedial or curative statues on the other hand have

been explained as:-

remedial statuje is one which'. ■ 

remedies defect in the pre existing /aw,..
y

Statutory or otherwise. Their purpose isL’_. 

to keep pace with the views of society. , 

They serve to keep our system of ; / 

jurisprudence up

■•S’ • .

; I «. '
V. >

\ ■



V

hsrmony with hqw ideas or conceptions 

of what constitute Just and proper 

human conduct. Their legitimate
purpose is to advance human rights and

relationships. Unless they do this, they 

are not entitled to be known as remedial 

legislation nor to be liberally construed:. 

Manifestly a construction that promotes 

improvements in the administration of 

Justice and the eradication of defect in

the system of Jurisprudence should be 

favoured one that perpetuates aover
'.■v

wrong”.

Justice Antonin Scalia of the U.S. Supreme '
Court in his book on Interpretation of Statute -

states that:

‘‘Remedial statutes are

those which are made to supply 

such defects, and abridge such 

superfluities, in the common law, 

as arise from either the general

imperfection of all human law^ 

from change of time and.

circumstances, from the mistakes

and unadvised determinations of." 

unlearned (or even learned) 

Judges, or from any other cause^
whatsoever.”

13- The legal proposiliofi that emerges is that-, generally 

■ beneficial legislation is to be given'liberal interpretation, the- 

beneficial legislation must cany curative or remedial ebnte
•. r - •

nf "

R, •

f .
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X

'Such legislation must therefore, either clarify an ambiguity or

an omission in the existence and must theiefdre.- •• the

explanatoiy or clarificatory in nature. Since the petitfone!s

docs not have the vested rights to be appointed tg- any

paiticular post, oven advertised one and private^ lesppndents- \ 

'.who 'have ' being regularized are having the requisite 

■ ciiialffication for the post against which the were appointed-,

.. -Vide 'challenged Act, 2009, which is not effecting-the -vested

right of anyone, hence, the same is deemed _ to- be a

and curative legislation- of the_re me:.' Jbcn.oiiL^iai

Parliament.

This court in its earlier judgment dated 26^ November..14-

WP No. 2905 of 2009. wherein the same Khyber2009 - in

Pakhtunkhwa (Regularization of Servers ) Act, . 20(99. ■ vires.

challenged has held that this court has -got .no_ 

to entertain the writ petition in view, of Article-2.12:

were

jurisdiction

1.973. as - 'of the Constitution of Islamic Republic of Pakistan

Rule or Notification effecting the terms and conditionsan Act,

of service, would not be an exception to that, if seen in the 

spirit of the ratio rendered in. the . case:_oflight -of the
■.

AT

C-.j'

201S. ••



L^^.llSliyi^i.J^thnrs Versus GovGrnmnnt of Pakistan,

reported in 1991 SCMR 1041. Even otherwise, under Rule 3 ..

.■f-2; . oi. ihe Khyber Pakhtunkhwa (Civil ■ Servants) ;■ 

(appointment), promotion and transfer) Rules 1989, authorize

a . department to lay down method of appointment,

..quali-fication and other'conditions applicable to the'post 

consultation with Establishment Administralive Deportmonl 

; and the Finance Department. In the instant

in

case the.-duly
■ P

elected Provincial Assembly .has passed the Slll/Act, which

presented through proper channel i.e Law and ::w/as

Establishment Department, which cannot be quashed ■ or

declared-illegal at this stage.

15A Now coming to the second aspect of the case, that ■ \
I

petitioners legitimate expectancy in the shape of promotion.

y has. -s..>fured due to the promulgation of Act. ibid, in this

Irespect:fit is a Jong standing principle that promotion Js not ■ 0 - ■■

vested right but it is also an established principle that, when

ever any lavv rules or Instructions regarding promotion, are 

violated then it become vested right. No doubt petitioners in

the first instance cannot claim promotion as a vested right' ■■

3TED •
• • ' ^ / ' 

■ ' -
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5
but those who foil within the promolion zone do hove 'the-

^jht to_hB considere^for promotion.

r
16--. Since the Act. XVI of 2009 has been declared n

beneficial 'and remedial Act, for the purpose of all those:- ■ ■

c employees who were appointed contract, and may haveon

become overage and the promulgation of, fhe Act, was

necessary to given them the protection therefore^-the other

side of the picture could not be brushed a side simply. .It is

the vested right of in sgn/ice employees to be considered for

: „ promotion at their own turn. Where a valid and proper rules 

for promotion have been framed which are not given affect. ■

such omission on the part of Government■(

agency amounts ■

to-failure to perform a duty by law and such' cases, Highin

Court always has the jurisdiction to intedere. In service

employees / civil servants could not claim promotion to 

higher position as a matter of legal right, at the sama.fimerif.

a ■

t' •;

had . to be kepi in mind that all public powers .were in the. ..

I nature of a sacred trust and iis functionary are required to'
•:

e.xercise same in a fair, reasonable and transparent manner ..

strictly in accordance with law. Any transgression-from such ■

•« ••

<<• a
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, V.

p.finciples w/as liable to be restrained by the 

their jurisdiction under Article 199 of the 

could not overlook that even in the absence of strict legal 

right there was always legitimate expectancy on the pad of a 

senior, competent and honest

superior courts fn ■
I

Constitution. One]

carrier civil servant, to' be 

promoted to a higher position or to be considered for 

promotion and which could only be denied for good 

cind valid reasons.

proper-.

■ Vi'.

Indeed the' petitioners can not claim their initiai . 

appointments on a higher post but they have every'right to ■: 

be.- considered for promotion in accordance with- the

■promotion rules, in field. It is the object of the establishment 

of the courts and the continue existence of courts; of la w is- to 

■ dispense and foster justice and to tight (ho 

Purpose can never be completely nehioved unlvss 

Justico-.dono was undone end unless (he couits stepped 

.and-.re fused to perpetuate what was patently unjusp-unfair ■ 

and 'uniawful. Moreover, it is the duly of public authorities as 

appointment is a trust in the hands of public authorities and it 

is their legal and moral duty to discharge their functions

wrong ones.'.

the in.

in. ■

as



« .
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/x;r recniiroirioirt-' of• iniotao will} coiiiplolo IronsiKuoncy ns

Inw. SO Ihnl no |.■)orson who is clicjiblo and cntitio to Ijold s'ach 

^ post is^ pxdiidnd from Ihn puipoy.n of snioction anddx iiol

dcp!r\/o,d of i'iis any . •jhl.

^Qoinsidering the above settled. principles..weai:e of .the

firm opinion that Act, XVI of 2009 is although beneficial and

iemodlal legislation but Its enactment has' effected tlw In

in the proniotioh zone, ■

1

employees who wereservice

convinced that tojhe extent oh in sen/ice■ therefore, we are

who fall within the promotion zoneemployees / petitioners, 

have suffered, and in order to rectify the inadvertent'mistake

it is recommended that, theof the respondents/Department,

field be implemented ■and those/promotion rules in

to which certain ■ quota for■ employees in a particular cadre

reseived for in service employees, the same- bepromotion is

filled in on promotion basis. In order to remove tbemribig^ 

■ 'and confusion in this respect an example is quoted."_lfinjny_

[ ■ -cadre as per existence rules, appointmentjsJ^bejva^

ioJti-af recruitment-and ■ 50 ■%50 %50/50 % basis i.e

employeesh.a-ve. , .beenproniotion quota then at! the
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-10- ■ In view of the above, this writ petition is disposed of hr

the following terms:-
;

i ■

“The Act, XVI of 2009, commonly, . 

known as (Regularization Of Services) '■ 

Act. 2009 is held as beneficial and 

remedial legislation, to which no . 

interference is advisable hence, upheld.

0)
\ .

r

(ii) .

^^^»gfg/M52rfs:..:was79.eG/--ouf,- till Xherf _. 
t^^^$^^^ulil'ZSiei^c6'mp'lete' ban-. oh - fPe'M}:''- ■;

Order accordingly. ^
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OFFICE OF THE DISTRICT EDUCATION OFFICER
(M) DISTRICT BUNER

PHONE & FAX NO. 0939-51046^ 
EMAIL:

; \

'ii .‘.ii
e d o b u n e r@ g m aillS

B' ('^'7
OTTi

V"’-’ '■

v
NOTIFICATION,

>•
Consequent upon recommendation of the Departmental Promotion Committee, and 

in pursuance of the Government of Knyoor Pakhtunkhwa Elementary &Secondary Education Notification No. 

SO (PE)/4-5/SSRC/2013/Teaching Go.u're dated 24tli July 2014,and Director Elementary & Secondary 

Education Kiiyber Paktitun khwa Endst, No.1281-86/file No',2/Pronnot!on SST B-1'6, dated 24/07/2017, 1 he

following SCTs/CTs, SAT, S.Qari , PSH is and PST are hereby promoted and posted as SST (Bio-Chern 8

8PS-16 {Rs 18910-1520- 64510) plus usual allowances as admissibleMaths -Phy), SST (Genera!) in 

under the rules on the regular basis under the existing policy of the provincial Govt, on the terms and

conditions given beiow, with immediate effect in the interest of-public service

A.SST (Maths- Phy)

1.PROMOTED FROM PST TO SST (Maths - Phy ) BPS-16.

RemarksS.No Name of Teacher School
Posted

WherePresent Place of
Posting

'-■1
.ISLAM UL HAQi/A TGPS AGARAi GHSS ASMARAY A.V.P

B.SST [Chetn- Bio)

2.PROMOTED FROM PST TO SST (Chem- Bio) BPS-16.

I S.Nd i Name of Teacher of School
Posted

Whore RemarksPresent Place 
2 Posting_______

! i/B RAHMAMULLAH (jPS MANYARA! GHSS BAGARA A.V.P

C.SxSTtGen: )

-3.PROiV10TED FROM SCT TO SST (G; RPS-16
—

Name of Teacher; S.No = Present Place of 
Posting

School
Posted

Where Remarks
I

1/C GHS HISARt BAKHTl GUL Gris HISAR A V
2/C GHS ELAIAMJAD ALI GHS ELM A.V.P

i 3/C •ABDUL AMIN .GHSS NAWAGAl GHSS NAWAGA! ____ A.YT.
.'• iv.

APromotion of SST Page ].

IpvBaroz Khan.
Suf OHS STatu.'^.tdi

Distt: Buner,

i
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GHSSAGARAl
GHSSAGARAiRASHID GUL

%W#Sl)RA■m GHS SURA
f'AZLI MAJEED

/ 6/C ■ ■ GHS NAWAKALAY
AAU?-..,•GHSNAWAKALAYKHAN ZADA i

GHSSTOTAUI7/C . A.V.PGnSSj^PJALAI jMUHAMMAD IKRAM ;*

! GCMHSDAGGAR

-r
GMS JANGDARA TORWAKSAK

8/C AAAPSADEEQAKBAR
GHSMAI-RADU9/C A.\LPGHS MARADUANWAR HUSSAIN

GHSS TORWARSAK10/C . GHSS TORWARSAK A.V.PMUHAMMAD SHERIN

GHSS GAGRA11/C ■ GHSS GAGRA A.V.PHAMiDULLAH

GHS MIRZAKAY12/C GHS MIRZAKAY A.V.PMUJEEB ULLAH

GHS BAZARGAY13/C •GHS BAMPOKHAFAIZLULIAH A.V.P

GHSS NAWAGAl14/C . GHSS NAWAGAiMUHAMMAD KASOOL A.V..P.

GHSS AGARAI•15/C GULSHER GHSSAGARAI A.V.P

GHSS TOTALAi16/C. SHERZAMIN I GHSS TOTALAI- A.\LP

GHSS GADEZAl17/C SULTAN RASHID GHSS GADEZAl A.V.P

GHSS TOTALAi18/C • GHSS TOTALAISAID AFSAR KHAN A.V.P

GHSS GADEZAl19/C ZIA UR RAHMAN GHS BATA! A.V.P

IGHSBUDAL20/C NASiM KHAN GHS BUDAL A.V.P

21/C- GHSS GAGRA yAMIR KHAN GHSS GAGRA A.V.P

22/C GHS KULYARlSARTAJ KHAN GHSSAMNAWR A.V.P-i-
23/C GHSS NAGRAISARZAMIN KHAN :GHSS NAGRAI A.V.P
t'4/C GHS CKANARMEROZ KHAN ! GHSAMNAWAR A.V.P
2.5/C GMS KOHAYSHERZADA GHS NANSER A.V.P

1
2G/C. GHS BAMPOKHAAMIR JAWAL KHAN GHS BAMPOKHA A.V.P

27/C GHS NAWAGAlANWAR UL HAQ GHS NAWAGAl A.VM 5

2a/c GMS SHANAiWAZIR MUHAMMAD GHS BAMPOKHA A.V.P

29/C GHSS BAGRASHAMSULQAMAR i GHSS BAGRA A.V.P
I

3D/C GHSS BA TARARAH AM DIN GHS MATWANI A.V.P
31/C, GHSCHANARNAZIR MOHAMMAD GHS CHANAR A.V.P
32/C GHSS DOKADABAKHT RAJ GHS BATAl A.V P
33/C GHS DEWANA BABAALYAS KHAN GHS DEWA.NA BABA A.V.P

34/C GHS ELAIFAZAL MALIK GHSS AMNAWAR A.V.P
i 35/C GHSS AGARAINISR AHMAD GHSSAGARAI A.V.P,

PrornoLion of SST PLigC Z
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(d£^lasJil /2017./Dated,zndst: No.; V

copy forwarded for informatiog^cess^Mo the
Pakhtunkhwa Peshawar with r/to Endst

' No 1281-86 /file No.2/Prom6tion SST 8,16 dated 24/07/2017 

2. Deputy Commissioner Buner at Daggar.

3. District Nazim Buner.
4. District Monitoring Officer Buner
5. District Accounts Officer Buner.
6. Principals / Head Masters Concerned.
7. ■ Officials Concerned.

Vr
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DISTRICT EDUCATIQM^ORa 
DISTRICT^BUNER fA

★Hafizullah*'
11/
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UISIDER ARTICLE 199 

OF THE 

OF PAICISTAN,

,•1' WRIT PETITION

' OF 'THE 

; ISLAMIC 

■ 1973.

/•r-
CONSTITUTION

republic

;■ Sheweth;
of SST in BPS-16 v«rere available

and no. steps
vacancies -

respondent department 

taken for appointments against

• 1) ' That numerous

■in the; 

were...

• : However,

since long
■those, . pos.ts 

advertisement

applications for 

but a rider, was' . ; . 

would not . he 

from : making-

: :l6- was •
2009 anr in the year

the print media, inviting 

those vacancies,
published in 

ppointment against
given .he,em ttol m-=eraoe employee

I
.'. a

i\
strainedwere reand theye.Iigihle 

applications.
of in-',■to the category

permitted to apply
do belong 

who were not
That the- petitioners 

service, employees,
gainst the stated SST vacancies.

2)

-..a
adhoc/ contract basis, , 

■-.later .'. -on;
3) .That those who were appointed

above said

the strength 

of Services) Act,.

on
were; 

of liPK Employees 

2009 (Act-No.XVI of

vacancies
against . the 

■- regularised 

. (Regularization

' : 2009). .

on

adhoc/: : contractregularization of the
referred to in the preceding para,; prompted 

contendents, may

4) That- the.

enjplo'y.ees 

the left' out
be the:-in-service

in the competition
who desired to take part

the promotion zone, to file
employees

those who did fall m Aa^ E s. T E Dor
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. p.roceedinp,s -

-Vi-ii;WP No. J9‘^1-P/20J6 M._01/12/2016.. zx\ •..i
/,

Mr. Isa khan Khalil, advocate 

Mr. Rab Nawaz Khan, AAG for resTporid^r^

Present:
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BETTER COPY-

IN THE SUPREME COURT OF PAKISTAN.
(APPEAL JURISDICTION)

PRESENT:
JUSTICE EJAZ AFZAL KHAN 

: MR. JUSTICE SH.AZMAT SAEED 
MR. JUSTICE EJAZ UL AHSAN.

CIVIL PETITIONS NO. 127-P TO 129-P OF 2016

(Against the judgment dated 26.01.2015 Peshawar High Court, Peshawar 

passed in with Petition No.2905 of 2009, 3025 of 2009, and others.

The Chief Secretary, Govt: ofKPK, Peshawar and Others....Petitioner(s)
• ' , . . (in all cases).

VERSUS.

Attaullah and Others 
Nasruminuilah and Others. 
Mukhtar Ahmad and Others. Respondents.

For the petitioner(s):' Mr.Mujahid Ali Khan, Addl.A.G.KPK

' For the respondent(s): Mr.Ghulam Nabi Khan, ASC 
Mr.AbduI Qayyum Sarwar, AOR.

Date ;bf Hearing 20.09.2017.

ORDER.

Ejaz Afzal Khan J. The learned Additional General 
appearing on behalf of the Govt. ofKPK stated at the bar that as per 

. instructions , of the Government he does not press these petitions. Dismissed 

.assiich;. ; :

SdAEjaz Afzal Khan,J 
. . Sd/- Sh.Azmat Saeed,J. 

Sd/-Ijaz ul Ahsan, J.

ISLAMABAD.
20.09.2017.,,
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* BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE TRIBUNAL
-• ?

PESHAWAR.

Service Appeal Nd:114/2018

Mirza Khan SST GHS Channar District Bunir Appellant.

■'‘4- VERSUS

Secretary E&SE Department, Khyber Pakhtunkhwa & others. Respondents

JOINT PARAWISE COMMENTS ON & FOR BEHALF OF RESPONDENTS No; 1-3.

Respectfully Sheweth

The Respondents submit as under:

PRELIMINARY OBJECTIONS.

,1 That the Appellant has got no cause of action/locus standi.
^..7. 'j

2 That the instant Service Appeal is badly time barred.

3 That the Appellant has concealed material'facts from this Honorable Tribunal.

4 That the instant Service Appeal is based on mala fide intentions.

That the Appellant has not come to this Honorable Tribunal with clean hands.

6 That the Appellant is not entitled for the relief he has sought from this Honorable 
Tribunal.

7 That the instant Service Appeal is against the prevailing law & rules.

-y.S., That the instant appeal is based on rnala-fide intentions just to put extra ordinary 
pressure on the Respondents for gaining illegal service benefits against the post of 
SST(Sc:)

9 That the Appeal is not maintainable in its present form.

10 That the Appeal is bad for mis-joinder & non joinder of the necessary parties.

VTl That this Honorable Tribunal has got no jurisdiction to entertain the instant case.

12 That the instant service appeal is barred by law.

13 That the appellant has been treated as per law, rules & policy.

14 That the appellant Is not competent to file the instant appeal against the Respondents.
ci;;-

15 That the notification dated 28/10/2014 is legally competent & is liable to be maintained.



»•*.• V ^ 3
}ON FACTS.

■>

1 That Para-l is correct to the extent that the Respondent Department has 
application from the eligible candidates for the appointment 
SST(G) Post in the year 2009 with the conditions that the in 
are not eligible to apply for the said adhoc & contractual

2 That Para-2, is correct that the appellant is a regular & bona-fide Civil servant in the
ttot'die h‘ like others in service teachers on the ground

he advernsed posts tor SST(G) in BPS-16 are on contractual & adhoc based 
■ iich the regular & m service teacher’s adjustments would be fatal for thei 

set Vice career. Hence, they were barred 
Respondent Department.

sought
on adhoc basis against the 

service teachers of all cadres
posts.

?■

upon 
r respective 

to apply for the said adhoc posts in thenot

' ITlcrr' o Regularization Act 2009 passed bv
the Khyber Pakhtunkhwa Provincial Assembly the services of those teachers who weT
appointed on adhoc basis regularized by Respondent Department. (Copy of the said Act 
2009 IS already attached with the judicial f.le for ready references)

4 That Para-4 is incorrect & denied on

m upper Scale & post on the basis of their respective seniority cum fitness basis in view 

directions to consider to the Petitioner for

are also promoted

on 26/01/2015 with the 
promotion against the SST(G) B-16 Pn^r ^ 

consequent upon the said judgment dated 26/01/2015, the Respondent Department 
has promoted the Petitioner against the SST{Sc; ) post ^
cum fitness basis in the Respondent Department. in BPS-16 in view of his seniority

5 That Para-5 pertains to the Court 
already been implemented by the 
comments,

record & judgment dated 26/01/2015 which has

no furtherRespondent Department, hence

6 That Para-6 is
«Tiri n appellant has been
i>i.r(G) B-16 post on the basis of his seniority
with immediate effect instead of the year 2009.

promoted against the 
cum fitness basis on dated 30/10/2014

s-TSr “i:':r..
the SST (G) B-'o^posTund^thCovirn'o? Sectoon'roT/S i™

any

8 That Paa-8 is incorrect & denied
against the SSTIGl BP5 16 no t • the appellant has been promoted

=i-.i=Si~5S~3
SCMR P-386 & SCMR 1996 P-1287 of the August Sup 

not applicable upon the case of the appellant.

on

; Judgments reported as
of Pakistan are reme Court

9 That Para-9 needs comments being pertains to the Court record.

comments being pertains to the Court record.

no

10 That Para-10 is also needs no

i
-Pj
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11 That Para-11 is correct that the Respondent department has filed a CPLA against the 
judgment dated 01/12/2016 passed by the Peshawar High Court before the August 
Supreme Court of Pakistan but on later the said civil Petition was withdrawn on the 
grounds that as per judgment date 26/01/2015 of the Peshawar High Court, a back-legs 

as been worked out for the promotion of in service teachers on the basis of their 
respective seniority cum fitness basis within the prescribed period of time, promotions 
to the in service teachers are allowed on the basis of seniority cum fitness basis sin view 
ot the prescribed quota for each cadre in the respondent department.

?

12 That Para-12 is incorrect & denied. No departmental appeal has been filed by the
appellant to the Respondents. Hence, the appeal in hand is liable to be dismissed on the 
Tollowing grounds inter alia

ON GRONDS.

A Incorrect & not admitted. The impugned Notification dated 28/10/2014is in accordance 
with law, rules & policy, as well as with immediate effect in terms of the appointment
Promotion & Transfer rules 1989. Hence, liable to be maintained in favour of the 
Respondents.

B Incorrect & not admitted. The statement of the appellant is baseless 
dismissed on the grounds that the appellant has been treated 
vide Notification dated 28/10/2014, which is , 
liable to be maintained In favour of the Respond

Incorrect & denied. The appellant is not entitled for the grant of back benefits 
the SST(G) post since 2009 under the relevant provisions of law,

& liable to be 
as per law, rules & policy 

not only within legal sphere but is also
ents.

C
against 

recruitment Stpromotion policy.

D Incorrect & denied. The appellant has been treated 
instant case having no violation of Articles 25 &
Republic of Pakistan 1973 by the Respondents.

Incorrect & misleading. The stand of the appeilant is iliegal & without any 
& justification.

as per law, rules & criteria in the 
27 of the constitution of Islamic

cogent proof

F Legal. However, the Respondent Department seeks leave of this Honorable 
Tribunal to submit additional grounds, record & case law at the time of 
arguments on the date fixed.

Hnn T u Submissions, it is most humbly Prayed that this
onorable Tribunal may very graciously be pleased to dismiss the instant

service appeal with cost in favor of the Respondent Department in the interest 
Or justice.

Dated / /2018

/ Director
E&fcE Department Khyber 
Pakhtunkhwa, Peshawar. 
(Respondents No: 2&3)/ ^^cr/

EfcE D' ■artment Khyber 
Pakhtunkhwa, Peshawar. 
(Respondent No: 1)

i
■ U
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BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE TRIBUNAL
PESHAWAR.!

Service Appeal No::/2018

: District ^ Appellant.

VERSUS

Secretary E&SE Department, Khyber Pakhtunkhwa & others. Respondents

AFFIDAVIT

E • - •- . - . Asstt: Director (Litigation-il) E&SE Department do hereby
I'Oiernniy affirm and declare that the contents of the instant Parawise Comments are true & 
rorrc'Ct to the best of my knowledge & belief.

Deponent

1/
/

Asstt; Director (Lit: 11}
E&SE Depa'tment, Khyber 
Pakhtunkhwa, Peshawar,

\


