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' ORDER - :
13" July, 2022 l. Mr. Akhtar Ilyas, Advocate, learned counsel for the appellant

present. Mr. Muhamfhad Adeel Butt, Addl: AG alongwith Mr.
Muhammad Tufail, Assistant office of the Directorate, Eiementary
& Secondary Education (E&SE), Peshawar and Mr. Iftikhar Ul
Ghani, DEO(M) Buner in person present.

N R O N S S N
B 2* Vide '()u'r'deta1l'ed>0rder of today ‘placed in Service Appeal No..
N n\% . 82/20‘1855t1t]ed\ “Abduts. Rashid- -vsy the | Govemment of Khyber

3N \§ Pakhtunkhwa through Secretary Eleméntary & Secondary Education

v
oY

<o/ -

}\ - (E&SE), Department Peshawar and others” (copy placed in this file),
this appeal is also disposed of on the same terms. Costs shall follow

the events. Consign.

3. Pronounced. in open court in Peshawar and given under our

hands and seal of the Tribunal this 13" day of July, 2022.

(KALIM ARSHAD KHAN)
CHAIRMAN

(FAREEHA PAUL)
MEMBER(E)



.25.11.2021 Proper DB is not available, therefore, the -case is

- L ’ : eX 4
“adjourned tog_f/ 2—/ 2 for the same before %B

’
3

Reader
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15062022 l/ccuned counsel for the appellant plesent Mr. Yakmin Khan, ADEO"
alonuwrth Mr. Kabirullah Khatml\, Addmpnal Advocate General for the

respondents present, * ' 4'

i
Learned counsel for the appellant requested for adjournment on the eround
pp que! ) g

that he has not made preparation for arguments. Adjourned. To come up for

3

7 arguménis on 13.07.2022 before the D.B.

Rt e—— SN
(MIAN MUHAMMAD) | ' (SALAH-UD-DIN)
MEMBER (EXECUTIVE) MEMBER (JUDICIAL)



05.08.2021 Learned counsel for the appellant present.

~ Mr. Kabirullah Khattak, Additional Advocate General anngwnth
Ubald Ur-Rehman ADO (Litigation) for respondents present

‘ Former made a request for adjournrhent being not in

) _possession of the file today. This being an old case be fixed in last

| - week of September, 2021 for arguments. Adjourned. To come up for
arguments on 23.09.2021 before D.B.

(Atiq UrW : - Chatrman

Member (E)

23.09.2021  Counsel for the appellant and Mr. Muhammad -
o Rasheed DDA for the respondents present.

Learned counsel for the appellant requested for
-adjournment for preparation and assistance. Case to
~ come up for arguments on 25.11.2021 before the D.B. .

(F@hman) ' Ch&ﬁn/

Member(Judicial)

N S T S
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14.01.2021 . Junior to counsel for appellant and Kabir Ullah Khatﬁa‘x
o learned Additional Advocate General alongwith Ubaid ur Rehman

" ADEO for respondents present.

+." "+ Due to COVID-19, the case is adjourned to 01.04.2021 for

the same as before.

READER

01.04.2021 Due to non availability of the concerned D.B, the case is
adjourned to 20.05.2021 for the same.

05.03.2021 Due to pandemic of covid-19, the case is adjourned to
05.08.2021 for the same before D.B.



|

(Lﬁ _(,g .2020

/;LZOZO for the same as before

.-~

06.07.2020. .

Due to COVIDl9 the case is adjourned to

Due to COVID19, the case s adJOumed to 31.08.2020 for
‘the same as before. :

31.08.2020 . Due to summer Avaceitior_i, ‘the case is adjourned tq_ |

05.11.2020 for the same as before.

05.11.2020

Junior to counsel for the appe]lant' and Addl: AG

alongwith Mr. Obaid Ur Rehman, ADEO for respondents )

present:

The Bar is observing general strike, therefore, the

matter is adjourned to 14.01.2021 for hearing before the D.B..

(Mian Muhamma Clé\ an
Member (E)
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03.03.2020

o
o pete T
PR S

P 4%,

09.01.2020 ‘ Ductogcneral strike of the Khyber Pakhtunkhwa Bar

Council, the case is adjourned. To come up for arguments

on 03.03.2020 before D.B. -

\QZ/

Mﬂer ‘ _ Member

. Counsel for the appellant and Mr. -Kabirulla'h Khattak,
Additional AG alongwith Mr. Muhammad Irfan, Assistant for
the respondents present. Learned counsel for the appellant
seeks adjournment. Adjourned. To come up for arguments
on 08.04.20L20 b& B. N

m
(Mian Mohammad) (M. Amin Khan Kundi)
Member _ Member




09.10.2019

e BE AnT M

Due to official tour of Hon’ble Members to Camp

Court Swat, instant appeal is adjourncd to 20.12.2019 for the

sanie.

18.12.2019

26.12.2019

127.12.2019

cader

Learned counsel for the appellant present. Mr.
Kabirullah Khattak, learned Additional Advocate General
alongwith Mr. Obaid Ur Rehman, ADO present. Learned
counsel for the appellant seeks adjournment. Adjourn.
To come up for arguments on 26.12.2019 before D.B.

X1

Member Member

Clerk to counsel for the appellant present. Mr,
Muhammad Jan, DDA alongwith Mr. Obaid Ur Rehman,
ADEO for respondents present. Clerk to counsel for the
appellant submitted an application for adjournment as
learned counsel for the appellant has gone to Islamabad
due to his personal engagements. Adjourn. To come up
for arguments on tomorrow i.e 27.12.2019 before D.B.

Mecnr{): Member

Counsel for the appellant present Mr. Muhammad
Jan, DDA for respondents present. Learned counsel for
the appellant seeks adjournment. Adjourn. To come up
for arguments on 09.01.2020 before D.B.

<.~
M% Member
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: ”'30,03}.'2019 Learned counsel for the appellant and Mr. Muhammféd
- ~ Jan learned Deputy‘DiStrict Attorney present. Learned counsel |
- for the appellant seeks adjournment. Adjourn. T 0 come: up fot :

arguments on 15.‘0‘5,2019' before D.B. .

-
.

Member . _ - Member

15.052019 . Counsel for the appellant and Addl. AG for the

reépon’dents present.

Due to de-mis,e‘of his father, learned Member of the
Bench (Mr. "'Hus‘sain» Shah) is on leave. A‘djonned to-
24.07.2019 for arguments before the D.B.  ~ e

Chairma

24.0772019 Learned counsel‘*for_ the appellant present. Mr. Usman
Ghani learned District Attorney for the 1‘Osp0ndenfs présent.
Learned counsel _A for the appellant secks adjournmcnt.
Adjourned. To come up for arguments on 09.10.2019 before

WP~
(Husshin Shah) (M. Amin Khan Kundi) ~ 7 . 0
MEmber ‘ ) Member ’

.
X
' |
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- 24.01.2019 - Clerk to ceunsei" for the appel-lant present : Shakeel :
Superintendent representatlve of the respondent department
present. Written reply not submitted. Representative of thc
respondent department seeks time to furnish written
reply/comments. Granted. To come up for written

=

Member

~ reply/comments on 13.02.2019 before S.B

13.02.2019 Learned counsel for the appellant and Mr. Kablr
Ullah Khattak learned Additional Advocate General
alongwith Ubaxd ur Rehman ADO present. .
-Representative of the respondent department submltted |
written reply/comments Adjourn. To come up for-

.rejoinder/arguments on 28.02.2019 before DB.
N : : . ( : VA

Membe_r

28._(‘.)2.2019 | Clerk to counsel for the appellant and Addl. AG
| alongwith Hayat Khan, AD and Ubaidur Rahman,
. ADO for the respondents present.

Due to general strike on the call of Bar
Association 1nstant matter is adjoumed to 30.04.2019
- before the D. B

miember ) - Chairman .




10.08.2018

Neither appellant nor his counsel pfesent: Mr. Kabirullah
Khattak, Addl: AG for respondents present. Case to come up -

for written reply/comments on 09 .10.2018 beft

09.10.2018 Counsel ‘for the appellant Mr. Akhtar Ilyas Advocate

$27.11.2018

18.12.2018

present. Mr. Kabirullah Khattak, Addl. AG for the
respondents present and made a request for adjournment.

Granted. To come up for. written reply/comments on

27.11.2018 before S.B.

Chairman

" Learned counsel for the appellant and Mr. Kabir Ullah
Khattak learned Additional Advocate General alongwith Mr. Hayat
Khan Assistant Director present. Written reply not submitted.

Representative of the respondents seeks time to file written

reply/comments.  Granted. ~ To come up - for  written
reply/comments on 18.12.2018 before $.B. o

Learned counsel for the appellant and Mr. Kab-ii*ﬁl'],.fdh“

Khattak learned Additional Advocate General alongwith @

Muhammad Azam KPO present. Written reply not receii_/,ed.
| Representative of the respondent department seeks time to fu»rhti"'sh; i

written reply/comments. Granted by way of last chance. T§ coﬁ;g ) |

up for written reply/comménts on 24.01.2019 before S.B. S
\A“ | | ,

Member
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AL 07.02.2018 _ - Counsel for the appellant present. He submitted preliminary

“arguments that similar appeal no. 363/2016 titled Shireen Zada-vs-
Education Department and appeai no. 489/2017 titled Sher Yazdan-vs-
Education Department have already been admltted %o regular hearmg This

has also been brought on the same grounds

* In view of the orders in the above mentioned service appeals this
appeal is also admitted to regular hearing on the basis of the submission of
the above mentioned plea. The appellant is directed to der)osit security and .
process fee within 10 days. Thereafter rigti?es be issued to the rgsporrdenté.

for written reply/comments on 16.04.2018 before S.B.

. ( o ' | * (AHMAD HASSAN)
vyt - ol - ' o MEMBER
16.04.2018 Clerk of the counsel for appellant and  Addl: AG for the

respondents present. Sccurity and process fee not deposited. Appeliant is
directed to deposit sceurity and process fee within seven(7) days, therealier

notices be issued to the respondents [or written reply/comments on

05.06.2018 beflore S.B.

- 05.06.2018 ' Learned counsel for the appellant present. Learned Additional

' Advocate General present. Security and process fee not deposited. Learned

counsel for the appellant requested for further time to deposit security and-

Appeltart Nanosited process fee. Requested accepted by way of last chance. Five days given to

Securiy/ Procgss Fe@ »deposit security and process fee. Thereafter notices be issued to the
- ~-—~~" respondents for written reply/comments. To come up for written

reply/comments on 10.08.2018 before S.B

Member
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Case No, - - 123/2018
S.No. | Date of order Order or other proceedings with signature of judge
proceedings
1 2 3
1 23/1/2018 The appeal of Mr. Sadeeq Akbar presented today by Mr.
Akhtar llyas Advocate, may be entered in the Institdtion
Register and put up to Worthy Chairman for proper order |
please. \
" REGISTRAR |
2- This case is entrusted to S. Bench for preliminary hearing
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to be put up thereon __7 j!L [ | &
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BEFORE THE K_!iYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR

SA No._[23 pois
Sadeeq Akbar ... Appellant

Versus

Govt. of KPK through Secretary, (E&SE),

Department, Peshawar and others...................... .....Respondents
INDEX
S.No. | Description of documents. Annexure | Pages.
1. | Appeal \-Y
2. | Copy of consolidated - judgment A
dated 31.07.2015 : 5’26
3. | Copy of promotion order B
03.08.2017 0199
4. | Copy of W.P.N0.1951 and order C 30-—’5@
5. | Copy of order of august Supreme D .
Court of Pakistan dated 20.09.2017 24 Yol
- 6. | Copy of ‘departmental appeal / E
‘ representation Y1
' 7. Wakalatnama y 4 2_
Dated: 2)5 /l /’g W
Appelléant

Akhtat Ilyas

Advocate High Court
6-B Haroon Mansion
Khyber Bazar, Peshawar
Cell: 0345-9147612



BEFORE THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL, PESHAWAR P
RS
S.A.No._| 3 /2018 Diary no.__ G2
Sadeeq Akbar, SST (G) | Darca_L3—]20 [
5 i mma SR
GMS Jangdara, District Buner ..............oovceeiiion Appellant
VERSUS

1.  Govt. of KPK through Secretary, Elementary & Secondary
Education (E&SE), Department, Peshawar.

2.  Director, Elementary & Secdndary Education, (E&SE), Khyber
Pakhtunkhwa, G.T Road, Peshawar.

3. ' District Education Officer (M), District Buner at Daggar.

weveee.....Respondents

APPEAL U/S 4 OF KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 FOR
TREATING THE PROMOTION OrF THE
APPELLANT FROM THE DATE HE HAS
QUALIFIED ON, AND THE VACANCIES HAD
BECOME AVAILABLE:

Sheweth;

1) That numerous vacancies of SST in BPS-16 were available in the
respondent-department since long and no steps were taken for
appointments against those posts. However, in the year 2009 an
advertisement was published in the print media, inviting
applications for appointments against those vacancies, but a rider

Fifledto-day . ‘ - . : .. 1 et C o
was given therein that in-service employees would not be eligible

B %@ﬁﬁ% and they were restrained from making applications.

13!' e 2) That the appellant do belong to the category of in-service
employees, who were not permitted to apply against the stated
SST vacancies.

3) That those who were appointed on adhoc/ contract basis against
the abovesaid vacancies were later on regularized on the strength
of KPK Employees (Regularization of Services) Act, 2009 (Act
No.XVI of 2009)



.. "

4)

5)

6)

7)

8)

9)

-~ e e, T

That the regularization of the adhoc/ contract employees, referred
to in the preceding para, prompted the left out contendents, may
be the in-service employees who desired to take part in the
competition or those who did fall in the promotion zone, to file
writ petitions, which were ultimately decided vide a
consolidated judgment dated 26.01.2015 (Annex “A”)

That while handing -down the judgment, ibid, the Hon’ble
Peshawar High Court was pleased to consider the promotion
quota under paragraph 18 of the judgment, as also a direction
was made in that respect in the concluding para to the following
effect:-

“Official respondents are directed to workout the
backlog of the promotion quota as per above mentioned
example, within 30 days and consider the in-service
employees, till the backlog is washed out, till then there
would be complete ban on fresh recruitments”

That the appellant was considered for promotion, pursuant to the
findings given by the august High Court in the abovereferred
judgment, and he was appointed on promotion on 03.08.2017
(Annex “B”), but with immediate effect, as against the law laid
down by the august Supreme Court, that the promotees of one
batch/ year shall rank Senior to the initial recruits of the same
batch/ year.

That till date seniority list of the SSTs in BPS-16 has not been
issued, as against the legal obligation of the respondents to issue
seniority list every year.

That though the appellant was having the required qualification
much earlier and the vacancies were also available, but he was
deprived of the benefit of promotion at that juncture, as against
the principle of law laid down by the apex Court in the case of
Azam Ali reported 1985 SCMR 386 and followed in
Muhammad Yousaf (1996 SCMR 1287). As such he was
deprived from the enjoyment of the high post not only in terms of
status but also in terms of financial benefits for years. It may not
be out of place to mention here that the appellant was at

promotion zone at the time of Regularization of Adhoc recruits
of 2009.

That appellant alongwith others filed W.»P.No.1951-P/20.16 for
issuance of seniority list and considering the appellant from the



10)

11)

3

date when the Adhoc Employees were regularized instead of
immediate effect.

That the stated writ petition has been decided by worthy
Peshawar High Court vide order dated 01.12.2016. (Copy of
W.P.No.1951 and order is attached as Annex “C”)

That the respondents assailed the judgment of Peshawar High
Court referred to in Para-4 above before the august Supreme
Court of Pakistan. On 20.09.2017 (Annex “D”) the respondents
withdraw the petition and as such the judgment of hon’ble

- Peshawar High Court attained finality.

12)

That after the withdrawal of appeals, the appellant preferred
departmental appeal/ representation (Annex “E”) to respondent
No.2, through proper channel, which was not decided/ responded
within the statutory period, hence the instant service appeal,
inter-alia on the following;:-

GROUNDS:

A.

That the appellant was equipped with all the requisite
qualification for promotion to the posts of SST (BPS-16) long
ago and also the vacancies were available but for no valid
reason the promotion was withheld and the post was retained
vacant in the promotion quota, creating a backlog, which was
not attributable to the appellant , hence, as per following
examination by the august Supreme Court, the appellant are
entitled to the back benefits from the date the vacancies had
occurred;

“promotions of such promotee (appellant in the
instant case) would be regular from date that the
vacancy reserved under the Rules for
departmental promotion occurred”

That the appellant has a right and entitlement to the back
benefits attached to the post from the day of the qualification of
the appellant and availability of the vacancies coincided.

That the éppellant being the promotee of one and the same
batch, are required to.be placed senior to the fresh appointees,

~ but the respondents have sat on the seniority list and uptill now

no seniority list whatsoever has been issued/ circulated.
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D.  That the appellant has been discriminated, which goes against
the provision of Articles 25 and 27 of the Constitution, 1973.

tr

That the appellant has not been treated in accordance with law
as against the provisions of Article 4 of the Constitution.

F.  That appellant reserve his right to urge additional grounds with
leave of the Tribunal, after the stance of the respondents
becomes known to him.

Prayer:

In view of the foregoing, it is, therefore, prayed that on
acceptance of this appeal, this Hon’ble Tribunal may be pleased to
issue an appropriate direction to the respondents for treating the
promotion of the appellant from the date he was qualified on, and the
vacancies had become available, and the impugned order may kindly
be modified by giving effect from the date when the fresh recruits are
regularized w.e.f. 2009 alongwith back benefits in accordance to the
judgment dated 26.01.2015 and also to circulate the seniority list of
SSTs (BPS-16), giving senior positions to the appellant being
promotee against the fresh recruits.

Any other remedy to which the appellant is found fit in law,
Justice and equity may also be granted.

Appellant
Through W

Akhtar Ilyas
Advocate High Court

AFFIDAVIT

I, do hereby affirm and declare on Oath that the contents of the
accompanying Appeal are true and correct to the best of my
knowledge and belief and nothing has been concealed from this

hon’ble Court.
A@”f/




JUDGMENT SHEET

PESHA WAR HIGH COURT, PE SHA WAR\
(JUDICIAL DEPARTMEN I)

Writ Petition No.2905 of 2009. \3
ATTA ULLAH AND OTHERS...ooo...... PETITION@

VERSUS. . N‘

THE CHIEF SECRETARY KPK ETC....RESPONDENTS..

JUDGMENT.

Date of hearing /\) C O /l-

AppelianUPetatlonerbm (;f/jJJLI’H /\Juﬁ)( /\ /\a/)ﬁ(l(jvc"fﬂ?(@

ROSpondentb!E Qgﬂmrddaﬂ/ fﬂ/! &_z_’k A@ c’zi/@ (
J / (/\)MD@-{ 'AJmMWKM«\.A-f\C}_ .

WAQAR AHMAD SETH,J:- Through

thrs sm gle

judgment we propose to dispose of rhé inst;a;.-;} WH? ‘P'e'fifzién.';' .
No.2905 OF 2009 as well as the connect‘ed-;h/t‘/.'rjrt ﬁéfiﬁo_n% :

. Nos.2941, 2967,2968,3016. 3025.305_3,3789.,.55_25:1.,332‘_;9_2'".csf}}i.":'
2009,496,556,664, 1 ’/_"VSG,-'! fa:z, 1685, 1 695,2176,22?5{250%, 2696
2728 of 2010 & 206, 3‘15;35,435'& 877 of 2017abcommon

question of law and fact is inviived in all !/7ese"béf{1‘ioh_s;‘-'

T
LC lr‘?
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2-
approached this Court under Article 199 of the:Cbb"sA;f}ﬂtut'ibn of .

Islarnic Republic of Pakistan, 973 with the fol/b‘_\}v‘iﬁg félfef& |

The petitioners in all the writ p‘e'Iitiéhs"':haVe‘

it s, therefore, prayed that on acceptance C
of the Amended Writ Pctmon the abovo'
noted Act No.XVI 2009 namely “The No.,.-fh_- S

West Province Employees (Regularization -

of Services) Act, 2009 dated 24" October, -

2009" being illegal unlawful, without .-

authority and' jurisdiction, based on

malafide intentions and beir)g,_ S

unconstitutional as well as ultra vires' to ..

the basic rights as mentioned in the S

counstitution be set-aside -and the

respondents be directed to fill up the above_j

noted posts after gomg through the Iega['v:.‘”.l__' o
and lawful and the normal procedure.asfl." e
© prescribed under the prevailing aws
instead of using the siort cuts for obhg,ngi
‘their own person.

It is further prayed that the.

notification No.A-14/SET(M) dated .

11.12.2009 and Not(ﬁcation No. A-17/SET.(5}' S

Contract-Apptt: 2000 aated 11 12.2009, as' a
well as . Nof!frcartonv,:. o

No.SO(GJES/1/85/2609/SS(Contract) dated -

- ATTESTED




31.05.2010 issued as a result of above

noted impugned Act whereby all the pn'vafé'}f N

réspondents have been regularized may

also be set-aside in the light of the aoné '»'h ol
submissions, being illegal, unfawful, m-
constitutional and against the fundamenta_‘!.‘- S

_ rights of the petitioners.

Any other rel.'!'ef deemed fit and‘:'

’ pfoper in the circumstances anc;( has not‘::'
been paﬂicu!ar asked for in the noted Wri't'; L -
Petition may also be very graciousl'y‘

granted to the petitioners”.

3- It is averred in the petition that the pez‘i_t_/"ofv'e'rg are

setvitly  in tho Cducotion Daop u{num! ol KI’K W()Il\lll(j /)u Iud-‘,' '

e e g m———— e e % mm = 2T amrm e

us PST,CT,DM,PET,AT,TT, Qui and SET'fiin.‘,V,d;‘/~r¢ifenz’f.-’. R

School;;;' that respondents No.9 to 1359 were appomz'ecf 'an;"‘ o
adhoc/éoniracf basis on different times and ’anFOan”, ,
service were regularised through the North WeSfF/onno; o
Province Employecs (Rcs.!u/;.vrriza[ion of Scrv:’cgé} Acl 2009 -
that almost all the pe{,{;ﬁong/'s have  got _t}:?e- re%rred :
qual:’ﬁca_[ions and also got at their credit the /ené[ﬁ ofsemce |

% that as per notification o. SO(S)6-2/97 datec}-‘f.og/oé/fbgg'g1':

ATTIBTED BRI

L%AMM”‘

"rnht; ~mar H gt CJur!.
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the qualification for appointment/promotion of the . SET

Teachers BPS-16 was prescribed that 75% SETs s’ijél/_lbe- .

selected through Departmental Selection Committee on'the . -

basis of batchwise/yearwise open merit. from amongst the ..
candidates having the prescribed qualification anc'/.l'en?épmmg '
25% by initial recruitment  through Public. - Service =

Commission whereas through the same notff/(_:étiohpthé'g..'

qualification for the appomtment/promoﬁoh of the ' Subject ~ -

Specialist Teachers BPS—77‘ was prescribed tha’tl.'sé‘%’ sha/l o
be selected by promot/'on_ on the basis of senfor/-'_ty"bum‘ -
fitness amongst the SETS possessing the qlua/-fﬁc‘a}’jo;r |
prescribed for initial recruitment having five years éerx)ic'gﬁ a.h'.d" o

remaining 50 by initial recruitment through the Public Service o

Commission and the above procedure was adopted- by {he}

Education Department till 22/09/2002 and the a;b;,{j:p‘i/fl(}nehr}s

on the above noted posts were made in the light o?‘;ffjejabOveh -

notification. It was further averred that the .';O'.rcli/_van.cé

No.XXVII of 2002 notified on 09/08/2002 was p_fd’hjylgatecf
" under the shadow of whicki some 1681 posts of ,df’f,f:.;_}rerjgﬁ"‘, o

cadres were advertised by the Public Service Commission -

']

~esFEC,
FITEDT S AMINER




» .

That before the promulgation of Act No.XV/ of2009;twas o

practice of the Education Department that insteadybf

promoting the eligibie and competent persorzs a_.mo‘ng_s,t,fhe}

teachers community, they have been advemsmg the above'

noted posts of SET (BPS-16) and Subject Spec1a//st (BPS- "

17) on the basis of open merit/adhoc/contrac[ jM’?,erein /}‘. -Awaé"; T

clearly mentioned that the said posts will be lt:eh-vv,c‘;o:rarj}'éndl_

will continue only for a tenure of six months or il the

appointment by the Public ~Serviced Co_m{n/s"'s'ion .' o'f IR N R

Deparfmen(ai Selection Cormnm‘eo That dffO! ;msx/nq rha ’

KPK Act No XVI of 2009 by the Provincial Assemb/y z‘he:“.'_

~

fresh appointees of Six f_nonths and one year“o‘n‘rhe_-:e, ~-aa{hoc'

and contract basis including respondents no.g to 1 35.1 wﬂmé i

clear affidavit for not adopting any legal coursef-a‘b-mejkelthéir';

services regularized, haye been made permanent and --

regu}éf employees wivereias the employees ;ér?dj_l-Afelaéh'ih_gg R

staff of the Education Department having at ‘zfl-fv'ei"r:"'c:r‘éd;;r‘a‘_ S

service of minimum 15 to maximum 30 years' have byen -

ignored. That as per coniract Policy issued on 26_/70/2;)02_ o

the Education Department was not aufhoriséd/éh{_iz‘lgdﬁ('Q -

/—u o '!F‘ﬂ““f'm"'\

L own L owmaww & onmn
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make appointments in BPS-16 and above on. f/-"}e; .c':dnt'réct

basis as the only appointing authority under the ‘rules was' )

Public Service Commission. That after the pu_b/)fca‘(i‘o’n‘ made R

by the Public Service Commission thousands o'f""fréa.cb'é.r_él |
eligible for the above said posts have already applied but -

they are still waiting for their calls and that throigh the above

Act thousands of the adhoc teachers have béehifégd{arized .

which has been adverée/y effected the '_r(ghz‘is" -"offth‘e":

petitioners, thus having no efficacious and ade:q‘qé‘z‘,e‘v-}é_‘rh‘_éldy}-“ s

available to the petitioners, the have knocked the door of this* = .. ‘

Court through the aforesaid constitutional petitions.. ":-." . ‘

4- The concerned official respondents Héve;—-_}fym}isl_zed-;‘:1,

parawise comments wherein they raised certain /ega/dno‘
lactual objections including (ha question of mainta/'.n'ablf{/t;; of '. '

the writ petitions. It was further stated that Rule 3(?_) of the :

N.W.F.P.  Civii Servant; (Appointment, _*/:?rio'mldﬁdn-f&:”i

Transfer)Rules 1989, authorised a depar'fmer_v_f;to. /'ézy down Y

meinod of appointment, gualffication and other conditions -

applicable to post in censuitation with Esrablzshmem&

Administration Departmert aigrd the Finance Déparifmgn{..

ATTESTED




That  to improve/uplist the standard of eduoati‘:o'n,".'z‘h“e. |
Government replaced/amended the old procedure /e 100% % -

incluging SETs through Public Service Commission-{KPK: for

recruitment of SETs B- 16 vicle  Notification No SO(PF}/J— i

5/89-9(“/\/0' I date+' 18/01/2011 wherein 50% SSTS (SET)'i S

s/za/l be selected by promotion on the basis of sen/om‘y cum o ‘
fithess i» (e following manner:- o EEEE o : 1
(i) Forty percent from CT (Gen), ' o L ‘

CT(Agr), CT{(indust: Art) with at least 5
years service as such iand hgving the
qualification mentioned in éo?umn 3.
(i) Four perceht from amongst the DM
with ét least 5 years service as such and
- having qua/ificaz}on in column 3.
(ifi)  Four pereent fmm» amongst the PET
with ér least 5 years service as such and
having qualification mentioned in column 3.
(iv) . One percent amongst Instructional

Material Specialists with at least 5 years

ATTE?éTED
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service and having qualification mentioned- .

in column 3."

/Ae‘ is further stated in the comments that due _:l,'to rhé:'_ ;'
degrada_tfon/fa/l of quality education the Govemment
abandoned  the  previous  recruitment pol:cy of
i.romotion, appointment/recruitment and in order ro Jmprove

the standard of teaching cadre in Elementary & Sccondary :
Education Department of KPK, vide Notiﬁcat.i:on-‘ dafed |
09/04/2004 wherein at serial No. 1.5 in co/qhm_ 5 (hc |
appointment of SS prescribed as by the initial- reoru:tment ~ S
and that the (North West Frc;ntier Provfné}:é.]}-: Khybef S
Pakhtunkhwa Employees(Ragularization of Se/wces)Act '

2009 (ACT No.XVI of 2009 dated 24" October, 2’5095:15 '}é'ga:'/,'- .
Jdwful and in accordance with the Constitution:_‘d.f;_.:l?é'}(i;':é'r_érﬁ::_” |
which was issued by the competent authority and junsdfchon .
z‘he‘reforeh all the writ petitigns are liable to be dism/ssed )

5-  We have heard the learned counsel for the"pértlje‘s _énjc; o

. have gone through the itecord as well as the law on the-

subject. ' -

ATTESTED




6- The grievance of the petitioners is two foldi“_f'n"-"re"sb‘e_.ét" N
of Khyber Pakhtunkhwa, Employees (Regu/ar:igari.ér.? of -

Services) Act, 2009 firstly. they are alleging that feéjz)léf post o

in differeht cadres were advertised thro&gh Pubtherwce T

Commission in which petitioners were compet[ngi.-:w/'i‘h hjgh .
profile carrier but due to promulgation of Act ibid/, thny ,couk;f,
not -made through. it as no further procee_dih‘gé -: \,/jve_re‘

. conducted against the advertised post and secqnd_ly,‘_'th‘gey--"

arc agitating the legilimale expectancy regarding” their- "

promotion, which has becn blocked due lo HJ'Q" 1 block

induction / regularization in a huge number courtesy Act, No: =

XViof 2009.

7- - As for as, the first contention of adveﬂfsemenf:‘arid: in

blonk regularization of employees is concerned.. in. 'Hu’s‘“'i*'

respect it is an admitted fact that the Government.has the = i R S

right and prerogative to withdraw some posts, a’i.réady:_‘ o

\ n

advertised, at any stage from Public Service C‘é'mr._nr"sfs.ic‘m_ o
a . - -, . 3 \ o

and secondly no one knows that who could be sﬁe{ec-'fé.d':fnf T

open -merit case, however, the right of comp:‘eif)i'fib};‘_ffs' S

reserved. In  the instant case KPK, -employees

ATTESTED
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which in-fact was not the first in the line rather N.WF.P-(no‘y’v “

Services) Act, 1988, NWFP (noW Khyber Pakhzf&hkhwé)‘,‘ '
(Reg.iation of Services) Act, 1989 & NWFP (n‘ow‘-:Khyben,”ﬂ'
Pakhtunkhwa) Adhoc Civil Servants -(Regulaﬁ}zﬁ‘éﬁo'n, :,»Qf |

Se-rvices') Act. 1987 were also promulgated and La‘l/'e'r'_efﬁne.\b/fe-'r‘

challenged by anyone.

8- In order to comment upon the Act, ibid, it is;'impéd'a'ntﬁ‘ -

(R jularization of Services) Act, 2009, was promulgater, - .

Khyber Pakhtunkhwa) Civil Servants (Regularization of e

to go through the relevant provision which reads a..é: Undef- ) SR

S.2 Definitions. (1)--

a)-n

aa) “contract appointment” )
means appointment of a duly. . ‘.
quéh’f:’ed person made otherwise
“than in accordance with the: L
‘prescribed method of recruitment. - S

b) “employee”  means  an S

adhoc or a contract employee’:f"_‘j SRR

e appointed by Government on o

adhoc or con,tracg‘ basis or second :
shirt/night shift but does not, =~ ,
) include the employees for project - e

-7 post or -_appo:{nt,ed on work charge. -

ATTESTED -




basis or who are paid out of---""
cont:ngenc:/es

-------- whereas,
S. 3 reads:-

Reqularization of services of

certain employees,---- All.

employees ingluding"' ) |
recommendee of the High. Court:'-_"-
appointed on contract or adhoc .'
basis and holding thatpost on 315’3"
December 2008  or til the . -_ o
commiencement of this Act shalk_:.'.‘?t" -.
be deemed to have been ‘valid/y:;
-appointed on regular basis havihg} o _
the  same  qualification and':..‘_,‘

experience for a reqular post;

9-  The p/a)’u reading of above sections of the-f'{Ab'l,? "z’bl_d—,'}i; :

would show that the Provincial Government, has_"ré”gubr)'zéd'..'

“the "duly qualified persons”, who were appointed on éo'n‘z‘ractf:“ '

basis under the Contract Policy, and the said Contract Pof(icy'

was never ever challenged by any one and the same

remained in practice till the commencement of thé_-é:afd- Act
Fetitioners in their writ pgfitions have not quoz‘ed'lé‘ny"";'sir.-zg/_e;

&

incident / precedent showi 1g that the regularized emp/oyees; L

under the said Act were not qualified for the post aqam\s(_'f“

ATTESTEL




wh'.h they are regularized; nor had placed on recordany ,
documents showing that at the t/;me of their appomz‘menz‘on | ,
contract they had made any objection. Even otherw:sethe
Superior qourts have time and again reinstated ’ém‘,’o‘/Ac')i}-/eésﬂ-
whos:  appointments were declared irregular jby" -thé"-‘l
Government  Authorites, because authorit_/ei‘s , .‘:/.)e/'ng-~

responsible for making irregular appom(ments on ,oure/y‘

temporary and contract basis, could not subsequenz‘/y turned L

round and terminate services because of no Jack of -

qualification but on manner of selection and the b,eh-ef/jt of fh@ ': “

lapses committed on part of authorities could not be given ts -

the employees. In the instant case, as well at :('/.‘-)'el_[/:nie‘:of_‘--
appointment ﬁo one objected (o, rather the auz‘hor/r/es
committed lapées, while appointing the private respondenrs h |
and others, hence at this beia[ed stage in w’e‘w of numberof o
judgments Act, No. X V/ of 2009 was prorlnu/gaz'eoif‘."
/nrerostmg/y this Act, is no[ applicable to the leducatio;{
depg/:{ment only, -ramer all f{r;e emp/oyeé; of thePrownC/a/ |

Government, recruited on contract basis till 31 Dé.'cémb_e{gj =

2008 or till the commencement of this Act have 5{3@@(‘3 S o

ATTESTED
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rcgu/arized"anc/ thosc emp/oyees: of lo o!her"Zde:byart?rﬁe}frbs. -
who have been regularized are not party to this wr/t petfl/on G
iU- Al the employees have been reg‘;ularize’c-?i’;;”_‘Llef:?.Adéri fh(‘e::"
Act, ibid are duly qualified, eligible and compe(entfor the ,
post against-which they were appointed on contmc{bas/s
ancd this practico remainad in eperation for yom‘&;' }'\/I:T':J:{'.(:}/i('y_(j)‘f
those employeeé getting the benefit of Act, /b/d mayhave
become overage, by how for the purpose ofrecru:tment
aga/’ns.t the frgsh p;)st.

11-  The law has defined such type of '/égis/_éribh; as -

\'beneficial’ and remedial”. A beneficial legislation is a

stam{ which purports to confer a-benefit on in._d-f\{(c.;fﬁaféz ‘or'e‘:»_:,
class of persons. The nature of such benef:/ftj-l lst‘obe
exended relief to said persons of onerous ob//gat/onsunder . )
contracts. A law enacted for theA pdrpose of correcl/ng a '
defect in a prior law, or in order to provide a remeo’ywhere
non prevfously existed. According to the deﬁnific;ﬁvk;f‘ Corpus
Juris Secundum, a remedf{j[ sta'(ute is desfgned tocorrectan '-
existence law, redress an gxis{ence grievance, or /ntroo’Uced

feqularization conductive tu the public goods. Tyl’_}‘e},éhé.f'lengéd SR




Act, ZOOQ, seems lo be a curative statue as f‘?f; yea__r;s'the.a.
then Provincial Governments, appointed emp/gj%eeg on |
contract bésié but adrﬁitz‘ed/y all those contract appomtments
were made after proper adve;fisement andonrhe : |
récommendatfons of De,oartmenfal Selection Comm:t(ees
12- in | order to appreciate the argumenté_,”"r'e:'g".»gﬁ:‘*di.ng' o
Leneficial legislation it is important to undersz‘anq’":z_‘ﬁe scope :
and meén_ing of beneficial, remedial and curat/ve/eg/s/at/on

Previously these words have been explained by:N',‘SZ-B(‘ndra S

‘1 interpretation of statute, tenth edition in the .yféllévi(ing_.;_' .
manners:-

‘;A statue which purports to confér a o
benefit on individuals or a class of - .
persons, by reliving them of -
onerous obh’gétibns under contra.c'fs_"‘{,‘

entered into by them or which tend |

to  protect persons  against’ i e i

: oppressive act from individuals WI'th . ‘
whom they stand in cer't;th-'""-"
relations, is called a beneficial "
legislations....In interpreting such,;;a"'.

- statue, tho principle ostablishod IS _
that there is igo_ room for taking a
narrow view Igut that the court_'-'ti_s"__' ‘
entitled to be ;-;em;rous towards the.

persons on wgﬁom the benefit has ~ =




been conferred. It is the duty of the -
courr to interpret a provisi'on,, ~
especially a beneficial provisioln .
Liberally so as to give it a wider
meaning rather than a FC‘SI‘I‘ICt!VO.— S
meaning which would negate the

very object of the rule. It is a we/l .
settled canon of'.construction that in -
constructing  the “provision ‘,_'of:"
beneficent cnactments, the cour't:'..."-""-." -
should adopt that constructron'r'--“"':l :
‘which advances, fulfils, and furthers.

the object of the Act, rather than the'

‘one which would defeat the same S
and render the protection’
illusory..... Beneficial provisions call
for liberal and broad interpret‘at/"dnj-.'._

so that the real purpose, under/ymg B

such enactments, is achieved andg: '
full effect is given to the principles .' |

underlying such legislation.”

Remedial or curative statues on the other héhc{vha'\/e -

beecii explained as:-

A remedial statutL is one Whic'f% SRR
remedies defect in me pre existing law, =
statutory or Otherwlso Their purpose 15:-_~ o

to keep pace with tbe views of soc:etyf‘l

They serve to keep our system of o

% jurlsprudonr:e up to date and in:_'

Ve 1_ -



harmony with new ideas or conceptioﬁé |
of what constitute just 'and prop'er -
human  conduct. Their  legitimate |
purpose is to advance human rights and
relationships. Unless they do this, they. '  " _
are not entitled to be known as remed;a] o
legislation nor to be liberally cénstrued.‘
Manifestly a construction that promotes.
improvements in the administration of =
Justice and the eradication of defect in
the system of jurisprudence should be
favoured over one that perpetuates a :
wrong”. |

Justice Antonin Scalia of the U.S. Supreme.. -~

Court in his book on Interpretation of Statute

states that: _ |
| “Remedial  statutes  are -
those ‘which are made to supplyf. s
such defects, and abridge such =~
superfluities, in the common Iaw,f:,
as arise from either the general_‘
imperfection of all human /aw,l,
from change of time and
circumstances, from the n7i§takes .
and unadvised determinations of .
unlearned (or even learned) .-
judges, or from any other cau-se‘

whatsocver.” -

13- The legal propositior: thyt emerges is tha(";'ge'fje'ra_{fly
beneficial legislation is to Le given liberal fnterpret_éi‘)’oh,j tj)e

beneficial legisiation must carry curative or remedjal content.
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Such legislation must therefore, either clarify an ambigdi?y”.cjr S
an omission in the existence and must therefore, ‘the
- explanatory or clarificalory in nature. Since fhé':';ﬁetf{f«jhéf's e

~ does not havc the vested ughfs o be dppom{cd ro any@ s

particular post, cven advertised one and private ie'spOnde/'lts

who have being regularized are having the- requisite

qualification for the post against which the were -appointed,”

vide challenged Act, 2009, which is not effecting the :i./ested-: -

right  of anyone, hence, the same is deemed to be a o

 benwiciai, remed ol and  curative legislation .~ of ; ‘the .

Parliament.

14-  This court in its earlier judgment dated 26”_".‘;{§1_O\(en"i'berz B

2009 in WP No. 2905 of 2008, wherein the same Khyber |
Pakhtunkhwa (Regulanzanon of Servers ) Acf 2009 wres'.i
were chal/enged has held that this court -;has,ﬂg:‘cj't;"r_?c'ij”'

jurisdiction to entertain the writ petition in view of Aft}'ele 211. 2

~of the Constitution of Islamic Republic of PakisfeAn,"_T'Q?‘S", as .

an Act, Rule or Notification effecting the terms and .c'ovhditiohs'"
of service, would not be an-exception to that, jf"s_ee‘h in {h'_e
Ight of the spirit of the ratic rendered rn the case of"

A Te ;.}'.'
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'/@ Now coming to the second aspect of the caso Ghat

petitioners legitimate expectancy in the shape of pronidﬁbh: S

LA.Sherwani & others Versus Government of'«Pa)}?Stéﬁi

reported in 1991 SCMR 1041, Even otherwise, under Rile 3 - '

(2)  of the Khyber Pakhtunkhwa  (Civil _ééﬁvéni{'s}‘ -

- (appointment), promotion and transfer) Rules 1989,-'-a.i1‘t/,7_<'3"r[zé - '-

a department to lay down. method of appom(ment

.quahfzcat:on and other conditions applicable to the post m -

consultation with Establishment & Administrative Department- .

and the Finance Department. In the instant case .the ,élu{y,.',.._

elected Provincial Assembly has passed the B/I//Act,_wh’[_é_/jv .

was presented through proper channel ie Law ‘and
Establishment Department, which cannot be qu_a'sh-ed”'or':

declared illegal at this stage.

has soirered due to the promuigation of Act, ibidl, .in this-

respect, it is a long standing principle that promotion is -)7‘;5'{_2 a

vesled right but it is also an established principle (h'a(“_W/)e’n: ‘ R

ever any law, rules or instructions regarding promotion. are..
vioiated then it become vested right. No doubt pef/n"ovn‘erfs‘,in;

the first instance cannot claim promotion as a vested /'ight.ﬂ' '

o f_": 3 TFD

ATTESTED




w

./

A

~

but those who fall within the promolion zone ,'('Jo".-hc}'\'/ef the

right to be considered for promaotion. |

16- Since the Act, XVI of 2009 has been doclarad a -

beneficial and remedial Act, for the ,our,oojsé}-oir '-'-a/!:,,fhos,e' S

employees who were appointed on contracz"é:n'd' may have " - |

become overage and the promulgation of..:f'he :.Act; . was

necessary to given them the protection the/fefo'r'e;j'lhe é_’(/vér Dl e

side of the picture could not be brushed a s/de simply. -t is

the vested right of in service employees to be considéred for =

promotion at their own turn. Where a valid ar'v,_d‘p‘rvo'per_ fu/eé
for promotion have been framed which are not given effect, .

such omission on the part of Government agency amourits

to failure to perform a duty by law and in such:'_cés'e:_s,‘-/'-ﬁgh .

Court always has the jurisdiction to inren‘ére‘.:-"/n-'stajrjyigé'-_._.l o

employees / civil servants could not claim promo(/on to & S

’

had to be kept in mind that all pubiic powers were in.the
nature of a sacred trust and iis functionary are fequired to. . "
exercise same in a fair, reasonable and transparent manner

strictly in accordance with law. Any transgressj'on_fr:om- s‘u'c_hf.'.'

»

ATTESTED
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/@ Indeed  the petitioners can not claim '-Hieir-"_.)’ri{(ia/;'

appointments on a higher post but they have every. r@ht to -

principles was liable to be restrained p 3% thé supvk_a:ribrf:‘(:'c)?q-k?s inf:_‘ .
their jurisdiction under A/.T/clé 199 of the Consvz‘,fh'tuﬁévrl‘?‘_ One
could not overlook that even in the absence ofl?stric-t;_‘/egia/;:.‘:
right there Waé alwa ys legitimate expectancy on- z‘h_é' paﬁ of a "
senior, 'competem‘ and honest carrier civil servérit‘ z‘obe -
promoted to a higher position or to be conS/dered '-A_fér':.‘_ ﬂ.- ‘
promotion and which could only be denied forg-c')'c-)?c%f,‘ proper .

and valid reasons.

be .considered for promotion in accordance,'. Qy/?thi"fhé"% :
promoﬁoﬁ rules, in field. Itis the object of the eétab/‘i:s'/'}‘rr-?e.?b‘r_; |
of the courts and the continue existence of courz‘él&f-‘/a‘w _/;-s_l'ro'
dispense and foster justice arnd to nght the W;'f(;”g)_o”b‘s.' L
Purpose can never he complotely nc/u’ovcd (/!;1/0;5‘:5; -(/jc: in-';

jus(/cg dono was undone and unless the courts b(cpped /n '

and refused lo perpeluate what was patently unjust, Ljhfé/r

and unfawful. Moreover, it is the duly of public aUU.?.Of/'ﬁQS as g

appointment is a trust in the han({S ol public 8Ufhom‘.'esand /[ A C IR

Is. their legal and moral duty to'ischarge their fuhc;fior?‘é as

ATT=Z3TED
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. - " )

(rustce wilh complele lransparency as por requiremeoernt - of.

Jaw, so that no person who is eligible and entitle to hold siuch - :

post is excludod from the purposo of solaction and is not o

depved of iiis any yht.

@(ﬂ/ s@onsidering the above-seitled. principles -we @fe,;.@“:ﬁe o :'-. )

figm-opimon that Act, XVI of 2009 is although beneficial and 3

remadial legislation but its enactment has effec"fe'd‘.‘ U'i_é‘ in

service employees who were in the promotion:- zone,
therefore, we are convinced that fo the extent of in service Lo

employees / petitioners, who fall within the prom_oﬁqh »zbne I

have suffered, and in order to rectify the inaclven‘e}jt .nfﬁ_jst‘al'{é_:

of lhe respondents/Departme_nt,' it is recomm_ende‘d;r'hét_ the
promdtion rules in field ‘be implemented and’_‘:'.iﬁho"s'é S

employees in a particular _cédre to which certaiﬁ-_ quo’f.a. for BRI

promotion is reserved for in service employees, the samc. be.

filledl in on promotion basis. In order to remove the.‘amb/"gwty' L

—_——

p———

cadre as per existence ruies, appgintment is to.be made on . )

——

50/50 % basis ie 50 % initial recruitment_and 50" % . .. i

prodiolion  quola  hen all the employees “have .been. :l )

CATTESTED
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/’égu/anze' el MRS e A I ESile (e calcu/afecl"f W{ha_t?
ra’dfeTfmd«‘equal AT e e mamingTs 0¥ 1“‘a'r'f"é‘;’{fod.;orom edE |
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,eug/bfeffod OOl O O A e a8 SO S OITOHIE y””"‘ T f/i‘ness‘?
S~ In view of the above, this writ petition is disposed of in- ;l -
the following terms:-
(i) “The Act, XVI of 2009, commonly
known as (Regularization Of Services)"
Act, 2009 is held as beneficial and
remedial legislation, to which- no
interference is advisable hence, uphéld. ‘
| o .
(i) Offisialespondentarsre ”d/r;_e,cted A
O RWOTK O I R R B aCK 0. Lo fmﬁ'e’
' PTOTT Ot O RO [ sl S a0 C et e SEeYE" .
ATICTIHiO N e arexaniple *Wlthsma*@’@idaiysifain'-d : :
[COTTST G P " ff?'&:ﬁ‘:ggﬁtEe.uemployeos""t:u’
Lot . IR :zh’“ﬁba"c"k!“o‘gfj:s ‘washed. -out, till -thbn Lo
: SRR S fRereswould. be. tomplcto ban. on fresh e ﬁ"‘//;'/
B - 1.0cr11:trnomt""”’*x/ '.v"./‘" . ’7'-

. Order accordingly. / / /c/ T
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EMAIL: edobuner@gmail.com
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GHSS BAGARA A.V.P
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| ensea
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| GHSS Gabezwy
GHSS TOTALY

| GHSS GADEZA)

.| GHS KLYARy
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GAIS KOHAY

GHS NAWAGAJ

GHSS BATARA
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Copy forwarded for lnformatlon and necessary action to the: -

| 1. Director Elemen'té:ry& Secgndary Education Khyber Pakhtunkhwa Peshawar with r'to Endst:

Deputy Commrssuéner Buner at Daggar.
 District Nazim Buner
, Dlstnct Monrtonng Ofﬁcer Buner
. District Accounts Ofﬁcer Buner.
Pnnc:pals / Head Masters Concemed
'Ofﬁc:als Concemed

N

~ @sn» w
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Rehmatullah, 38T, GHSS, Gagra, istrict Bum

Shahbaroz Khan SST (sC), GHS Shal Bandi
Inamullah ssT (SC) GHS Diwana Baba

Bakht Rasool Khan (5C) GHS Dlvvana Baba

Ebdur Ragib gST (G) GH3 Bajkata
Sher Akbar'SST, (G) GMS Banda
ghairpar SST (G) cM3 Kuz Shamnal.
Aub Zar SST (C) GHS Cheena
Habib-ur-Rehmai sST (G) GHS Bagra
Shaukat SST (sC) CHSS Amnawar
gyubhani Gul 3sT (C) GMS Alami Bzfmda.
Gul Said 85T (G) GHS Karapa

giad Amin sST (G) GCMHS Daggar
gardar Shah () GCMHS Daggar
Israr Ullah ssT (3C) CGHS Chanar
Mahir Zada (ssT) GHS Shal Bandai.
Shir Yazdan SST (G) District Buner

' Bahari ALam ST (5C) GHS Snal Bandai |
Miskeen S8G (G) GMS Shargaihy, District Buner

Yersus

Government of Khyber Palchtunkhv\ia"'

Secretary, E&SE Department. Peshawar.

izector E&SE, KPK, Peshav ar.

¢ 3o -{,,Distxict;Education Officer (M), Buner atDaggaj/?i', ol u

through i

Respond_ents a



1)

2)

3)

4)

-

WRIT PETITION UNDER ARTICLE 199
OF THE CONSTITUTION OF THE
ISLAMIC REPUBLIC OF PAKISTAN,
1973.

Sheweth;

That numerous vacancies of SST in BPS-16 were at'r"ai'llé'bl'e

in the respondent department since long and 1o steps g

were taken for appointments against fnose posts. o
However, 11 the vyear 2008 an advemsement WaS‘f.'_' .
published in the print medla inviting apphcat1ons for T

appointment against those vacancies, but a r1der Was o

given therem that in-service employees would nOL Le '

ehglble and they ‘were restrained from makmg _' )

applications.

That the petitioners do belong to the category 'of.ixt'—"'

service employees, who were not perm1tted to apply'

against the stated SST vacancies.

That those who were appomted on adhoc/ contract ba51s ' .
against the abovesald vacancies were- later on..r-"‘r"
regularized .on the strength of KPK Employees | |
(Regularization of Services) Act 2009 (Act NoXVI of o

2009 | o KIS .m:@

That the reqgularization of the adhoc/.: co_nt_racf[. S -

employees, referred to in the preceding para pio,thpt:ed_-

the left out contendents, may be the . in- sei*\fice

employees who desired to take part in the compentwon

or those who did fall in the promotion zoney T
ATFTEST E_D
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5)

D

petitions, which were ultimately decided vrde a

consolidated judgment dated 26.01.20 15 (Annex ‘B )

That .While handing down the judgment, 1b1d thrs o
Hon’ble Court was pleased to consider the promo‘uon

quota under paragraph 18 of the ]udgment as also a
d1rect1on was made in that respect in the concludrrmg

para to the following effect:-

“Ofﬁczal respondents are directed to 'r/_\;erkg‘utf."
the backlog of the promotwn quota as p’éf abég;e -
mentiozred example, within 30 day's a'r;‘cf‘: o
consider the m-servwe employees; .- Al “the‘-;f
packlog is washed out {171 then there WOu-.Zd be S

_complete ban on fresh recruitments”

6) That the petitioners Were . considered for promotron,

pursuant t_o the findings given by this august Court m the B
abovereferred judgment, and they were appomted on'“_i
promotion on‘various dates 1angmg from 01.03. 2012 to--‘ L
91.07.2015 (Annex “B™), but with 1mrned1ate effect

against the law laid down by the august Supreme Court - ‘
that the promotees of one batch/ year shall. rank Semor
to the initial recruits of the sarae batch/ year ' R
mrr:ﬁm
That till date seniority list of the SSTs in BPS 16 has not '

been igsued, as against the legal obhgahon of the

respondents to issue seniority list every yea_r-.l o

_Th'a.t though the petitiorrers were having the requ1red

qualiﬁcations much earlier and the vacanc1es Were also :
available, but they were deprived. of the beneflt of

prorriotien at that juncture, as against the pr1n01p1e of Jaw ‘;'




9)

laid doWn by the apex Court in the case of Azam All
reported 1985 SCMR 386 and followed in Muhammad o S
Vousaf (1996 SCMR 1287). As such they were: depnved |

from the enjoyment of the hlgh post not only 11 terms of T

status but also in terms of financial benefits for y_ea_rs., -

That feeling mortally aggrieved and havmg no othez:f.
adequate and efficacious remedy, the petltloners_ -

approach this august Court for a redress, mter aha, onV :

the fbllovving grounds:-

GROUNDS:

A.

That the petitioners were equipped with all 'thé -'r"eé;uit'e"-. o
: qualiﬁcétion' for promotion o ‘he posts of SDT (BPS 16) o .
long ago and also the vacanoes were avallable but for
no valid reason the promotlons were Wl’thheld and the ol
posts were retained vacant in the promotlon quota,'
creating. a backlog, Wthh was not attnbutable to the%“. L
petitioners, hence, as per following examma’uon by the o |
august Supreme Court, the petitioners are entltled to D

the back benefits from the date the vaca.nc:les had o

‘occurred;

“promotions of such promotee (ﬁéiiti‘bnérs-
in the instant case) wouId be regular from ;A'
date that the vacancy reserved under the" S .

Rules for deparfmenfal PmeOtIOHI";..j:_'-:::'}..

occurred”

That the petitioners have a xight and entiil‘e‘iﬁeni’c to the Lo

back beneflts attached to the post from

A :‘E'S‘T‘f o

ATTE:@TE:D

EXKM!NE‘

PeshawarHigh -ouﬂ L

T g R et

s



foo qualifications of the petitioners and availability- of the’

! vacancies coincided. - : LT L

c. Thatthe petitioners beingtl‘ie promotees of one and’ the :

same batch, are recuired to pe placed semor to the_ 3

fresh appolntees. but the respondents have sat ,on_ _the- :

seniority list and uptill now no seniority list Whatso,ever . N

has been issued/ circulated.

D. Thatin view of the fact that no seniority list has been

igsued, the petitioneis neither can file a departmental o

. appeal nol can have recourse to the Services Tribunal R
! o ‘
for agitating their grievances therefore, this aug_ust_ A

Court can issue approprime duections to .the,-::"

ey TSR 0 i
Y T T G e .

respondents to act int atcordance with law, in vrew ot o

the principle of law laid down by the apex Court in the

pronouncements reported i pLD 1981 SC- 612, 2008 S

SCMR 328, etc.

E.  That the petitioners have not been treated  In T
accordance with law as against the provisions:of?Arti_'cle :

4 of the Constitution.

~F.  That petitioners reserve their right to urge addition'el'

grounds with leave of the Court, after the stance of thee" .
- ATTES

RN respondents becomes Known to them.

Prayer
‘ti’ i /5\ 73
' In v1ew of the foregoind, its ig, therefore, prayed that ot

\ accefatance of this petition, thlo Hon'ble Court may be
pleased to issue an appropriate direction to the respondents R

for treating the promotion of the petitioners £rom the date

ATTE::TED
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Petiticners

Through

Muhammad
Advocate Sup

&
‘ Bkht 1yas

‘ Advocate High Court
CERTIE‘ICATE o
1t is certified that 1o such petition oL the sub]ect matter has
ed by the petitione®, in this august Court . -
L Q( /4
Advocate
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. PESHAWAR _HIGH COURT, PESHAWAR.

ORDER SHEET

Date of Order/

Proceedings

Order or other Proceedings with Signat;r{'&o‘l' !

P

01/12/2016.

L

WP No. 1951-P/2016 M.

| at bar clearly bifurcate, the case of petitione‘t@in two  parts;.

Present:  Mr. Isa kKhan Khalil, advocate ¥

=

WAQAR AHMAD SETH, L= Through the instant writ | "

petition, the petitioners  have prayed f01 1ssuanm,o[an
appropriate writ directing the respondents tdtreét théii‘ @51}10‘(&)1‘1
Frdm the date, they were qualitied on and :aléo to,-ch;g‘;ullat‘e_ -‘th?_
seniofity 'list-ot’ SSTs BS-16 by giving then{':s‘équvi_‘ér posmonbemg
promolces against the fresh recruits.
2. A1~gu111énts heard and availabl_:e:_'r,‘él'(‘:;j'r_-'d gone through L

3. The prayer so made, in the Wfitlpétjti'dﬁ'ar.i'd" argued: T

firstly, petitionerlsl.are claiming an appx‘op;i_étg"directiion— to the |

respondents to circulate the senior list of S‘STS.';.(BSZ-lﬁ).A‘YCS.,

s

according 1o section-8 of Khyber-Paldﬁp_nkhwas -Civil-Servants . AR

Act, 1973, for proper administration of service, cadre, or post, the -| ..+

ATTSATED




\mEEEOTOr th e Wrirpetition:

appointing authority shall cause a seniority list of the. members of”

the time being of such service, cadre, or post to be pr_cpafed 'aﬁd 1
(he said seniority list so prc-p;u_‘cd under subsuci?t.i&l-,ll-;tsl'ﬁll‘.l bc
revised and notified in the official gazette jat__leas'_t once. n a
calendar year, preferably in the month of J aﬁuarj In _viéw of the B
clear provision of law, the first prayer of the-.petitione‘_rs": 1s
allowed with the consent of learned AAG 'md thc competcnll
authority is directed to issue the seniority list:'of'SS,T’s BS-71“6,“i'n_

accordance with the law, relating to seniority etc, but in the

month of January, 2017, positively.

| petul‘s@p,j 1

boge TDPLO pmﬂt e%d ATE cuonmt@

piea

,,,,, o R i )
SATSHTEYE WEIE Ve Rl ey acd FAEES ladwbecoﬁi"é"gﬁaﬂ }Qla}gler

Begidest dr’"“ﬁ’cons1d§1mo=wthcmwsen10p b g’;:fpfm‘in‘f’f,?’)it_“fﬁ‘_'“jii'ff’iﬁ”é’t‘%’ifflie. |

m«-«»« 4“"

LA TSN I A

SERANEST0. terms- and-condition-of. service-an ‘d';_.‘as..;éif(:_hifiﬁ“df_ef.

aﬁ’rtffcilf*zﬁl"? BIHE G SHshRTtionthis.Courf.is. balred 16, e' eftairhat |

R

1 R

5. In view of the above, this writ petition is diquséd of .

AT 1
ATTESTED /
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LS8R0 pdents, to1?treatlmjg;tdbjfc*';fj“‘r?”omohonwof&the»peutl g§j3fﬁ _,JH‘ ﬁ‘

oliter :K"ecrultsx 1S, 0011ceTﬁéd,*weﬂarewofwthcv vxew that the*sameww o
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with the direction to the respondents, as indicated: in para-3, |
whereas the seniority and promotion being terms and-conditions

of service is neither entertain-able nor maintainable in writ.

Blzd&

.................

- v

b Nawab Shali
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- BETTER COPY.

.- IN THE SUPREME COURT OF PAKISTAN,
(APPEAL JURISDICTION)

" PRESENT:
. MR. JUSTICE EJAZ AFZAL KHAN
" MR. JUSTICE SH.AZMAT SAEED
" MR.JUSTICE EJAZ UL AHSAN.

R CIVIL PETITIONS NO. 127-P TO 129-P OF 2016

- B (Agamst. t_hC‘-J}Idgment dated 26.01.2015 Peshawar High Court, Peshawar
" passed in with Petition N0.2905 of 2009, 3025 of 2009, and others.

The Chief Secretary, Govt: of KPK, Peshawar and Others. ...Petitioner(s)

(in all cases).

VERSUS.
: Attaullah 'élr'ld:Others
+ -~ Nasruminuliah and Others. : '
a Mukhtar Ahmad and Others. . Respondents.
© For the p'etltlo’nAer(s): Mr.Mujahid Ali Khan, AddL.A.G.KPK

N For the‘;espon_dent(s): Mr.Ghulam Nabi Khan, ASC

Mr.Abdul Qayyum Sarwar, AOR.

' Dateof Hearing £ 20.09.2017.

ORDER.

Ejaz Afzal KhanJ. The learned Additional General

'Aappearlng on behalf of the Govt. of KPK stated at the bar that as per

instructions of the Government he does not press these petltlons Dismissed

‘as such S

| :Sd/-Ej az Afzal Khan,J
Sd/- Sh.Azmat Saeed,J. .
_ Sd/- Ijaz ul Ahsan, J.
ISLAMABAD

20092017
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BEFORE THE HONORABLE KHYBER PAKl‘IATUNKHWA SERVICE TRIBUNAL . “ ' -
- PESHAWAR. |
- Service Appeal I"\lp': 123/2018
| Sadeéq Akbar SST GMS Jangdara District Bunir ... Appellant.’
o VERSUS
- .‘ Secretary E&SE Department, -Khyber 'Pékht"u.nkllwa & others.. ...... Respondents

e Lo
o

JOINT PARAWISE COMMENTS ON & FOR BEHALF OF RESPONDENTS No: 1-3.

Reépectfullv Sheweth :-

The Respondents submit as under:-

PRELIMINARY OBJECTIONS.

‘1 Thelt the Appellant has got no cause of action/locus standi.
2 That the instapt Service Appeal is badly time barred.
. 3 Thatthe Appellant has concealed material facts from this Honorable Tribunal.
: 4 lhat the instant Service Appeal is based on mala fide iptentions.

5. Thatthe Appellant has not come to this Honorable Tribunal with clean hands.

_ ‘6 That the Appellant is not entltled for the relief he has sought from this Honorable

- Tribunal.

7. That the i_nstan"c Service Appeal is against the prevailing law & rules.

'8 That the instant appeal is based on mala-fide intentions just to put extra ordinary |

pressure on the Respondents for gammg illegal service benefits against the post of
SST(Sc ) - :

9 Thatthe Appeal is hot maintainable in its present form.
10 That the Appeal is bad for mis-joinder & non joinder of the necessary parties.
il That this Honprable Tribunal has got no jurisdiction to entertain the instant case.
12 That the instant service 'ap.peal is barred by law.
13 That the appellant has been treated as per law, rules & policy.
"?:‘51_\4 That the appellant is not comp.etent to file the instant appeal against the Respondents.

15 That the notification dated 28/10/2014 is legally competent & is liable to be maintained.




R

TR Spl ewkh
ON FACTS,
1 That Para-1 js correct to the extent that the Responident Department has sought

O8]

4

application from the eligible candidates for the appointment on adhoc basis against the
SST(G) Post in the year.2009 with the conditions that the in service teachers of all cadres
are not eligible to apply for the said adhoc & contractyal posts.

That Para-2, is correct thar the appellant is a regular & bona-fide Civii servant in the
Respondent Department & was not allowed like others in service teachers on the grounds
that the advertised posts for SST(G) in BPS-16 are on contractua] & adhoc based upon
which the regular & in service teacher’s adjustments would be. fatal for their respective
service career. Hence, they were barred not to apply for the said adhoc posts in the
Respondent Department. :

directions to consider to the Petitioner for promotion against the SST(G) B-16. Post &
consequent upon the said judgment dated 26/01/2015, the Respondent Department
has promoted the Petitioner against the SST(Sc: ) post in BPS-16 in view of his seniority
cum fitness basis in the Respondent Department.

That Para-5 pertains to the Court record & judgment dated 26/01/2015 which has
already been implemented by the Respondent Department, hence no further
comments,

That Para-6 is correct to the extent that the appellant has been promoted against the
SST(G) B-16 post on the basis of his seniority cum fitness basis on dated 30/10/2014
with immediate effect instead of the year 2009,

That Para-7 is incorrect & denied. The stand of the appellant is base!ess & without any
cogent proof & legal justification& even against the factual position that the
Respondent Department is regularly issuing the final seniority list of all cadres including

the SST (G) B-16 Post under the provision of Sectioon-S of Civil Servants Act 1973,
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&

That Para-11 is correct that the Respondent department has filed a CPLA against the
judgment dated 01/12/2016 passed by.the Peshawar High Court before the August
Supreme Court of Pakistan but on later the said civil Petition was withdrawn on the
grounds that as per judgment date 26/01/2015 of the Peshawar High Court, a back-legs
has been worked out for the prorotion of in service teachers on the basis of their
respective seniority cum fitness basis within the prescribed period of time, promotions
to the in service teachers are allowed on the basis of seniority cum fitness basis sin view
of the prescribed quota for each cadre in the respondent department.

That Para-12 is incorrect & denied. No departmental appeal has been filed by the
appellant to the Respondents, Hence, the appeal in hand is liable to be dismissed on the
following grounds inter alia :-

ON GRONDS.

A Incorrect & not admitted. The impugned Notification dated 28/10/2014is in accordance

with law, rules & policy, as well as with immediate effect in terms of the appointment
Promotion & Transfer rules 1989. Hence, liable to be maintained in favour of the
Respondents. ’

Incorrect & not admitted. The statement of the appeliant is baseless & liable to be
dismissed on the grounds that the appellant has been treated as per law, rules & policy
vide Notification dated 28/10/2014, which is not only within legal sphere but is also
liable to be maintained in favour of the Respondents.

Incorrect & denied. The appellant is not entitled for the grant of back benefits against
the SST(G) post since 2009 under the relevant provisions of law, recruitment &
promotion policy.

Incorrect & denied. The _appellant has been treated as per law, rules &-criteria in the
instant case having no violation of Articles 25 & 27 of the constitution of Islamic
Republic of Pakistan 1973 by the Respondents. -

Incorrect & misleading. The stand of the appellant is illegal & without any cogent proof
& justification., :

- Legal. However, the Respondent Department seeks leave of this Honorable

Tribunal to submit additional grounds, record & case law at the time of
arguments on the date fixed.

In view of the above made submissions, it is most humbly Prayed that this

Honorable Tribunal may very graciously be pleased to dismiss the instant -

service appeal with cost in favor of the Respondent Department in the interest
of justice. ‘

Dated / /2018 ﬁf o
iy ‘ rector

E&SE Department Khyber
Pakhtunkhwa, Peshawar.
(Respondents No: 2&3)

&SE B€partment Khyber

Pakhtunkhwa, Peshawar.

(Respondent No: 1)
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"' BEFORE THE HONORABLE _.KHYBER. P-AKHATUNKHWA SERVICE TRIBUNAL
7 PESHAWAR.
Service AppeAaI No:- /2018
e TEL T o District 2 .....Appeliant.
VERSUS
secretary E&SE Department, Khyber Pakhtunkhwa & others. ..'....Respondents
AFFIDAVIT
l, .- -2 . Asstt: Director (Litigation-l} E&SE Department do hereby

solemnnly affirm and declare that the contents of the instant ParaW|se Comments are true &
correct to the best of my knowledge & belief.

Deponent

¢
&
e

Asstt: Difector {Lit: 1)
E&SE Department, Khyber
Pakhtunkhwa, Peshawar.




