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ORDER
13^'' July, 2022 1. Mr. Akhtar Ilyas, Advocate, learned counsel for the appellant

present. Mr. Muhammad Adeel Butt, Addl: AG alongwith Mr. 

Muhammad Tuthil, Assistant office of the Directorate, Elementary 

& Secondary Education (E&SE), Peshawar and Mr. Tftikhar U1 

Ghani, DEO(M) Buner in person present.
'a s

Mide biir detaired^or^er oTtoday pd^ed in ServicejAgpeafNq.^ t* 

^82/2()\8^4i^^ed\ “Abduri.Rasid-y.s-, ,the ^Gbyernment of Khyber 

Pakhtunkhwa through Secretary Elementary & Secondary Education

; -V?\ * 4

(E&SE), Department Peshawar and others” (copy placed in this file), 

this appeal is also disposed of on the same terms. Costs shall follow 

the events. Consign.

' -V A

Pronounced in open court in Peshawar and given under our 

hands and seal of the Tribunal this day of July, 2022.
3.

(KALIM ARSHAD KHAN) 
CHAIRMAN

(FAREBHA PAUL) 
MEMBER(E)

r



A
}

r

m :
Proper DB is not available, therefore, the case is 

adjourned to^/ ^M^or the same before

25.11.2021

i

Reader

'

,
5
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! 5.06.2022 Learned counsel for the appellant present. Mr. Yakmin Khan, ADEO 

alongvvith,; Mr. Kabirullah Khattak, Additional Advocate General for the 

respondents present.' I
1'

Learned counsel for the appellant requested for adjournment on the ground
that he [las not made preparation for arguments. Adjourned. To come up for 

»I ...
•/ aVgumenis on 13.07.2022 before the D.B.

AT
(MIAN MUHAMNfAD) 

MEMBER (h.XHCUTlVE)
(SALAH-UD-DIN) 

MEMBER (.iUDIClAL)
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05.08.2021 Learned counsel for the appellant present.

Mr. Kabirullah Khattak, Additional Advocate General alongwith 

Ubaid-Ur-Rehman ADO (Litigation) for respondents present.

Former made a request for adjournment being not in 

possession of the file today. This being an old case be fixed in last 
week of September, 2021 for arguments. Adjourned. To come up for 

arguments on 23.09.2021 before D.B.

(Atiq Ur Rehman Wazir) 
Member (E)

Chairman

23.09.2021 Counsel for the appellant and, Mr. Muhammad 

Rasheed DDA for the respondents present.

Learned counsel for the appellant requested for 

adjournment for preparation and assistance. Case to 

come up for arguments on 25.11.2021 before the D.B.

(Rozina Rehman) 
Member(Judicial)

'• I

M

•t* ■
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414.01.2021 Junior to counsel for appellant and Kabir Ullah KhattaK 

learned Additional Advocate General alongwith Ubaid ur Rehman 

ADEO for respondents present.

Due to COVID-19, the case is adjourned to 01.04.2021 for 
the same as before.

READER

01.04.2021 Due to non availability of the concerned D.B, the case is 

adjourned to 20.05.2021 for the same.

!

\

Due to pandemic of covid-19, the case is adjourned to05.03.2021

05.08.2021 for the same before D.B.
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Due to C0VID19, the case is adjourned to 

/ / r/ 2020 for the same as before.
/kJ^' 6-.2020 ' r / ; :

>
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V.•
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Due to COVID19, the case is adjourned to 31.08.2020 for 

the same as before.
06.07.2020 . 'i'.; '

K

ij!'

,5 v'
31.08.2020 Due to summer vacation, the case is adjourned to. 

05.11.2020 for the same as before.

' ■ i; •' 
, • . -r • ‘

V . ^
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Junior to counsel for the appellant and Addl: AG 

alongwith Mr. Obaid Ur Rehman, ADEO for respondents 

present;

05.11.2020 •'trv-'

The Bar is observing general strike, therefore, the 

matter is adjourned to 14.01.2021 for hearing before the D.B.

s'

>

A
*

ChaiFman(Mian Muhammai 
Member (E)

,r
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Due to general strike of the Khyber Pakhtunldiwa Bar 

Council, the case is adjourned. To come up for arguments 

on 03.03.2020 before D.B.

09.01.2020

■57.t

Member

Counsel for the appellant and Mr. Kabirullah Khattak, 

Additional AG alongwith Mr. Muhammad Irfan, Assistant for 

the respondents present. Learned counsel for the appellant 

seeks adjournment. Adjourned. To come up for arguments 
on 08.04.2020 ^fore D.B.

03.03.2020

(Mian Mohammad) 
Member

(M. Amin Khan Kundi) 
Member

i
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09.10.2019 ' Due to official tour of Hon’ble Members to Camp 

Court Swat, instant appeal is adjourned to 20.12.2019 for the

>-

same.

eader

Learned counsel for the appellant present. Mr. 
Kabirullah Khattak, learned Additional Advocate General 
alongwith Mr. Obaid Ur Rehman, ADO present. Learned 

counsel for the appellant seeks adjournment. Adjourn. 
To come up for arguments on 26.12.2019 before D.B.

18.12.2019

Member Member

26.12.2019 Clerk to counsel for the appellant present. Mr. 
Muhammad Jan, DDA alongwith Mr. Obaid Ur Rehman, 
ADEO for respondents present. Clerk to counsel for the 
appellant submitted an application for adjournment as 
learned counsel for the appellant has gone to Islamabad 
due to his personal engagements. Adjourn. To come up 
for arguments on tomorrow i.e 27.12.2019 before D.B.\

Merr^^
Member

27.12.2019 Counsel for the appellant present Mr. Muhammad 
Jan, DDA for respondents present. Learned counsel for 
the appellant seeks adjournment. Adjourn. To come up 
for arguments on 09.01.2020 before D.B.

<7.
Member
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Learned counsel for the appellant and Mr. Muhammad 

Jan learned Deputy District Attorney present. Learned counsel 

for the appellant seeks adjournment. Adjourn. To come up for 

arguments on 15.05.2019 before D.B.

30.0|.2019

r.*>
V

• •«.

MemberMember
■>

Counsel for the appellant and Addl. AG for the 

respondents present.

15.05.2019

Due to demise of his father, learned Member of the 

Bench (Mr. Hussain Shah) is on leave. Adjourned to 

24.07.2019 for arguments before the D.B. ^

ChairiTlah

:-'r

;;

24.07.2019 Learned counsel for the appellant present. Mr. Usman 

Ghani learned District Attorney for the I’espondents present. 

Learned counsel for the appellant seeks adjournment. 

Adjourned. To come up for arguments on 09.10.2019 before 

D.B. i

(Hussaih Shah) 
Member

{M. Amin Khan Kundi) 
Member

V
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24.01.2019 Clerk to counsel for the appellant present. Shakeel , 
Superintendent representative of the respondent department 

present. Written reply not submitted. Representative of the 

respondent department seeks time to furnish written 

reply/comments. Granted. To come up for written

••y.

i

;
j-

reply/comments on 13.02.2019 before S.B

Member

13.02.2019 Learned counsel for the appellant and Mr. Kabir 

Ullah Khattak learned Additional Advocate General 

alongwith Ubaid ur Rehman ADO present. 

Representative of the respondent department subrnitted 

written reply/comments. Adjourn. To come up for' 

■ rejoinder/arguments on 28.02.2019 before D.B.
m

Member

Clerk to counsel for the appellant and Addl. AG 

alongwith Hayat Khan, AD and Ubaidur Rahman, 

, ADO for the respondents present.

28.02.2019

Due to general strike on the call of Bar 

Association instant matter is adjourned to 30.04.2019 

before the D.B.

Member

a,.
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Neither appellant nor his counsel present. Mr. Kabirullah 

Khattak, Addl: AG for respondents present. Case to come up 

for written reply/comments on 09 .10.2018 bef(

10.08.2018

:.B.

C’Eairnian

Counsel for the appellant Mr. Akhtar Ilyas Advocate 

present. Mr. Kabirullah Khattak, Addl. AG for the 

respondents present and made a request for adjournment. 

Granted. To come up for written reply/comments on 

27.11.2018 before S.B.

09.10.2018

Chairman

Learned counsel for the appellant and Mr. Kabir Ullah 

Khattak learned Additional Advocate General alongwith Mr. Hayat 
Khan Assistant Director present. Written reply not submitted. 
Representative of the respondents seeks time to file written 

reply/comments. Granted. To come up for written 

reply/comments on 18.12.2018 before S.B.

27.11.2018

' •A.

Member

Learned counsel for the appellant and Mr. Kabirullah 

khattak learned Additional Advocate General alongwith ■ 

Muhammad Azam KPO present. Written reply not received. 

Representative of the respondent department seeks time to furnish; ' 

written reply/comments. Granted by way of last chance. To corac 

up for written reply/comments on 24.01.2019 before S.B.

18.12.2018

Member
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' 07.02.2018 Counsel for the appellant present. He submitted preliminary 

arguments that similar appeal no. 363/2016 titled Shireen Zada-vs- 
Education Department and appeal no. 489/2017 titled Sher Yazdan-vs- 
Education Department have already been admitted , p^egular hearing. This 

has also been brought on the same grounds.

In view of the orders in the above mentioned service appeals this 

appeal is also admitted to regular hearing on the basis of the submission of 

the above mentioned plea. The appellant is directed to deposit security and 

process fee within 10 days. Thereafter notices be issued to the respondents 

for written reply/comments on 16.04.2018 before S.B.

(AHMAD HASSAN) 
MEMBER''V'- ''

16.04.2018 Clerk oF the counsel for appellant and Add!: AG for the 

respondents present-. Security and process jee nol deposited. Appellant is 

directed to deposit security and process fee within seven(7) days, thereafter 

notices be issued to the respondents for written reply/commenis (ut

05.06.2018 before S.B.

hdrmber

Learned counsel for the appellant present. Learned Additional 
Advocate General present. Security and process fee not deposited. Learned 
counsel for the appellant requested for further time to deposit security and 

AppSi'5-t Deposited process fee. Requested accepted by way of l^st chance. Five days, given to 
Secun^^ Fe© ^deposit security and process fee. Thereafter notices be issued to the

-y/C----- respondents for written reply/comments. To come up for written
feply/comments on 10.08.2018 before S.B

05.06.2018

Member
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23/1/2018 The appeal of Mr. Sadeeq Akbar presented today by Mr. 

Akhtar Ilyas Advocate, may be entered in the Institution 

Register and put up to Worthy Chairman for proper order 
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL. PESHAWAR

S.A. No./ZJ /2018

Sadeeq Akbar Appellant

Versus

Govt. ofKPK through Secretary, (E&SE), 
Department, Peshawar and others............. Respondents

INDEX

S.No. Description of documents. Annexure Pages.
1. Appeal
2. Copy of consolidated judgment 

dated 31.07.2015
A

S-Zi
3. Copy of promotion order 

03.08.2017
B

4. Copy of W.P.No.l951 and order 
Copy of order of august Supreme 
Court of Pakistan dated 20.09.2017

C
5. D

6. Copy of departmental appeal / 
representation

E

7. Wakalatnama
Dated: / I

A^ell^nt

Through

Akhtar Ilyas
Advocate High Court 
6-B Haroon Mansion 
Khyber Bazar, Peshawar 
Cell: 0345-9147612
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR

Wat
EJnal

S.A. No. 1^3 /2018

Sadeeq Akbar, SST (G)
GMS Jangdara, District Buner

*>8a ry ]\o.

t>atccl

Appellant

VERSUS

Govt, of KPK through Secretary, Elementary & Secondary 
Education (E&SE), Department, Peshawar.

Director, Elementary & Secondary Education, (E&SE), Khyber 
Palchtunkhwa, G.T Road, Peshawar.

3. ■ District Education Officer (M), District Buner at Daggar.

1.

2.

Respondents

APPEAL U/S 4 OF KHYBER PAKHTUNKHWA 

SERVICE TRIBUNAL ACT, 1974 FOR 

TREATING THE PROMOTION OF THE 

APPELLANT FROM THE DATE HE HAS 

QUALIFIED ON, AND THE VACANCIES HAD 

BECOME A VAILABLE:

Sheweth;

1) That numerous vacancies of SST in BPS-16 were available in the 

respondent-department since long and no steps were taken for 

appointments against those posts. However, in the year 2009 an 

advertisement was published in the print media, inviting 

applications for appointments against those vacancies, but a rider 

was given therein that in-service employees would not be eligible 

and they were restrained from making applications.

IFl Sedlto-day

2) That the appellant do belong to the category of in-service 

employees, who were not permitted to apply against the stated 

SST vacancies.

3) That those who were appointed on adhoc/ contract basis against 
the abovesaid vacancies were later on regularized on the strength 

of KPK Employees (Regularization of Services) Act, 2009 (Act 
No.XVIof2009)
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4) That the regularization of the adhoc/ contract employees, referred 

to in the preceding para, prompted the left out contendents, may 

be the in-service employees who desired to take part in the 

competition or those who did fall in the promotion zone, to file 

writ petitions, which were ultimately decided vide a 

consolidated judgment dated 26.01.2015 (Annex “A”)

5) That while handing down the judgment, ibid, the Hon’ble 

Peshawar High Court was pleased to consider the promotion 

quota under paragraph 18 of the judgment, as also a direction 

was made in that respect in the concluding para to the following 

effect:-

*‘Offtcial respondents are directed to workout the 

backlog of the promotion quota as per above mentioned 

example^ within 30 days and consider the in-service 

employees, till the backlog is washed out, till then there 

would be complete ban on fresh recruitments^^

6) That the appellant was considered for promotion, pursuant to the 

findings given by the august High Court in the abovereferred 

judgment, and he was appointed on promotion on 03.08.2017 

(Annex “B”), but with immediate effect, as against the law laid 

down by the august Supreme Court, that the promotees of one 

batch/ year shall rank Senior to the initial recruits of the same 

batch/ year.

7) That till date seniority list of the SSTs in BPS-16 has not been 

issued, as against the legal obligation of the respondents to issue 

seniority list every year.

8) That though the appellant was having the required qualification 

much earlier and the vacancies were also available, but he was 

deprived of the benefit of promotion at that juncture, as against 
the principle of law laid down by the apex Court in the case of 

Azam All reported 1985 SCMR 386 and followed in 

Muhammad Yousaf (1996 SCMR 1287). As such he was 

deprived from the enjoyment of the high post not only in terms of 

status but also in terms of financial benefits for years. It may not 
be out of place to mention here that the appellant was at 
promotion zone at the time of Regularization of Adhoc recruits 

of2009.

9) That appellant alongwith others filed W.P.No. 1951-P/2016 for 

issuance of seniority list and considering the appellant from the
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date when the Adhoc Employees were regularized instead of 

immediate effect.

10) That the stated writ petition has been decided by worthy 

Peshawar High Court vide order dated 01.12.2016. (Copy of 

W.P.No.l951 and order is attached as Annex “C”)

11) That the respondents assailed the judgment of Peshawar High 

Court referred to in Para-4 above before the august Supreme 

Court of Pakistan. On 20.09.2017 (Annex “D”) the respondents 

withdraw the petition and as such the judgment of hon’ble 

Peshawar High Court attained finality.

12) That after the withdrawal of appeals, the appellant preferred 

departmental appeal/ representation (Annex “E”) to respondent 
No.2, through proper channel, which was not decided/ responded 

within the statutory period, hence the instant service appeal, 
inter-alia on the following:-

GROUNDS:

A. That the appellant was equipped with all the requisite 

qualification for promotion to the posts of SST (BPS-16) long 

ago and also the vacancies were available but for no valid 

reason the promotion was withheld and the post was retained 

vacant in the promotion quota, creating a backlog, which was 

not attributable to the appellant , hence, as per following 

examination by the august Supreme Court, the appellant are 

entitled to the back benefits from the date the vacancies had 

occurred;

‘^promotions of such promotee (appellant in the 

instant case) would be regular from date that the 

vacancy reserved under the Rules for 

departmental promotion occurred^’

B. That the appellant has a right and entitlement to the back 

benefits attached to the post from the day of the qualification of 

the appellant and availability of the vacancies coincided.

C. That the appellant being the promotee of one and the same 

batch, are required to,be placed senior to the fresh appointees, 
but the respondents have sat on the seniority list and uptill now 

no seniority list whatsoever has been issued/ circulated.
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That the appellant has been discriminated, which goes against 
the provision of Articles 25 and 27 of the Constitution, 1973.

D.

That the appellant has not been treated in accordance with law 

as against the provisions of Article 4 of the Constitution.
E.

That appellant reserve his right to urge additional grounds with 

leave of the Tribunal, after the stance of the respondents 

becomes known to him.

F.

Prayer:

In view of the foregoing, it is, therefore, prayed that on 

acceptance of this appeal, this Hon’ble Tribunal may be pleased to 

issue an appropriate direction to the respondents for treating the 

promotion of the appellant from the date he was qualified on, and the 

vacancies had become available, and the impugned order may kindly 

be modified by giving effect from the date when the fresh recruits are 

regularized w.e.f. 2009 alongwith back benefits in accordance to the 

judgment dated 26.01.2015 and also to circulate the seniority list of 

SSTs (BPS-16), giving senior positions to the appellant being 

promotee against the fresh recruits.

Any other remedy to which the appellant is found fit in law, 
justice and equity may also be granted.

Appellant

Through
Akhtar Ilyas
Advocate High Court

AFFIDAVIT

I, do hereby affirm and declare on Oath that the contents of the 
accompanying Appeal are true and correct to the best of my 
knowledge and belief and nothing has been concealed from this 
hon’ble Court.
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JUDGMENT SHEET

.1PESHAWAR HIGH COURT.PESHAWAH^\
(JUDICIAL DEPAR TMENT) >': TtrV

I O/ ;/

Writ Petition No.2905 of 2009.

petitionATTA ULLAH AND OTHERS

VERSUS.

THE CHIEF SECRETARY KPK ETC....RESPONDENTS..

J U D G.M ENT.

Gl-Date of hearing i.X (y > '■

Appellant/Petitionor i : M i'\')

A^d.c\ Y
1

AI'oc^A'/<P.
AAt

Rospondent -/D f-J 0 ri.^ZA'

c

WAQAR AHMAD SETH,J> Through this single _

judgment we propose to dispose of the instant Writ, Petition ■

No.2905 OF 2009 as well as the connected ■ Writ Petition. .

Nos.2941, 2967,2968.3016. 3025.3053,3189-,325i;3292 ■ 'of

2009,496,556,664,1256,1662.1685,1696,2176.2230-.25P1.2696,:
%

2728 of 2010 & 206. 355,435 & 877 of 201T-as common ■

' question of law and fact is involved in all these petitions.-f

D
^ '.

,7'y Ks/^m: rR

^‘-/rn 2tj15.
: ,
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2- The petitioners in all the writ petitions have-

approached this Court under Article 199 of the 'Constitution of

Islamic Republic of Pakistan, 1'‘973 with the following reliefi-

“li is, therefore, prayed that on acceptance 

of the Aniotidcd Writ Petition the above 

noted Act No.XVI 2009 namely ‘The North; 

^Vesf Province Employees (Regularization 

of Services) Act, 2009 dated 24'" October, 

being illegal unlawful, without'2C09’

authority and' jurisdiction, based on

malafide intentions and being.

unconstitutional as well as ultra vires to

the basic rights as mentioned in the

constitution be set-aside and the .

respondents be directed to fill up the above

noted posts after going through the legal' ..

and lawful and the normal procedure ash'

prescribed under the prevailing laws 

instead of using the short cuts for obliging'

their own person.

It is further prayed that the.

notification No.A-14/SET(M) dated

11.12.2009 and Notification No.A-17/SEr(5j. .•

Contract-Apptt:2009 dated 11.12.2009, as
■

well Notification . •as

No.SO(G)ES/1/85/2G,g9/SS(Contract) dated:

ATTESTED

* .
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31.05.2010 issued as a result of above.

noted impugned Act whereby all the private-

respondents have been regularized may - '

also be set-aside in the light of the above

submissions, being illegal, unlawful, in-:: !

constitutional and against the fundamental I

••i
rights of the petitioners.

Any other relief deemed fit and
» -

proper in the circumstances and has not

been particular asked for in the noted Writ.

Petition may also be very graciously

granted to the petitioners”.

It is averred in the petition that the petitioners -are2-

I sowiiKj in (ho Educniioii Dnpniininhl ui KldK wuikiny puslud-.

us PST.CT.DM.PET.AT. IT. Ouii and SET ^ -in different ■

Schools; that respondents No.9 to 1359 were appointed on-'

adhoc/contract basis on different times and lateron .their

sen/ice were regularised through the North West Frontier

Province Employees (Regulurization of Services) Act. 2009;:. '

got the required:.that almost all the petitioners have

qualifications and also goi at their credit the length of ser^'ice;

that as per notification No.SO(S)6-2/97 dated- -03/06/1:998' :

FES)Li

I

ESTeD
•I'

• 3 X AM l :
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the qualification for appointment/promotion of the SET

Teachers BPS-16 was prescribed that 75% SETs shall be

selected through Departmental Selection Committee on .the-

basis of botchwise/yearvvise open merit^ from amongst the 

candidates having the preschbod qualification and remaining

25% by initial recruitment through Public, ■ Sen/Ice

Commission whereas through the same notification , ■ the

qualification for the appointment/promotion of the ' Subject

Specialist Teachers BPS-17 was prescribed that 50%> shall

be selected by promotion on the basis of seniority curn

fitness amongst the SETs possessing the qualification

prescribed for initial recruitment having five years sen/ice and

remaining 50 by initial recruitment through the Public Semice

Commission and the above procedure was adopted- by [he

Education Department till 22/09/2002 and the app,gintments

on the above noted posts were made in the light of the above.

notification. It was further averred that the . Ordinance

No.XXVIl of 2002 notified on 09/08/2002 was promulgated.

under the shadow of which some 1681 posts of ■different

cadres were advertised by [he Public Service Commi.ssion

'1
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That before the promulgation of Act No.XVI oT 2009^11 was 

piacitce of the Education Department that instead/ of

promoting the eligibie and competent persons amongst .the . 

teachers community, they have been advertising the above. - 

noted posts of SET (BPS-16} and Subject Specialisf.(BPS~. h 

17) on the basis of open merit/adhoc/contract wherein it 

dearly mentioned that the said posts will be temporary and 

will continue only for a tenure of six months- or tilt the

■was

appointment by the Public '•^Serviced Commission or

Departmental Selection Committee That after ))dssing the T 

KPK Act No.XVI of 2009 by the Provincial Assembly the ' 

fresh appointees of six months and one year on-the. adbioc

and contract basis including respondents no.9 h 1351 with a 

Clear affidavit for not adopting any legal course'to make their ■

sen/ices regularized, have been made permanent and •.

regular employees whereas the employees, and: teaching

. . ■■ ■ 'i-
Staff of the Education Department having at their credit 

service of minimum 15 to maximum 30 yeard have been 

ignored. That as per comyact Policy issued on 26/10/2002

a.

the Education Department was not authoris'ed/ehtitled-'to '
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nicike Qppointnients in BPS~16 Qnd 3bove on. the contract

baci6 as the only appointing authority under the'rules 

Public Service Commission. That after the publication 

by (he Public Service Commission thousands of teachers 

eligible for the above said posts have already applied -but 

they are still waiting for their calls and that through the above 

Act thousands of the adhoc teachers have been, regularized

was.

made

which has been adversely effected the rights -of . the 

petitioners, thus having efficacious and adequate refnedy: 

available to the petitioners, the have knocked the door of this -

no

Court through the aforesaid constitutional petitions.

4- The concerned official respondents have r fumisljed

parawise comments wherein they raised certain legal -and

factual objections including the question of maintainability of 

the writ petitions. It v/as further stated that Rule 3(2) of the 

Civil Servant-^ (Appointment, (Promotion ■& '

1 ransferJRules 1989, authorised a department tp. lay down 

method of appointment, qualification and other .conditions'(\-

N.W.F.P.

applicable to post in consultation with Establlshmeni &

Administration Depaftmeiit and the Finance Department.

^ •.

ATTESTED
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That to improve/uplist the standard of education, .the 

Government replaced/amended the old procedure

incluaing SETs through Public Service Commission KPK for 

locruilnmift of SETs B~16 vide Notification

■i.e., 100% .

; .

No.SO(PE)^~ ■■ j'i
!■ ;

ROA/o' III date- ' 18/01/2011 wherein 50% SS.Ts (SETT '
:

shall be selected by promotion the basis of seniority cumon

■ f
fitness w .he following manner:-

!
"(I) Forty percent from CT (Gen),

CT(Agr), CT(lndust: Art) with at least 5

years service as such and having the

qualification mentioned in column 3. ! ■

ov Four percent from amongst the DM.s

:
with at least 5 years service as such and

■ having qualification in column 3.

(Hi) Four percent from amongst (he PET

with at least 5 years service as such and ■

having qualification mentioned in column 3.

(iv) One percent amopgst Instructional

Material Specialists with at least 5\ years

oC... .•
•'V

r-
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w) .
1.

service and having qualification mentioned -,
-'i

■r

in column 3."

It is further stated in the comments that due .to the

degradation/fall of quality education the Government

abandoned the previous recruitment policy -of.

promotion, jppointment/recruitment and in order to iniprove

the standard of teaching cadre in Elementary & Secondary

Education Department of KPK, vide Notification dated

z' 09/04/2004 wherein at serial No. 1.5 in column . 5 the ’■

appointment of S$ prescribed as by the initial- recruitment ■ ■'

and that the (North West Frontier Provincial) Khyber

Pakhtunkhwa Employees(Regularization of SeiyicesJAct.

2009 (ACT No.XV! of 2009 dated 24’^ October, 2009- is legal,

icPwfu! and in accordance with the Constitution .of Pakistan

which was issued by the competent authority and jurisdiction,..'

therefore,, all the writ petitions are liable to be dismissed..

We have heard the learned counsel for the partle.s and5-

. have gone through the lecord as well as the law on the

subject.
atte TE
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6- Th& grievsncQ of tho potitionors is two fold ip rospoct 

of Khyber Pakhtunkhwa, Employees (Regularization 

Seivices) Act. 2009 firstly, they

;•

of

alleging (hat regular post 

in different cadres were advedised through Public Service 

Commission in which petitioners were competing .with high 

profile carrier but due to promulgation of Act ibid, 'they could

are . ;

I

not made through it as no further proceedings were .
1

conducted, against the advertised post and secondly, they 

are agitating the legitimate expectancy regarding : their

promotion, which has been blocked due to the- in -block ■.

induction /regularization in a huge number, courtesy Act. No

XVi of 2009.

7- As for as. the first contention of advertisement-end in

block regularization of employees Is concerned., in. this ■■I

respect it is an admitted fact that the Government:,has the

right and prerogative to withdraw some posts, ' already 

advertised, at any stage from Public Service Commission

and secondly no one knows that who could be selected in

open -merit case, however, the right of competitidit IS ■ ■

X reserved. In the Instant case KPK, employees.

TySDr-.\p.-e * ' ■>

bn
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(R julorizoliof} of Sofvice^) Act, 2009 wai' profnulgaterJ,

which in-fact was not the first in the line rather N.W.F.R (now 

Khyber Pakhtunkhwa) Civil Servants

. i

(Regularization of 

Services)- Act, 1988, NWFP (now Khyber Pakhtunkhwa) \

[Reg^bation of Services) Act, 1989 & NWFP (now Khyber 

Pakhtunkhwa) Adhoc Civil Senrants (Regularization/,of 

Services) Act, 1987 were also promulgated and 

challenged by anyone.

were, never

8- !n order to comment upon the Act, Ibid, it is important ' 

to go through the relevant provision which reads as under-

S.2 Definitions. (1)—

a)-—

aa) “contract appointment’’ 

means appointment of a duly. ..'-

qualified person made otherwise 

than in accordance with the 

prescribed method of recruitment. - ,

b) “employee”

adhoc or a coritract employee 

appointed by povernment 

adhoc or contract basis or second . 

shirt/night shift but does not. 

include the employees for project 

post or appointed on work charge

means an .
I

on

•i’.'

ATTESTED
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bdsis or who 

contingencies; 

............whereas,

3re paid out of

S. 3 re3d<;--

Regulariza finn of sen/ices of
certain employees.-— All
employees including

recommendee of the High- Court 

appointed on contract or adhoc 
basis and holding that post on 31^f. 

December, 2008 or till the

commencement of this Act shall 

be deemed to have been validly
appointed on regular basis having.

the qualification 

experience for a regular post;

same and

9- The plain reading of above sections
of the Act,- ibid ' ■

would show that the Provincial Government, has regularized', 

the "duly qualified persons", v/ho
v/ere appointed on contracL 

basis under the Contract Policy, and the said Contract Policy 

was never ever challenged by 

remained in practice till the

any one and the same. '

commencement of the said pct. f.

Petitioners in their writ petitions have not quoted any single 

incident / precedent showing that the regularized employees 

under the said Act,

I

were not qualified for the post against

'h f

Co{jrt_' : r&
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w/r^-h they are regularized,
nor had placed on record any

Oocuments showing that at the time of their appointment
on

contract they had made nny objection. Even otherwise, the:

superior courts have time and
ogam reinstated employees

^■yhos-.j oppointments were declared irregular by the 

Autho/iles, ' because 

responsible for making irregular

Government
euthorities . . being

appointments on purely

urned

round and terminate semces because of no lack of ■ , ■ 

manner of seieciion and the benefit of the. : ■

part of authorities could not be given to '

qualification.but on

Ispses committed on

the employees. In the instant
case, as well, at the. time of

oppointment no one objected to, rather the Quthoritles

committed lapses, while oppfointmg the private respondent's

and others, hence at this belated stage in view of number gf . 

judgments. Act, No. XVI of 2009 ms promuigatecj 

Interestingly this Act, is not applicable to the education 

department only, ratner all the employees of the Provincial

Government, recruited on contract basis till 31^^ Decembei

^ ' 2008 or till the commencement of this Act have -been

mm
/ ».-.v
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regularized and those eniployees of to other -departments

who have been regularized are not party to this writ petition.

10- All the employees have been regularized: under the

Act, ibid'are duly qualified, eligible and competent .for the

\
post against which they were appointed on contract basis

\
\
\ and this practice remained in opieration for yer\rs. Majeiity of •V
\ •

those employees getting the benefit of Act, ibid may, have;

become overage, by now for the purpose of recruitment

against the fresh post.\
\

11- The law has defined such type of legislation- as

\ , 'beneficial and remedial”. A beneficial legislation ..is a , • , '

staege which purports to confer a- benefit on individuals or a
\

class of persons. The nature of such benefit is .to-pbe'::

expended relief to said persons of onerous obiigations.'under-. . '

contracts. A law enacted for the purpose of' correcting a •

defect in a prior law, or in order to provide a remedy -where

non previously existed. According to the definition of Corpus '

Juris Secundum, a remedial,statute is designed to.correct.an

existence law, redress an gxisience grievance, or introduced

regularization conductive to the, public goods. The. challenged

. JT, r< ,

■ 1:A;I .-’Of"'
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•c.

Act, 2009, seems to be a curative statue as for.years the. ' 

then Provincial Governments, appointed employees on.

contract basis but admittedly all those contract appointments-

i
were made after proper adveiiisement and:.\on_ the . .

recommendations of Departmental Selection Committees.

12- In order to appreciate the arguments., regarding

Leneficia! legislation it is important to understand.'the scope

and meaning of beneficial, remedial and curative -legislation.

Previously these vrords have been explained by N.S -Bin-dra ■

'.7 interpretation of statute, tenth edition in the following

manners:-

“A statue which purports to confer a. 

benefit on individuals or a class of 

persons, by reliving them of ..' 

onerous obligations under contracts, 

entered into by them or which tend . . 

to protect persons againslt.' 

oppressive act from individuals with 

whom they stand in certain 

relations, is called a beneficial : . . 

legislations....In interpreting such.a . 

statue, the principle established is 

that there is no room for taking a 

narrow view but that the court is 

entitled to be generous towards the.
•V

persons on wliom the benefit has.
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been conferred. It is the duty of the 

coun to interpret a provision, 

especially a beneficial provision,

Liberally so as to give it a wider 

meaning rather than a restrictive 

meaning which would negate the 

very object of the rule. It is a well

settled canon of construction that in 

constructing the 'provision of 

beneficent enactments, the court-

should adopt that 

which advances, fulfils, and furthers 

the object of the Act, rather than the' 

one which would defeat the 

and

construction

same

render the protection

illusory..... Beneficial provisions call

for liberal and broad interpretation . :

so that the real purpose, underlying 

such enactments, is achieved and 

full effect is given to the principles 

underlying such legislation.”

Remedial or curative statues on the other hand have

been explained as:-

”A remedial statcite is one which 

remedies defect in the pre existing law, 

statutory or otherwise. Their purpose is 

to keep pace with the views, of society. 

They serve to keep our system of 

jurisprudence up

f ■ ■
v/.CV;
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ty
harmony with new ideas or conceptions 

of what constitute Just and 

human
proper 

legitimate
purpose is to advance human rights and 

relationships. Unless they do this, they 

are not entitled to be known

conduct. Their

as remedial 
legislation nor to he liberally construed. 

Manifestly a construction that promotes

improvements in the administration of 

Justice and the eradication of defect in

the system of Jurisprudence should be 

favoured one that perpetuates aover

wrong”.

Justice Antonin Scalia of the U.S.

Court in his book on Interpretation of
Supreme

slates that:

“Remedial statutes 

those which are made to
are

supply
such defects, and abridge such

superfluities, in the common law 

as arise from either the general 

imperfection of all human law, 

from change of

i

time and 

circumstances, from the mistakes 

and unadvised determinations of 

unlearned (or 

Judges, or from any other 

whatsoever.” •

learned) 

cause

even

.■

13~ The legal proposition that emerges is that-generally 

beneficial legislation is to be given liberal interpretation, the
9 ■

beneficial legislation must earn/ curative or remedial content

mo-
ATTESTED

Court,
^0-151.
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Such legislation must therefore, either clarify an ambiguity or

omission in the existence and must therefore, .thean

explanatoiy or clarificatory in nature. Since the f:)etitioners

docs not have the vested rights to be appointed to. any

pailicular post, oven advoiiised one and private lesponde.nts

having the requisite-vjho have being regularized are

qualification for the post against v/hich the were--appointed,' 

vide challenged Act, 2009, which is not effecting the vested-

hence, the same is deemed' to. be- aright of- anyone

and curative legislation, . of theremedbenef^^iai,

Parliament.

This court in its earlier judgment dated 26', .November•. 14-

WP No. '2905 of 2009, wherein the same Khyber2009 in

Pakhtunkhwa (Regularization of Servers ) Act, ■2009, vir.es- 

challenged has held that this court ■; has. got. no 

jurisdiction to entertain the writ petition -in view of Article 212 

of the Constitution of Islamic Republic of Pakistan. 1973 

Act, Rule or Notification effecting the terms and conditions

were

as

an

of service, would not be an-exception to that, ifjseen In the

li^ht of the spirit of the ratio rendered in' fhe.. case of-

ATTESTED X AM 1 Tyu
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LAz.^.h^rwfini & othcy.^s Versus GpvernrriQnt of Pnki<^f^n
JL ■

reamedJnJ^91SCMR1041. Even etherise, underRale 3 

the Khyber Pakhtunkhwa 

(appointment), promotion and transfer) Rules ' 

a department to lay down- method of 

qualification and other conditions applicable

. ;•
r2; 0/

(Civil . Servants)

1989, authorize

appointment, .

to the post in . '

and the Rinance Department. In the instant case (the .duly,

elected Provincial Assembly has passed the Bill/Act
f.

which

was presented through proper channel i.e, Law and

Establishment Department, which cannot be quashed or

declared illegal at this stage.

15- Now coming to the second aspect of the case, ‘that

petitioners legitimate expectancy the shape of promotion 

has s..,!ered due to the promulgation of Act. ibid(,.in this -

in

respect, it is a long standing principle that promotiorr is not h

vested right but it is also an established principle that when

ever any lav^t rules or instructions regarding promotion are--:-

«-.
violated then it become vested right. No doubt petitioners y-

. in -

the first instance cannot claim promotion as a vested right..

^ - '3 TEC)
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5

5
hilt those who fall wiihin tho^ pronioliofi zono da hi}V(^ //,e ■

f^it to b.e consjdere^or promotion.
)

r
16- Since the Act. XVI of 2009 has been declared

beneficial 'and remedial Act. for the purpose of all /hose V ;.'

employees who were appointed on contract and may have 

become overage and the promulgation of/he

(.

)
Act, .. was' • •

necessary to given them the protection therefore,] the other 

side of the picture could not be brushed a side simply: If is 

the vested right of in service employees to be considered for 

promotion at their own turn. Where a valid and proper rules 

for promotion have been framed which are not given effect, .' 

such omission on the part of Government

1

(.

■<

agency amounts • 

to failure to perform a duty by law and In such- cases, -High 

Court always has the jurisdiction to intedere. -ln

)

( sen/ice-

employees / civil servants could not claim promotm to 

higher position as a matter of legal right, at the same time, it

a ■■

I.

had to be kept in mind that all public powers were. 'ih. the

I nature of a sacred trust, and its functionary a.re required to

exercise same in a fair, reasonable and transparent manner

strictly in accordance with law. Any transgression frorn- such

? -,
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principles was liable to be restrained by the superior courts iin ' .

their Jurisdiction under Article 199 of the Constitution. One 

in the absence of strict legal: 

always legitimate expectancy on the pad of a

could not overlook that even

right there was

senior, competent and honest carrier civil servant to be

promoted to a higher position or to be considered - for

promotion and which could only be denied for,goad.
proper

and valid reasons.

indeed the petitioners can not claim their initial:

appointments on a higher post but they have 

be considered for promotion in accordance. with- the ' 

promotion rules, In field. It is the object of the establishment .: 

of the courts and the continue existence of courts of law is to 

dispense and foster Justice and to right Jho 

Purpose can never he completely ncliioved 

Justice dona was iindono end unless (he

every, right to

wrong ones.

unless the in

coLifts stepped-ins' I

and refused to perpetuate what was patently unjust, : unfair '

and unlawful. Moreover, it is the duly of.public authorities 

appointment is a trust in the hands ot public authorities and it - ' 

is their legal and moral duty to 'discharge their funetioh's as '

as

^ ■.
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Inn',loo with cotnplolo (n]ns[}nroiicy ns pm roquirmnnhl of.

low, so that no parson who is cliqibla and cnlitlo to hdkl siich

post is cxcliidad from Iho piirposn of soloction nnd is not ' .'

dcpnvod of i'lis any . :jhL

sQ.Q.nsidering the abov-e-seitled.principles-we’ are of the

J;;/.7rop//)/o/-j that Act. XVI of 2009 is although beneficial and -

remedial legislation but its enactment has effected, the in

the promotion- -zone,service employees who were in

therefore, we are convinced that to the extent of-in ,service

employees / petitioners, who fall within the promotion -zone 

have suffered, and in order to rectify the inadvertent mi?take_

of the respondents/Department, it is recommended .that the

field be implemented and: thosepromotion rules in

particular cadre to which certain, quota foremployees in a

promotion is reseived for in service employees, the same be

In order to remove the.ambiguityfilled in on promotion basis.

' and confusion in this respect an example is quoted,:'' If in ^

per existence rules, appointment Is to be made

% initial recruitment and: 5Py%

on .
cadre as

50/50 .% basis i.e 50

all the employees have -beenpro f} loli on quota then

'lEf
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fmrnnMemimrn'mmrewewmnimsm^Mminm^mm,

1j- In view of the ebove, this writ petition is disposed of //?-.■• i

the following terms:-

0) “The Act, XV! of 2009, commonly 

known as (Regularization Of Services) '. 

Act, 2009 is held ns bcncficinl. and 

remedial legislation, to which- rid 

interference is advisable hence, upheld.

. (ii) .-

j7TentidTT<rd;^e‘)TaWWI^!^wjr0i^^^day^^^^
f

,^sld^h.e^in^serv.ic.^hi^^^^^ 

!l!^IZ^I<JWZTs‘''was)^'d
\ ^

• .4^‘ >•

till ■ then :.\
I

i \ ti^^^would-. be'. co'mpVete' ban. oh fresh ' - 

Order accordingly,

Tt.

■I ,f
'7j> ' /^V/iy

ll I
I. ■I/ ■c/C' *. / . >/./I

^ ' ■ - '.tf

;•
/

Announced.
26'" January 2015
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OFFICE OF THE DISTRICT EpUCATI
(M)DIST CT 9UNERPHONE a FM NO. 093^^6^ 

EWAJL: ®<iobuner^gm«M.com
\

•: «
I

mrma&TMm

so (PEy4.aSSRCC013/reac»iiW »8««»™i«nr Educ»&^
.. ^ ■^leacnig Cadre dated 24* July 2014,and Director Bementarv

P^Witun ld»^ Endst No.1281-86ffite 
^“^^SCTsArrv, sat; S.cJ.

Maths -Phy). SST (GeneraO in, BPS-16 (R, 1t»ie-182* S4fi10) pi

'eg*^!basis under the easting policy of the provincial Govt;

A.SST«tofflllB-Pf,y)

: •
Seo^ary 

dated 24A}7/20i7. Tho 

posted as SST @i
US usual allowances as admissible 

oh the term$ and
-*

e
i ■

1 ^

l^OMmg from PCTTn 51^
it

SMo Name of Teactier Present Place of 
Pogting

®Cf?P9(
Posted

Where Remsrkai I.I
I/A JSLamulhaQ*.•

GPS AGARAI OHssasharay
'■>:

. I A.V.p
:■

B-SST (Ghaan-I
i

li^POaiOTED PST F^O S5rr

Nanse of Teacher Present
Postinq

Place of;
I. '

l/B RAHMANULLAH GPS MANYARAJ GHSS BAGARA A.V.P
-:v' ...

C,SSTI6<sn:7
3J»ROaaOTED FROM SCT Tfysjrr /.=. noo .e

Na«ne of Teacher Present 
Posting .

of Scfipof WhSS Rernarfe^
l/c: Ji: - J

BWfnGUL 7T-

G^HISARGHSHISAR
JC AV PAMJADAU ;i GHSBAI OHSELAIa/c A V P-AaxjLAfcaN ghssnawagai GHSSWAWAGAI A.VJL
Tomodon of SST r

:

; ’



2.^
QjSSAGARAi GHSSAGARAJ

_ khanzada

— -j**-*HAaa4An ocrau

-AJ<L£_GHsag^ ghssura

_GHS NAWAKAi Av

GHSS TOTAi Ai

ghsnawakauy/C
A.V P(8a: GHSSTOTAOM
A.V PGCWS DAfifLiP 

GHSMARArat

gmsjawgqwtgrvw^

GHSMARAOU

ghsstorwarsak

GHSSGAGRA

ghswrzakay

GHSBAZARGAy

ac .
.^*5warmjssa*4 A.V P

lOfC i ■

-■HAMDUIAH

,j4U.EauxAH

FAgLUlAH

RAsnn!

GULSHER

A. VPGHSSTORWABqa^

GHSSGAGf^

GHSMKZAtCAV

GHSBAMPC3KHA 

GHSS NAWAnAi

IIAC

12a:

13/e .
A.V P

lA/C
i;::•!

ISC ^*Hss nawaga; 

GHSSAGARAJ

ghsstotalaj

A>y.£.GHSSAGARAI 

GHSS TOTAI At: 

GHSS GADF7A] ~ 

_GHSS TOTAi AI

16a; :
S^ZAUIN

AJL£^17/C
-S^TAW RASHID

AFSAR KHAM ■

RAHMAN

HASaiKHAN

A V P
isa: GHSSGAOEZAJ

A.V Plac GHSSTOTAUJ

GHSaATAi

GHSO^

2QA: GRSS.SaOEZAJ

21/a . GHSBUDal

GHSSGAGRA

GHSKU.YARJ

GHSSNAGRAJ

GHSCHANAR

AJUWkHAN
■ ^vpGHSSGAGRA22a:

■SARTAJKHAJU

:) ACRQZKHAfti

--AXE.-gHSSAMNAWR 

.GHSSNAGRai- : ' 

GHS AIWWAB

23a: ■>—hr

A.V P24a: :
AALP25A:

s^zada
A V PQHSNANSER26A:. GMSKOHAY

.amrjaw^ww

.ANWAR u_ HAn

:>■

A.V Pg^SBAMPOKHA

GHS NAWaGai
C

GHSBAAgaQKHA

27/C GHSBAJWaOKHA 

ghsnawagaj 

gusshanaj

A.V P2aA:
WAZRMilHAAJ^i^p

23/C
SHAUSLA Oauad 

RAHAUDIN 
-!^LU^&40HA*«4^ 

3^|Wraj

AALE
A V P^SHSSBAGRA3ac GHSSBAGRA

:i A.VPGHSMATWANI GHSSBATARA
A V PGHSCHANAH

GHS batai

GHSCHANAR
A V P

33a: - - GHSSIWKAOAalyaskham
A.vp_GHS DEWANA baba

.gjSSAMNAWAH^

GHSSAGARAI

^oeww«aAaA

GHSEUU

FAZAL MAI ty
5/r

NISRAKUAD

‘n>motion of SST

A.V P

A.V P
GHSSAGARAJ

-iA.VE
'
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Copy forwarded for information a

i 3. District Nazim Buqer.

District Monitoring iOfficer Buner 

District Accounts Officer Bu

Principals/Head Masters Co 

7. Officials Concerned

/ Dated —'^017./
nd necessary action to the: -

1.

unkhwa Peshawar with r/to Endst;I -

ner at Daggar.

4.i
5.<

ner.' 1
6.I ncemed.

1

I
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1N.

/ - •'j'-w.

wae_SI®L.5Q5-SE
beforethe^hs

,^'-
1^ if-/^. W y u■.jZrJ r^- ¥« .X./fSST,GHSS,Gagra, District Buni

GHSSlralBandi

r
Uehmatullala
Shahbaroz Kbaxi SST (SC)

0t-1. i.(i

•/
2. GHSDiwanaBaba ••;i>3. inamullah SST (SC)

Bakht Rasool IOran (SC)
5 Abd«RaqibSSTCG)GHSBaiteB
S she.»ba.SST(G,GMSB«d.

SST (G) GMo Kuz Sbamnal.

.' HGHS Diwana Baba
4.

?

taShairbar
A>daZaiSST(G)GHSCbeena

3 „ab>b-»-KebaaaaSST(G,GHSBag,a

,0 SbaubatSST(SC)GHSSAm.awa,
l) Subba»GalSST(G)GMS»a».Band.^

Gol said SST (G) GHS Kaxapa

Siad Amin SST (G) GCMHSDaggar
SardarShah(G)GCMHSDaggar

Ullah SST (SC) GHS Cha
GHS Shal Bandai.

1.

jui8.
Y'j^

12.

13.

14. nar
15. Israr

Mahir Zada (SST)

n ShirYazdan
.18^ BabaxiaamSTCSCGHSShal

MiakeanSSG(G)GMSShaxg.iy

16
SST (G) District Buner

, Bandai
District Buner.

19. Petitioners •

Versus
throughKhyber Palditunkhwa' , 

E&SE Department, Peshawar. ;

E&SE, KPK. Peshawar.

ofGovernment
Secretary,

Director
District Education Officer (M)

Tested1.

\ ourt
2.\

Buner atDaggm

........Respondents.'. ..h'..! ■

attested•r
^ • ■1I ••



2 ■ •

(i

/ 199petition under article
CONSTITUTION

WRIT 

OF THE 

ISLAMIC REPUBLIC

OF THE 

OF PAICISTAN,

1973.

Sheweth;
ies of SST in BPS-16 vrere available

That numerous vacancies1) • 0since long and no steps 

against those posts.
advertisement

■'

in the respondent department
for appointments

2009 an

• 1-5

' 'fStakenwere was ..
in the yearHowever 

published in the print media

appointment against 

therein that in- 

and they

•■•■"Ifor •inviting applications
but a rider was 

would

iS:those vacancies,

in-service employees
restrained from; ■ making ^ ^

. •

given 

eligible 

applications.

were

the category of .in- 

n'ot permitted - to . apply
do belong toThat the petitioners 

service employees, 
against the stated SST vacancies.

2)
who were

adhoc/ contract basis 

later' on. ■ 

of ICPK Employees 

2009 (Act No.XVI of

That those who were appointed 

against
regularized on 

(Regularization

2009)

on
3) wereabovesaid vacanciesthe

the strength 

of Services) Act
f'

adhoc/^ contractof the
referred to in the preceding para, prompted

the . in-sewico 

in the competition

the regularization4) That
eruployees, 

the left out 

employees

becontendents, rnay 

who desired to take part 

or those who did fall in the promotion zone
Aa-t E S T E D

eXA'MINE 
PastiawSr High Kin
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decided vide .a
/ ultimately

ed 26.01.2015 (Annex “A”)
which were 

lidated judgment dat
petitions 

conso
ibid, this .the judgment

consider the promotion
handing downThat while5) pleased toHon’ble Court was as also a 

in the concluding
18 of the judgmentunder paragraph

made in that respect m
quota
direction was 

para to the following

\I
; .'iis

: ■■■ I?effect:- Si
directed to workout 

a.bove

30 days and 

till the 

there woyid. be

“Official respondents are
of the promotion quota as per

the backlog
mentioned 

consider 

backlog is 

coxnploto ban

11withinexample,
employees,the in-service

is washed out, HU then
fresh recruitments”

i

on

abovereferred ]uag 03.2012 to
dates ranging irom o

6)

on variouspromotion ■■B”), but with immediate effect, as ■ ■ ■ .
laid down by the august Supreme Court. ■ .

hall rank Senior ,

31.07.2015 (Annex
lawagainst the 

that the promotees
I of one batch/ year s

batch/ year

in BPS-16 has not . .
.of the .

of the SSTs m - , .
the legal obligation

seniority list 

against
seniority list every year.

That till date
issued, asbeen

A .

respondents to issue
were having the .requiredV

though the petitioners 

s much earlier . 

but they were

8) That
qualification

and the vacancies were also
of the ■ benefit ofdeprived

gainst the principle of lawavailable,
promotion at that juncture\ as a13 ATTB'iSTEbC

j ■ ■■

c V jV
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of Azam. Ali.z' Court iu the case 

SCMK 386 and followed in
laid down by the apex 

reported 1985 

Yousaf (1996 

from the enjoy 

status but also in terms

;!/ ‘Muhammad ■ 

deprived . ;

of ■

/•
SCMR 1287). As such they were
merit of the high post not only in terms 

of financial benefits for years.

•no' other..mortally aggrieved and having
remedy, the petitioners:

redress, inter .alia,, on

9) That feeling
and efficaciousadequate 

approach this august Court for a

the following grounds;-

^POUNDS:

That the petitioners were equipped with all the-requite
A. • to ihe posts of SST (BPS-16)qualification for promotion

and also the vacancies were available but for
long, ago

withheld and thewerevalid reason the promotions
retained vacant in the promofion: quota,

not attributable to , the

no
posts - were 

creating, a 

petitioners,'hence, as per 

august Supreme 

the back 

•occurred;

backlog, which was
following examination .by the

entitled- to 

the vacancies had
Court, the petitioners are

benefits from the date

of such promotee (petitioners“promotions 

in the instant case) would be regular from
sorved under thedate that the vacancy re 

Rules 

occurred^'

departmental promotidnfor

the .'have a right and entitlement toThat the petitioners 

back benefits attached to the

K

B.,- iay the . '

DEC 201A
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M
'f-•^.3. of the'i and. avaifnl^dityof the petitionersr qualifications/

f

/ vacancies coincided.
es of one and’the

to..the. .

sat on the- ■ ■

ThaUhepe.«io»«s being me P»»°«
,eqmied to be placed semo,

but the resp

C.
batch, aresame 

fresh appointees

seniority 

has been iss

ondents have 

seniority list whatsoever
list and uptill now no

issued/ circulated.
beenseniority list has

^epartme.ntal

■Tribunal 

this august

of the fact that
neither 

recourse

no
That in view 

issued, the petitioners
,D. can file a 

to the Services
I

appeal nor can have 

for agitating their grievances 

Court can issue appropriate

therefore
'directions ' to

with law, .'in. view
Court in the 

SC- 612V 2003

to act in accordance
of law laid down by the apex

cements reported m

respondents

the principle
in PhD 198^

pronoun

SCMK325, etc.
treated; in '

,f.i\rtiGle ■
not been

inst the provisions .-o
havethe petitioners

with law as aga
That
accordance

4 of the Constitution.

E.

ir riaht to urge additional

after the stance ^
reserve their -

Court,
That petitioners 

grounds
respondents

■ F.
ith leave of thewi

known to them.becomes

prayer• •>
■ of the foregoing, its is- therefore, prayed th 

T^^eoi this petition, this Hon’ble Court imay 

plIasIdTissue an appropriate direction to the respondents 

::: .eating the promotion of the petitioners

bllo
be

from.the d.ate
/.
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/

vacancies had become ^

of SSTs
being

4 andqualified on./
‘ tl-ie seniority listwerethey

available, and also to 

^3^ giving senior positio
’„o.ee,agai.s.

circulate
.f"- etitionerstlie Pto

•.

• •

found fitP arevjhich the petitioners 

also be granted.
fiQremedy toAny other

ire and equity may
inlaw, justice

^ I
1 U’'U

Petitioners

Througfi

p/Iufiammad
Advocate Sup^ bae Court

Advocate Higfi

, rnattei. fius,
St Court

the subject 

in fhis augu-
(gppTlFlCAdE) such petition on

Adv-b^ateea

LISTLQFBQQ]^ of Pakistan,
« SSC:cco.aag.o.-^-

1973.

2)

D

.ifv.DEe2fi16
h po'jn'

y-

ATTESTED
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• PF<ihiA WAR HIGH couirr. PESHA mill

Order or oilier Proe-cedings wilh Sigiiatyi^^idge|, . .

__-------------------------- -------------- ^

WP 1951~P/20J6 M.

ORDER SHEET

X\ ■

f^\
Date of Order/ 

Proceedings -

'iiP
01/12/2016.

1/ .Mr. Isa khan Khalil, advocate 

Mr. Rab Nawaz Khan, AAG for.res

Present: u;:-v; • 7iidc'nts.

Through' the instant writWAOAR AHMAD SETH, Xr

have prayed for/issuance . of. an .petition, the petitioners

appropriate writ directing tl.e respondents to treat their promotion 

horn the date, they were qualitied

seniority list of SSTs BS-16 by giving them senior position bein^

promotees against the hesh recruits. -■

Arguments heard and available.record gone through.

made, in the writ petitiori and argued-

and also t.o . circulate theon

o

•1

I 2.(

The prayer so3.i

of petitioners ' in two parts;bar clearly bifurcate, the case

firstly, petitioners are claiming an appropriate direction to .the

■» at

c

to circulate the senior list of SSTf (BS-16). Yes.respondentso

7 i Servants.sections of Klryber Palditunlchwa-,- Civil

administration of seiwice,. cadre, or post, the

according to

Act, 1973, for proper

D

: ■<>»

f CiEC 2^6 :
<?



m •

mulionly shall causc'a seniority list of tlic.members of 

the time being of such service, cadre, or post to be prepared and 

the said seniority list so prepared under subseetion-:l; shall be

revised and notified in the official gazette at least once, in a

calendar year, preferably in the month of January. In view of the

clear provision of law, the first prayer of the petitioners is

of learned A AG and the competentallowed with the consent

authority is directed to issue the seniority list of SS.T’s BS-16, in 

accordance with the relating to seniority etc, but in the

month of January, 2017, positively.

#;

1

ior'«{iSS0Brfi«B^3^

we*^are'^oHhe^viewythab;.tlTe^'S^2^r

i-and-“Conditr6n—of serviGe.-and--as :-.such„uhdsrterras

EarfedWleTOfflirctRaf^^r®SEdoaiituG5S3Sis:cB3ii;rs;

|®WW2ftl1g2WQltjtter

of the above, this writ petition is disposed ofIn view5.

ATTESTED
1 &.'D''EC 2016
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i.

with the direction to the respondents, as indicated-, in para-3,

whereas the seniority and promotion being terms and conditions

of service is neilher eutertain-able nor maintainabie in writ

jurisdiction,

\ y

■ r
U-

GEo
6^ ■ V
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BETTER COPY-

IN THE SUPREME COURT OF PAKISTAN.
(APPEAL JURISDICTION)

PRESENT:
MR. JUSTICE EJAZ AFZAL KHAN 
MR. JUSTICE SH.AZMAT SAEED 
MR. JUSTICE EJAZ UL AHSAN.

CIVIL PETITIONS NO. 127-P TO 129-P OF 2016

(Against the judgment dated 26.01.2015 Peshawar High Court, Peshawar 

passed in with Petition No.2905 of 2009, 3025 of 2009, and others.

The Chief Secretary, Govt: of KPK, Peshawar and Others....Petitioner(s)
. ' (in all cases).

VERSUS.

Attaullah and Others 
Nasruminu[la;h and Others. 
Mukhtar Ahmad and Others. Respondents.

Fdr the petitioner(s): Mr.Mujahid Ali Khan, Addl.A.G.KPK

For. the respondent(s): Mr.Ghulam Nabi Khan, ASC 
Mr.Abdul Qayyum Sarwar, AOR.

Date of Hearing 20.09.2017.

ORDER.

EJaz Afzal Khan J. The learned Additional General 
appe^ing on behalf of the Govt, of KPK stated at the bar that as per 
instructions of the Government he does not press these petitions. Dismissed 
as such.

SdAEJaz Afzal Khan,J 
Sd/- Sh.Azmat Saeed,J. 
Sd/- Ijaz ul Ahsan, J.

ISLAMABAD.
20.09.2017 ' :
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r ■BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE TRIBUNAL

>5 PESHAWAR.

Service Appeal No: 123/2018

i- .

Sadeeq Akbar SSI GMS Jangdara District Bunir Appellant..4 i

VERSUS

Secretary E&SE Department, Khyber Pakhtunkhwa & others. Respondents- f ••

JOINT PARAWISE COMMENTS ON & FOR BEHALF OF RESPONDENTS No: 1-3.

Respectfully Sheweth

The Respondents submit as under:*

PRELIMINARY OBJECTIONS.
• 'Ai., •

1' That the Appellant has got no cause of action/locus standi.

2 That the instant Service Appeal is badly time barred.

3 That the Appellant has concealed material facts from this Honorable Tribunal.

4 That the instant Service Appeal is based on mala fide intentions.
v

5 That the Appellant has not come to this Honorable Tribunal with clean hands.

6 That the Appellant is not entitled for the relief he has sought from this Honorable 
Tribunal. il

1 That the instant Service Appeal is against the prevailing law & rules.

8 That the instant appeal is based on mala-fide intentions just to put extra ordinary 
pressure on the Respondents for gaining illegal service benefits against the .post of 
SST(Sc:)

9 That the Appeal is not maintainable in its present form.

;• 10 That the Appeal is bad for mis-joinder & non joinder of the necessary parties.

11 That this Honorable Tribunal has got no jurisdiction to entertain the instant case.

12 That the instant service appeal is barred by law.

13 That the appellant has been treated as per law, rules & policy.

■‘14 That the appellant is not competent to file the instant appeal against the Respondents.

15 That the notification dated 28/10/2014 is legally competent & is liable to be maintained.



f.

fy QKF^cts.

SST(G) Post in the year 2009 with the conditionVthart"h °" 
are not eiigible to apply for the said Joc Tjlllll por"'

that the advertised posts for SSTfG) in BPS tfi '" S^-^-’ds
'vbich the regular & in service eache ’s ad f contractual & adhoc' based „p.a 
serv.ce care! Hence, they wer^bted for their respective

Respondent Department. Posts in the

sought

3 That Para-3 i- IS coiTect that through

!,»;e»r“r r r »' »»• .-v» s m,, *«, :£:ssr.*i;xXnS"’"“” ““«
an

Petition 2905/2009 before the Pesh;!^ H'h r r d T''  ̂
directions to consider to the Petitionl fo/nm T ' 26/01/2015 with the
consepuent upon the said iudgnle^t dlte /^V oi/^^rpf^ 

has promoted the Petitioner against the SST(Sc ) post in BPS IP °opartment
cum fitness basis in the Respondent Department. ^ ^ seniority

5 That Para-5 pertains to the Court record & 
already been implemented 
comments.

judgment dated 26/01/2015 
by the Respondent Department, hence which has 

no further

6 That Para-6SST(G) B-16 poronihe h'"'Tm been
With immediate effect instead'of the yelr'^Og. promoted against the 

dated 30/10/2014on

cogent proof '"/“S ^uScation& 'lien “a^ainsTthe / ^

■r. '^®^P°bdentDepartmentisregularlvissuinprh ? I ^ the- „« r;ssr:'2?sr“''"'
-»sx^trrl:rLt .Tiirs rjudgments reported as SCMR P-386 & SCMR ^96 ’

not applicable upon the case of the - - ^ Supreme Court

any

cum

of Pakistan are
appellant.

comments being pertains to the Court record, 

no comments being pertains to the Court

9 That Para-9 needs

10 That Para-10 is also needs

no

record.

\
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9 11 That Para-11 is correct that the Respondent department has filed a CPLA against the 
judgment dated 01/12/2016 passed by ..the. Peshawar High Court before the August 
Supreme Court of Pakistan but on later the said civil Petition was withdrawn on the 
grounds that as per judgment date 26/01/2015 of the Peshawar High Court a back-legs 

, has been worked out for the promotion of in service teachers on the basis of their 
respective seniority cum fitness basis within the prescribed period of time, promotions 
to the in service teachers are allowed on the basis of seniority cum fitness basis sin view 
of the prescribed quota for each cadre in the respondent department.

12 That Para-12 is incorrect & denied. No departmental appeal has been filed by the
appellant to the Respondents. Hence, the appeal in hand is liable to be dismissed on the 
following grounds inter alia

/

ON GRONDS.

A Incorrect & not admitted. The impugned Notification dated 28/10/2014is in accordance 
with law, rules & policy, as well as with immediate effect in terms of the appointment 
Promotion & Transfer rules 1989. Hence, liable to be maintained 
Respondents.

Incorrect & not admitted. The statement of the appellant is baseless & liable to be 
dismissed on the grounds that the appellant has been treated as per law, rules & policy 
vide Notification dated 28/10/2014, which is not only within legal sphere but is also 
liable to be maintained in favour of the Respondents.

Ih™entitled for the grant of back benefits against 
he SST(G) post since 2009 under the relevant provisions of law, recruitment & 

promotion policy.

Incorrect & denied. The appellant has been treated 
instant case having no violation of Articles 25 &
Republic of Pakistan 1973 by the Respondents. ^

incorrect & misleading. The stand of the appellant is illegal & without 
& justification.

Legal, However, the Respondent Department seeks leave of this Honorable 
Tribunal to submit additional grounds, record & case law at the time of 
arguments on the date fixed.

in favour of the

8

C

D
as per law, rules &^criteria in the 
27 of the constitution of Islamic

any cogent proof

F

In view of the above made submissions, it is most humbly Prayed that this 
Honorable Tribunal may very graciously be pleased to dismiss the instant 
service appeal with cost in favor of the Respondent Department in the interest

Dated / /2018

rector
E&SE
Pakhtunkhwa, Peshawar. 
{Respondents No: 2&3)

apartment Khyber

eerr
&SE apartment Khyber 

Pakhtunkhwa, Peshawar. 
(Respondent No: 1)

y-\
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BEFORE THE HONORABLE sKHYBER. PAKHATUNKHWA SERVICE TRIBUNAL
PESHAWAR.

Service Appeal No: :/2018

. : District Appella.nt.

VERSUS

S-::c!'etary E&SE Department, Khyber Pakhtunkhwa & others. Respondents

AFFIDAVIT

I. Asstt; Director (Litigation-ll) E&SE Department do hereby
■.olernriiy affirm and declare that the contents of the instant Parawise Comments are true & 
correct to the best of my knowledge & belief.

Deponent

Asstt: Ditector(Lit: 11) 
E&SE Department, Khyber 
Pakhtunkhwa, Peshawar.


