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. .ORDER - S L
130 July, 2022 1. Mr. Akhtar Ilyas, Advocate, learned counsel for the appellant

present. Mr. Muhammad Adeel Butt, Addl: AG. alongwith Mr.
Muhammad Tufail, Assistant office of {he Directorate, Elementary ‘
& Secondary Education (E&SE), Peshawar and Mr. Iftikhar Ul
Gham DEO(M) Buner in person present. |

A B T }\ Ny \3;, S ‘x
ki Eé\‘\ “\ *~ ’t\‘Vlde (ﬁr detalled?’order of tod?fy ‘placed’in Servwe Appeal No: D

. N
< < \_. ~"eN 8272018 . titled 5“Abdur\Rash1d‘vs- 5 the{Government of Khyber
Pakhtunkhwa through Secretary Elementary & Secondary Education
(E&SE), Department Peshawar and others” (copy placed in this file),

this appeal is also disposed of on the same terms. Costs shall follow

the events. Consign.

3. Pronounced in open court in Peshawar and given under our

hands and seal of the T) ribunal this 13" day of July, 2022.

(KALIM ARSHAD KHAN)
CHAIRMAN

(FAREEHA PAUL)




25.11.2021 Proper DB is not available, therefore, the case is & -
adjourned tolﬁ/k_/ﬁﬂfor the samebefow. : o
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qunnd counsel for the appellant present. Mr. Yakmin Khan, ADEO
d]onmvnlh Mr. Kabirullah Khatak, Addiuonal Advocate General for the

respondents present. : . : . i

e

Learned counsel for the appellant requested for adjournment on the ground

that he has’ not made preparation for arguments. Adjourned. To come up for

2022 betore the D.B.

—— e

Larguments on 13

(MIAN MUHAMMAD) (SALAH-UD-DIN)
MEMBER (EXECUTIVE) MEMBER (JUDICIAL)
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' ',Learned_counsel for the appellant present; ’
Mr. Kabirullah Khattak, Additional Advocate General alongwithi S
Ubaid-Ur-Rehman ADO (Litigation) for respondents present. _
Former made a request for adjournment “being not in e ;
possession of the file today. This béing an old case be fixed in last
-week of September, 2021‘ for arguments. Adjourned. To come up for
arguments on 23.09.2021 before D.B. |
Iq Ur-Rehman Wazir)
Member (E)
23.09.2021 : Counsel for the appellant and Mr. "Muhammad

Rasheed DDA for the respondents preseht.

- Learned counsel for the. appellant réquésted for
adjournment for preparation' and assistance. Case to
come up uments on 25.11.2021 before the D.B. -

‘ (Roziﬁ Rehman) : Ch ' n
Member(Judicial) : :
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- Junior to counsel for appellant and Kabir Ullah Khattak

N jearned Additional Advocate General alongwith Ubaid ur Rehman
... . ADEO for fespondents present.
- © .. Dueto COVID-19, the case is adjourned to 01.04.2021 for

the same as before.'

' 14 RéEéDER

-

01.04.2021  Due to non availability of the concerned D.B, the case is
adjourned to 20.05.2021 for the same.

Rea

05.03.2021 Due to pandemic of covid-19, the case is adjourned to
05.08.2021 for the same before D.B.




N ﬁ j _l[ .2020 Due to COVID1S, the case is adjourned to
- % : /#2020 for the same as before.

06.07.2020 Due to COVID19, the case is adjourned to 31'.08.2020 for

the same as before.

31.08.2020 Due to summer vacation, the case is a,djoumed‘to

05.11.2020 for the same as before.

05.11.2020 Junior to counsel for the appelfant and Addl: AG
alongwith Mr. Obaid. Ur Rehman, ADEO for réspondents

present.

The Bar is observmg general strlke therefore the Lrd

matter is a ed to 14.01.2021 for hearmg before the D.B.

(Mian Muham %/ Chairman

Member (E)
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- 09.01.2020 Due to general strike of the Khyber Pakhtunkhwa Bar
‘ Council, th¢ case 1s adjourned. To come ﬁp for arguments

on 03.03.2020 before D.B.

oo

Member ‘ Member

03.03.2020 Counsel for the appellant and Mr. Kabirullah Khattak,
‘ - Additional AG. alongwith Mr. Muhammad Irfan, Assistant for
the respondents present. Learned counsel for the appellant

seeks adjournment. Adjourned. To come up for arguments

(Mian Mohammmad) (M. Amin KHan Kundi) -
Member | Member




- '09.10.2019- Due to official tour of Hon’ble Members to Camp - T

Court Swat, instant appeal is adjourned to 20.12.2019,£67 the

. same.

Reader

18.12.2019 Learned counsel for the appellant present. Mr.
Kabirullah Khattak, learned Additional Advocate General
alongwith Mr. Obaid Ur Rehman, ADO present. Learned
counsel for the appellant seeks adjournment. Adjourn.
To come up for arguments on 26.12.2019 before D.B.

S

-

Member Member

26.12.2019 Clerk to counsel for the appellant present. Mr.
Muhammad Jan, DDA alongwith Mr. Obaid Ur Rehman,
ADEO for respondents present. Clerk to counsel for the
appellant submitted an application for adjournment as
t X learned counsel for the appellant has gone to Islamabad
NV due to his personal engagements. Adjourn. To come up

for arguments on tomorrow i.e 27.12.2019 before D.B.

T&Eber MeTnber

27.12.2019 Counsel for the appellant present Mr. Muhammad
Jan, DDA for respondents present. Learned counsel for
the appellant seeks adjournment. Adjourn. To come up
for arguments on 09.01.2020 before D.B.

o g

Member Member




| '3‘0;04.2019 o Learned counsel for the appellant and Mr. 'Muhanimad
' ' Jan leamed‘Deputy District Attorney present. Learned counsel
. for the appellant seeks adjournment. Adjourn. %o come up for

- arguments on 15.05.2019 before D.B.

15‘.(')5_.'2019 SR Counsel for the appellant and Addl. AG. for the

‘ resbondents present.

Due to demise of his father, learned Member of the

‘Bench (Mr. Hussain Shah) is on- leave. Adjourned to
©24.07.2019 for arguments before the D.B. . T

Chairman

o 24.07.2019 - Learned counsel for the appellant present. Mr. Usman
Ghani learned District Attorney for the respondents present.

Learned counsel” for the appellant sceks adjournment. - - il

Adjourned. To come up for arguments on 09.10.20.19 béfore |

DB. p—

(Hussain Shah) ST " (M. Amin Khan Kun&i) -
. Member Member




V 24.01.2019  Clerk to counsel‘.‘for the appellant presenﬁ.” Shakeel*
Superintendent representative of the respondéﬁt department

Ty | present. Written reply not submitted. Representative of the -

P res‘pondent‘ départfnent seeks  time to furnish written
reply/comments.  Granted. To come up for written |

reply/comments on 13.02.2019 before S.B \6\ /

Member ‘

13.02.2019 Learned counsel for the appellant and Mr.lKabir :

Ullah Khattak learned Additional Advocate General
alongwith  Ubaid ur Rehman 'ADO present.
Represenlauvc of the respondent department submlttcd
written reply/comments Adjourn. To come up for

rejoinder/arguments on 28.02.2019 before D.B.

@/ |
-~ Member

28.02.2019 . Clerk to counsel for the appellant and Addl. AG
~ alongwith Hayat Khan, 'AD" for the respondents

. present.

Due to general strike on the call of Bar
Association instant matter is adjourned to 30.04.2.01'9 a

before the D.B."

mber . Ch¥ an




10.08.2018 | Neither appellant nor his counsel present Mr. Kablrullah
Khattak, Addl: AG for respondents present. Case to come up‘

for written reply/comments on 09 .10.2018 befg Q.B.
%a?ﬂn

_ ~
.. C an -

09.10.2018 ' Counsel for the appellant Mr. Akhtar [lyas Advocate
present. Mr. Kabirullah Khattak, Addl. AG for the

respondents present and made a request for adjournment.
Granted. To come up- for written reply/comments on

27.11.2018 before S.B.

>
CRairinan

27.11.2018 Learned . counsel for the appellant and Mr. Kabir UIIah
Khattak learned Additional Advocate General anngwrth Mr. Hayat

Khan Assistant Director present. Written reply not submltted.j SR

Representative of the respondents seeks time to file written
reply/comments.  Granted. To come wr:tten
" reply/comments on 18.12.2018 before S.B

Member

18.12.2018 Learned counsel for the appcllant and. Mr. Kabirullah

khattak learned Addltlonal Advocate ~General  alongwith

Muharnmad Azam KPO present. Written reply not received. o

Representative of the respondent department seeks time to furnish

written reply/comments. Granted by way of last chance. To come

up for written reply/comments on 24.01.2019 before S.B.

e - ~ i o

. Member

- . .5 - ‘_ C e ) it . . St . RN




05.06.2018

Appella
Security

arguments that - similar appeal no.. 363/2016 titled Shireen Zada-vs-
Education Department and appeal no. 489/2017 titled Sher Yazdan-vs-

. Education Department have already been admitted éo regular hearing. This

has also been brought on the same grounds.

In view of the orders in the above mentioned service appeals this
appeal is also admitted to regular hearing on the basis of the submission of
the above mentioned plea. The appellant is directed o deposit security and

,,,,

for wr1tten reply/comments on 16 04 2018 before S B

i i e Py, ot P

N lj (AHMAD HASSAN)
St . ew... .. MEMBER .

. . . . -
f, e P P DO P ST
.ot e O DECRATEEE AL

16.04.2018  Clerk of lhc Lounscl for appcllam dnd Addl: /\G for th
1(.spondcnls present. Sccunly and plocosq lLL not d(,posllod /\ppullanl 18
dnumd to deposit sceurity and process lee within scven(7).d 1ys Aherealter

notices be issued {o the respondents [or: writien - mplyﬂ,ommcnls on

05.06.20 1-8 belore S.13.

Member ' o

e

-

- Member

07.02.2018 Counsel for the appellant present. He submitted preliminary a

Learned counsel for the appellant present. Learned Additional
Advocate General present. Security and process fee not deposited. Learned
counsel for the appellant requested for further time to deposit security-and
Deposited process fee. Requested accepted by way of last chance. Five days given to

Process Feg , deposit security and process fee. Thereafter notices be issued to' the
<w--  respondents for written reply/comments. To come up for Written

reply/comments on/23-8 before S.B L
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Case No. 88/2018
S.No. | Date of order Order or other procéedings with signature of judge
proceedings '
1 2 3
1 23/1/2018 . | The appeal of Mr. Khan Wali Khan presented today by Mr.
| Akhtar llyas Advocate, may be entered in the Institution
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i BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR

S.A. No. /// M pois
Said Hussam Shah ..... e e T .App/ellant
Vefsus

Govt, of KPK through Secretary, (E&SE),

Department, Peshawar and others........................... Respondents
INDEX
S.No. | Description of documents. Anﬁexure Pages.
1. | Appeal o Y
2.7 | Copy of consolidated judgment A
dated 31.07.2015 - i} 504
3. |Copy of promotion  order B
131.07.2015 27-22
4. | Copy of W.P.No0.1951 and order - C | PA-am
5. | Copy of order of august .Supreme | . -D ' a
Court of Pakistan dated 20.09.2017 Q23
6. | Copy of departmental appeal / E
representation A . , Lf 0~
Wakalatnama Ly
< |
Dated: % / / W
Appellant . '
Through
Akhtar Ilyas :
Advocate High Court

6-B Haroon Mansion
Khyber Bazar, Peshawar -
Cell: 0345-9147612




1

.
S .
o

BEFORE THE KHYBER PAKHTUNKHWA SERYICE r Pakitar -
TRIBUNAL, PESHAWAR Sorvice Tribunnt

SANo_J\l /2018 | Diary No. /0%__
A, INO, -
Datcd&S:l:_‘aO/g

Said Hussain Shah SST (G) :
GHS Shalbandai, District Buner ..............ccoiviiiiennnnn. Appellant

VERSUS

1.  Govt. of KPK through Secretary, Elementary & Secondary
- Education (E&SE), Department, Peshawar.

2. Director, Elementary & Secondary Education, (E&SE), Khyber
Pakhtunkhwa, G.T Road, Peshawar.

3. District Education Officer (M), District Buner at Daggar.

........... Respondents

APPEAL U/S 4 OF KHYBER PAKHTUNKHWA

- SERVICE TRIBUNAL ACT, 1974 FOR
TREATING THE- PROMOTION OF THE
APPELLANT FROM THE DATE HE HAS
QUALIFIED ON, AND THE VACANCIES HAD
BECOME AVAILABLE:

Sheweth;

1) That numerous vacancies of SST in BPS-16 were available in the
respondent-department since long and no steps were taken for
appointments against those posts. However, in the year 2009 an
advertisement ‘was published in the print media, inviting

Fftl@dt@'day applications for appointments against those vacancies, but a rider
! was given therein that in-service employees would not be eligible
>3 j" , Iy and they were restrained from making apphcanns ~
2) That the appellant do belong to the category of in-service
employees, who were not permltted to apply against the stated
SST vacancies.

3) That those who were appointed on adhoc/ contract basis against
the abovesaid vacancies were later on regularized on the strength
of KPK Employees (Regularization of Services) Act, 2009 (Act
No.XVI of 2009)




4)

5)

6)

7)

8)

9

That the regularization of the adhoc/ contract employees, referred
to in the preceding para, prompted the left out contendents, may

. be the in-service employees who desired to take part in the
‘competition or those who did fall in the promotion zone, to file
writ petitions, which were ultimately decided vide a

consolidated judgment dated 26.01.2015 (Annex “A”)

That while handing down the judgment, ibid, the Hon’ble
Peshawar High Court was pleased to consider the promotion
quota under paragraph 18 of the judgment, as also a direction
was made in that respect in the concluding para to the following
effect:-

“Official respondents are directed to workout the
backlog of the promotion quota as per above mentioned
example, within 30 days and consider the in-service
employees, till the backlog is washed out, till then there
would be complete ban on fresh recruitments”

That the appellant was considered for promotion, pursuant to the
findings given by the august High Court in the abovereferred
judgment, and he was appointed on promotion on 31.07.2015
(Annex “B”), but with immediate effect, as against the law laid
down by the august Supreme Court, that the promotees of one
batch/ year shall rank Senior to the initial recruits of the same
batch/ year.

That till date seniority list of the SSTs in BPS-16 has not been
issued, as against the legal obligation of the respondents to issue
seniority list every year.

That though the appellant was having the required qualification
much earlier and the vacancies were also available, but he was
deprived of the benefit of promotion at that juncture, as against
the principle of law laid down by the apex Court in the case of
Azam Ali reported 1985 SCMR 386 and followed in
Muhammad Yousaf (1996 SCMR 1287). As such he was
deprived from the enjoyment of the high post not only in terms of
status but also in terms of financial benefits for years. It may not
be out of place to mention here that the appellant was at
promotion zone at the time of Regularization of Adhoc recruits
of 2009.

That appellant alongwith others filed W.P.No.1951-P/2016 for
issuance of seniority list and considering the appellant from the




10)

11)

12)

date when the Adhoc Employees were regularized instead of
immediate effect.

That the stated writ petition has been decided by worthy
Peshawar High Court vide order dated 01.12.2016. (Copy of
W.P.No.1951 and order is attached as Annex “C”)

That the respondents assailed the judgment of Peshawar High
Court referred to in Para-4 above before the august Supreme
Court of Pakistan. On 20.09.2017 (Annex “D”) the respondents
withdraw the petition and as such the judgment of hon’ble
Peshawar High Court attained finality.

That after the withdrawal of appeals, the appellant preferred
departmental appeal/ representation (Annex “E”) to respondent
No.2, through proper channel, which was not decided/ responded
within the statutory period, hence the instant service appeal,
inter-alia on the following:-

GROUNDS:

A.

That the appellant was equipped with all the requisite
qualification for promotion to the posts of SST (BPS-16) long
ago and also the vacancies were available but for no valid
reason the promotion was withheld and the post was retained
vacant in the promotion quota, creating a backlog, which was
not attributable to the appellant , hence, as per following
examination by the august Supreme Court, the appellant are
entitled to the back benefits from the date the vacancies had
occurred;

“promotions of such promotee (appellant in the
instant case) would be regular from date that the
vacancy reserved under the Rules | for
departmental promotion occurred”

That the appellant has a right and entitlement to the back
benefits attached to the post from the day of the qualification of
the appellant and availability of the vacancies coincided.

That the appellant being the promotee of one and the same
batch, are required to be placed senior to the fresh appointees,
but the respondents have sat on the seniority list and uptill now
no seniority list whatsoever has been issued/ circulated.
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D.  That the appellant has been discriminated, which goes against
the provision of Articles 25 and 27 of the Constitution, 1973.

E.  That the appellant has not been treated in accordance with law
as against the provisions of Article 4 of the Constitution.

F.  That appellant reserve "hi"slright to urge additional grounds with
leave of the Tribunal, after the stance of the respondents
becomes known to him.

Prayer:

In view of the foregoing, it is, therefore, prayed that on
acceptance of this appeal, this Hon’ble Tribunal may be pleased to
issue an appropriate direction to the respondents for treating the
promotion of the appellant from the date he was qualified on, and the
vacancies had become available, and the impugned order may kindly
be modified by giving effect from the date when the fresh recruits are
regularized w.e.f. 2009 alongwith back benefits in accordance to the
judgment dated 26.01.2015 and also to circulate the seniority list of
SSTs (BPS-16), giving senior positions to the appellant being
promotee against the fresh recruits.

Any other remedy to which the appéllant is found fit in law,
justice and equity may also be granted.

»

-

Appellant

Through @9\

AKkht .
Advocate High Court

AFFIDAVIT

I, do hereby affirm and declare on Oath that the contents of the
accompanying Appeal are true and correct to the best of my
knowledge and belief and nothing has been concealed from this
hon’ble Court.

{
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ATTA ULLAH AND OTHERS............. PET/T/ONE@sv R/
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THE CHIEF SECRETARY KPK ETC..,.RESPONDENTS.;. .

JUDGMENt

Date of h'ea‘ring ,/—’Q/ ( " OQ f 1/3

Appellant/Petitioner

- ARespondent j”!) (/Smnrcif’\ﬁ/ wa < ‘L,z Ae a/@ L(

kawbdf A&xfiabftuQu\AAc}

WAQAR AHMAD SETH,J-'" T""OUth‘hissmgle . .' N

judgmenf we propose to (Jispos_e of the inst’a‘iﬁ‘t: W_rit" 'Pe‘tin'én:',"' R

No. 2905 OF 2009 as weil as the connected Wnr Pet/z‘/on SN

2009,196,556,664, 1256, 1562, 1685, 1696,2176,2230,2501,2696,

2728 of 2010 & 206, 355435 & 877 of 2011 as common =

question of law and fact is invilved in all these petitions. . . - :




2-

Islamic Republic of Pakistan, 1973 with the fo//o'v)i}ig relief:- .. . -

The petitioners in all the. writ petitions “have. -

approached this Court under Article 199 of mé",'C‘éh_s;i/}guoh of

“It is, therefore, prayed that on accepta};cné'-l _‘ a

of the Amondcd Writ Petition the abo\/c

- noted Act No.XVI 200;‘? narﬁe!y ‘The Nor%rfhl

West P?ovince Employees (Regularizatio:h”:_.;'_ :.'_.'_. .
of Services) Act, 2009 dated 24" October, Do

2009:’ being illegal unlawful, without - . :°

authority and' jurisdiction, based on.

malafide intentions and being.. ... ..
unconstitutional as well as ultra vires to- -
the basic rights as mentioned in “the

‘cunstitution  be  setaside and the

respondents be directed to fill up the ab'p,'\:/_e"_ :

' noted posts after going through the Ieg_z'%z-!: '- s P

and lawful and the normal procedure as

prescribed under the prevailing laws. :
instead of using the siort cuts for obliging © .-~

. their own person.

it is further. prayed that the

-notification No.A-14/SET(M) dat\é'd"-_---'

11.12.2009 and Notification No.A-17/SET(5) "+ . -

Contract-Apptt:2009 dated 11.12.2009, .as -
well as CoE Notification

No.SO(G)ES/1/85/2G09/SS(Contract) d'ar'e'd_ o

ATTESTED




31.05.2010 issued as a result of abov'.e-‘
noted impugned Act whereby all the privafe"i o
respondents have been regularized may’ 3

also be set-aside in the light of the abov_e-.‘-.j-j '

submissions, befng illegal, unlawful, m : 1{ ,._.  SRe
constitqtional and against the fundamenra'i. -
A ri'ghté of the petitioners. |
Any other relief deemed fit and o |
" proper in th.e circumstances and has nbjrfj, . L

been particular asked for in the noted Writ - s

Petition may also be very gracious)’y-;

granted to the petitioners”.

3- It is averred in the petition that the pe(f§50(.7¢(s;- are -
sorvitg i tho Education Dopeamont of 1KIECK wu‘/.'l‘\'.)'/.;:g!/:._/‘{o{;'!ud '

as PST.CT.DM,PET,AT,TT, Quii and bEf/ndxffczcu{
Schools; that réspondent; No.9 to 1359 were appomtecfon
adhoc/contract basis on different times and/aterontho,r
service were regularised through the North WestFrontzer '_: k
P/‘ov{/zco Employces (Ro;h{ula»u‘izu[ion of Sczwccs}Acl.?OOQ
that almost- all the pel‘gr{on:@/‘s have goc‘rherequreci -'
qualifications and also goi at their credit the lené?/y ofsemce

% that as per notification po.SO(S)6-2/97 dated. 03/06/1998

ATTESTED

Dashcwar HJhCJurL a




the qualification for appointment/promotion of the: SET

Teachers BPS-16 was préscribed that 75% SETs_sl:va//f‘b:e

selected through Departmental Selection Committee_on the - L

basis of batchwise/yearwise open merit from ar;yél‘;g}::'r tbc;
candidates having the prescribed qualification ar;icf'1-‘é(‘n.a‘1'1:}‘ipg J
25% by initial recruitment t-hroijgh Publ/cSerwce =
Commission whereas through the same notmcatlonme

qualification for the appointment/promotioh of th‘é‘-j‘fSu:bjecf’ )

' Specialist Teachers BPS-17 was prescribed that‘.'_50%" SHél;/f" ‘.

be selected by promotion on the basis of senfid'riry’ cum - |

fitness amongst the SETs possessing the qu’é'lfﬁca?io:n‘a

prescribed for initial recruitment having five years service and =

remaining 50 by initial recruitment through the Pub/ic"-SeNr’ce o

Commission and the above procedure was addbiéd'by the .

Education Department lll 22/09/2002 and the apﬁdihﬁne‘n’ts' S

on the above noted posts were made in the light of the above

notification. It was further averred that ti7e‘:1‘_thfff7éf7CQf-f Co e

No.XXVIl of 2002 notified on 09/08/2002 was promulgated . -

under the shadow of which some 16871 posts of o’/ffrou |

% cadres were advertised by (he Public Service Commission

ATTESTED




That before the promulgation of Act No.XVI of 2009;1‘ was

practice of the Education Department that /nsfead of
p/'O/noﬁng the e/igibie and competent person-s“l_:améﬁg.s'l“;-'vfﬁé"_-‘:'
teachers community, théy have. been adverﬁsf;)lg: fhe c?'l-ﬁb‘ve.'? :
note-d posts of SET (BPS-16) and Subject S"Q-Q.C"a/is_f'(BIPS_“:‘:' ".-‘ o

17) on the basis of open merit/adhoc/contract w_herein it was’

| o clearly mentioned that the ‘said posts will be "(e'mpOfa/y' ah_d'_‘f o

| ' will continue only for a tenure of six mont.'h'_:sﬂ or _;ri__//'"tﬁe_ I

&

.Depa(tménta/ Selection Comunittee That df{mpm.smq(hc
KPK Act No.XVI of 2009 by the Provincial Assemb/yme
-fresh .abpo/ntees of six months and o-ne yea,;:é:(f.tb;l,':_ adhoc
- and contract basis including respondents no.ert;cl){_ 7357w1rha
clear affidavit for not adopting any legal course;' _io'}ﬁ:a'%e. the/r o

services .regularized, haye been made permanent - and -

afppointme_nt by the Public Serviced Co}ﬁhﬁss'io'n :_O'r“_.f R

regular employees whergas the employees éhd:'.(ea'c_hi'ng "_ S

staff of the Education Department having at their. credit a -

4/’ the Education Depan‘me:_g{ was not authori@d/ed;i!l_ed~_'f-O‘.

ATTESTED

service of minimum 15 tv maximum 30 years jja’ve-.b.g:en

ignored. That as per coniact Policy issued on26/1o/2002 TR




make appointments in BPS-16 and above thi"(};_é;‘élom"ra-c;z‘-;‘_'

basis as the only appointing authority uhdeftti‘véénjjleé; was '.-'

Public Service (?ommisvsiqn.: That afte/j the pubhcat;onmade :
by the Fublic S}ervrjce ~Commission thousan'd;,, of -rl‘,cj?fa:c.h:ér‘s:'
eligible for the above said posts have a/rea‘c/y- applledbu[
they are still waiting for thei‘r calls and that throq”gﬁ'.‘tﬁ.‘é above | f- -l
Act thousands of the adhoc teachers have been regu/ar/zed

which has' been adversely effected. the r{ghts.'- of ‘the

A petitioners, thus having no efficacious and adéd‘bg fefemedy A
‘ : available to the ,Oe{ifioners,l the have knocked fhc dOOrof th;s L S
“Court through the aforesaid constitutional pehz‘/ons e e o
4- The concerned ofﬁ'ﬁia/ respondents haVefum,S/,ed
parawise comments wherein they raised certam/ega[ dnd
factual objections including fhe question of mal!?famab;l:rlof T
the w-ml‘ petitions. It was further stated that Ru/e 3(2)ofthe
NP  Civil- Sefvant; (Appointment, F’romo(/on & S
T/'ansfer)Rules 1989, auﬁ;;orisgad a de,r_.)an‘meﬁt-v.to'l ‘/;?’iyiv.(-f‘i“’-""7  .- :

medhod of appointment, Jualification and other éélv'c/:'fig_)ns"_'

/,applioable fo 'post in censuitation  with ~Esz‘ab4/f$hgjr;7é_n'{t:.:'&

Administration Department al‘:ld, the Fz’nance?,D.epa{fﬁmgfn{.. RS




That  to improve/uplist the standard  of educéfibf;;’-_ tbéj o
Government replaced/amended the old procedure /e100% |

incluaing SETs through Public Service 0ommfss/on'j}<é}<:,f5‘r' o
recruitiment. of SETs B-16 viclo Notification No. SO(PFM |
5/SS-RC/NVa! lil date<' 18/01/2011 wherein 50% SSTs(SET)
é/‘)a//el;;e selected by promotion on the basis of senié‘lrity:.qqﬁ'?. o

fitness ii: (e following manner:- ST et

(i)  Forty percent from CT (Gen), B ‘
CT(Agr), CT(Indust: Ar) Mth at least 5
years .service as such and having the
qualtfication ment/oned in coﬁ/umn 3.

I (if) 'Four percent from among'}rst the DM
with at least 5 years service as such and v o T '
having qualificalion in column 3.
(i) Four percent from amongst the PET
with at least 5 years service as such and
having qualification mentioned in column 3.
(iv)  One percent amongst Instructional

d Material Specialists with at least S years

ATTESTED




service and having qualification mentioned .

in column 3."

It is. further stated in the comments that dvufé_';-"tofi the
degradation/fall of quality education the Go'\,/:erh«men.t: "

abandoned the previous recruitment pohcy “' "o‘f o -

isromotior, uppointment/recruitment and in order to-improve

the standard of teaching céo‘ré in Elementary &Sccondary
Education Department of KPK, vide Nouﬁcé}ﬂqh:; dafed
09/04/2004 wherein at serial No. 1.5 in col'u;;n-ﬁ‘ 5 thc
appointment of SS prescribed as by the f‘pfﬁa{ “r_é_'ér‘u'itm_gh’t- e
and that the (North West  Frontier Provfncia)) Khyber

Pakhtunkhwa Employees(Regularization of Services)Act, . .

2009 (ACT No.XVI of 2009 dated 24" October, 2009 is fegal, =+ .

lawful and in accordance with the Constitutiorfof ﬁé/(}'éféfﬂ Lo
which was issued by the competent authority andj?zh’sdicjtbn’, BERE B

‘ther'efore, all the writ pelitions are liable to be dism/’séegl. S |

5-  We have heard the learned counsel for the parties and
have gone through the tecord as well as the 1awj3‘o‘h'ffhé‘

subject.

X A M |
9% Qh;.wqr M
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6- The grievance of the.pétitioners is two fold. ';'n-"re;,spécl" . i
of Khyber Pakbtunkhwa, Employees (Regu/anfzarionf of 5
Services) Act,b 2008 firstly, they are alleging that regu/ar,oost S
in different cadres were advertised through Publfc Service -
Commissioh in which petitioners were competing w"/'t___/i high .
profile carrier but due to promulgation of Act ibid, they could. -~ =~ "

‘ not -made through it as no further proceed}'r;v"‘_éjﬂs' ‘were.

conducted against the advertised post and secondly they 3 ) ‘
are agi(ding the 'leJilimu‘le lekpecz‘aucy fogardmgfheu

promotion, -which has beon blocked due lo Hu,mb/o(,k

induction / regularization in a huge numper, 'coud{es_:‘y'/vézé;{: No N

- Xvi of 2009

7~ ‘ AS f(.Jf as, the first éonrenf/on of advedisemén{:_.gfﬁ:d m ‘

blork regularization of employees is cor7cer'/)ed'l': if_').r !f,u's‘
respect it is an admitted fact that the Govern/n',e-r‘i_-lf/‘)éifév' the

i _ nght and preroéative to withdraw some postsa/ready L

a%ygdised, at any stage from Public Service Comm:ss:on
and secondly no one knows that who could be_iéé/;éC:{éd,_:in:,
: open merit case, howeve'r, the right of combé,h"f./"&é;. !s -

reserved. In  the instant case KPK, emp/oyees




(R . jularization of Services) Act, 2009, was p‘/onw/'g'af;éd, o

which in-fact was not the first in the line rather N.W.EP (now. e

Khyber Pakhtunkhwa) Civil Servants (Regu/an’.za.z‘j'dn'_ _'O?';

Services) Act, 1988, NWFP (now Khyber Pakhtuh}/{h?‘{é}--'

(Reg..iation of Services) Act, 1989 & NWEP (nolw'fK_hyb'er- A

Pakhtun_khwa) Adhoc Civil Servants (-Regu/ar_iz_‘a:ﬁéh_ : éf-.,
Services) Act. 1987 were also promulgated and Werenever R
challenged by anyone. |
8- In order to comment upon the Act, ibid, it /s !mporfant
'ro go z‘hro_th the relevant provision which reads asunder- _.-' e

S.2 Definitions. (1)-=-

a)----

. aa) ‘“contract | appointment” -

- means appointment of a duly:"‘
qualified person made otherwise
than in accordance with the - .
prescribed method of recruitment. Cooi
b) “employee”  means an -
adhoc or a contract employee L

e .. : "appointed by Government on- T

adhoc or contract basis or'second': '
shirt/night .s;hift.. but does not"_"'-’-i.

include the employees for project ™

pers

post ur appointed on work charge ..




. hasis or who are paid out Of-.",-"”i-‘i'

contingencies;

-------- whereas,
'S. 3reads:-

Regularization _of services of

certain employees, ---- AI/'
employees - including -

recommendee of the High Court . -

appointed on contract or adhoc L

- . . basis and holding that post on 315"+
' December, 2008 or til the
comniencement of this Act shall
be deemed to have been validiy -
appointed on regular basis having.-'_. . .
) the  same  qualification and‘:,;z’;' f“f R
|
|

experience for a regular post,;

' 9- The plain reading of above sécu’ons of [/7eACflbld
would show fh.at the Provincial Gévernrnen(, has regu/a//zcd
the "duly qualified persons” who were appointed on com‘rac{ o
basis under the Contract Policy, and the 'sa/'d‘Con’t‘rj@:;ct;}?‘c.)'/u/v'é;yi _~' |
was never ever 'cha//enge;j by any one and ‘fhé same
remained in pr@ctice till the cofnmencement of th._ej‘ Qa[q Act . '_
Fez‘/'z‘/'oners. in their writ petitions have not q'uoz‘ed.’a(ljiyﬁsj'/"/.;{g/e: ".
/'nci;éht / precedent showing that the reqgularized em,o/oyees =

under the said Act, were not qualified for the post. alga}/fns(:"l
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wh..h they are regularized, nor had placed on r,elc'ord.‘_'ahy"__'

documents showing that at the time of their appomz‘menton -

contract they had made any ob/ect/on Even otherw:se the 4-

supcr/OI wourts have time and again fe//7stated emp/oyees
~hosw  appointments were declared
Government Authorites,  because

responsible for making frreg

temporary and contract baszs could not subsequenz‘/y tumed

round and terminate services because of no /ack of

qua//f/caz‘/on but on manner of selection and the benefn‘ of z‘he

lapses committed on part of authorities could not-be 'g('veﬁ fo" '

the employecs. in the instant case,

appointment no one objected to, rather the authorities -

committed lapses, while appointing th_e private re's-;‘)‘_énd'ént‘s.'-- ‘

and others, hence at this be/ated stage in view of number of

judgments Act No XVI of 2009 was promu/gaiec

/n[erostmg/y this Act is no( applicable to the ':GC/U:C‘B_!‘-I',OIZZ,:'. T

department only, ratner all the employees of the Prov/h"cf_az" o
Gl . ST

Government, recruited on contract basis till 31 Déc’embeg}' =

2008 or till the commencement of this Act /7a'vé_~:bee/i5

i/‘regulajf.‘:. by .,‘i‘he o
du(hor/t/e be/ng -

ular appomtments on pure/y o

as well, at [:)":_é.(‘im'.(-,‘_} __'c)f"';:_




regularized and those employees of lo other -dépafr!'méhwf' o

who have been regularized are not party lo this Wr/'r-pet'ir/on.f;

iU- Al the employees have bHeen regu/arizédf_urhde'(,thé‘_ S

Act, ibid"are duly qualified, eligible and compez‘ent‘forthe B

post against which they were appointed on cd_fi'!}-‘ajck-’bbs{;“ |
and this practice remainad in eperation for yoars. Majority. of
those employees getting the benefit of Act, ib'id":'m‘ay.hai_)e

become overage, by now for the purpose of-’-_‘re_,c‘:f.qitmentf"-

against'the fresh post.

11-  The law has defined such type of legislation .as
“beneficial and remedial”. A beneficial /eg)’é/dt:’o-n'.is' a

statue which purports to confer a benefit on indivridua_IS'or.a.

c/assA of  persons. The nature of such benéﬁt_{'s,,-'té‘:"bé _> . —

exended relief to said persons of onerous ob/iga_tidhs' under
contracts. A law enacted for the purpose of»:_jéor';e'éijim’g 8-

defect in a prior law, or in order to provide a remé'dy' wher,ejj“ "

non previously existed. According to the definition.of Corpus -

Juris Secundum, a remedial statute is designed:to. correct an ™

existence law, redress an gxisience grievance, or'introduged =~

fegularization conductive _z‘o» the public goods. Thie '-c‘b_é'!}ehgéd{_.: L

,
E o
wle [ o




Act, 2009; seems to be a curative statue as fdr., yea'/“Sj_t,he”_P '

then  Provincial Govemments, appointed employees on

contract basis but admittedly all those contract ap}ooihﬁhﬁé_ﬁ;?si S

were made after proper -advertisement and._ on tl_ve"_-;, -

recommendations of Departmental Selection Corhh‘;ii‘tées.f_. o

12- In order to appreciate the arg'umenté.-~‘-:r'egéf.fd!fn§".-l'_:

Leneficial legislation it is important to understand ':ﬁhéi.'s(_:bpe_' e

and rheaning of beneficial, remedial and curative '__i‘;;éfg_ié./aﬁéqz

Previously these words have been explained by_.‘N;‘S'Binré':.'

‘1 interpretation of statute, tenth edition in rhe -'fol'/.qvw_’ng'

manners:-

“A statue which purports to confera
_benefit on individuals or a class of -

persons, by reliving them .of .. .

onierous obligations under contra'c':tél ) -

entered into by them or which i‘en’_d- S

to  protect  persons . against - ' PR
oppressive act from individuals w:th S
whom they stand in certam Lo
relations, s called a beneficial % i
legislations....In interpreting SUCh.-rlﬂé,'.?'

statue, the principle ostablishod. :s
that there is t:'go room for tak/'ng'_'ajj---'- :
narrow view hut that the court'.'g's_'f'_"'""" .

entitled to bo':g_'}em;rous towards the -

. persons On-vwéhom the benefit has




Remedial or curative statues on the other hand h"a'vf'é‘:"

been conferred. It is the duty of the . -

courv to interpret a provision, .

especially a beneficial proViSiO'n"';""_.:' .
Liberally so as to give it a wider o

meaning rather than a restrictive © - ¢

meaning which would negate the

very object of the rule. It is a well -

settled canon of construction thatzirj o

constructing the provision  of-
beneficent cnactments, the court '

should adopt that constructi_on'-

,Which advances, fulfils, and furth‘érs: R
the object of the Act, rather than the L

one which would defeat the same .

and render the protectibn_

illusory..... Beneficial provisions call’ - B .
for liberal and broad interpretatidh";--":"1 L
so that the real purpose, underlyr’ng':,.f“
such enactments}, is achieved ‘ar'i;dj -

full effect is given to the principl.é's,_,j ‘.: o

underlying such legislation.”

becvii explained as:-

"A 'remedia/ stattﬂ;té is one whichl"'

remedies defect in gj‘he pre‘existing law, - |
sta-tutdry or otherwi_:se. Their purpose ,S  : < :" :
to keep pace with tbc views of society.;:»:‘-"“j_;,'.-"'
They serve to keep our system of -

Jjurisprudence up to date and in'.f o
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harmony with new ideas or conceptions'

of what constitute Jjust and proper - o
human  conduct.  Their leg;t/matef'.-f A
purpose is to ddvance human nghts and_ .
relatlonshlps Unless they do this, z‘hey,.‘ : :

are not entitled to be known as remedra/i o
Ieglslatlon norto be liberally construed .
Manifestly a construct:on that promotes -

improvements in the administration of

Jjustice and the eradication of defect in:
the system of jurisprudence should be .

favoured over one that perpetuates a -

wrong?”.

Justice Antonin Scalia of the U.S. Supreme:

Court in his book on Interpretation of Statuteg“_-
! states {haf

“Remedial  statutes are i
those which are made to supply..f:‘ :
such defects, and abridge such . A
superfluities, in the common Iaw,‘. -
as arise from either the genera}fi" _
imperfection of all human law, -
from change of time and;ﬁ
circumstances, from the mistakes
and unadvised determinations of
unlearned (or even learned) -
Jjudges, or from any other c'ausei:' :

whatsoever.” -

o

13- The legal propositior: thgt emerges is that gehéra//y

beneficial legislation is to ke given /ibera/ im‘erpﬁéz"a'ﬁo_n,' "t[.;e.

4

beneficial legislation must c: arry curative or remeo’la/ conto zt

A —
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Such legislation must therefore, either clarify an amb/qw{yor

an omission in the existence and must therefore; the =

4

- explanatory or clarificalory in nalure. Since the; pelitioners ~ +

does not have the vested rights to be U;)DOf!'J(G{)“‘fCi' any 3

parlicular post, even advertised one and private /éiébonidehi‘s -

who have being regularized are having th_'e:' fé(’;t_/fs';}fé'f._ i

qualification for the post against which the wer'e':;_—:;pquted,'“- -

vide challenged Act, 2009, which is not effecting. the vested -

right  of anyoné, hence, the same is deemed- fo"s"bé"."a" v

benwioiai,  remec ol and curative legislation -of - the .

Parliament.

14-  This court in its earlier judgment dated 26”’November T

2009 in WP No. 2905 of 2009, wherein the ‘S'af-fvf?‘é‘-Kh‘yber'_ o

bakhtunihwa (Regularization of Servers ) Act,-2009, vires ..

were challenged ‘has held that this court-has got no R
jurisdiction to entertain the writ petition in view _Qﬁ A(tk(ile_ 212+ . L

of the Constitution of Islamic Republic of Pakisrj_ah,f?'_Q‘:?S"’,"éé' Lt e

an Act, Rule or Notification effecting the terms arfd’ 'cdhd_itio,n‘s o

- of service, would not be an exception to that, if seen 'ip.:{_h'e' D '

light of the spirit of the ratio rendered in ,._t‘héf'-c‘asie' of © - :, |




L.A.Sherwani & others Versus Government of |

Pakistan,” .~

reported in 1991 SCMR'1041.‘ Even ofﬁe@ise, unde_r_‘F.?fc.J-)e 3 ‘- |
(2) of the Kh}ber Pak/m_/nkh'wa (Civil ‘: Sefvan(s)
(appointment), promotion and transfer) Rules 1 £?8£?avut‘/70r,?_,e : '_ 5.-_.‘ .
a department to lay down method of appomz‘mem‘
.qualification and other cond/'t/oﬁs applicable to thepostm ‘.
consultation with Eslablishment & Administrative Dopm(mnnt 3
and the Finance Department. In the instant case" ji‘he_’ du/y |
elected Provincial Assgmbly has passed the Bi///,.ét}é‘,‘ whrch S
was presented through pfoper 'channe/ ie Lawand
Establishment Department, which cannot be quashpdor .‘ o
| declared illegal afAfh/'s stage. - - - '.
@ Now c;omzing to the second aspect of the casema( . -‘
i pelitioners legitimate expectancy in tz;:e s/;ape of D/o ”7Ot10n
has suiered due to fh'e promuigation of Act, /bfdmt/us St
respect, it is'a long standing principle that prohvoz‘io_n-‘:[si: /70{ a. e
ve_st{ed right but it is also an established principle t‘harwhen |
ever anyllaw, rules or r‘nstrucfions regarding pron7.o_:i‘/'bf.7f:é7_‘ré:f
'v-/'oid?éd theé it 5ecome vested r.igln". No doubt petmoners zn

/.’/’ the first instance cannot claim promotion as a vested right - - -

STTESTED

C ok N_C"R /
IR TN ——t .
C T i GOt




(¥}

(22}

1Y

3

P

LN

f_){_./l‘ those who fall within. the promoltion ,zo‘}')c}:'c;_fo',./“)‘c'n/;'-:.--'th-(;--~

right to he considered for promotion. |

16- Since the Act, XVI of 2009 has been doclared a -

beneficial ‘and remedial Act, for the purpose ‘of all those

employees who were appointed on contract and may (jayé e

become overage and the promulgation ofz‘heAcrwas ‘. Tl

necessary to given them the protection (heré{é;rﬂé',,'rlﬁe' oth,ef o

side of the picture could not be brushed a szdesxrnp/y Itis -

the vested right of in service employees to be’fc@nSidereEJ.-for' - o

promotion at their own turn. Where a valid ahd propé-r‘-.ru/_e's

for promotion have been framed which are not given efféct, T

such omission on the part of Government ag‘é/bcyfam‘q;un:a‘s'
to failure to perform a duty by law and in such éase's,: High

Court always has the jurisdiction to interfere. In s'ervfc':é.. .

employees / civil servants could not claim _p'f_o.mo'(/.'o.n'.'z_fq G SRR
higher position as a matter of legal right, at the same 'z‘/;rn_ie‘_,:'_ir S
had to be kepl in mind that all pubiic powers .'.m?é:ré m '("f?é"' SRR

nature of a sacred trust anc iis functionary are: required, to i

exercise 'same in a fair, reasonable and transparent manner -

strictly in accordance with law. Any tfansgress':‘/‘oh"éfr'brh-"suc-h': kR S
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principles was liable to pe restrained b vy the supé'rior.béun_‘s in -

their jurisdiction under Article 199 of the Constitution. One. .

could not overlook that even in the absence of ’st:r»fct’ /ég.af'-

right there was a/wéys legitimate expectancy on t/;re 'p‘aﬁ; éf’a |
senior, competent and honest carrier civif servant z‘o_'-_be»‘k
promoted to a higher position or to be éon-si&e'ré_d lfq)fl
promotion and which could only be denied for ;g'o'o:d proper

and valid reasons.

@ Indced  the petitioners can not claim their initiat

appointments on a higher post but they have evéfy r)’ginf» to
be considered for promotion in accordanc,e: .wi(h,' _ thé~

promotion rules, in field. It is the object of the es@b”?"?.”’@”f g

of the courts and the continue existence of courts .of law isto .

dispense and foster justice and to nght the Wmng} onos
Purpose can never he complately .'mlzfcw,.‘(_‘f w.){c':_;s'_ (i/.ui' /'_/'1"
Justice dona was undone ancl unfess the courts S.f;;~ppe.d"'iir: L
and refused (o perlpe(ua(e what wa§ patently unjust unfa/r :.

and unlawful. Moreover, it is the duty of public adthor{ﬁefsfas‘ L

appointment is a trust in the hands ot public aufho’r/ffi‘es}éhdtit‘.‘" e

is their legal and moral duty to discharge their fon_c'(ionjs.-as.




trustee with complete transparency as por requirement of

" law, so that no paerson who is eligible and entitle (o ‘h(-.)/f!-";‘;ur;l.'

posl is excludaed from (e purpose of soloction and-is.nol -

.

depiived of iils any ..yht.

remaedial legislation but its enactment has effectcd',th'e,_-'inf

service employees who were in ‘the ',oromotion*zbné;u

therefore, we are convinced that to the extent of i‘h';fsvérvi,cé”

Ca"ﬂ / @onsidering the above-seltled. principles-we ~a':r3e of the B

figm opimon thal Act, XVI of 2009 is although bene-ﬁciai and -

employees / petitioners, who fall within the pronjbtibrj i.jf.'_‘on:e' )

have suffered, and in order to rectify the inadvertent mistake.

of the respondents/Deparm?ent, it is recommendg_ad'fhaf ~t_i7e

promotion rules in field be implemented ah’dﬁ: .'H-joéé'

employees in a particular cadre to which Ceﬂé’.’f?”"@Udf_a:for_ L

promotion is reserved for in service employees, the same be « ~ - ‘

filled! in on promotion basis. In order to remove the ambiguity. - '

J—t

i ' ’ N . N - . . . ’ ": o '“' : :i :A'
| cadre as per existence rules, appointment is fo be-made.on.

and confusion in this respect an example is quoted, “Ifin-any :

S

S0/50 %. basis ie 50 % initial recruitment and 50 %

ATTESTrn
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the following terms:-
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oA UF THE DISTRICT EDUCATION OFFICER ( MALE ) DISTRICT BUNEKX

FMATL: LROBUNERAGM AT COM
PHONE & FAX NO: 0989-5 104685

NOTIFICATION:

(“mhcqucni apon the recommendation of the Departmental Promotion Commitlee and in
psuance of the Govcrnmcnl of Khyber Pakhtunkiwa Slementary & Secondary Education Notification
N BOR&AY -1 8/E&SER2012 dated 11/07/2012, Finance Department Endt: No. SOFRYEFD/10-22(E)2010 daed
LoD and Dircctor Elementary & Sceondary Ceneation. Khyboer Palkhlunldven  Cndst: NaA208- LT e
Pie 2ePromotion SST B-16 dated 22/0772015, the, following SCTS/CTS, SOM/DM, SAT/AT, STT/ITE. Qaritsenior
nm i“)l{ln:\]"kl T/PSTs are hereby promoted and postcd o the post of SST(Bio-Chem), 88T (Phy-Maths), 55T
{Eener xl} in GHSS/GHS B BPS-16 (R 1ODO0-800-34000) plus tsual aliowinees as admissible under the rules on
regular basis with imiediate effect under the exisling poiicy ol the provincial Guvt on the terins and conditions

siven below

LPROMOTED FROM PSHT/SPST/CST TO THE POST OF SST(BIO-CUEMY BES- (6

Name of Offtcind ‘ I'resent Pince of Posting SC;]—(;H Where Posted : Runmrt‘l.;v.:.- h |
: : ; — e e o]
Said Fusain Shah | GPS Manai Takhtaband (“HQ} Budal ANV D }
" ] e om0 JE R
Daulat Khan GPS Kinger Gl s ki Gat AN |
Zahid Al ‘ GPS Miana l‘iauifgn (GHS Sowawai AV.P “ i
oI )'VH)] D FROM P\U T/ISPE l ST IO THE POST OF SST (PHYV-MAT FISY BPS-if
I g | J_‘Ijl:nrlcx Khan GPY K \(I i . ] Gid :5 I\ulym 1 \ ;

A PROMOTIED FROM .\('“I JCTT 1O THE, POST OF S8 (GENY, RAT)BPS-16

i\ ™ n“i Nawme of Official ‘ Present Place ()f]’().‘i(:;g ;:l;o-ol Where I’ostt;lm Y

i i i M. Rinz ur Rehman GHS Dagai - GHS Janak Randa

I ! I\ fhakht ‘alm GHSS Churgnshto CHAS Nugram

E 1 ] l_ arhy Zada GHSS Tutali GMS Alkhunserai

l 1 l fzhar ul H;u: o GHS \'i;-nuz:lx w N GH—b Sc)\'\;.‘l\\';—'r—— I .-\..;\".I;- |

! < 1 Safarash Khan GHSS Tolafai GMS Mugh Dara AN

l‘—ﬁ Fazhi Waqood : (f‘}H‘SS Gurgushio- GMS Hal /-‘\N’.wammJ
E 7 Sher Akbar GCMHS Daggar GMS Bandee ANV 1
ir 5| Maskin GHS Diwana Baba GiviS Sharghashay AN l
[l n | Sherin Zida GHSS Gadez: - s emy_mhc,in ‘ S AvE _ E
4, PROMOTED FROM PSTI TISPST/PST TO THE POST OF SST (GENERAL) BPS-16

g“" No ’ Name of Offteiad I’uwn_l‘i_l_l_t"(—r_ri l‘ns_s_n‘uhf i S‘_I,m.l.',l Wl:mc? ns.nl o Remnrks il
i 1 Said Ahmad GPS Too Banr | GMS Shangra ANV ]l
b Musharal iKhan GPS Bar Gokand \ GHS Gokand AN |
l{ 3 Ubaidubluh GPS Jowar Nol GMS Leganui . ‘\“ - !
\ l‘mkhl'mem GPS Kotwal GHS Bazarkot B \13_* l
R T s M T RS




T pore

E

o ~

B /A

¥

;“ ?o'/h .

- _!?']'\"i(i'l“l",]l) FROM SHM/DIN TO T POST O ST (GIENT ALY BB S-1

e . . e e e e \
§ f e of Oficial | Present Place of Posting School Where Ui ,lul l i\un i lv ‘
i . — R L e e e e e e o)
Subham Gul GHS Budal CGMS Alami Banda i
: MDD i"Rf,)T\‘! SAT/AT. TO TI13E ('YSI OF §ST (f ENTRAL ) nrS-16

; e s - Sese P

; e

{ U Fie D Same of Officinl | Present Place of P mtmn I School Where Posted

3 |

3 IR A [T SR UPR PSP

i Lo Mool Amin GHS Dherai ! GHS Ch anar ANV P

i | T — : [ e [
}

! FROMOTED FROM STI/T I= TO THE POST OF SST (GENERAL) BPS-[h

T — s
I Myme of Official | P uscn[ Place of us[tng nd\(](l[ Where Posted Remarks

’ il ivir. Tarig GHSES Amnawar 1 GHSS Amnawar ANVD |
¢ a0 ROMOTED FROM SOARI/QARI TEYTHE POST OF SST (CENERATL) RIS-1a

3 hala T g " ) i

§ poo = - e e )
3 r - g v -~ . o . ! -1 X

3 pote | Name of Officint | Present Place of Pasting School Where Posted Remarks

S i B ;. E——
% i Abdul Qayum GHS Mawakalay | GMS Kass Chagarzi ANV

: R - — e
: /

! /

{ i A nditions:

; fo Vhey would be on probation tora peciod of one year, extendable for another one yoar.

i e will be governed by such rules and vciulations as may be issucd from tine 1o time by the Govl,

%

H Pl services won be tevminated nboany tine, in cime theie performnned s fowmd vosatizfhetary iy
i probatinnary period. In casc of misconduct, (hey shall be proceeded undei the rutes Framed from tie 1o e,
3

¥

: A Fhenpe report should be submitied to all g:nnccrnccls.

S e A DA will be allowed for joining their dutvy.
Thewwal! give an undertaking to be recordod in (heir service hooks 10 e offect that i any over payrent 5 manle

-~

oo liph ol this order, will be recovered and if he is wranply promaoled hie will be veversed.,
1 3 wa)

(HANIF UR REHMAN)
DISTRICT LDUCATION OFFICER (M)

BUINER
Breinin vl ;-9"-7-" 32 l)atcd . ‘//_/4\4.'7{}

opy forwarded for infor imation and necogsary action to: -

v tnpectr Blementary &Sceondary Edug ation Khyber Pakhtunkhwa Poshmwar with i/10 Eadstis NoATOR-E4/Tile
2ivomotion SST 13:10 dated .Z"/U"/‘ (s

n. ]nl[\.‘ Commissioner Buncr.

District Accounts Qfficer Buner.

Otdrict Monitoring Officer Buner,

{v Distriet Education Officer (V) Buner.

,:nh Divisional Education Officer (M) Buner.

i Principals/ticad Masters concerned.
L tenchers concerned. A ‘ L 11“ AT?EST
S N ED

o pdaer biles o e e T T S
T I)ISH\[LI l_,I)U(/\IION()IlIL,I R ()
‘ ‘ BUNER ,./

//?/ .




BE

o LN
N

,,‘District-.Education Officer (M), Buner at Daggaijﬁ':fD EC 201 »_

!_____f__———’a'_'

TORE THE PESHAWAR HIGH COURT PESHAWAR

Rehmatullah, ssT, GHSS, Gagra, Tyistrict Bux
Shahbaroz Khan SST (SC), GHS Shal Bandi
Inamullah S5T (8C) GHS Diwana Baba
Balkht Rasooi Khan (5C) GHS Diwana Baba
rpdur Ragib ssT (G) GHS Bajkata

Sher Akbar sST (G) GMS Banda

Shairbar SST_ (G) GM3 Kuz Shamnal.

Aub Zar SST (G) GHS Cheena R |
Habib-ur-Rehman 5ST (G) GHS Bagra - | ) / Lk

. Shaukat 35T (5C) CHSS Amnawart

gubhani Gul SST (G) GMS Alami Banda.
Gl Said SST (G) GHS Karapa

giad Amin sST (G) GCMHS Daggar
gardar Shah (G) GCMHS Daggar -

Israr Ullah sST (8C) GHS Chanar

Mahir Zada (5ST) GHS Shal Bandail.
Shir Yazdan gST (G) District Buner

" Bahari Alam ST (5C) GHS Shal Bandai

Miskeen SSG (G) GMS Shargahy, District Burie'r..”'".'..' .

-

e sotiionets .
Versus ' T

Government of Khyber Pakhtunkhwa.' J‘:{hrou'gh:"
Secretary, E&SE Department, Peshawar: R

Iiifector E&SE, KPK, Peshawar.

........... Resp ondents .

ATTESTED




-

WRIT PETITION UNDER ARTIQLE 199
OF THE CONSTITUTION OF THE
ISLAMIC REPUBLIC OF PAKISTAN,
1973.

Sheweth;

1) That numerous vacancies of SST in BPS-16 were aﬁf:éiiabie_' -

" in the respondent department since long and no steps

were taken for appointments against tHose pos_fszl -

However, in the year 2008 an advertlsement Was','.k o

published in the print media, inviting. apphcatlons for

appointment against those vacancies, but a nder was -

given therein that in-service employees Woula n’_b.t‘_' Be

eligible and they were restrained from making

applications.

2) That the petitiohers do belong to the category of in-

service employees, who were not permitted -to_app_ly

against the stated SST vacancies.

3) That those who wers appointed on adhoc/ contra:ct baéis : o

against the abovesald vacancies were 1ater '.o-n'

regularized on the strength of KPK Employees‘,"'.; .'

: (Regulanzatlon of Services) Act, 2009 (Act No XVI of.

2009)

ATTESTED

4) That the regularization of the adhoc/ contract

ergployees, referred o in the precedmg para prompted" LT

the left out contendents, may be the' m-ser\nce:

employees who desired to take part in the competw oni_ o

/»3_53'4; or those who did fall in the promotion zone; to flle Wn" ‘

e Pasbawar High

EXAM!NEH_




5)

6)

7

petitions, which were ultimately decided v1de ‘e_

consolidated judgment da‘ced 06.01.2015 (Annex A )

That while handing down the judgment 1b1d hlS ._ )

Hon'ble Court was pleased to consider the promotlon N
quota under paragraph 18 of the judgment, as also @’
direction was ade in that respect in the conc_liidihg"

para to the following effect:-

«Official respondents are directed to workout,:-'

the backlog of the promotzon quota as per above-"'f"f
mentioned example, wzthm 30 days and : o

consider the in-service employees; - t111 -__“'he_ !

backlog is washed out, Ll then there woul‘d be’

complete ban o1l fresh rec¥ u1tments

That the petitioners Were considered for pxomouon,:',;'

pursuant to the findings given by this aungust Court in the - N

abovereferred judgment and they were appomted on-".'-
promotion On various dates ranging from 01. 03 2012. to |

31.07. 2015 (Annex “R”), but with 1m*ned1ate effect

against the law laid down by the august Supr.eme c ou vt o

that the promotees of one batch/ year shall rla:x'ilt_;Seﬁiof-,';

to the initial recruits of the same batch/ year.

That till date seniority list of the 8§STs in BPS 16 1’1‘8‘.-8.1 not . |

been issued, as against the legal obhganon of the,'--i:-j:_;;'

respondents 10 issue seniority list every year

ATTESTEQ

- That though the petitioners were having the requned

qualifications much earlier and the vacanc1es Were also -

¢ available, but they were depnved of the beneﬁt of

prorriotion at that juncture, as against the prmc1p1e of law

ATTESTf

cYMGiNe



laid down by the apex Court in the case of Azam All n
reported 1985 SCMR 386 and followed in” Muhammadr._f 3
Yousaf (1996 SCMR 1287). As such they were. depnved K

frommn the enjoyment of the high post not only in: terms of .

status but also in texms of financial benefits for years

9) That feeling mortally, aggrieved and havmg no- 'other.-‘-u
adequate " and efficacious remedy, the petmoners |
approach this august Court for a redress, inter al.la__,pnf L
the following grounds:- R

GROUNDS

. That the petitioners were equlpped with a11 the requlte--v - |

qualification for promotion o the posts of sbfr (Bps 16)7__
long ago and also the vacancies were avallable Qut fox_:_l-‘:: T
no valid reason the promotlons were \mthheld and thet-

posts were retained vacant in the promotlon quota, .

creating a backlog, Whlch was not attnbutable to the.

petltloners hence, as per following examlnatlon by the o
august Suprerme Court, the pet1t10ners are- ent1t1ed to o

the back benefits from the date the vacan<31es had:- o

occurred;

~ #“promotions of such promofee (pet1tzoners o
in the instant case) would be regular from
date that the vacancy 1eserved under the |

Rules  for departmental - promotzon"_;"'

occurred”

That the petltloners have a nght and entltlement to the_".f_"“_:"i;

back benefits ‘attached to the post from the-
EST =D

pode e

ATTESTED EXA’M!NE '

peshawarHigh Lour: B

DEC2ME

'ay the.':




C.

D.

1? ‘- L\\ 71 ai\,:)

That the petitionet

£. That the petitioner

" F. That petitionexrs €

ifications of the petl

qual

vacancies co1n01ded.

me batch, are requir
{ the res

sal

fresh appointees, bu
d uptill now 1o senl

ulated.

seniority list an

has been issued/ cire

That in ~view of the fact that

jesued, the P
peal not can hav
tatmg thelr grieva

issue appropriat

etitioners neither ca

ap

for agl
te

Court can
respondents to a
the prmc1p1e of law laid

pxonouncements reported in

SCMR 328, etc.

accordance with law as aga

4 of the Constltunon

gxoﬁnds with leave of th

ERY respondents pecomes KnowIl t
Prayer
In view of the foregoing, its 18,

ccef)tance of this petitiomn, thlo

pleased to 1ssue an appropri

e promonon of the

for treating th

s being the promot
ed to be placed S
pondents have sat ©

no seniority list has
n file a departmental_

e recourse to the Se

nces, thereiore thy

ct in accordance Wi
down by the apex? C
PLD 1981 SC 61

s have not
inst the p10v1510ns of

serve thelr right {0
e Court, after the stan

iate d1rect1on to the Ies

ees of one and the
emor to the : ;' ,

nthe _::'

jority list Whatsoever' :

been_‘ .

rvices Tnbunal ,
IS augus't.- L
dir ections’ to'-* : tlhei -
ith law,’ 1ﬁ v1ew of
ourt in the

2y 2003

been treated in

A:ctlcle

ce of the
o them. A T

therefore, prayed that ‘o'rﬁ T

Hon'ble Court may be L

petmoners from the

"””““‘ "“"‘"""“ v/

AN

urge add1t10na1 o

pondents' S

da‘;e" e




Jified on, and fhe vacancies had b;eéqm_e_?“
o circulate the semomy 115W7;' oo

ons to the petmoners bemg

they were du
able, and also t
g semor posm
st the fresh recru

hvail

16), glvm
promotees again

its.

titioners are found £1t

dy to which the p€

Any other reme
ay also be gl ranted.

in law, justice and equity I

2) Case law accordin

| petiticners
Through o
Muhammad
Advocate Sup fne Court .
& On
NS o~y
Rkhtat 11yas
Advocate High C ouxt
CERTIFICATE '
| Tt is certified that no such petmon on the sub]ect matter has
earlier been filed by the petitioner, in this august Court ~
LIST OF BOOKS:
1) Constitution of Pakistan, 1973.
gto need.

EXA g
Poshawar Ij? M ourl
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PESHAWAR HIGH COURT, . PES}IA ”VAR PR

ORDER SHEET -

: [ Date of Order/
Proceedings

Order or other Proceedings with Signatlﬁa‘o\f dgc

01/12/2016.

WP No. 1951-P/2016 M.

Present:  Mr. Isa khan Khalil, advocate iy

Mr. Rab Nawaz Khan, AAG f,dr_':_fes: > nc

fr ety

WAOAR AHMAD SETH, J.- Through  the instarit writ’ e

petition, the petitioners’ have prayed for-"igéué.n&f'o‘f an |

appropriate writ directing the respondents to treat their promotion | - :

from the date, they were qualified on and “also- to-circulate the -} T

seniority list of SSTs RBS-16 by giving them senior position being.
promotees against the fresh recruits.
2. Arguments heard and available r'e‘cor,d gone through. " |

3. The prayer so made, in the writ petition and argued

firstly, petitioners are claiming an appr’o;i:.r'_iéte: direction. toftlmé_- i
respondents Lo circulate the senior list of SSTs (BS-16). ch
according lo section-8 of Khyber Palchtunkhwa; '_C}i:vi_l S@ryarits:,

Act, 1973, lor proper administration of service, cadre, of post, the”

R —

ot bar clearly bifurcate, the case of petitioners in-two parts; |

15 XT X v
NS T gy

TIPS TIPS T LS P

ATTESTER N TfESTED

Pas%aw%?g?éf unﬂ

-/4@p£0@%1




| S appointing authority shall causc a scniority list-of the. members of o . -~ -
the time being of such service, cadre, or post t0 'be‘pi’e:pared?and- s

(he siid seniority list so prepared under stbscetion-1; shall be

PPN

revised and notified in the official gazette ‘at Jeast oncé in‘a |

calendar year, preferably in the month of January. In view of the.
clear provision of law, the first prayer of the_'petitiqﬁe1'é is
ved with the consent of learned AAG;-aI:'l‘d t]}é:_t:glﬁp@té_i;f

allow

authority is dirccted to issue the seniority iis.‘t'f_offS.S_T’_-vs' BS-16, in . S

accordance with the law, relating to seniority  etc, but in the |

‘month of January, 2017, positively.

lﬂble~ ;

'ﬁ’!b:xl v u»mrw-s Yof ﬁ st
s wereR A EdTAndTd:

S B¢ PN v st he e

- drdpk A

besqdesJﬁg Fonsrdcriigrthem ra-sena‘l@rﬂ Jecizish SO :

.,;_...‘-:‘u BT TR e e O . .
HEEeTUITSLIS, concered; "we’fare*‘ofmth :

LN Ot oAt NS

TN AL FRE PR g

SERANE o terms- and> condition--of..service-2a

0T I};}QL o e Wit petition:

/ 5. In view of the above, this writ petition is disposed of | ”

AT Ti::o T

: - - AM INE
Ly es%g(war High € g “’“

! | o 160ECE L
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with the direction to the respondents, as indicated in para-3, |
whereas the seniority and promotion being terms and-conditions |

of service is neither caterlain-able nor maintainable i writ |- "0

A

................

Nawab Shal
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- BETTER COPY.,

o '_"IN THE SUPREME COURT OF PAKISTAN
R (APPEAL JURISDICTION)

e MR JUSTICE EJAZ AFZAL KHAN
“ . MR. JUSTICE SH.AZMAT SAEED
MR JUSTICE EJAZ UL AHSAN.

e CIVIL PETITIONS NO: 127-P TO 129-P OF 2016

o ;. (Agamst the ]udgment dated 26.01.2015 Peshawar ngh Court Peshawar
e passed in w1th Petmon N0.2905 of 2009, 3025 of 2009, and others.

Ry 'T.h'e_'Chie'f S@:sretary, Gowvt: of KPK, Peshawar an,d Others... Petitioner(s)

(in all cases).

VERSUS.
o At_t_aul-laﬁ and Others
~ Nasruminullah and Others. .
Y Mukhtar Ahmad and Others. . Respondents

‘e ‘For the petltloner(s) M. Mu_]ahld Ali Khan, Addl A.G.KPK

N 'Eoy‘the'respondent(s): Mr. Ghulam Nabi Khan, ASC

Mr.Abdul Qayyum Sarwar, AOR.

" Date’of Hearing 20, 09. 2017.

ORDER.

Ejaz Afzal KhanJ. The learned Additional General

‘ -ﬂappearmg on behalf of the Goyt. of KPK stated at the bar that as per _
S mstructions of the Government he does not press these petitions. Dismissed
o as such

Sd/ Ejaz Afzal Khan,J
Sd/— Sh.Azmat Saeed,]. -
Sd/- I[jaz ul Ahsan, J.

- IsLAMABAb.

20.09.2017 .

ATTESTED
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y PE§HAWAR
J T 3
| - Service Appeél 'Nk'o:»'1'11/2018
' S'akid:l-lissain Sﬁah S~ST-GH’S »Shazlb:é;idé»i Disfrict Bunir .. Appellant.
» VERSUS
Se..cj'iie{tary lE&SE Department, Khyber Pa_!;hturjkhwa & others. ... Respondents

' JOINT PARAWISE COMMENTS ON & FOR BEHALF OF RESPONDENTS No: 1-3.

BEFORE THE HONORABLE KHYBER PA} iim UNKHWA SERVICE TRIBUNAL

Respectfully Sheweth :-

By
LN s
. !
s

The Respondents submit ac under:-

PRELIMINARY OBJECTIONS.

'1 . That the Appellant has got no cause of action/locus standi.
i+ That the instant Service Appeal is badly time barred.
3 TAh"atfthe Appellant has concea!ed mate‘*rial facts from;his Honorabl? Tribunal.
| 4 . That the instant Service Appeal is b seJ G maia fide intentions.

5 That the Appellant has not come'to 'this Eior*.or-_a"ble Tribunal with clean hands.

"6 That the Appellant is not entitled for the relief he has sought from this Honorable
Trlbunal :

7 ,That the instant Service'AppeaI is against the prevailing law & rules.

8 That the instant appeal is based cr. inafa-fide intentions just-to put extra ordinary g

. Pressure on the Respondents for gaining illegal service beneflts against the post of
SST(Sc )

9 That the Appeal is not ma‘in'tainab!‘e in its present form. o
10 That the Appeal is bad for mis-joinder & non joinder of the necessary parties.

11 That this Honorable Tribunal has got no jurisdiction to entertain the instant case.

.

TN,

i
ik

12 That the instant service appeal is barred by law. B

" 13 That the appellant has been treated as per (2w, rules & policy.

14 That the appeilant is not competent to file the instant appeal against the Réspondents.

sags That the notification dated 28/10/2014 is'iega!ly competent & is liable to be maintained.



o

L8]

10

"+ application from the eligible candidates for the appointment on adhoc basis against the
SST(G) Post in the year 2009 with the conditions that the in service teachers of all cadres

are not eligible to apply for the said adhoc & contractual posts.

That Para-2, is correct that the appellant is a regular & bona-fide Civil servant in the
Respondent Department & was not allowed like others in service teachers on the grounds

appointed on adhoc basis regularized by Respondent Department. (Copy of the said Act
2009 is already attached with the judicial file for ready references),

of the reserved quota for each cadre, whereas rest of the para regarding filing of a Writ
Petition 2905/2009 before the Peshawar High Court decided on 26/01/2015 with the
directions to consider to the Petitioner for promotion against the SST(G) B-16 Post &
consequent upon the said judgment dated 26/01/2015, the Respondent Department
has promoted the Petitioner against the SST(Sc: } post in BPS-16 in view of his seniority
cum fitness basis in the Respondent Department.

That Para-5 pertains to the Court record & judgment dated 26/01/2015 which has

already been implemented by the Respondent Department, hence no further
comments,

That Para-6 is correct tg the extent that the app_e!lant has been promoted against the
SST(G) B-16 post on the basis of his seniority cum fitness basis on dated 30/10/2014
with immediate effect instead of the year 2009.

That Paa-8 is incorrect & denied on-the grounds that the appellant has been promoted
against the SST(G) BPS-16 post in accordance with rules & on the basis of his seniority
cum fitness alongwith his other batch mates in the Respondent Department. Hence, the
plea of the appellant is baseless & liable to be rejected on the grounds that the cited
judgments reported as SCMR P-386 & SCMR 1996 P-1287 of the August Supreme Court
of Pakistan are not applicable upon the case of the appellant.

That Para-9 needs no comments being pertains to the Court record.

That Para-10 is also needs No comments being pertains to the Court record.
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11 That Para-11 is correct that the Respondent department has filed a CPLA against the
judgment dated 01/12/2016. passed by -the; Peshawar High Court before the August
’ Supreme Court of Pakistan but on later the said civil Petition was withdrawn on the
grounds that as per judgment date 26/01/2015 of the Peshawar High Court, a back-legs
., has been worked out for the promotion of in service teachers on the basis of their
' respective seniority cum fitness basis within the prescribed period of time, promotions
to the in service teachers are allowed on the basis of seniority cum fitness basis sin view
of the prescribed quota for each cadre in the respondent department.

12 That Para-12 is incorrect & denied. No departmental appeal has been filed by the
appellant to'the Respondents. Hence, the appeal in hand is liable to be dismissed on the -

following grounds inter alia :-

- ON GRONDS.

A Incorrect & not admitted. The impugned Notification dated 28/10/2014is in accordance
with law, rules & policy, as well as with immediate effect in terms of the appointment ,
Promotion & Transfer rules 1989. Hence, liable to be-maintained in favour of the
Respondents. ' -

B Incorrect & not admitted. The statement of the appellant is baseless & liable to be
dismissed on the grounds that the appellant has been treated as per law, rules & policy
vide Notification dated 28/10/2014, ‘which is not only within legal sphere but is also
liable to be maintained in favour of the Respondents.

C Inc‘orrec't & denied. The appellant is not entitled for the grant of back benefits against
' the SST(G) post since 2009 under the relevant provisions of law, recruitment %
promotion policy.

D Incorrect & denied. The appellant has been treated as per law, rules & criteria in the
instant case having no violation of Articles 25 & 27 of the constitution of Islamic
Republic of Pakistan 1973 by the Respondents. ' ‘

‘E  Incorrect & misleading. The stand of the appellant is illegal & without any cogent proof
& justification. ' :

F Legal. However, the Respondent Department seeks leave of this Honorable.
Tribunal to submit additional grounds, record & case law at the time of
arguments on the date fixed.

- Inview of the above made submissions, it is most humbly Prayed that this
Honorable Tribunal ‘may very graciously be pleased to dismiss the instant -

service appeal with cost in favor of the Respondent Department in the interest
of justice. o

Dated / /2018 ’ /l/ly

irector
E&SE'Department Khyber
Pakhtunkhwa, Peshawar, -
(Respondents No: 2&3)

Pakhtunkhwa, Peshawar.
(Respondent No: 1)

Py




PS BEFORE _THE HONORABLE = KHYBER PAKHATUNKHWA SERVICE -TRIBUNAL

! DESHAWAR,

Service Appeal No: -« :/2018

CTES U IN T o District 4as .....Appellant.

VERSUS

Secretary E&SE Department, Khyber Pakhtunkhwa & others.

AFFIDAVIT

{, = -2 . _ . Asstt: Director (Litigatic

-....Respondents

1-11) E&SE Department do hereby

zolernnly affirm and declare that the contents of the instar: Parawise Comments are true &

correct to the best of my knowledge & belief.

Oeponent

Asstt: Djrector {Lit: 11},
E&SE Department, Khyber
Pakhtumkhwa, Peshawar.




