
ORDER
1. Mr. Akhtar Ilyas, Advocate, learned counsel for the appellant 

present. Mr. Muhammad Adeel Butt, Addl: AG alongwith Mr. 

Muhammad Tufail, Assistant office of the Directorate, Elementary 

& Secondary Education (E&SE), Peshawar and Mr. Iftikhar U1 

Ghani, DEO(M) Buner in person present.

2 our detailedVrderVftoday'plaeed^in Service^Appeal
. \ ' s *^ V^82y20;r8^ titled i“Ab'dur>.Rashid^vs-i theAGovern'ment of Khyber

13‘Vluly, 2022

S
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Pakhtunkhwa through Secretary Elementary & Secondary Education 

(E&SE), Department Peshawar and others” (copy placed in this file), 

this appeal is also disposed of on the same terms. Costs shall follow 

the events. Consign.

Pronounced in open court in Peshawar and given under our 

hands and seal of the Tribunal this 13’^ day of July, 2022.
3.
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(KALIM ARSHAD KHAN) 
CHAIRMAN

(FAREEHA PAUL) 
! m™ber(E)
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Proper DB is not available, therefore, the case is25.11.2021
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15.06.2022 , Learned counsel for ihe appellant present. Mr. Yakmin Khan, ADEO 

alongwith Mr. Kabirullah Khaitak, Additional Advocate General for the 

respondents present.
L

Learned counsel for the appellant requested for adjournment on the ground 

that he has' not made preparation for arguments. Adjourned. To come up for 

arguments on 1.3

!

>2022 before the D.B.
A .

(MIAN MUHAMMAD) 
MEMBER (EXECUTIVE)

(SALAH-UD-DIN) 
MEMBER (.lUDICIAL)
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05.08.2021 Learned counsel for the appellant present.

Mr. Kabirullah Khattak, Additional Advocate Genera! alongwith 

Ubaid-Ur-Rehman ADO (Litigation) for respondents present.

Former made a request for adjournment being not in 

possession of the file today. This being an old case be fixed in last 

week of September, 2021 for arguments. Adjourned. To come up for 

arguments on 23.09.2021 before D.B.

:iq Ur Rehman Wazir) 
Member (E)

23.09.2021 Counsel for the appellant and Mr. Muhammad 

Rasheed DDA for the respondents present.

Learned counsel for the. appellant requested for 
adjournment for preparation and assistance. Case to 

uments on 25.11.2021 before the D.B.come up

(Rozifia Rehman) 
Member(Judicial)

...
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counsel for appellant and Kabir Ullah Khattak •Junior to
learned Additional Advocate General alongwith Ubaid ur Rehman

14.01.2021 J

ADEO for respondents present.

Due to COVlb-19, the case is adjourned to 01.04.2021 for 

the same as before.'

READER

. *

Due to non availability of the concerned D.B, the case is 

adjourned to 20.05.2021 for the same.

01.04.2021

\I
\

Due to pandemic of covid-19, the case is adjourned to05.03.2021

05.08.2021 for the same before D.B.

I

I
I

I
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■t-If .2020 Due to C0VID19, the case Is adjourned to 

2020 for the same as before.
%-

♦

' V;

Reader
•i-

Due to COVID19, the case is adjourned to 31.08.2020 for 

the same as before.
06.07.2020

r?

<. *

31.08.2020 Due to summer vacation, the case is adjourned to 

05.11.2020 for the same as before.

0k .
‘ . V

Junior to counsel for the appellant and Addl: AG 

alongwith Mr. Obaid Ur Rehman, ADEO for respondents 

present.

05.11.2020 ■V '

The Bar is observing general strike, therefore, the 

edto 14.01.2021 for hearing before the D.B.matter is i-y?--

V 4 t

Chairman(Mian Muhammad) 
Member (E)

?.

■v
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09.01.2020 Due to general strike of the Khyber Pakhtunkhwa Bar 

Council, the case is adjourned. To come up for arguments 

on 03.03.2020 before D.B.

Member Member

Counsel for the appellant and Mr. Kabirullah Khattak, 

Additional AG alongwith Mr. Muhammad Irfan, Assistant for 

the respondents present. Learned counsel for the appellant 

seeks adjournment. Adjourned. To come up for arguments 

on 08.04.20/20 Wore D.EL

03.03.2020

(M. Amin Khan Kundi) 
Member

(Mian Mohamffiad) 
Member

f.

‘4*



^.s ...

A. .
09.10.2019 Due to official tour of Hon’ble Members to Camp 'T \ 

Court Swat, instant appeal is adjourned to 20.l2.20l9/f^the

same.

Reader

. t
Learned counsel for the appellant present. Mr. 

Kabirullah Khattak, learned Additional Advocate General 
alongwith Mr. Obaid Ur Rehman, ADO present. Learned 

counsel for the appellant seeks adjournment. Adjourn. 
To come up for arguments on 26.12.2019 before D.B.

18.12.2019

MemberMember

Clerk to counsel for the appellant present. Mr. 
Muhammad Jan, DDA alongwith Mr. Obaid Ur Rehman, 
ADEO for respondents present. Clerk to counsel for the 
appellant submitted an application for adjournment as 
learned counsel for the appellant has gone to Islamabad 
due to his personal engagements. Adjourn. To come up 
for arguments on tomorrow i.e 27.12.2019 before D.B.

26.12.2019

'■N

Membermber

Counsel for the appellant present Mr. Muhammad 
Jan, DDA for respondents present. Learned counsel for 
the appellant seeks adjournment. Adjourn. To come up 
for arguments on 09.01.2020 before D.B.

27.12.2019

Member Member

6



I ■ V;

./
a-.
n

■r'hA
Learned counsel for the appellant and Mr. Muhammad 

Jan learned Deputy District Attorney present. Learned counsel 

for the appellant seeks adjournment. Adjourn. To come up for 

arguments on 15.05.2019 before D.B.

30.04.2019

.

• . r

• »

Member
« ■ .

a
nH-

Counsel for the appellant and Addl. AG for the 

respondents present.
15.05.2019

&a •

Due to demise of his father, learned Member of the 

Bench (Mr. Hussain Shah) is on leave. Adjourned to 

24.07.2019 for arguments before the D.B. . R\*4:
y.

f-.- - Chain n

I.
i-V ■

. 24.07.2019 Learned counsel for the appellant present. Mr. Usman 

Ghani learned District Attorney for the respondents prcscni. 

Learned counsel for the appellant seeks adjournment. 

Adjourned. To come up for arguments on 09.10.20T9 before 

D.B.

Ti ■
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n- ' (Hussain Shah) 
Member

(M. Amin Khan Kundi) 
Member
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Clerk to counsel for the appellant present. Shakeel24.01.2019

Superintendent representative of the respondent department 

present. Written reply not submitted. Representative of the 

respondent department seeks time to furnish written 

reply/comments. Granted. To come up for written 

reply/comments on 13.02.2019 before S.B

. o

Member

13.02.2019 Learned counsel for the appellant and Mr. Kabir 

Ullah Khattak learned Additional Advocate 

alongwith Ubaid ur
General 

present.
Representative of the respondent department submitted 

written reply/comments. Adjourn. To 

rejoinder/arguments on 28.02.2019 before D.B.

Rehman ADO

come up for '

ember

Clerk to counsel for the appellant and Addl. AG 

alongwith Hayat Khan, AD 

, present.

28.02.2019

for the respondents

Due to general strike on the call of Bar 

Association instant matter is adjourned to 30.04.2019 

before the D.B.

V 'Chairrnan

k i'- A

■
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Neither appellant nor his counsel present. Mr. Kabirullah 

Khattak, Addl: AG for respondents present. Case to come up 

for written reply/comments on 09 .10.2018 before @.B.

10.08.2018

Ch^Hnan

Counsel for the appellant Mr. Akhtar Ilyas Advocate 

present. Mr. Kabirullah Khattak, Addl. AG for the 

respondents present and made a request for adjournment. 

Granted. To come up- for written reply/comments on 

27.11.2018 before S.B.

09.10.2018

y
Chairman

Learned counsel for the appellant and Mr. Kabir Ullah 

Khattak learned Additional Advocate General alongwith Mr. Hayat 
Khan Assistant Director present. Written reply not submitted. 
Representative of the respondents seeks time to file, written 

reply/comments. Granted. To come up for written 

reply/comments on 18.12.2018 before S.B.

27.11.2018

Member

Learned counsel for the appellant and Mr. Kabirullah 

khattak learned Additional Advocate General alongwith 

Muhammad Azam KPO present. Written reply not received. 

Representative of the respondent department seeks time to furnish 

written reply/comments. Granted by way of last chance. To 

up for written reply/comments on 24.01.2019 before S.B.

18.12.2018

come

-i -i: :•.
-^•1 ■

■V .

Member
./V.
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rM07.02.2018 Counsel for the appellant present. He submitted preliminary 

arguments that similar appeal no. 363/2016 titled Shireen Zada-vs- 

Education Department and appeal no. 489/2017 titled Sher Yazdan-vs- 
Education Department have already been admitted ^o regular hearing. This 

has also been brought on the same grounds.

•v

In view of the orders in the above mentioned service appeals this 

appeal is also admitted to regular hearing on the basis of the submission of 

the aboye mentioned plea. The appellant is directed to deposit security and 

process fee within. 10 days. Thereafter notices be issued to the respondents 

for written reply/comments on 16;04.2018 before. S.B.

♦

■ !

i

(AHMAD HASSAN) 
. .MEMBER

j
. K

I : I

16.04.2018 Clerk of the counsel for appellant and Addl; AG lor the 

respondents present. Security and process fee not deposited. Appellant is 

directed to deposit security and process fee within sevc'n:(7'):days;dhcrcafter 

notices be issued to the respondents for written • repl'y/comments on

05.06.20f8 before S.B.

Member ' .V

05.06.2018 Learned counsel for the appellant present. Learned Additional 
Advocate General present. Security and process fee not deposited. Learned 
counsel for the appellant requested for further time to deposit security , and 
process fee. Requested accepted by way of last chance. Five days given toAppeffarft Deposited

Securityj!|-Process Fea deposit security and process fee. Thereafter notices be issued to the
respondents for written reply/comments. To come up for written 
reply/comments on/®8’l9 before S.B

Member
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Form-A

FORMOFORDERSHEET
Court of

Case No. 88/2018

Date of order 
proceedings

S.No. Order or other proceedings with signature of judge

21 3

The appeai of Mr. Khan Wall Khan presented today by Mr. 

Akhtar iiyas Advocate, may be entered In the institution 

Register and put up to Worthy Chairman for proper order 

please.

23/1/20181

REGISTRAR '

2- This case Is entrusted to S. Bench for preliminary hearing 

to be put up there on J ? j

’t. 't

:•'
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL. PESHAWAR

S.A. No. Ill /20i8
?

Said Hussain Shah Appellant

Versus

Govt, of KPK through Secretary, (E&SE), 
Department, Peshawar and others............. Respondents

INDEX

Description of documents.S.No. Annexure Pages.a1. Appeal
Copy of consolidated judgment 
dated 31.07.2015 '

• 2.- A

Copy of p-romotion order 
31.07.2015

3. B

4. Copy of W.P.No. 1951 and order
Copy of order of august .Supreme 
Court of Pakistan dated 20.09.2017

C
5. D

Copy of departmental appeal / 
representation 

6. E
t|Q-

5i7. .■ Wakalatnama
T

Dated:

Appellant

Through

Akhtar Ilyas
Advocate High Court 
6-B Haroon Mansion 
Khyber Bazar, Peshawar 
Cell: 0345-9147612
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR "

£>iary jSJo. / ^ ^

S.A. No. /2018

Said Hussain Shah SST (G) 
GHS Shalbandai, District Buner Appellant

VERSUS

Govt, of KPK through Secretary, Elementary & Secondary 
Education (E&SE), Department, Peshawar.

Director, Elementary & Secondary Education, (E&SE), Khyber 
Pakhtunkhwa, G.T Road, Peshawar.

1.

2.

District Education Officer (M), District Buner at Daggar.3.

Respondents

APPEAL U/S 4 OF KHYBER PAKHTUNKHWA 

SERVICE TRIBUNAL ACT, 1974 FOR 

TREATING THE PROMOTION OF THE 

APPELLANT FROM THE DATE HE HAS 

QUALIFIED ON, AND THE VACANCIES HAD 

BECOME A VAILABLE:

Sheweth;

1) That numerous vacancies of SST in BPS-16 were available in the
respondent-department since long and no steps were taken for 

appointments against those posts. However, in the year 2009 an
advertisement was published in the print media, inviting 

IFi applications for appointments against those vacancies, but a rider
was given therein that in-service employees would not be eligible 

and they were restrained from making applications.
o-

1 l/ty
2) That the appellant do belong to the category of in-service 

employees, who were not permitted to apply against the stated 

SST vacancies.

3) That those who were appointed on adhoc/ contract basis against 
the abovesaid vacancies were later on regularized on the strength 

of KPK Employees (Regularization of Services) Act, 2009 (Act 
No.XVI of 2009)
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4) That the regularization of the adhoc/ contract employees, referred 

to in the preceding para, prompted the left out contendents, may 

be the in-service employees who desired to take part in the 

competition or those who did fall in the promotion zone, to file 

writ petitions, which were ultimately decided vide a 

consolidated judgment dated 26.01.2015 (Annex “A”)

5) That while handing down the judgment, ibid, the Hon’ble 

Peshawar High Court was pleased to consider the promotion 

quota under paragraph 18 of the judgment, as also a direction 

was made in that respect in the concluding para to the following 

effect:-

“Official respondents are directed to workout the 

backlog of the promotion quota as per above mentioned 

example, within 30 days and consider the in-service 

employees, till the backlog is washed out, till then there 

would be complete ban on fresh recruitments”

6) That the appellant was considered for promotion, pursuant to the 

findings given by the august High Court in the abovereferred 

judgment, and he was appointed on promotion on 31.07.2015 

(Annex “B”), but with immediate effect, as against the law laid 

down by the august Supreme Court, that the promotees of one 

batch/ year shall rank Senior to the initial recruits of the same 

batch/ year.

7) That till date seniority list of the SSTs in BPS-16 has not been 

issued, as against the legal obligation of the respondents to issue 

seniority list every year.

8) That though the appellant was having the required qualification 

much earlier and the vacancies were also available, but he was 

deprived of the benefit of promotion at that juncture, as against 
the principle of law laid down by the apex Court in the case of 

Azam Ali reported 1985 SCMR 386 and followed in 

Muhammad Yousaf (1996 SCMR 1287). As such he was 

deprived from the enjoyment of the high post not only in terms of 

status but also in terms of financial benefits for years. It may not 
be out of place to mention here that the appellant was at 
promotion zone at the time of Regularization of Adhoc recruits 

of2009.

9) That appellant alongwith others filed W.P.No. 1951-P/2016 for 

issuance of seniority list and considering the appellant from the
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date when the Adhoc Employees were regularized instead of 

immediate effect.

10) That the stated writ petition has been decided by worthy 

Peshawar High Court vide order dated 01.12.2016. (Copy of 

W.P.No.l951 and order is attached as Annex “C”)

11) That the respondents assailed the judgment of Peshawar High 

Court referred to in Para-4 above before the august Supreme 

Court of Pakistan. On 20.09.2017 (Annex “D”) the respondents 

withdraw the petition and as such the judgment of hon’ble 

Peshawar High Court attained finality.

12) That after the withdrawal of appeals, the appellant preferred 

departmental appeal/ representation (Annex “E”) to respondent 
No.2, through proper channel, which was not decided/ responded 

within the statutory period, hence the instant service appeal, 
inter-alia on the following:-

GROUNDS:

A. That the appellant was equipped with all the requisite 

qualification for promotion to the posts of SST (BPS-16) long 

ago and also the vacancies were available but for no valid 

reason the promotion was withheld and the post was retained 

vacant in the promotion quota, creating a backlog, which was 

not attributable to the appellant , hence, as per following 

examination by the august Supreme Court, the appellant are 

entitled to the back benefits from the date the vacancies had 

occurred;

^‘promotions of such promotee (appellant in the 

instant case) would be regular from date that the 

vacancy reserved under the Rules for 

departmental promotion occurred”

B. That the appellant has a right and entitlement to the back 

benefits attached to the post from the day of the qualification of 

the appellant and availability of the vacancies coincided.

C. That the appellant being the promotee of one and the same 

batch, are required to be placed senior to the fresh appointees, 
but the respondents have sat on the seniority list and uptill now 

no seniority list whatsoever has been issued/ circulated.
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D. That the appellant has been discriminated, which goes against 

the provision of Articles 25 and 27 of the Constitution, 1973.

That the appellant has not been treated in accordance with law 

as against the provisions of Article 4 of the Constitution.
E.

F. That appellant reserve his right to urge additional grounds with 

leave of the Tribunal, .after the stance of the respondents 

becomes Imown to him.

Prayer:

In view of the foregoing, it is, therefore, prayed that on 

acceptance of this appeal, this Hon’ble Tribunal may be pleased to 

issue an appropriate direction to the respondents for treating the 

promotion of the appellant from the date he was qualified on, and the 

vacancies had become available, and the impugned order may kindly 

be modified by giving effect from the date when the fresh recruits are 

regularized w.e.f. 2009 alongwith back benefits in accordance to the 

judgment dated 26.01.2015 and also to circulate the seniority list of 

SSTs (BPS-16), giving senior positions to the appellant being 

promotee against the fresh recruits.

Any other remedy to which the appellant is found fit in law, 
justice and equity may also be granted.

Appellant

Through
Akhtaaniyas
Advocate High Court

AFFIDAVIT

I, do hereby affirm and declare on Oath that the contents of the 
accompanying Appeal are true and correct to the best of my 
knowledge and belief and nothing has been concealed from this 
hon’ble Court.

Deponent

NOTARYPUrUC ★
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! Writ Petition No.2905 of 2009.
\

petitionATTA ULLAH AND OTHERS

VERSUS.

THE CHIEF SECRETARY KPK ETC....RESPONDENTS..

JUDGMENT.

■ 01' smsDate of hearing

r\h bf :
QfVY\

Appellant/Petitioner ('•|/dm' A

Respondent 0 f/ /
(

i/l//lQ/\f? AHMAD SETH,J> Through. this single

judgment we propose to dispose of the instant Writ Petition

No.290.5 OF 2009 as well as the connected Writ Petition

Nos.2941. 2967.2968.3016. 3025.3053,3189:3251-.3292-■ of ■

2009.496.556.664,1256.1662.1685.1696.2176.2230.2501.2696. ■

2728 of 2010 & 206, 355.435 & 877 of 2011 as- common '

Y ' question of law and fact is involved in all these petitions.

- osvro
9 -,

■■■ ■ ■■

0^2015 -V.
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2- The petitioners in all the. writ petitions have.-

approached this Court under Article 199 of the Constitution of.

Islamic Republic of Pakistan, f973 with the following relief:-

“li is, therefore, prayed that on acceptance' 

of the Anwfided Writ Petition the above 

noted Act No.XVI 2009 namely ‘The North 

West Province Employees (Regularizatiob 

of Services) Act, 2009 dated 24"‘ October, . 

2009' being illegal unlawful, without.

authority and' jurisdiction, based on.

malafide intentions and being-.

unconstitutional as well as ultra vires to

the basic rights as mentioned In the

constitution be set-aside and the.

respondents be directed to fill up the aboveI

noted posts after going through the legal ; : 

and lawful and the normal procedure as

prescribed under the prevailing laws .
•• . •;

instead of using the short cuts for obliging ...

their own person.

It is further. prayed that the

notification datedNo.A-14/SET(M)

11.12.2009 and Notification No.A-17/SET(5)- .

Contract~Apptt:2009 dated 11.12.2009, . as

well Notificationas

No.Sd(G)ES/1/85/2G:p9/S.S(Contract) dated■?

r-.): -. •

i



21.05.2010 issued as a result of above h.
!

noted impugned Act whereby all the private '

respondents have been regularized may '- ,

also be set-aside in the light of the above

submissions, being illegal, unlawful, /n-. - :
i

constitutional and against the fundamental 

rights of the petitioners.

!
i
I

Any other relief deemed fit and

» - ' proper in the circumstances and has not . •;
t

been particular asked for in the noted Writ,
i

Petition may also be very graciously
:

granted to the petitioners".

It. is averred in the petition that the petitioners [are ■3-

soiviixj ill Iho hduciiiiun Diipiiiiniunl ol KI’K woikiiig puslud

PST.CT.DM.PET.AT/rr, Quii and SET in'different ras

Schools; that respondents No.9 to 1359 were :appoin.ted on

adhoc/contract basis on different times and lateron their

sen/ice were regularised through the North West. Frontier .

Province Eniployecs (Roi/ularizalion of Soivices). Act, 2009:'

got the requiredthat almost all the petitioners have

qualifications and also goL at their credit the length of .seirice;

that as per notification No.SO(S)6-2/97 dated.03/06/i998-n .

■

fESTED
■'■I

E X A M I '/SP.- . .
F-’r'‘^^.tC'»var Court.

I
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the qualification for appointment/promotion of the: SET

Teachers BPS-16 was prescribed that 75% SETs shalf.be

selected through Departmental Selection Committee..oh the

basis of batchwise/yeaiwisQ open merit from amongst the

candidates having the proscribed quallficalion aird remaining.

25% by initial recruitment through Public. Service

Commission whereas through the same notification the .

qualification for the appointment/promotion of the Subject

Specialist Teachers BPS-17 was prescribed that 50% shall.

be selected by promotion on the basis of seniority earn '

fitness amongst the SETs possessing the qualification

prescribed for Initial recruitment having five years service and .

remaining 50 by initial recruitment through the Public Sorvjce

Commission and the above procedure was adopted by the ■

Education Department till 2ZV9/2002 and the appointments

on the above noted posts were made in the light of the above-
I

notification. It was further averred that the .'Ordinance ■■■ •

No.XXVI! of 2002 notified on 09/08/2002 was promulgated, . :

under the shadow of which some 1681 posts of diffqrenf.

cadres were adveriised by. [he Public Service Commission

I
ATT^

ATTESTED
A

i/
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That before the promulgation of Act No.XVI of 20D9
it ivas

p/acr/ce of the Education Department that ' instead . of - ■ -

promoting the eligible and competent persons amongst the 

teacheid community, they have, been advertising the above ' 

noted posts of SET (BPS-16) and Subject Specialist (BPS--,

17) on the basis of open merit/adhoc/contract wherein it 

clearly mentioned that the said posts will be temporary and 

will continue only for a tenure of six months

■ was

I
or -tijl the.

^ •,
appointment by the Public Serviced . Commission ■PT

Departmental Selection Committee That after 'passing (he . ' 

KPK Act No.XVI of 2009 by the Provincial Assembly the 

fresh appointees of six months and one year.on the \ adhoc: 

and contract basis including respondents no.9 to, 1351 ■wipr-a- 

Clear affidavit for not adopting any legal course to make tliei'r

services regularized, haye been made permanent ■ and ■

regular employees whereas the employees and'teaching ' ■ 

staff of the Education Department having at their credit 

service of minimum 15 tg maximum 30 years .have been 

ignored. That as per contract Policy issued on-.26/.T.0/.2p0.2 ■ ■ 

the Education Department was not authorised/entitled 'to. ■

a

\

p, :



ni3l<e appointments in BPS-16 one! sbove on the contract .

basti. .as the only appointing authority under the rules 

Public Service Commission. That after the publication 

by the Public Service Commission thousands, of teachers 

eligible for the above said posts have already applied but 

they are still waiting for their calls and that through the above

-was .

made

Act thousands of the adhoc teachers have been regularized/ 

which has' been adversely effected, the rights'-of the ■ 

petitioners, thus having no efficacious and adequate remedy ' 

available to the petitioners, the have knocked the. door of this 

Court through the aforesaid constitutional petiildns^. V-

I

The concerned official respondents have ' furnisljed. 

parawise comments wherein they raised certain . legal pnd 

factual objections including the question of maintainability of 

the writ petitions. It v^as Tirther stated that Ruie '3(2) of the 

Civil Sen/anty (Appointment,

4-

N.W.F.P. Promo.tion ' <5

11ansierJRules 1989. authorised a department-to lay down 

■meihod of appointment, qualification and other conditiejns 

applicable to post in CQnsuitation with Establishmeni- &

Administration Depahmetit and^ the FinanceDepartmunt.

«•.

TU
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That to improve/uplist the standard of education, 

Government replaced/amended the old procedure

incluaing SETs through Public Service Commission KPK for 

rccniilmcn't- of SETs B~16 vide Notifiendof) No.SO(:PE;-)d-

■ the: ii

i.eT 100%.■
. ^

1 •

5/SS RCA/o' HI dator' 18/01/2011 \A/herein 50% SSfs (SET) 

shall be selected by promotion

• i

the basis of senidrity-.cum -. ■on U

fitness in dne following manner:-

\
. "(i) Forty percent from CT (Gen),

CT(Agr), CT(lndust: Art) with at least 5

years . service as such and having the

qualification mentioned in column 3.

(ii) ' Four percent from amongst the DM

with at least 5 years service as such and

having qualification in column 3.
■:.

(Hi) Four percent from amongst the PET

with at least 5 years service as such and

having qualification mentioned in column 3.

One percent amopgst Instructional(iv)

Material Specialists with at least 5 yearsI

I
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service and having qualification mentioned

in column 3."
■ ■ .j

It is further stated in the comments that due:, to ' the

degradation/fall of quality education the Government,

abandoned the previous recruitment policy ■ of. '■

promotiorhjppointment/recruitment and in order to improve

the standard of teaching, cadre in Elementary & Secondary.' .

Education Department of KPK, vide Notification .dated'

z' 09/04/2004 wherein at serial No. '1.5 In column 5 the

appointment of SS prescribed as by the initial 'recruitment-

and that the (North West Frontier Provincial) . Khyber

Pakhtunkhwa Employees(ReguIarization of Seivl'ces/Act.

\
2009 (ACT No.XVI of 2009 doled 24"’ October, 2009 is legal,

IdWful and in accordance with the Constitution of Pakistan

which was issued by the competent authority and jurisdiction,

therefore, all the writ petitions are liable to be dismissed.

5~ ' lA/e have heard the learned counsel for the parties and

have gone through the lecord as well as the iaw on the

subject.
ATTE
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6- The 'grievance of the petitioners is two fold- in respect . 

of Khyber Pakhtunkhwa, Employees (Regularization of

:■

r

Seivices) Act, 2009 firstly, they are alleging that regular post 

In different cadres were adveiHsed through Public Service

Commission in which petitioners were competing with high 

profile carrier but due to promulgation of Act ibid. ■ihey(could-

not made through it as no further proceedings were
1

conducted against the advertised post and secondly, .they

arc agitaling the legitimate expectancy regarding. -their

promotion, which has been- blocked due to Iho. ij'l block

■i

induction / regularization m a huge number, courtesy Acti No.

X\/iof2009.

7- As for as, the first contention of advertisement .and in

block regularization of employees is concerned in. this

respect it is an admitted fact that the Government has the

right and prerogative to withdraw some posts,- - already

advertised, at any stage from Public Service Commission . 

and secondly no one knows that who could be -selected, in . , .

open merit case, however, the right of competition-, is ■

reserved. ' In the instant case KPK, employees ■.

■m'O
& ’ '.X*
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_(R. jiilanzalion of Se/v/ce^-J Act, 2009, was proinokjatecj^ ■ 

which in-fact was not the first in the line rather N. W.F.P (now.. .

Khyber Pakhtunkhwa) Civil Servants (Regularization of 

Services-y Act, 1988, NWFP (now Khyber Pakhtunkhv^a) ^ 

{Reg..!ation of Services) Act, 1989 & NWFP (noW Khyber ■ - 

Pakhtunkhwa) Adhoc Civil Servants (Regularization 

Sen/ices) Act 1987 were also promulgated and were, never 

challenged by anyone.

of

/

8- In order to comment upon the Act, ibid, it is important

to go through the relevant provision which reads as under:-'

S.2 Definitions. (1 )—

a)-—

aa) “contract appointment” 

means appointment of a duly- 

qualified person made otherwise

than in accordance with the ' 

prescribed method of recruitment 

“employee” 

adhoc or a contract employee 

appointed by povernment on- 

adhoc or contract basis or second 

shirt/night shift but docs not 

include the employees for project 

post or appointed on work charge

b) means an

’S - .

K'-

V
■/
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, , basis or who 

contingencies; 

........... whereas,

3re paid out of

S. 3 reads

RoQUlarizafinn of services of
certain employee^.— All
employees including

recommendee of the High Court 

appointed on contract or adhoc 
basis and holding that post on 31 

December, 2008

SI

or till the

commencement of this Act shall 

be deemed to have been validly:

appointed on regular basis having . ■

the qualification 

experience fora regular post;

same and

9- The plain reading of above sections of the 

would show that the Provincial Government, has regularized 

the "duly qualified persons", who

Act, - ibid;.

were appointed on contract ' 

basis-under the Contract Policy, and the said Contract Policy ■ 

was never ever challenged by any one and the same

remained in practice till the commencement of the said, Act:': ■ .. 

Petitioners in their writ petitions have
not quoted any single 

incident / precedent showing that the regularized employees
^ ■.

J-
under the said Act, were not qualified for (he post aqainsi

€STED
Court.
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wh.^-h they are regularized: nor had placed on: record, any

documents showing that at the time of their appointment
\

on

contract they had made eny objection. Even otherwise the

superior i^ourts have time and again leinstated■ ehipldyees

vhos-.j oppointmehts wore declared irregular ^ .by ..the ’ ■

Government Authoiiles, because authorities.: - being

responsible for making irregular appointments 'on purely

vrned'

round and terminate se/vices because of no - jack . of

qualification but on manner of selection and the benefit of the

lapses committed part of authorities could not be given toon

the employees. In the instnnl case, as well, at the time of

oppointment no one objected to, rather the authorities.

appointing the private respondents. ' 

and others, hence at this belated stage in view of number of ' ' 

Judgments, Act, ' No. XVI

committed lapses, while

of 2009 was promulgated:.
V ■

Interestingly this Act. is not applicable to the- education ':

department only, ratner all the employees of the Provinciai 

Government, recruited 

^ 2008 or till the
on contract basis till 31^’ Dbcember 

commencement of this Act have -been
-.f

r-.
fV: r.x-/:['^’/A.kjfrdo

■ -f-
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rcgulorized and those employees of to other ■departments

who have been regularized are not party to this writ petition

iO- Al! the employees have been regularized under, the

Act,, ibid’are duly qualified, ' eligible and compe.tent: for hhe

post against which they weie appointed on co.htract basis.

and this prnclico ramainod in operation foi years.. Majohiyof

those employees getting the benefit of Act, ibid 'may have

become overage, by now for the purpose of'.recruitment ■

against'the fresh post.

17- The law has defined such type of legislation -as

‘'beneficial and remedial". A beneficial legislation Is' a' .

statue which purports to confer a benefit on individuals or a.

class of - persons. The nature of such benefit. is.-.'to be

expended relief to said, persons of onerous obligations underI

contracts. A law enacted for the purpose oT correcting . 'a '

defect in a prior law, or in order to.provide a remedy where

non previously existed. According to the definition .of .Corpus. ■

Juris Secundum, a remedial statute is designed-Jo- correct an

existence law, redress an pxisience grievance, or introduced

regularization conductive to the. public goods. The challenged



Act, 2009, seems to be a curative statue as for-years the

appointed employees . onthen Provincial Governments

contract basis but admittedly all those contract appointments

made after proper ■ adveiiisement and... on..were the ■

recommendations of Departmental Selection Comrhittees.

I 72- In order to appreciate the arguments ■■regarding

ijneficial legislation it is important to understand the scope

and meaning of beneficial, remedial and curative .legislatidm

Previously these words have been explained by. N.S Bindra

•7 interpretation of statute, tenth edition in the following

manners:-

“A statue which purports to confer.a'

■ benefit on individuals or a class of 

persons, by reliving them ..of

onerous obligations under contracts 

entered into by them or which tend 

to protect persons . against,

oppressive act from individuals with 

whom they stand in certain .

relations, is called a beneficial . y

legislations....In interpreting such: a 

statue, the principle established is 

that there is ho room for taking:a: .

narrow view but that the court is•',
entitled to be generous towards the - 

. persons on-wpom the benefit ha.s

I



been conferred. It is the duty of the ■ 

coun to interpret a provision, 

especially a beneficial provision, 

Liberally so as to give it a wider

meaning rather than a restrictive \ '

meaning which would negate the 

very object of the rule. It is a well

settled canon of construction that in 

constructing the 

beneficent enactments, 

should adopt that construction- 

which advances, futfHs, and furthers

provision of 

the court-

I
the object of the Act, rather than the 

one which would defeat the same 

and render the protection

illusory.....Beneficial provisions call

for liberal and broad interpretation

so that the real purpose, underlying 

such enactments, is achieved and 

full effect Is given to the principles 

underlying such legislation.”

Remedial or curative statues on the other hand, have

been explained as:-

”A remedial statiite is one which 

remedies defect in the pre'existing law, 

statutory or otherwipe. Their purpose is 

" to keep pace with the views of society. 

They serve to keep our system of 

jurisprudence up to date and in

I

1/
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hsrniony with now idoss 

of what constitute 

human

or conceptions 

Just and proper 

legitimate^conduct Their

purpose is to advance human rights and 

relationships. Unless they do this, they ■ 

are not entitled to be known as remedial 
legislation nor to he liberally construed.

Manifestly a construction that promotes 

improvements in the administration of

Justice and the eradication of defect in 

the system of Jurisprudence should be. 

favoured one that perpetuates aover

wrong”.

Justice Antonin Scalia of the U.S. Supreme ■
Court in his book on Interpretafinn of Statute

states that:

“Remedial 

those which
statutes are;:

are made to supply 

such defects^ and abridge such

superfluities, in the common law ■

as arise from either the genera! 

imperfection of all human law, 

from change

circumstances, from the mistakes

of time and

and unadvised determinations of 

unlearned (or 

Judges, or from any other 

whatsoever.” ■■

learned)even

cause :

13~ The legal proposition that emerges is that generally 

beneficial legislation is to be given liberal interpretation, the. 

beneficial legislation must carry curative or remedial content • •

—•

1.
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1.

Such legislation must therefore, either clarify an ambiguity or

an omission in the existence and must theiefore, the

explanatoiy or clarificetory in nature. Since the; petitioners

does not liave the vested rights to be appointed to any

paitlcular post^ oven advertised one and piivate lespondents ■ 

who have being regularized are having the: requisite. 

qualification for the post against which the were -appointed, 

vide challenged Act, 2009, which is not effecting the vested.

right of anyone, hence, the same is deemed- to be'- a

legislation, -of theand curativeremed ^1ben^iiL,iai,

Parliament.

This court In its earlier judgment dated 26 iNovembef.1.4-

2009 in WP No. 2905 of 2009, wherein the same .Khyber

Pakhtunkhwa (Regularization of Servers ) Act, ■.2009, vires 

challenged has held that this court-jhas .got no 

jurisdiction to entertain the writ petition in view of Arti.cle 212 - - ... 

Qf ipq Constitution of Islamic Republic of Pakistan

Rule or Notification effecting the terms and conditions

were

■ 1973. ' as. ■

an Act,

■ of service, would not be an exception to that,, if seen in the 

light of the spirit of the ratio rendered in The: -case of;

AT T
4

^ V. ^ V* .
■ C'j’ ■.I
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LASJij^^ij^hnrs^V^us Governmont nf - .'

reEsmemi1991 SCMR 10^. Even otherwise, under Rule 3 

the Khyber Pakhlunkhwa 

(appointment), promotion and transfer) Rules 

a department to lay down

(2j ol
(Civil Servants)

1989. authorize.'

method of appointmenf,

qualification and other conditions applicabie to the -post .in.

and the Finance Depa/iment. In the Instant case .the. duly .'

elected Provincial Assembly has passed the BHI/Act which ■

presented through proper channel I.e Law . and '- 'was

Establishment Depadment, which cannot be quashed .or;

declared illegal at this stage.

15~ Now coming to the second aspect of the case, that

petitioners legitimate expectancy in the shape of promotion\

has .ii'ered due to the promulgation of Act. ibid) in .'this

respect, it is a long standing principle that promotion- is not a

vested right but it is also an established principle that- when

ever any iavy rules or instructons regarding promotion are

«•.
violated then It become vested right. No doubt petitioners i 

the first instance cannot claim promotion

in

as a vested .right'

3'TED ' ^-- ■ rr -n '■
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put fhose who foil within- thu protuolioi]
■ZOfib do Jiitvo (ho

)
ri^lht to__b_e considered for promotion.

r
16- Since the Act, XVI of 2009 hns been cleclnrecf <i

beneficial 'and remedial Act, for the purpose of all those .. 

employees who were appointed on contract -and may have - - 

become overage and the promulgation of (he- Act.

c

I
ivas

c necessary to given them the protection therefore.: the other 

side of the picture could not be brushed a side simply/ It is 

the vested right of in service employees to beponsidered for 

promotion at their own turn. Where a valid and proper rules 

for promotion have been framed which are not given effect,- ■ 

such omission on the part of Government

1

(

agency amounts ,

to failure to perform a duty by law and in such cases, High- 

Court always has the Jurisdiction to interfere. In( service . .

employees / civil servants could not claim promotion to a'

I higher position as a matter of legal right, at the .same time,, it

had to be kept in mind that all public powers-were in-. '(he

.1: nature -of a sacred trust and its functionafy are required, to' - '

exercise same in a fair, reasonable and transparent manner

x/'
strictly in accordance with law. Any transgression from such

»-.
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principles was liable to be restrained by the 

their jurisdiction under Article

superior courts in

199 of the Constitution: Ope 

in the absence of strict legal 

always legitimate expectancy on the paii of a

could not overlook that even

right there was

senior, competent and honest carrier civil servant to be ^

promoted to a higher position or to be considered for

promotion and which could only be denied for good-,, proper •

I and valid reasons.

Indeed the petitioners can not claim their initial'

appointments on a higher post but they have 

be considered for promotion in accordance with .the- 

piomotion rules, in field. It Is the object of the establishment ' 

of the courts and the continue existence of courts-of law is to ■ 

dispense and foster Justice and to right Jho 

Purpose can never he complotoly nchiovcd 

justice done was undone end unless (he

every right to

wrong ones

unless the in

courts stepped''in. . .

and refused to perpetuate what was patently unjust, unfair .

and unlawful. Moreover, It Is the duly of public authorities 

appointment is a trust in the hands ot public authorities and. it 

is their legal and moral duty to discharge their functions

as .

■ as ■

^ ■.
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I

(niiUcc with cotnplolo (mnspnroncy ns par rcKiiiimincnl of

law. so Hint no parson who is cligibla ofid ontillo to hold such

post is oxcitidod from (hn pifrposo of soloclion nnd is-not

dcpiived of fils any . njht.

- ■^iQ.onsidering the above-settled., principles-we' are of the

.[jjiiin opinion that Act, XVI of 2009 is although beneficial and ^

remedial legislation but its enactment has effected ^ the- in.

In the promotion' zone, .employees who wereservice

convinced that to the extent of in .servicetherefore, we are

employees / petitioners, who fall within the promotion zone 

have suffered, and in order to rectify the inadvertent mistake

it is recommended that theof the respondents/Department,

field be implemented and.' .thosepromotion rules in

particular cadre to which certain' quqta for.employees in a 

promotion is resemed for in service employees, the same be

promotion basis. In order to remove the ambiguity..filled in on

and confusion in this respect an example is quoted. " Ifin^

is to be made on.per existence rules, appointmentcadre as

% iaitia^l recruitment- and 50 .%50/50 '%■ basis i.e 50

then all the- employees .have .beenpromotion quota
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li^rjiTaTrmrg-sme^eiimiwfm^^ ■
t

In view of the above, this writ petition is disposed of in ■

the following terms:-

(i) “The Act, XVI of 2009, commonly _ - 

known as (Regularization Of Services). . 

Act, 2009 is held as beneficial and 

remedial legislation, to which no 

interference is advisable hence, upheld. .

I
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Order accordingly, y'
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THE DISTRICT EDUCATION OFFICER f MAI^: ) DlSTIHCl BjiNEU
• .>

PHO-Nl' I'AX MO'; 0939'Tl()'iDS
..N

NOTIFICATION:!

i-ccommcndntion of the Dcpaamcnlal Promolion Coinmilicc and in

Seconclai'y BducafiOM Noiiiiciiiion 
F-ncU: No. SO{FRyF0/1 0-2:(P)/2n I 0 daicd 

Pakhl'unkh'va pud,':-.!; Mo.''?.Oh-1-l/l He

Consequent upon the 
or Ihe Govei-nnicm of Khyber P;ikhliiriki',v,.a Olemcntaryfjiiisi.n.inec

No.,S(:)([3&AVl-l8/E&SE/20l2 dated 1.1/07/2012, Finance Dcpanmcnl

iOiree.loi' in Icinenliiry X iM.^.oiu.lary indncal inn • Kiiyliiei
lin .•/[■roinnlion SST B-t6 dated 22/07/2015, the, rollowing SCTs/CTs, SOM/DM, 5.AI/AI, M I/I 1. t.iai i/..enioi

hereby promoted and posted to dtc post of SST(Dio-Chcin), S5,T (I'hy-Mallis), SS'l'

admissible Uiidcr li'c I'l.iie.s on
iTiri. lASN'I's/SPSTs/IASTs arc'

li in GIISS/GHS in BPS-16 (k.s i OOnnA-tOO-.MOnO) plus usual alinwanccs 
ilh iinmcdiaic cl'Cccl untler die c.Kislinn policy oi d

,'l,S
I'l

pi'ijvinciai Ciovi: on tlic lerins;er.ei.u.dar ba.sis ''' 
eIII below .

[>,SMT/Sl’ST/rST rn tmk poS']' QI- ss [- (diin-CllKMlllj.:^ol!.iI, PKOiMOTKI) F'U.(:);V1
Ikcinario'.Sclmnl ^VIlcrc iVistcdl.■’|■cscnl Place ofTosiinp,S.Nn Name of OlTic.iai

A.VM'"GI-IS Ikidal 

' GNS Kqyii'(dill

GPS Manai TakluabandStiid Miistnii Shah
A.V.

GPS Kiiqtei- GallDaulal Khan2
A.V.ICiMS Sow•■a•^vaiGPS Mitina KawuaZ.aliid Ali0

2. PROVH.hTlG) FROM PSIl’T/SPST/i’ST 'FQ TMF. POEllIIiiSST | PldV-Ni A.lJlSlil'^J.'

1/ mil n I'h.'Sell III 11 W'li r.rc 1' n.'.i 11'.dI’l esinit I'hu'.i' "I r'-sdne.N;ime id' OnieialS.N
GNS Knlyai-i ;GPS K.ad|■■[al(:lcl■ Klian )A.

l^l.:o^'roTl^^ b'RGM sct/C’t to 'n'die lATST mGSGL,FL!iiX!2[i.MTTPS:iX
School Where Posted

A.
V'jKcnui rlev"”'"'Prcseiit Place ori’ostiiigName ol' Onicialts.iNo

/Gl-lS .lanak BandaGI-IS Da,KiiiVi. Kiaz ur fvclirntm
A.V.I(IMS NuiirainGl-lSS Ciii'jiiishiol.laldil Sher
A.V.'PCMS Akhim.seraGHSS Totali 

GI-IS Mirzakay

Z.ariii Zada;t
.■\.V,Gi-lS SowtiwaiIzliar ul Maq4
A.V.lGMS Much DaraGHSS 'VolalaiSararash Khan
A.V.PGMS HalGHSS GiirgushtoFazli Wadoodu__ A AGPGMS BandciSher ,'\kbar GCMHS' Oaggar
A.V.i'GMS Sliiii'gliash.ayGHS Di'.vana BahaMask in.8
.A, V , Ir'd'hS K:daklK'.l:iGi-l,SS GarlezaSiici'in Z'ada)

PROMDTRB FROM PSHT/SPST/PST TO TI-TK I’OyLTaLmiCHOiaAlSaa^d,
Peinurli.'^Sclmul Wlierc Pn.'Jle.d 

GMS Sluuigra

r" I’rese.id i'Mnce of Pn.Ain;.- 
GPS Tool Banr

Ntime III' OrnciniS.iNo
A.V.I

Said AhiiTiad1
A.V.IGMS Gokand 

GMS Lc.ganai

GPS Bar GokandMuaharaf Khan2

Gl^S .lowar No.dUbaidiilliihd
GHS Ba'/.arkotGPS KoiwalBaklit Zaman4

A.V.IGMS .laba ChowanGPS N.oeae.ai Nc'.ZI d'oimtif ,‘\min.1
„L.i

h t 1
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'i
>»/ -(0 Ti-11'- PCiST ()1< SN'I' ((^KNl^KAI.,) JlTMll/•ivioTJ'.D i"iU)ivi :snM/r)M

iiLtii'.ii'UsScIiodI N'Vlicr'.: I’o.'iledl'rcscii( I’iiicc i'l I’osliiii^i': i o!'
A.V! G^'iS /•\l;iiiii Idiiini;-:GMS I3ud.ll ...I.M.ibli:ini Gul

5
: r;OMO TKO FKOM SAT/AT TO Tiii:; I'OST Ql' l-d ni''S-,]j2

Selinol 'vVlici'i'. I'nsicii

r
i

I'rc.sciil Phicu nl I’osiiii”iN;mu; of GrikialI'A.

A.V !Gi'lS Ch.ii-ii-GI-!S Dhcruirlnncnl Aiuiii ..
?■

I 'iAAMOTirn VROM biTT/TTTO Tli id Vk)S1''i

rU'iiinik.sSchodl Where I’n.slcdPrcsctii I’hicc ol'iMiune of Oll'iciiilA.kn

A.V.iGi-ISS Ainni'.varGHSS Amnawar
j

SOAR.T/OAl^l TO TI-IF, POS'l’ OK SS'l' (CKNERAi.) ni’S-juVW.C^MOTEI) KHOM

Rcni ai'ks■

Scliool VVlicrc PostedPrescnl Place of Postin';Name oroniciai.1
i

A V.PCMS Kass Chacar/;iGHS NawakalayAbdul (^'ayums
//

? AOdAdAl! '.UJhUiG:.:•i in:;

probation for a period of one year, c.Mcndabie for aiiolhcr one year.

be issued iVoin lime 10 time by liie Gov(.

is ('r'iiiij 1 irii.;:il i;: lai'I.iry

of ini.sconduci, [b.cysliall be proceeded undci the rules framed from lime

i'iv.'v vvoi.i Id be on 
'I'he'/ "dil l.ii; (governed by siiclt rules aiid rc;;ulatioiis as may

iiii ii 11^ici'fr ii'ina ni'.eill case men' |Ihi-ir services i:an be Icnninaierl nl any lime.5 10 lime.
i:iob.'Uioiiary period. In ease 
;"lc!i ye report should be submiticd to all cnnccrncd.s

i

I'A/ DA will be allowed for joininj; then' dulv.

- N.vail pivc an undcriakii-ii; to be recorded,

,1 dicni. m lipid ofihis order, will be recovered and ifhc Is wronpiy prnrnoled he

isio
,n their .service books lo the clTecl thal if any over payment is made

•i hm,'
will be rever.scd.

f I-[ A N I [■ U R: R: E. H A N:)
DISTRICT CDUCATION OIT-iCER. (M) 

Hi INb'.lt
32 Oaicd..,_..A/y^.;A/f^'.

Dopy forwarded for infor'malion and ncccAsaiy action lo.

Peshawar wiih r/lo F.ndsH: No.'l .AT-i 1/T ile.
k'.lerncniary N.Seeon(.iary l'.di.icalinii KnvTcr Pakhlnnkhw.i 

rio.2/l'r()molion SST l.i -1 6 dated 22/07/201 j 
A Dc:].'uiy Coinmis.sioner Buncr.
,,A Drdrici. Accounts ORjoei' Buner.
'1, i'lisii'ici Moniloring OfTi'cct Buncr.

Gv Uislrici. Dducalion Officer (M) Buncr,
Snh Divisional Education Officer (M) Buncr. 
l■‘-■jll(.•.lplll.s/i•^ead Masters concerned, 

r, ii,;:iclicrs concerned.

S' r-'isMcr bic.
.........'A./''---'--' .s''(

DISTRICT IcDUCATIOKObl'ICIsis (M)
BUNl-R

I
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rORETHEPESH
BEi

liSSiiiSS^
, District Bun 

GHS Slial Bandi
SST, GHSS, GagraKeiunatullah

Shahbaroz IGran SST (SC)
1.

■ ■ ^

2. (SC) CHS Diwana Baba
(SC) CHS Diwana Baba

i ■■ ^■ !

3/ inamullahSST

Bakht RasoolICaan, 4.g Aba«EaqibSSTCG)GHSB.ikata

6 She.Md,a,SST,CG)GMSBa«da

SST (G) CMS Kuz Shamnal.
Shairbar
Aub Zar SST (G) GHS Cbe

g Hab.b-»-Kel-.»aaBSTCG,GHSBag 

10 Sbaaka, SST (SC) GHSS Am.a«a,
Oal SST (G)GMS Maim Baada,

. ^ .147. ena
8. ra

.'t:?
1 Subkani

Gal said SST (G) GHS Kaaapa
mSST(G)GCMHSDaggat12.

13 SiadAmm
Sardar Shah (G) GCMHSDaggar.

UllahSST(SC)GHSCha
Zada(SST)GHSShalBandai.

y
I 14. nar

15. Israr
16. Mahir

SST (G) District Buner
- iBandai

17. ShirYazdan
i ALam ST (SC) CHS Sha.. 

SSG (G) GMS Shargahy
-18. Bahari. 

19. Misk^en
District Buner

.Petitioners ^

Versus
thr.ougkPakktunkkwa 

Peshawar. ■:Government of Khyber^
fecretary.E&SEDepaimed.

^ '
Director E&SE

., District.Education

TE S T1. D

KPK, Peshawar.
Officer (M), Buner atDaggar
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/
under article 199 

OF THE 

OF PAiaSTAN,

WRIT PETITION 

OF THE 

ISLAMIC REPUBLIC

CONSTITUTION

1913.

Sheweth;
iPS of SST in BPS-16 were available

That numerous vacancies I1) since long and no steps 

those posts-
in the respondent department

taken for appointments against
were advertisement. was ,

2009 anin the year

the print media
However 

published in
appointment against those vacancies,

therein that in-service employees
restrained

■ for . ■inviting- applicatipns
but a rider was 

would not be I
given 

eligible 

applications.

from makingwereand they ■(

of in-belong to the category
not permitted to apply

doThat the petitioners 

service employees, 

against the stated SST vacancies.

2)
who were

adhoc/ contract basis 

later -on
That those who were appointed

abovesaid vacancies 

strength of

on
3) were

ICPK Employees'. ; 

2009 (Act No-XVI oi :

theagainst 

regularised 

(Regularization

2009)

on the
of Services) Act

■ £■*

adhoc/ contractthe regularization of the
referred to in the preceding para, prompted 

contendents, may be the in-service

„ho .dested to take part in the competition 

or tltoso who did fall in the piomotion

4) That

eihP.^oyees

the left', out
employees

:. to fi^wnitm
S t E D

zone

^ •"

i
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/
decided vide •.. a

/• ultimately
d 26.01-2015 (Annex “A”)

which were 

lidated judgment date

f petitions 

conso

}■

ibid, thisthe -judgment
consider the promotion

handing down 

pleased
That while5) to
Hon’ble Court was as-.also- a 

in the concluding
18 of the judgmentunder paragraph

made in that respect m
quota I
direction was

the following effect;-para to
directed to -workout ■■ 

■ier above
“Official respondents are

employees, tlH
would be

!imentioned example, 

consider the in-service

backlog is wasJisii out, bl‘ t-t™
oomploteitau on fresh soosoitmeuts

P

.o ..oners .ere

but-With immediate effect, as

lard down by .he angns. Supreme Conr.,

batch/ year shall rank Senior ,,

1

6)

on variouspromotion

31.07.2015 (Annex

against the law 

that the promotee 

to the initial recruits

s of one 

its of the same batch/ year.

SSTs in BPS-1-6 has not

tbe legal obligation ;of .the ^
I eniority list of theThat till date s

issued, as against
1)

been
*s ■ .

respondents
to issue seniority list every year.

were having the required
\\ though the petitioners

8) ■ That Ch earlier and the vacancies^were also
muqualifications

available, but they were
t that juncture, as a

of the : benefit ofdeprived
gainst the principle of law

atj.ei&t
V i N G

\
proniotion a

c.
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of :A^am All
-Muhamraad. 

deprived 

in. terms' of

t • Court in the case 

SCMR 386 and followed in
laid down by the apex 

reported 1985 

Yousaf (1996
ftom the ehioyivten. ot ttte high post not only 

stems but also in terms of financial benefits for years

/t
/■

SCMR 1287). As such they were

and having ho other . 

remedy, the petitioners, 

redress, inter alia, pn

mortally ^ aggrieved 

and efficacious
9) That feeling

adequate 

approach this august Court for a

the following grounds

nKOimOS:

That the petitioners were equipped with aU the requite ■ 

qualification for promotion to the posts of SST; (8^3-16)..

and also the vacancies were available out for .
withheld and the.

A.

long ago
valid reason the promotion

retained vacant in the promotion quota,
attributable to the

s were
no
posts' were 

creating a 

petitioners, 

august Supreme 

the back benefits

backlog, which was not
examination by thehence, as per following

Court, the petitioners are- e.ntitled to 

from the date the vacancies-had ■

occurred;

“promotions of such promotee (petitioners

in the instant case) would be regular pom
eserved undet the

departmental promotion
date that the vacancy r 

Rules 

occurred”

for

have a right and entitlement to the 

benefits attached to the
That the petitioners 

back
B the - .ay

ESTpD
*’'*' L

1^'
Ha,
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|:;i
vailability of theand aof the petitioners/'

qualifi c atio ns/

vacancies coincided.
S of one and the

.'to the :

sat on the ,

3,3 being the proxnotee
That the petition

batch, are required to
be placed senior■ C.

same ondents have 

seniority list whatsoever
but the respfresh appointees

.eniority Us. and np.Ul a™ “ 

p^beenissned/cUcntelP.!'
ilist has beenseniority

can file a 

to the Services

I.That in view of the fact that no
neither

recourse

departmental.

Tribunal
■' ' ■ hD. iissued, the petitioners 

appeal nor can have 

for agitating their grievances
can issue appropriate

this^ august 

to . the-
view cf

therefore
directions _ i

Court

resp 

the principle 

pronoun 

SCMK325

with law, min accordanceondents to act m Court .in the
of law laid down by the apex 

- in PhD 1981
SC 612, :20031

cements reported m

etc.
treated

of Article. ,
innot been ^

instthe provisions c
havethe petitioners

with law as aga
That
accordance
4 of the Constitution.

E.

dditionaltheir right to urge a;
after the stance g

That petitioners reserve 

grounds with leave of the
respondents becomes kno

‘ F. Court,

wn to them. ,'rt' ■

1.V
h DP-’ ^I '

.1

Prayer• ^
its is, therefore, prayed that on

D1o.'.I

In view of the foregoing
of this petition, this

be- ; Hon’ble Court may
direction to the respondents

from the: date

acce]f)tance
appropriateanleased to issueP of the petitionersI for treating the promotion

•-f. 1,
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i vacancies had become

of SSTs
being

andqualified on/■

wete the seniority lis^
tiie p'eTitioners

they
available, and also to

circulate
tosenior positions

fresh recruits.
■ ' .if

16), gi^^9
pxoraotees agai

I
inst the 0fl;.found fit ;arewhich the petitioners 

be granted.
■ remedy to

i„law,i.sfcea,de,«iVr.ay.l=«
Pjtj other

' iH
.(■M

Petitioners

Through

nl' -frs?
]VIuliammad
Advocate Sup^ ^^ue Oourt

■ !'♦Q\Sc

_____ lyas
Advocate High Court ■ vy

'.:,7

.Vhassubject matter 
St Court.-,.CESSEiSSSSl ■ ^ petition on the

3vf/
\ : Advo^fe .- .v

P];ST_QF3QQS^ IQIS.r* =;titution of Pakistan,SSaw accordiag » .ee^-1)
2)

, f A0'EC2,f)16
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roURr. PESHAWAR:PESHAWAR HIGH

ORDER SHEET

Order or oUicr Proceedings vvilli Signal)Date of Order/ 
Proceedinp.s -

WP No. 19-‘)1-P/20J601/12/2016.

Mr. Isa khan Khalil, advocate 

Mr. Rab Nawaz Khan, AAG for re>pond^

Present:

Through , the instant writWAOAR AHMAP SETH,

•of an'• .i

have prayed for issuancepetition, the petitioners

appropriate writ directing tiie respondents to treat their promotion

and . also, to circulate theIfom the date, they were qualitied on

seniority list of SSTs BS-ld by giving them.senior position beinnO'

proniotees against the fresh recruits.

Arguments heard and available record gone through. 

The prayer so made, in the writ petition'and argued

of petitioners in- two parts; 

appropriate direction to the 

10 circulate the senior list of SSTs (BS-16). Yesi

2.

3.

at bar clearly bifurcate, the case

firstly, petitioners are claiming anc

respondentso

Civil Servantssection-8 of Kliyber Palchtunkhwa

■ ; administration of service, cadre, or post

according to

the
Act, 1973, for proper

D

Pestjawir High Cf
D£C 2^6

©uti
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« • .

appointing autborily shall cause a seniority list ol'thc.m.embers of 

the time being of such service, cadre, or post tp be. prepared ^ai;d 

the said seniority list so prepared under subsection':!, shall be

revised and notified in the official gazette at least once m a

calendar year, preferably in the month of January. In view of the.

clear provision of law, the first prayer of the petitioners .is

of learned AAG and the competentallowed with the consent

authority is directed to issue the seniority list of SST’s BS-16,,in 

accordance with the law, relating to seniority etc,- but'in;.the

month of January, 2017, positively.

yl-*.

^fai^Ifte''teiaA’ts-and'-G©nto^

^l^aaBmaSiBHLSiUfiSEbuE

»0Mie-viev/" thaMhe“samef

:i£:seWSea5cC:as:Si^^

KHrffiSWsngMSffitf.is.,

of the above, this writ petition is disposed .ofIn view5.

axV^UsTWr

16/D''EC 2.016

H**
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with the direction to the respondents, as indicated in para-3,

whereas the seniority and promotion being terms and conditions

of service is neither entertain-able nor maintainable in writ

jurisdiction,
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BETTER COPY-

IN THE SUPREME COURT OF PAKISTAN.
■ (APPEAL JURISDICTION)

PRESENT:
. MR. JUSTICE EJAZ AFZAL KHAN 

MR. JUSTICE SH.AZMAT SAEED 
MR. JUSTICE EJAZ UL AHSAN.

CIVIL PETITIONS NO. 127-P TO 129-P OF 2016

(Against the judgment dated ^6.01.2015 Peshawar High Court, Peshawar 

passed in with Petition No.2905 of 2009, 3025 of 2009, and others.

The Chief Secretary, Govt: of KPK, Peshawar and Others.....Petitioner(s)
(in all cases).

VERSUS.

Attaullah and Others 
NasruminuIIah and Others. 
Mukhtar Ahmad and Others. Respondents.

For the petiti6ner(s): Mr.Mujahid Ali Khan, Addl.A.G.KPK

For the respondent(s): Mr.Ghulam Nabi Khan, ASC 
Mr.Abdul Qayyum Sarwar, AOR.

Date of Hearing 20.09.2017.

ORDER.

EJaz Afzal Khan J. The learned Additional General 
appearing on behalf of the Govt, of KPK stated at the bar that as per 
instructions of the Government he does not press these petitions. Dismissed 
assuch. .

Sd/-EJaz Afzal Khan,J 
SdA Sh.Azmat Saeed,J. 

. Sd/- Ijaz ul Ahsan, J.

ISLAMABAD.
20.09.201'7 .

•: >
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BEFORE THE HONORABLE KHYBER PAKriAi Uf^jKHWA SERVICE TRIBUNAL
PESHAWAR.

■l ■

Service Appeal No:lll/2018
/.

Said Hissain Shah SST GHS Shalbandai District Bunir Appellant.

VERSUS

Secretary E&SE Department, Khyber Pa!<htunkh\A/a & others. Respondents

JOINT PARAWISE COMMENTS ON & FOR BEHALF OF RESPONDENTS No; 1-3.

Respectfully Sheweth

The Respondents submit as under:*

PRELIMINARY OBJECTIONS.

1 That the Appellant has got no cause of action/locus standi.

;2 That the instant Service Appeal is badly time barred.

3 That'the Appellant has concealed material facts from this Honorable Tribunal.

4 That the instant Service Appeal is based on mala fide intentions.

5 That the Appellant has not come to this Honorable Tribunal with clean hands.

6 That the Appellant is not entitled for the relief he has sought from this Honorable 
Tribunal.

7 That the instant Service Appeal is against the prevailing law & rules.

8 That the instant appeal is based on inala-fide intentions just to put extra ordinary 
pressure on the Respondents for gaining illegal service benefits against the post of 
SST(Sc:)

9 That the Appeal is not rnaintainable in. its present form.

10 That the Appeal is bad for mis-joinder & non joinder of the necessary parties.

11 That this Honorable Tribunal has got no jurisdiction to entertain the instant case.

12 That the instant service appeal is barred by law.

13 That the appellant has been treatec! as per law, rules & policy.

14 That the appellant is not competent to file the instant appeal against the Respondents.

■'‘dT.5 That the notification dated 28/10/2014 is legally competent & is liable to be maintained.
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e?' ON FACTS.

1 That Para-1 iIS correct to the extent that the Respondent Department has sought

2 That Para-2, IS correct that the appellant is a regular & bona-fide Civil 
espondent Department & was not allowed like others i 

that the advertised posts for SST(G) in BPS-16 are 
which the regular & in service teacher’s

servant in the 
- in service teachers on the grounds 

on contractual & adhoc based
service career Hence the u would be fatal for thei
Respondent Depanlm ^ ^^^00

upon 
eir respective 
posts in the

2

appointed on adhoc basis reanlnHrpH k., n ^ j services ot those teachers who were

4

Petition 2905/2009 before the 
directions to

are also promoted 
cum fitness basis in view 

whereas rest of the para regarding filing of a Writ 
r i. P^^^^war High Court decided on 26/01/2015 with ttie

■ consequent upon"he"said JudS'e/Zdlted '“oi/TheT"' ' d"‘"' '''' ^

has prontoted the Petitioner against the SST(Sc: ) postl BPS 16 inTe J"' 

cum fitness basis in the Respondent Department of his seniority

' aJfad7been"‘m'Eren?ed 'by'the'p' ^
commits. Respondent Department, hence no further

SST(G) B-16 post on the basis of his seniority cum fitness basis 
with immediate effect instead of the year 2009

7 That Para-7 is incorrect & denied, 
cogent proof & legal justification&
Respondent Department is 
theSST{G)B-

promoted against the 
on dated 30/10/2014

i

The stand of the appellant is baseless &
without any

post under the provision of Sectioon-8 of Civil Servants Act 1973.

' Si^tlhe SsVTgT;" “ m“dr r -omoted
cum fitness alongwith his other batch mates ^ ^ seniority
plea of the appellant is baseless & liable to be ®^°cclent Department. Hence, the
judgments reported as SCMR P-386 & S^R 1996 P SvTfth^ T""* 
of Pakistan are not applicable upon the case of the appeSnt ‘

9 That Para-9 needs no comments being pertains to the Court recbrd. 

comments being pertains to the Court
10 That Para-10 is also needs no

record.
,T



I
11 That Para-11 is correct that the Respondent department has filed a CPLA against the 

judgment dated 01/12/2gi6.,passed by,the.Peshawar High Court before the August 
Supreme Court of Pakistan but on later the said civil Petition 
grounds that as

was withdrawn on the
per judgment date 26/01/2015 of the Peshawar High Court, a back-legs 

has been worked out for the promotion of in service teachers on the basis of their
respective seniority cum fitness basis within the prescribed period of time, promotions 
to the in service teachers are allowed on the basis of seniority cum fitness basis sin view 
of the prescribed quota for each cadre in the respondent department.

12 That Para-12 is incorrect & denied. No departmental appeal has been filed
appellant to the Respondents. Hence, the appeal in hand is liable to be dismissed 
following grounds inter alia

by the 
on the •

ON GRONDS.

A Incorrect & not admitted. The impugned Notification dated 28/10/2014is in accordance 
with law, rules & policy, as well as with immediate effect in terms of the appointment
Promotion & Transfer rules 1989. Hence, liable to be maintained in favour of the 
Respondents.

B incorrect & not admitted. The statement of the appellant is baseless & liable to be 
dismissed on the grounds that the appellant has been treated as per law, rules & policy 
vide Notmcation dated 28/10/2014, which is not only within legal sphere but is also 
liable to be maintained in favour of the Respondents.

is not entitled for the grant of back benefits against 
the SST{G) post since 2009 under the relevant 
promotion policy.

C

provisions of law, recruitment &

D Incorrect & denied. The appellant has been treated as per law, rules & criteria in the 
instant case having no violation of Articles 25 & 27 of the constitution of Islamic 
Republic of Pakistan 1973 by the Respondents.

& justTficadon'''*'"''''’^’ appellant is illegal & without any cogent proofE

F Legal. However, the Respondent Department seeks leave of this Honorable- 
Tribunal to submit additional grounds, record & case law at the time 
arguments on the date fixed.

of

In view of the above made submissions, it is most humbly Prayed that this 
Honorable Tribunal may very graciously be pleased to dismiss the instant

in favor of the Respondent Department in the interestservice appeal with cost
of justice.

Dated ] /2018

E&SE4)epartment Khyber 

Pakhtunkhwa, Peshawar. ' 
(Respondents No: 2&3)

EaSE D artment Khyber 
Pakhtunkhwa, Peshawar. 
(Respondent No; 1)

\
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^ BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE TRIBUNAL
/ PL-Sl-iAWA^

Service Appeal No: ^ :/2018

r District Appellant.

VERSUS

Secretary E&SE Department, Khyber Pakhtunkhwa S others. Respondents

AFFIDAVIT

!, ■: ■ Asstt; Director (Litigaticn-ll) E&SE Department do hereby
solemnly affirm and declare that the contents of the instart- Parawise Comments are true &. 
CO: roct to the best of my knowledge & belief.

Deponent

it"

Asstt: D rector (Lit: ll)
ESiSE Department, Khyber 
Pakhtuikhwa, Peshawar.


