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ORDER
13" July, 2022 © 1. Mr. Akhtar Ilyas Advocate learned counsel for the appellant
- present. Mr. Muhammad Adeel Butt, Addl: AG alongwith Mr.
Muhammad Tufail, Assistant office of the Dlrectcrate, Elementary
& Secondary Education (E&SE), Peshawar and Mr. Iftikhar Ul

Ghani, DEO(M) Buner in person present.

\
SRR ’\;\ \.v-\\\ N \:;Vi\de our detailed crder*of today placed in Service Appeal No.

IS L TR A N x‘r x -‘\‘ 3”
A - 82/20] 8 tltled <Abdur Rashld -vs- the’ Government«“of*c Khyber
\.s ? \ WL 9y \\5\ \ bAS & &
Pakhtunkhwa through Secretary Elementaryﬂ & Secondary Education.
R ™ (E&SE), Department Peshawar and others” (copy placed in this file),
N this appeal is also disposed of on the same terms. Costs shall follow

the events. Consign.

3. Pronounced in open court in Peshawar and given under our

hands and seal of the Tribunal this 1 3" day of July, 2022.

(KALIM ARSHAD KHAN)
CHAIRMAN

(FAREEHATPAUL)
MEMBER(E)




25.11.2021 Proper DB is not available, therefore, the case is
adjourned to »Tor the samecgefore/@
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15.06.2022 Léﬁ?}'\ed counsel for the appellant present. Mr. Yakmin Khan, ADEO

alongwith Mr. Kabirullah Khatak, Additional Advocate General for the

¢ S}]Olld ents present.

Learned counsel for the appellant requested for adjournment on the ground -

that he has not made preparation for -arguments. Adjourned. To come .up for

1
ﬂ
-/ , -

Y ) . .
wreuments on 13.07.2022 before the D.B.

A e A,
(MIAN MUHAMMAD) , (SALAH-UD-DIN) y
MEMBER (EXECUTIVE) MEMBER (JUDICIAL)
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- 05.08.2021 . Learned counsel for the appellant present. |

- 'Mr. Kabirullah Khattak, Additional Advbcate General alongwith
- Ubaid-Ur-Rehman ADO (Litigation) for respondents 'present. o

Former made a request for adjoUmment being not- in

: posseésion of the file today. This being an old case be fixed in last
week of September, 2021 for arguments. Adjourned. To come up for
arguments on 23.09.2021 before D.B.

tig Ur Rehman Wazir)
Member (E)

23.09.2021 - Counsel for the appellant and Mr. Muhammad
- Rasheed DDA  for the respondents present. '

Learned counsel for the appellant requested' for
adjournment for preparation and assistance. Case to

B come"up for arguments on 25.11.2021 before the D.B.

7

(Rozina Rehman) - C an.
Member(Judicial) .
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, .14.0_1.2021‘ Junior to counsel for appellant and Kabir Ullah Khattak

learned Additional Advocate General alongwith Ubaid ur Rehman
ADEO for respbn‘dents present.

Due to COVID-19, the case is adjourned to 01.04.2021 for

“the same as before.

READER

01.04.2021 Dde to non availability of the concerned D.B, the case is
adjourned to 20.05.2021 for the same. .

05.03.2021 Due to pandemic of covid-19, the case is adjourned to

05.08.2021 for the same before D.B.
;e;E




& - Q’ .2020 Due to COVIDlQ the case is adjourned to ‘
_%[2020 for the same as before:

06.07.2020 Due to COVID19, the case is adjourned to 31.08. 2020 for
the same as before.

31.08.2020 Due to summer Vécation, the case is édjo-ur'n»ed to

05.11.2020 for the same as before.

05.11.2020 Junior to counsel for the appellant and Addl: AG

alongwith Mr. Obaid Ur Rehman, ADEO for respondents

present.

The Bar is observing general strike, therefore, the

matter is adjo

(Mian Muhamma
Member (E)

ed to 14.01.2021 for hearing before the D.B.
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03.03.2020

Counsel for the appellant and Mr. Kabifullah Khattak,
Additional AG anngwIth Mr. Muhammad Irfan, Assistant for
the respondénts present. Learned counsel for the appellant

rngent. Adjourned. To come up for arguments

pt

seeks adjou
on 08.04.202 fore D.B

(Mian Mohamad) (M. Amin Khan Kundi)
Member Member
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18.12.2(‘)19 Learned counsel for the appellaht present. Mr. Kabir Ullah
Khattak learned Additional Advocate General present.
Learned counsel for the appellant seeks adjournment.

Adjourn. To come up for arguments on 26.12.2019 before

DB. g’/(

Member Member

26.12.2019 Clerk to counsel for the appellant present. Mr.
Muhammad Jan, DDA alongwith Mr. Obaid Ur Rehman,
ADEO for respondents present. Clerk to couhsel for the
appellant submitted an application for adjournment as
learned counsel for the appellant has gone to Islamabad
due to his personal engagements. Adjourn. To come up
for arguments on tomorrow i.e 27.12.2019 before D.B.

e <L

Member

27.12.2019 Counsel for the appellant present Mr. Muhammad
Jan, DDA for respondents present. Learned counsel for
the appellant seeks adjournment. Adjourn. To come up
for arguments on 09.01.2020 before D.B.

N

Member Member

09.01.2020 Due to general strike of the Khyber Pakhtunkhwa Bar
Council, the case is adjourned. To come.up for arguments

on 03.03.2020 before D.B.

v
Member Member




| 30.04.2019 “Learned counsel for the appellant and  Mr.
- ‘ Muhammad Jan learned Deputy District fof the respondents
pfésent. Léarﬁed ‘co‘unse_l for the appellant “seeks

adjournment. Adjourned. To come up for arguments on

15.05.2019 before D.B.
Member : Member

15052019  Counsel for the appellant and Adll. AG for the
o respondents present. o ‘ : ‘
Due to demise of his father, learned Member of the

Bench (Mr. Hussain Shah) is on leave. Adjourned to

24.07.2019 for a}rgﬁments before DB ‘

Chairman -

24.07.2019 . Learned counsel for the appellant present. Mr. Zia
| Ullah learned DeputyADistric_t for the respondents present.
Learned counsel for the appellan't seeks adjournment.

- Adjourned. To come up for arguments on 09.10.2019 before

- D.B.
(Hussain Shah) - . (M. Am%(han Kundi) -
Member - S Member

N




(‘;‘ i S e ) . o R l
T "3.;’:";' - 124:01.2019 .. Clerk -to- counsel for the appellant present. Shakeel ”
, o S Superiniendent- representative of the responderit department
| $N ' Bifeseht. Written reply not submitted. Representative of the

| eZ<s 'respondent department seeks time to furnish “written
! L b e - reply/comments. Granted. To .come up for written

Member

‘reply/comrr‘len:ts on 13.02.2019 before S.B

- 13.02.2019 - Learned counsel for the appellant and Mr. Krabir‘" '
o Ullah Khattak learned 'Additional Advocate General .
alongwith Ub.aid" ”url Rehman ADO present. -
Representative. of tﬁe .respondent department submitted
written reply/comments. "Adjourn. To come up for

rejoinder/arguments on 28.02.2019 before D.B.

o
Member

28.02.2019 Clerk to couﬁsel for the appellant and Addl AG
alongwith Hayat Khan, AD and Ubaidur Rahfﬁan, '
ADO for the respondents present. * IR

Due to general'. strike on the call of Bar-
- Association instant matter is adjourned to 30.04.2019 . -

before the D.B.

Bber




o - 10.082018 Neither appellant nor his counsel present. Mr. Kabirullah
Khattak Addl: AG for respondents present Case to come up

for wrltten reply/comments on 09 .10.2018 bc:)'rig
>4
. airman

09.10.2018 Counsel for the appellant Mr. Akhtar Ilyas Advocate
pr_esent. Mr. Kabirullah Khattak, Addl. AG for the
respondents present and made a request for adjournment.

Granted. To come up for written reply/comments on

27.11.2018 before S.B. o

Chairman

27.11.2018 ' Learned counsel for the. appellant and Mr. Kabir Ullah
Khattak learned Additional Advocate Genera! alongwith Mr. Hayat
Khan Assistant Director présent. Written reply not submitted.
Representative of the respondents seeks time to file written
reply/comments. Granted. To come up for - wrltten~

rep|y/comménts on 18.12.2018 before S.B. L

l\/t‘ember

18.12.2018 -+ Learned counsel for the apﬁellant and Mr. Kabirullah-
khattak | learned  Additional .Advocate General aloﬁgwith l-i’»
Muhammad Azam KPO present. Written reply not received‘.. B
Representative of the respondent department seeks time to furnish’ ,' .
written reply/comments. Granted by way of last chance. To come’
up for written reply/comments on 24.01.2019 before S. B
@/‘
‘ | Member
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07.02.2018 Counsel for the 'appellant present. He submitted preliminary
arguments that- similar appeal no. 363/2016 titled Shireen Zada-vs-
Education Department and appeal no. 489/2017 titled Sher Yazdan-vs-
Education Depaltrnent have already been admitted.to%gular hearing. This

has also been brought on the same grounds:

In view of the orders in the above mentioned service appeals this
appeal is also admitted to regular hearing on the basis of the submission of
the above mentloned plea The appellant is dxrected to depos1t securxty and A
process fee w1thm 10 days Thereafter notlces be 1ssued to the respondents

‘ for wrltten reply/comments on 16 04 2018 before S. B

| o R ' (AHMAD HASSAN)
I SN _ S - ._.MEMBER

16.04.2018 ° Clerk of the counsel fox app(,]lant dn(l /\(Idl /\G l‘ot thc
1cspondcnts present, Sccunly and ploeus Iec not deposncd /\ppdldnt 1S
directed to deposit sceurity and ptocess [ee within seven(7) days, thereafter

notices be issucd to the respondents for - written reply/comments on

(15.06.2018 belore S.13.

. Membér -

| 05.06.2018 . Learned counsel for the appellant present. Learned Addltlonal

] o Advocate General present. Security and process fee not deposited. Learned -
counsel for the appellant requested for further time to deposit security and

| process fee. Requested accepted by way of last chance..Five days given to

> fantBaposited - deposit security and process fee. Thereafter notices be issued to the

s5Fea » respondents for written reply/comments. To come up for written

o reply/comments on 10.08.2018 before S.B | S

ember
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* Court of =
Case No. 86/2018
S.No. | Date of order Order or other proceedings with signature of judge -
' proceedings
1 2 3
23/1/2018 The appeal of Mr. Said-ul-Haq presented today by Mr.

Akhtar llyas Advocate, may be entered in the Institution
Register and put up to Worthy Chairman for proper order

| please.
1.9
REGISTRAR 7

' . ~ This case is entrusted to S. Bench for preliminary hearing
blz]1g

to be put up there on klz 42{ .
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BEFORE THE KHYBER PAKHTUNKHWA QILRVICI?
TRIBUNAL, PESHAWAR

S.A.No. /29 pnots
Saif ur Rahman ................. e e s e e e a e Appellant

Versus

Govt. of KPK through Sécretary, (E&SE),

Department, Peshawar and others........ everieeneeeo. ... .Respondents
INDEX }
w | S.No. | Description of documents. - Annexure .| Pages. _"‘
1. | Appeal ' I - ‘f

2. | Copy of consolidated judgment A
dated 31.07.2015 KP4

3. |Copy of promotion order B - ,
_ 30.10.2014 ‘7’
4. | Copy of W.P.No0.1951 and order C _g - a)q
5. | Copy of order of august Supreme D -
CoEZt of Pakistan datgd _20.09]?20 17 59{{63
6. |Copy of departmental appeal / E
representation - 4’0
7. | Wakalatnama L | 4

Dated:

Through

Akhtar Ilyas

Advocate High Court
6-B Haroon Mansion
Khyber Bazar, Peshawar
Cell: 0345-9147612
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR

E(hyher Pakhtuich wa

S.A. No. ‘ O y /2018 _ Service Tribvaga)

Diary nye. "3

Saif ur Rahman, SST (SC) ?\[3 )
GHS Elai, District BUNET .....oc.uvvvreiiiiiiiiiieeieineienns Appetisir

VERSUS

Govt. of KPK through Secretary, Elementary & Secondary
Education (E&SE), Department, Peshawar.

Director, Elementary & Secondary Education, (E&SE) Khyber
Pakhtunkhwa, G.T Road, Peshawar.

District Education Officer (M), District Buner at Daggar.

........... Respondents

APPEAL U/S 4 OF KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACIT, 1974 FOR
TREATING THE PROMOTION OF THE
APPELLANT FROM THE DATE HE HAS
QUALIFIED ON, AND THE VACANCIES HAD
BECOME AVAILABLE:

Sheweth;

Y

That numerous vacancies of SST in BPS-16 were available in the
respondent-department since long and no steps were taken for
appointments against those posts. However, in the year 2009 an
advertisement was published in the print media, inviting

iledto-dagpplications for appointments against those vacancies, but a rider

was given therein that in-service employees would not be eligible

Kiée;‘g‘mur #E and they were restrained from making applications.

2)

3)

That the appellant do belong to the category of in-service
employees, who were not permitted to apply against the stated
SST vacancies.

That those who were appointed on adhoc/ contract basis against -
the abovesaid vacancies were later on regularized on the strength
of KPK Employees (Regularization of Servwcs) Act, 2009 (Act
No.XVI of 2009)

277 A



4)

5)

6)

7

8)

9)

That the regularization of the adhoc/ contract employees, referred
to in the preceding para, prompted the left out contendents, may
be the in-service employees who desired to take part in the
competition or those who did fall in the promotion zone, to file
writ petitions, which were ultimately decided vide a
consolidated judgment dated 26.01.2015 (Annex “A”)

That while handing down the judgment, ibid, the Hon’ble
Peshawar High Court was pleased to consider the promotion
quota under paragraph 18 of the judgment, as also a direction
was made in that respect in the concluding para to the following
effect:-

“Official respondents are directed to workout the
backlog of the promotion quota as per above mentioned
example, within 30 days and consider the in-service
employees, till the backlog is washed out, till then there
would be complete ban on fresh recruitments”

That the appellant was considered for promotion, pursuant to the
findings given by the august High Court in the abovereferred
judgment, and he was appointed on promotion on 30.10.2014
(Annex “B”), but with immediate effect, as against the law laid
down by the august Supreme Court, that the promotees of one

~ batch/ year shall rank Senior to the initial recruits of the same

batch/ year.

That till date seniority list of the SSTs in BPS-16 has not been
issued, as against the legal obligation of the respondents to issue
seniority list every year.

That though the appellant was having the required qualification
much earlier and the vacancies were also available, but he was
deprived of the benefit of promotion at that juncture, as against
the principle of law laid down by the apex Court in the case of
Azam Ali reported 1985 SCMR 386 and followed in
Muhammad Yousaf (1996 SCMR 1287). As such he was
deprived from the enjoyment of the high post not only in terms of
status but also in terms of financial benefits for years. It may not
be out of place to mention here that the appellant was at

promotion zone at the time of Regularization of Adhoc recruits
of 2009.

That appellant alongwith others filed W.P.No.1951-P/2016 for-
issuance of seniority list and considering the appellant from the




10)

11)

12)

date when the Adhoc Employees were regularized instead of
immediate effect.

That the stated writ petition has been decided by worthy
Peshawar High Court vide' order dated 01.12.2016. (Copy of
W.P.No0.1951 and order is attached as Annex “C”)

That the respondents assailed the judgment of Peshawar High
Court referred to in Para-4 above before the august Supreme
Court of Pakistan. On 20.09.2017 (Annex “D”) the respondents
withdraw the ‘petition and as such the judgment of hon’ble
Peshawar High Court attained finality.

That after the withdrawal of appeals, the appellant preferred
departmental appeal/ representation (Annex “E”) to respondent
No.2, through proper channel, which was not decided/ responded
within the statutory period, hence the instant service appeal,
inter-alia on the following:-

GROUNDS:

A.

That the appellant was equipped with all the requisite
qualification for promo'tion to the posts of SST (BPS-16) long
ago and also the vacancies were available but for no valid
reason the promotion was withheld and the post was retained
vacant in the promotion quota, creating a backlog, which was
not attributable to the appellant , hence, as per following
examination by the august Supreme Court, the appellant are
entitled to the back benefits from the date the vacancies had
occurred;

“promotions of such promotee (appellant in the
instant case) would be regular from date that the
vacancy reserved under the Rules for
departmental promotion occurred”

That the appellant has a right and entitlement to the back
benefits attached to the post from the day of the qualification of
the appellant and availability of the vacancies coincided.

That the appellant being the promotee of one and the same
batch, are required to be placed senior to the fresh appointees,
but the respondents have sat on the seniority list and uptill now
no seniority list whatsoever has been issued/ circulated.




D.  That the appellant has been discriminated, which goes against
the provision of Articles 25 and 27 of the Constitution, 1973,

E.  That the appellant has not been treated in accordance with law

as against the provisions of Article 4 of the Constitution.

F.  That appellant reserve his right to urge additional grounds with
leave of the Tribunal, after the stance of the respondents
becomes known to him.

Prayer:

In view of the foregoing, it is, therefore, prayed that on
acceptance of this appeal, this Hon’ble Tribunal may be pleased to
issue an appropriate direction to the respondents for treating the
promotion of the appellant from the date he was qualified on, and the
vacancies had become available, and the impugned order may kindly
be modified by giving effect from the date when the fresh recruits are
regularized w.e.f. 2009 alongwith back benefits in accordance to the
Judgment dated 26.01.2015 and also to circulate the seniority list of
SSTs (BPS-16), giving senior positions to the appellant being
promotee against the fresh recruits.

Any other remedy to which the appellant is found fit in law,
justice and equity may also be grantgd.

Appellant

Through B%/

Akhtar Ilyas
Advocate High Court

AFFIDAVIT

I, do hereby affirm and declare on Oath that the contents of the
accompanying Appeal are true and correct to the best of my
knowledge and belief and nothing has been concealed from thi
hon’ble Court.

(WYY
¥
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Writ Petition No.2905 of 2009. A \\?é{) <

ATTA ULLAH AND OTHERS....;....‘....PETIT!ON%ES\“&I:’

VERsus, - =B
THE CHIEF SECRETARY KPK ETC....RESPONDENTS,) S

JUDGMENT.

Date of hearing 2, (\ - O q_ (WB ----- o
Appeliant/Petitioner Z() i (2(2 4 g(ﬂ Of )\ /\a r’) /ﬂ([”(]( (17(@ -

Respondent»bfzj 9SJWCLM OW/ p’k/(l A&—_L czx/@ ((
’ ma,aom -Am‘i(u Cha /mc,

WAQAR AHMAD. SETH,J:- Tmoug,, th/s Sﬁ)gle.f RS

judgment we propose to dispose of the ’”Sf?ff.:w:”:" Péﬁfz’?h_}l -'_..-'
No.2905 OF'.2009 . “&GH as the connecl.‘é_‘,";'-‘w}‘il‘ Petmon :
\ Nos.2'941, 2967,2968,30116. 302_5,3053,3139&1’-3“2'_5_-1:{@-} Of
‘ 2009,496,556,664, 1256, 1 fé:e,més, 1096°1/523302J012696 f

2728 of 2010 & 206, 355435 & 877 of 2011.4s common .

/,/’ question 'of law and fact is invelved in all these;pefifiobs,




2-  The petitioners in all the writ péfiifzc')nfs:,_ have. . o

approached this Court under Article 199 of the Constiiution of - -

Islamic Republic of Pakistan, 973 with the fol/o:Wng-:fe‘/i';e'ﬁ'g' s

A

ATTESTED

“It is, therefore, prayed that on acceptané-:ex

of tfre Amended Writ Petition the abovce._‘-‘-
noted Act No.XVI 2009 namely ‘The North

West PI;OVI'HCG Employees (Regularizaf-i(:j',‘-,' S

of Services) Act, 2009 dated 24™ Octbbé;, '
20609' being illegal unlawful, with‘Oi!t--_ i
authority énd' Jjurisdiction, based _‘on; o
malafide intentions anq be/ng 8
unconstitﬁt:‘onal as well as ultra vires:.;:tybz-:*l"jv
the basic rights as mentioned in the R
constitution be set-aside and the =
respondents be directed to fill up the abo"\l/é'.

. noted posts afte‘r going through the Iegal e
and lawful and the normal procedure’ as.
prescribed under the prevailing /aws

instead of using the sihort cuts for obliging'-l-;‘il

their own person.

It is further prayed that the Sl
notification  No.A-14/SET(M)  dated o
- 11.12.2009 and Notfication NO‘A'77/SE‘T(15-)-‘,E- -
Contract-Apptt:2009 dated 1 1;12.2009{'f‘.as__“
well 15 . Notf'ficé:_t.):dﬁ.,'-':i—:' S

No.SO(G)ES/1/85/2609/S S(Contract) da_ré__c'_i'-,"g" '




™
‘_-:‘
. . . .
o ¥ //
' . . .
31.05.2010 issued as a result of above - . -
noted impugned Act whereby all the private .
respondents have been regularized may"'_"f'
also be set-aside in the light of the above "~
- submissions, being illegal, unlawful, in- =~ ,
constitutional and against the fundamental” N
righfs of the petitioners.
Any other relief deemed fit and’
o proper in the circumstances and has not
been particular asked for in the noted Writ .
Petition may also be very graciously o
granted to the petitioners”.
. 3- It is averred in the petition that the pe.'t‘itibnf@r_sa'faré;f-
sorvay in tho Education Dopanfmont of KIPK wu'/l\'“i-ug‘j,,:!)()':y-;'fu(_l- - -
as PST,CT,DM,PET,AT,TT, Quii and SET An’ 'd!/f(&flzi(ifll"lf s
Schools; that respondents No.9 to 1359 were appomrec' on.
adhoc/contract basis on different times and »l"'a_re?oﬁ. their
service were reqularised through the North Wész_‘ F["Ohl‘/".éf‘
| . . T e
Province Employees (Reyularization of Scervices) Ac_(; 2009,
that almost all the pettiongrs have  got .the . (egy,g;{feci o
qualifications and also got at their credit the length o'f.sen."::'Ce;‘
//’ that as per nolification o.SO(S)6-2/97 dated 03/06/1998 . "~
!

ATTESTED

L nsticwar
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47/,

ATTESTED

the qualification for appointment/promotion Qf-'fhe_:,_-SET"

Teachers BPS-16 was prescribed that 75% SE:TS-Sha/},-bé'..._‘_:._

selected through Departmental Selection Commirgéé'-' onthe

hasis of batchwise/yearwise open merit from amongst the .
candidates having the prescribed qualification andremaining .

25% Dby initial recruitmént throi/gh Pub!ié; ".' ,Se;rw"cé-"

- Commission whereas through the same notiﬁé—a'ti_‘c.)h;__t_h_é '.

qualification for the appomfment/promotioh of the Subject o

Specialist Teachers BPS-17 was prescribed that: 50‘%'sha‘/_/"'~

be selected by promotion on the basis of sen/o(iryg __c,u_rr.vl_.)'

fithess amongst the SETs possessing the qdé!iﬁfcaf[éh:_' ‘

prescribed for initial recruitment having five yea/'s_sém(fce_ and .

remaining 50 by initial recruitment through the Public SQ}‘Q[CQ '

Commission and the above procedure was adopled by -the” =~ = .

Education Department 1ill 22/09/2002 and the appointments

~ on the above noted posts were made in the light of th‘é_' abov'é."'

notification. It was further averred that the ""Orclffh_éfn'ce]

No.XXVIl. of 2002 notified on 09/08/2002 was promulgated. -

under the shadow of which some 1681 posts df"d/'ff:.;;fé}'g_.:f

cadres were advertised by the Public Service Commission. -




?fﬁlifﬁffﬁ

That before the promulgation of Act No.XV/ of 2009, 1t was

p/acr/ce of the Education Department z‘haf /nstead of

promoting the eligibie and comperent persohéjfa'm.éngsit the

teachers community, they have.been advediﬁfng ‘».the':ab'ox}e_,‘

noted posts of SET (BPS-16) and Subject Specialist (BPS-.

17) on the basis of open meria‘/adhoc/contfack_W/vé/‘et_'r’z _/t_w'aél'_';- 8

clearly mentioned that the said posts will be z‘émbdraryfa‘nd . ':" S

will continue only for a tenure of Six moh'th_é ;~;Q'/_‘:'_ti)l | t_he R

~appointment by the Public Serviced CQiﬁr’ﬁ;’#Sioh Coret

Departmental Selection Commiltee That (’:II'(QIT"‘[-J&IS_‘SILI‘II,Q -_'H-f(-,js .

KPK Act No.XVI of 2009 by the Provincial -Aéfse'/ﬁb{y"f:t/7é

fresh appointees of six months and one year on the ;.a.dhocj .

and contract basis including respondents no.9 to 1 351 w'/';/j a

clear affidavit for not adoptin{] any legal coursé;(d m'ak‘e‘thé/‘r' . B

services regularized, haye been made pe‘/'/:?ja/_‘fel71'_;_ and

regular employees whereas the employees ";é:n”c]a'::ikeélébhing'i_-'

staff of the Eddcation Department having a(.".f/-?e/'fr" credzt a R

service -of minimum 15 to maximum 30 years have- been

ignored. That as per conract Policy issued on 26/10/2()02

/'z{ the Education Department was not authon’s:eg,d/éﬁtig‘/.ed: (o |

ATTESTED




"

LS

make appointments in BPS-16 and above on ihe c'oﬁfréc.z‘":k‘.

basis as the only appointing authority under the uru./e’s ‘v{/as h
Public Service Commission. That after the publ/_'c_ation'méfdé
by the Public Service Commission thousands  of z‘ea,cvhler‘s‘

eligible for the above said posts have a/réady'abp//'ed but ..

they are still waiting for their calls and that through thé-sbove .|

Act thouéands of the adhoc teachers have been regU/aﬂzed
which has. been adversely effected the r/ghts of rhe |
petitfo_nefs; thus having no efficacious and adequateremedy : |
available to the petitioners, t/_ve have knocked z‘hodooroft‘h/s

Court through the aforesaid constitutional petitions.-

4 The concemed official respondents have furisfied B

parawise comments wherein they raised certain ‘legal. and

factual objections including the question of ma(/7tafnébi{ftj;bf ,' S ‘

the wrrit petitions. It was further stated that Rule’ 3(2) of the

N.W.E.P. Civil Servants (Appointment, Promotion . & -

Transier)Rules 19889, autféorfsed' a depaﬂmen(.'téila_yZC‘fo;L.M'n"'.:-

- meihod of appointment, yualification and othier conditions”

applicable to post in consujtation with Es’rab/{é‘hmep@'-&_:'f‘"‘""* S

Administration Departmernt a.i)d the Finance--Deparfrﬁ(gh(.' '




That to improve/uplist the standard of educaf/‘ob',".ifh;e

Government replaced/amended the old procedure & 100%
incluaing SETs through Public Service Commission KPK. -féﬁ
recruilment of SETs B-16 vide Notification ‘NofSO-(PE)d»?' :-' .

5/SS-RCNVa' Il date<' 18/01/2011 wherein 50% SSTs (SET). *

®.

shall be selected by promotion on the basis of sen/df)‘ty cum’

fithess 1is 12 following manner:-

”(}') Forty percent from C}T (Gen),
CT(Ag‘r), CT(Indust: Art) with at least 5
years service as such and having the
qualification mentiobed in conlumn 3.

(ii) Four percent from amongst the DM
with at least 5 years‘service as such and
hav/ng qualificalion in column 3.

(i) Four percent from amongst the PET
with at least 5 years service as such and
having qualification mentioned in column 3.
(iv) _One percent amaongst Instructional

. Material Specialists with at least 5 years

AITESTED




|t is, further stated in thé, comments that di)_é rothe '
3 degradation/fall of qua!ityfeducation the Gpnvérh'nﬁeint'-"

~abandonéd the previoué recruitment pohcyof

'Educat:on Department: of KF’K vide Notfﬁcaf‘:‘ohj,da'féd'l

. appointment ‘of SS prescrfbed as tfy the fnitia!'-‘,:;;écf(g:ifhje,ﬁ‘:,"-_ -
_and that. the (North 'West Frontier Provmc;af)Khyber S
' 'Pakhtunkhwa Employeus(f?egulanzarzon of .Sen:/f.ccs)Act -
2009 (ACT No.XVI of 2009 d(,.‘ed 24" October, 2oo§ 15 /egal

lgwful and in accordance wilh me__Consfitution.'.of»Paki’sran-'_3 D

service and having qualification mentioned - "

in column 3."

R

' *omot:on,JppomtmenUrecrwtment and in order to ;mprove'~

the stan,dard of teaching_ ,cadro in Elemenrary & Socondary s -

=

N9/04/2004 . wherein at serial No;_ 15 in cofumn 5 fhc'.-:::f:.:

which was.issued by the competent authority andju:risdigftion,’,‘

- therefore, all the writ petitions are h’abla to be dishﬁ{ss‘edj

!.
‘/
'y
\
{

" We have heard the learned counsel for thé'_:pai'rz‘iéé- and - .
have gone through the iecord as well as the law on the

subject. - N

X AMI
shiwar Highy

pTTESTED é ot




That  to improve/uplist the standard of educaglbr-.'?;: t‘he
Government rep/aced/amended the old procedure /e 1 c.).'o%.j‘

incluaing SETs through Pub/fc; Service Commissior»'r: KPK z%of. o
recruitment of SETs B-16 vicle - Notification 'No"SVO(I:DEM;.

5/SS-RC/Vo! Il dale+' 18/01/2011 wherein 50% SSTs (SET).

" .

shall be selected by promotion on the basis of seniérity cum

fitness 1. e following manner:-

"(i)  Forty percent from QT (Gen),
CT(Agr), CT(indust: Art)  with at least 5
years service as such and having the
qualification ment/oﬁed in con/umn 3.

(i) Four percent from amongst the DM
with at least 5 years service as such and
having qualification in column 3.

(i) Four percent from amongst the PET
with at least 5 years service as such and
having qualification mentioned in column 3.
(iv)  One percent amongst Instructional

: Material Specialists with at least 5 years

ATTESTED




(R jularization of Se/w'cés) Act, 2009, was p)’dknu/Qafez/-,’ -

which in-fact was not the first in the line rather N."W-F.P-(nbfw“

Khyber -Pakhtunkhwa) Civii Servants (Reg“’af’?affcéh;”of"'f‘
Services) Act, 1988 NWFP (now Khyber Pakhz‘unkhwa) |
(Reg.iation of Services) Act, 1989 & NWEP (now Khyber
Pakhtunkhwa) Adhoc Civil Servants (Regu/a‘r‘j?é‘ﬁ-bg'_l of -

Services) Act, 1987 were alsg promulgated and v'véfé beV‘ejf._

challenged by anyone.

8- In order to comment upon the Act, ibid, it is.important. . :

to go through the relevant provision which reads as. un'\de'r},--. -

S.2 Definitions. (1)---
a)-...;..

aa) “contract appointment” .. .

means appointment of a duly .. -

qualified persont made otherwise:

than in accordance with the - .-

prescribed method of recruitment. Lems T

b)  “employee”  means an ‘.
“adhoc or a contract employee - - -
LI appointed by Government on -

addhoc or contract basis or second R

shirt/night shift but does not': . e

- include the employees for project“:,; o

s

post or appointed on work charge .

PRV




basis or who are paid out of-

contingencies;

-------- whereas,

S. 3 reads:-

Reqularization _of _services of

certain employees,---- Alll- '
employees including .
recommendee of thé High Court"_."— |
appointed on contract or adhoc
basis and holding that post on 315 :’_ 
.December, . 2008 or til the"“ _
comriencement of this Act shall .
be deemed to have been validly
appointed on régular basis /7aving-" |
‘the  same qualification and =

experience for a reqular post;

9- The plain reading of -above sections of the :Act, 'ffb‘/d,'_" »
would show that the Provincial Government, has ré'gu/ar/‘ze‘d: E
the “duly qualified pérsons”, who were appointed O’h'vcont)'a-c_t,' o

basis under the Contract Folicy, and the said Con:{rabi‘ Policy.

was never ever challenged by anmy one and the "same’

remained in practice till the commencement of the'svaid’:gévr;

Fetitioners in their writ petitions have not quoted aﬁy »-sji{‘)'gle

.

incfc;e/;)f / precedent showing that the reqgularized em,o/oyees

under the said Act were not qualified for the pOS{ a_ga-'in‘ét' o

ATTESTED




wh'ehi they are regularized. nor had placed “on‘:}*‘ec_io"rd' 'ér'_?y‘!'

- documents showmg thaz‘ at the time of z‘he/r appomtmenf on -

contract they had made any object/on Even omerw/se rhe o

super/'or"(,ourfs have tlmeanld .vagalir': "‘.9"”§fate d emp/oyees :
whos: appointments were declared irregular by z‘h.é; R
GOVC'."'T"?’@”( .AUMO’."{@S, Dccau‘?e. ?U(hor/ﬁlé'é'u De’”g :
respo_ns{b/e i fqr Amak/ng irregular appointments On pure/y o
temporary and contract basis, .cbu/q not subsqu‘é"{;‘;{; fUrned ‘. o
round and terminate services becau#é of .. ”Olackof s L

qualification but on manner of selection and the ben'éﬁtﬁ_qffh-é :

lapses committed on part of authorities: could not be. g'/v'é‘h 'i_é .

the employees. In the instant case, ds well a([l)o lime -of"
‘appointment " no one -objected to;, rather the .-.abz_‘hd'ritje_s' '
committed lapses, while appointing the private respohdénf'sz-_-'-'

and others, hence at this be/a{ed stage 'in view of number of'ﬁ-

judgments Act No. XVI of 2009 was promy‘/gétféq.“f'

Interestingly this Act, is' not applicable to the e_du-__c'é}!-io./t}

department only, rather all the ‘employees of the Provincial
® - . : - T

{ Government, recruited-on cop[ragt basis till 31 De."_é'e"mbvev;'_;‘."' 3

e

2008 or till the commencemonf of this Act havo bnma o

& \1\P\A3P\

. h Ay ;\/il UrL' .
-1 GEER 9915
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regularized and those employees of (o other departinents *

who have been regularized are not party (o this writ:petition. s

i0-  All the employees have been reqularized under 'th:'e."" DT

Act, ibid"are duly qualified, eligible and compelentfor the - . . -

post against which they were appointed on confract basis’.

and this practico remained in operation for yoars, Meijority of -

those employees getting the benefit of Act ibid 'r_hay have

become overage, by now for the purpose of. recruitment = i

against the fresh post.

11- Thé law has defined suc}h type of iégis.'./‘-.af(ié:a:h-' as
"béﬁeficial and remedial”. A beneficial legrsht:on ;5 a
statue which purports to confer a benefit on lf?leldualsora
class of persons. The nature of such benef:tzsto -:_bé.} L
eaended relief to said persons of onerous Obﬁgéﬁéﬂé un de, .

c_onfrécts. A law enacted for the purpose ofCorrecimga
defect in a prior law, or in order to provide a F(?&;J'ed}_{?:.w,"’)ére{_-. A
non previously existed. Abcord{ng to the deﬁhiridin' (;f Corpus

Juris Secundum, a remedial statute is designed to corréct'an .

existence law, redress an exisience grievance, or introduced. B

feqgularization conductive to the public goods. T‘_he:"ch‘a;r"(énged . o




Act, 2009, seems to be a curative statue as foriyearfé:'thé.;' |

then Provincial Governments, appointed embl_oyejés“:.bh."'-‘

contract basis but admittedly all those contract appomrmemg KRR IR I

were made after proper advertisement an‘o"fl .r,b'r_')‘_:'x_the_

recommendations of Departmental Selection Comfﬁii_t_eéé., L

12- In order to appreciate the argumenré:.;i--(egafdi;'lg':‘

Ldéneficial legislation it is important to understand-the scope L
and meaning of beneficial, remedial and curative "'/‘egffslétion.‘j‘

Pre\}/'ous/y these words have been explained by‘:N‘.S Sihdfé-- :

"1 interpretation of statute, tenth edition in the. fo//owmg e

_mariners:-

“A statue which purports to confer a

benefit on md/wduals or a class off o

persons, by l‘c/lvmg them of

onerous obligations under contracts‘,'-_'“-”‘ |
" entered into by them or which ten,c;’_] -
to  protect  persons agaih:s_.'t.l
- oppressfve act from individuals witﬁ.‘ e
~ whom they stand in certain’ '
relations, is called a benef/c.'al'_ o
Iégislations....{n interpreting such’ a‘-‘.‘.‘ " |
" statue, the pr‘inciplo ostablishod: is’ =
that there is no room for tak/ng a~"
narrow view but that the court: /s."
entit/ed to be generous towards the

A

persons on whom the benefit has‘f

ATTESTED
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been conferred. It is the duty of the

court to interpret a provision, "
especially a beneficial provision,
Liberally so as to give it a wider :
meaning rather than a restrict(vé:‘.
meaning which would negate th;e_-.‘.'

very object of the rule. It is a weH

settled canon of construction thatm A

constructing ' the provision - 'Q"f'::.'>:
beneficent enactments, the co'U'r.t':-:"
should adopt that. consrruct.fohff RPN
-which advances, fulfils, and furthg'r‘»s.‘. o
the object of the Act, rather than'th_ej
one which would defeat the same - :i'_:
and render the protectibfr.):':'
illusory..... Beneficial provisions call

for liberal and broad interpretation

so that the real purpose, underlying. t
Such enactments, is achieved an‘d.‘_:
full effect is given to the principfl”e'é,‘ S

underlying such legislation.”

Remedial or curative statues on the other hnnd h_évé .-

becii explained as:-

VA 'remedia:’ statgté is one which |
remedies defect in ihe pre existing Iaw,~.r.'...-f o
statutdry or.btherwi:se. Their purpose is: "

to keep pace with the views of society,

They serve to ke;ep our system o.f;-:. |

// Jurisprudence up to date and in: )

AT‘E'ESTE D




harmony with new ideas or concoptlons.

of what constitute just and proper - co
human  conduct. Their legrtzmate‘
purpose is to advance human rights and } S
Telationships. Unless they do this, they- - ..~ :
are not entitled to be known as remedial .
legislation nor to pe liberally cénstrued' L
Manifestly a construction that promofes._',
improvements in the administration of

justice and the eradication of defect m

the system of jurisprudence should be e

favoured over one that perpetuates &.

wrong”.

Justice Antonin_Scalia of the U.S. SUpreme::l:”

Court in his book on Interpretation of Statute,'f_:-‘.“
States z‘haf

“Remedial = statutes aré . _
those which are made to supplyil-"' o
such defects, and abridge such -
superfluities, -in the common Iaw";
as arise from either the general L
imperfection of all human law,,
from change. of time and” -
c:ircumstances, from the mi'stakos:- _
and unadvised determinations of
unlearned (or even /earned)
Jjudges, or froni any ‘other cause

. wWhatsocecver.” -

13- The legal propositior_g that emerges is tha{:j',.'ge)jera(ly"_ )

beneficial legislation is to ke given liberal inz‘erpréfaéf{,cjn,' the |

ATTESTED
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| Such !eg(’slaﬁo’n must thereforé, either clarify an amb/quzfyor |

an omission in the existence and must fi?el‘_'t-:,"‘:fo’{'é; rhe o

“explanatory or clarificalory in nalure. Since the "‘.;l‘a‘é;‘r:jr}ﬂ.af:{efs_

dooes not have the vested rights o be appoin(éd -'!c;i any

patlicular posl, even advertised one and private re_sbondcn!é :

'who have heing regularized are having the,.‘_/"e'q-uis'ifé: L

qua!;‘ficatioh for the post against which the were appomted ' |

ide challenged Act, 2009, which is not effecr/ngthevesfed

riéht of ahyoné, hence, the same is deemedtobea :"

bereniai,  remed ! and curative -Iegislari‘i_:fn,-__éi_f-':“_i_‘hé .

Parliament.

14- | This court in its earlier judgment datedz2t.$"’f November

2009 in WP Nc.). 2905 of 20089, whe}em the sameKhyber &

Pakhtunkhwa (Regularization of Servers ) Acf,_ IZO'OS'—'),, wres )

were challenged has held that this court -ba's. "go‘t;:;h';;: _

jurisdiction to entertain the writ petifion in view é'f-A'vrf.icleIf?.? 2 o

of the Constitution of Islamic Republic of Pakis(é.{j,' 1973 as L

an Act,‘Rule or Notification éffer:ﬁng the terms andcond:t:ons

of service, would not be an exception (o that,i;}'zi‘fééie}_{ m fhe : 
/ l{;’g/?f of the spirit of the r'atié rendered in-.‘:-t:')jvei‘..cva_se of

AT TS
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@ Now -coming to the second asbec( of the c'a_'sjé;; that .

" . o
LLA.Sherwani & others Versus Government of ‘Pakistan.

reported in 1991 SCMR 1041. Even otﬁerwfse, undlér‘.R'q‘/'e.S
(2) o ‘the Khyber Pakhtunkhwa  (Civil _S'én}énl‘s)':-'

(appointment), promotion and transfer) Rules 1989, ‘Aéu.th’oﬁz'e

a department to lay down method of appéfﬁt'rhe—ht,“.‘ o

-qualification and other conditions abp//‘cab/e to the bos{A'ih E

consultation with Establishment & Administrative Departmerit

and the 'Finan'ce_ Department. In the instant case-the. duly o

B A

elected Provincial Assemb/y_ has passed the Bill/Act: wh:ch R

was presented through proper channel je L“aw" ‘.g.an'd 5'

Establishment Department, which cannot be quash@dor o

declared illegal at this stage.

petitioners legitimate expectancy .in the shape of ]jf_fqhvérjop' o

“has woiered due to the proniuigation of Act, ibicl, in. this

resper,;t, it is a long standing principle that prohvot/'o./j{_‘-i)':‘% no( 'J
vesfed right but it is also an és{ab//'shec_/ principle tha(whf,n
ever any law, rules or instructions regarding proménjoﬁ are
vioiated then it become vested right. No doubt pez‘it/{orje'r_,s.'/nl

the first instance cannot claim promotion as a vested. right . -

rrESTED
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~

but those who fall within the promotion zone do liave the .

right to he considered for promaotion. '

16-  Since the Act XVI of 2009 has boendochmd; e
beneficial and remedial Act, for the purpoSe'-t‘-).'ffa'/'/.r“holsé.”'“" SR
employees who were ;appoilvted on contract and may ffa\'}é. o o
hecome overage and the promulgation o f theAcf .'wa;s o
necessary to given them the protection theré-for'ef the o(her |
side of the picture could not be brushed a s'ide' S/‘r’n‘pfy.j.‘/‘( IS
the vested right of in service employees to be cOﬁsfdefeJd ‘);O/.-‘_
promotion at their own turn. Where a valid and brqbe'( 'rU/éé .'Eh' )
for promotion have been framed wh/ch are not;gi{/en‘effe(;f,-‘
such omission on the part o.f G'ovemment aqency 6'}‘!7.76:@_‘-{‘7{;9':
to failure to perform a duty by law and in suchcases H/gh :
Court aAlways has the jurisdiction to r’nte}fé‘r.é:; lnserwce
employees / civil servants could not claim promononto a':' :

higher position as a malter of legal right, at fﬁ%é‘ same t‘/me /z‘ '._.

had to be kept in mind that all pubiic powefS. were :m i‘h‘e"-“

nature of a sacred trust anc its functionary afe_' l'ré'q"'c_/'i/'éd:'..é‘o:'_. -

exercise same in a fair, reasonable and transpérén_f manner ‘ ‘- o

strictly in accordance with law. Any transgression from.s'qcrh_'

ATTESTED
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’@ Indeod the petitioners can not c/a/'m-"fh'e.ir:fih‘ia‘/—’a‘/”' :

appointments on a higher post but they have every right to.

pr/'hcfp/es was liable to be restrained by the superior Cbun"s’ in

their jurisdiction under Article 199 of the Conéiitutib_n. "On‘e',_' ‘

could not overlook that even in the absence of Sltlr/:c_z‘ ~/e§él' o

right there was a/wéys legitimate expectancy on.-»fz‘_hvé pan‘ofa

senior, competent and honest carrier civil servant to' be .

promoted to a higher position or to be cohsidéféd for
promotion and which could only be denied for glc';"o'd, ,propg'r_ A

and valid reasons.

be considered for promotion in accordance with - the,

promotion rules, in field. It is the object of the establishment = -

of the courts and the continue existence of courts of lawis to. . .-~

dispense and foster justice and to nght the wrong Lones, - -

Purpose can never be complotely achioved unless the jn " e

Justice dono was undono and unless the courts .slcppedm )
and refused lo perpeluate what was patently unjustunfa/r
and unlawful‘. Moreover, it is. the dul)f of public acf-'l‘_hb;'}{tiié;s;a.si':
ab,éoinfmen[ is a trust in the hands ot p(/!)/iC~aufho(f{st and /‘[_

is their legal and moral duty to JJischarge their furj’c‘fib:v"s"és"- -

ATTESTED




trustee with complele lransparency as por /‘emn'(r:_'/r:‘(}'rz‘[- ,of'. '

Jaw, so that no person who is eligible and entitic to hold suclr L

posl is excludaed from the purpose of soloction ane is not

depnived of s ariy .yht.

FN/ s@onsidering the above-seitled. principles-weare.of the . o .

Higm-opimon thal Act, XVI of 2009 is although bené‘{i(;;‘éf and * :

remedial ‘legislation but its enactment has effeck(édf them L

service employees who were in the promotion, ,;zéqne,
therefore, we are convinced.that to the extent of in sewvice
employees / petitioners, who fall within the promb‘t'iohi._zone'

have suffered, and in order to rectify the inadvertent mistake:’

of the respondents/Deparfment, it is recommende.’d'tﬁaf"Uié- o

promotion rules in field be implemented and. ._"r‘hose_._'-,
employees in a particular cadre fo which certain ggor'a"_fo:("

promotion is reserved for in service employees, the Sa_ime be -

filled in on promotion basis. In order to remove thg afﬁ‘bfg‘d;’ty} BRI

—_—

and confusion in this respect an example-is quoted; “ Ifin‘any .~

i

¢

cadre as per existence rules, appointment is to .br'a'_';rﬁade* on

—_—

s0/50 % basis ie 50 % initial recruitment and 50 %

proaiotion quota - then all the employees »zheg-x’_'/e""--beéh

ATTEsTED
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cadrerandiequannumberte e Ty o0 %Te 'Ze’ f?z‘ofp' romo(ed;ﬁf 1

fronTamonyst-theseligibl e EriCErEnipIoy ee*s'iof B r‘;n;se
g BT OB OO i ST I BT B SISO 8 GOy QZTrﬁ{f/mess”“

- . .

5. In view of the above, this wiit pelition is disposed of in .

the following terms:-

(i) “The Act, XVI of 2009, comr;'zonly.

known as (Regularization Of Sérvices) :
| Act, 2009 is hc/d. as bcncficinl'nnd'

remedial legislation, to which no

interference is advisable hence, upheld

(ii) OTfiEigITespo n’den;ts’are,__'d iPee ed \

LOTHIWOTKTR CUETRthE %b.a.c,klmo ﬁm" fe

C DT OTT Ot O U0t et ol S Bmaio: c"arm”"’g boVe" Y
. . AentioneaIexamples w:.th;-n»vé‘@*daysfan’d L S

B el SO

TR [ scrwce.nemployccs””t:l!”‘ g

Yo ,g‘th"‘fmbfét""klb‘c s “washed ouf, till then
S A thereweaid be™ c.omplctc ban.on fresh L . /Z)/
) : oo .- /.cc,ru:r’mmfr!-';"""“/ DAY "."-‘_'Z.\ / /J,l . :
R . Order accordingly. / P /
/Z' /'/'("'Y( ////(/
Announced. A S C
26" January 2015 ___J UDGE L e
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d ! Mot e N T |
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5> NOTIFICATION:

e (5) .

OFFICE OF THE DISTRICT EDUCATION OFFICER ( MALE ) DISTRICT BUNER.

Consequent upon the recommendation of the Departmental Promotion Committee and in

puacsuance of the Government of Khyber Pakhtunkhwa Elémcntary & Secondary Education Notification No.
SO(PE)/4-5/SSRC/Meeling/2013/Teaching Cadre dated 24" July 2014, the following SCTs/CTs, SDMs/DMs,
SATS/ATs, STTs/TTs, Senior Qaris/Qaris, PSHTs/SPSTs/PSTs are hereby promoted to the post of SST(Bio-Chem),
SST (Phy-Maths), SST (General) noted against each in BPS-16 (Rs10000-800-34000) plus usual allowances as

admissible under the rules on the regular basis under the existing policy of the provincial Govt:, on the terms and

conditions given below with immediate effect and posted on ** School Based * as given below.

A. SST (BIO-CHEM)

1. PROMOTED FROM SCT/CT TO THE POST OF SST (BIO-CHEM) BPS-16

School Where Posted

2. PROMOTED FROM PSHT/SPST/PST TO THE POST OF SST (BIO-CHEM) BPS-16

S.No | Name of Official | Present Place of Remarks
‘ Posting
1/1-A | Wakeel Zada GHSS Gagra GHSS Gagra AV.P
2/2-A B;kht Akbar GHS dhurgushto : GiiSS Ghurgushto ANV.P
3/3-A | Shamsur Rahman | GHS Ganshal Gi-lS Ganshal AV.P
4/4-A | Shah Bh;'oz Khan | GHS Shalbandi GHS Shalbandi A.V.P'
5/5-A | Abdul Ghafoor GHS Tor\‘n/arsak GHS Kala Khela AV.P R
6/6-A lBaklAt Rasool Khlan GHS Dewana Baba GHS Dewana Baba AV.P ‘\
7/7-A | Rahim Zada GHS Jowar GHS Jowar AV.P /

('
N

S.No Name of Official | Present Place of School Where Posted Remarks
. Posting B
8/1-A | Rahmanullah GPS Kalpani GCMHS Daggar AV.P
9/2-A | Fazali Wadood GPS Girarai GHS Katkala AV.P
10/3-A | Khan Said GPS Bampokha GHS Nanser AVP
GPS Rahim Abad GHS Elai AV.P

B. SST (PIIY-MATIIS)

)
g

et
(/fl/4— Saifur Rahman
/

3. PROMOTED FROM SCT/CT TO THE POST OF SST (PITY-MATHS) BPS-16

307/0//(1

"S.No Name of Official | Present Place of School Where Posted Remarks
Posting
12/1-B | Liaqat Fussain GCMHS Daggar GCMHS Daggar AV.P
13/2-B | Ahmad Ali GHSS Totalai GHS Janak Banda AV.P
14/3-B | Muhammad Salim [ GHSS Nawagai GHSS Jangai AV.P




—

PN L

ﬁ:{\x_ns and Conditions;- . ‘ i : ' /
. I They would be on probation for a period of one year extendable for another ope y&u’.
T2 They will be governed by such ryfes and regulations a5 may be issued from time to (ime by the Gowt.
3. Their Services can pe terminated gt any time, in case their berformance g found unsatisfactory during
;jmbationary period. In case of misconduct, they shall pe proceédcd under the ryfes framed from time to time,
4. Charge report should pe submitted to af) concerned. .
5. Their inter—Se—seniority on lower post wil] remain intac,
6. NoTA/ DA will be allowed to the appointee for;ommg their duty
7

Their posting will be made on school ba
not transferable 1o any other station.

Before handing oveyr chiarge, once [

relevant quaiification ag per rules, th

5
e
3
o
<
<1
o
&
B
a.
@
ou
(o]
<
e
o
=
8
5
(o]
2
o
o
T
(=]
%
30/’/0//4

o b s s e -

& vy

A ;

Ctin the interest of (e public \‘ ;

N A

i

S.No | Name of Official Present Place of Posting School Where Posted Remarks ~~ : ‘ .

. — i

Habibuliah SST(PHY; GHS Dewana Baba AV ( Newly ‘ "

MATHS Upgraded H

GHS Cheena GHS Matwana; AV.P( Newly i

. Upgraded) - 3

Jan Bahadar Khan SST(PHY- GHSS Jangai Vice S.No. 14/3-B 3
MATHS)

z

Endst: No.3029-3¢ Datt?d. 30/10/2014.

Deputy Commissioner Buner,
District Accounts Officer Buner

ENERA

Hidayatur rahman SST . GMS Gumbar
GENERAL

Muhammad Apgr ST GHS Bagra Vice S.No.83/2.¢ 1
G L

GHS Gulband; Vice S.No.77/15.¢

—_—

- (HANIF-UR- RAHMAN)
DISTRICT EDUCATION OFFICER(M)
BUNER.

Copy forwarded for

District Monitoring Officer Buney
Principals/Head Masters concerned.

Sub Divisional Education Officer (M) Buner ' l
Officials coucerned.
Master file. :

' |

o 30 //0//(7
DISTRICT EDUCATION OFFICER(M)
‘ BUNER.

o v



~ REFORE THE PESHAWAR HIGH COURT PES

—

Rehmatullah, 38T, GHSS, Gagra, yistrict Bux
Shahbaroz Khan SST (8C), GHS Shal Bandl
Inamullah sST (8C) GHS Diwana Baba
Rakht Rasool Khan (sC) GHS Diwana Baba
Abdur Raqib SST (&) GHS Bajkata
Sner Akbar SST (G) GMS Banda
Shairbar SST (G) GM3 Kuz Shamnal.
Kub Zax SST (G) GH3 Cheena
Habib-ur-Rehman sST (G) GHS Bagra
shaukat SST (sC) GHSS Amnawart
gubhani Gul 35T (G) GMS Alami Banda.
Gul Said SST (G) GHS Karapa
giad Amin SST (G) cCMHS Daggar
gardar Shah (G) CCMHS Daggar
Isralr Ullah SST (5C) GHS Chanat
Mahix Zada (SST) GHS Shal Bandai.
Shir Yazdan ssT (G) District Buner
' pahari ALam 8T (8C) CHS shal Bandai
Miskeen SSG (G) GMS Shargahy, District Buﬁér. = o

Versus

Government of Khyber Pakhtunkhwa . _thxoﬁgh i
Secretary,E&SE Departmen"z,,?eshawar. A )

Divector E&SE, KPK, Peshawat.

; ._‘_‘-‘,.District;Education Officer (M), Buner at Dag‘g"ér'  3  -

ATTESTED EOOUIPPP Respondents .
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WRIT PETITION UNDER ARTICLE 168
oF THE CONSTITUTION OF THE
[SLAMIC REPUBLIC OF PAKISTAN,
1973, |

Sheweth;

1y

2

3)

ATTESTED

That nurnerous vacancies of ST in BPS-16 were avallable e
n the respondent department since long and‘no S.fte.P_S.‘,‘f S

were taken for appointments against t"los'e 'posts.

However, in the year 2009 an advertlsement Was;__ :

~published in the- print media, inviting apphcatlons for_ 5
appointment against those vacancies, but a nder was
given therein that in-service employees Woulci noL Le L

eligible and they were restrained from ' makmg S

applications.

That the petitioners do belong to the- category of m--": :

service employees, who were not perrmtted to apply_' |

againsf the stated SST vacancies.

That those who WeIe appointed on adhoc/ contrac':t"ba"si's_

against -the abovesald vacancies were later n .
regularized on the strength of KPK Employees_‘
(Regularization of Services) Act, 2009 (Act No XVI of:;- B S

2009)

That the  yegularization of the adhoc/ -c'oﬁtféc{ N ER
employees, referred to in the preceding para, :Pifompiéd. =

the left out contendents, may be the "in-'ser'\'fioe R

eraployees who desired to take part in the competmon-' ]

or those who did fall in the promotion zone to flle ;

E X A M ! NE
Pesbawar High




"}‘3/.)..‘..1.. e

petitions, which were ultimaiely decided vide a S

consolidated judgment dated 26.01.201 5 (Annex “A’_’,‘) S

That while handing down the judgrent, 1b1d ﬂ:ﬁ"s.l'l Lo o

Hon'ble Court was pleased to consider the promouonﬂ_',l_.,,,'-"' E

quota under par:agraph 18 of the judgment, as also a'.:if i L

direction was made in that respect In the concludmg

paré-to the following‘ effect:-

f
‘5
r'. 6)
-
ATTESTER,

. L :\(A/mNE -J

- qualifications much earlier and the vacan01es Were also

«Official 'respéndents are directed to. work'o'i'z't" ;.1'._' "
the packlog of the promotion quota as per above L

" rnentioned example, within 30 days ~an d S
consider the in-service employees; = 1L the
packlog is washed out, ml then there would be o

complete pan on fresh recruitments”

That the pet1t1oners were considered for pfbmotfi’o'_n-,'-_i

pursuant to the findings given by this august Court"m the - o

aboveref.erred judgment, and they were appomted on . o

promo'uon on various dates ranging from Ol 03 2012. to ) L
41.07.2015 (Annex "B, but with 1mmed1ate effect '

against the law laid down by the august Supreme Court e
that the promotees of one batch/ year shall xa.nk Senlor..;" B |

to the initial recruits of the sarae patch/ year. ... B o

That till date seniority 1isfc of the SSTs in BPS 16 has not o
been :ssued, as against the legal obhgatlon of the'

respondents to 1ssue senijority list every yeax ) Lo

That though the petitioners were having the requlred

Jvailable, but they were deprived of the beneﬁt of

promotion at that juncture, as dgainst the prmmple of law




9)

laid down by the apex Court in the case of AzamAll
reported 1985 SCMR 286 and followed in*Muhammad
Vousaf (1996 SCMR 1287). As such they were deprived. .

frora the enjoyment of the high post not only 1ﬁ.-'térmé of -

status but also in terms of financial benefits for yeaxs

That feeling mortally aggrieved and havmg no other '
adequate and efficacious remedy, . the petmoners

approach this august Court for a redress, mter alra, on E o

the following grounds:-

GROUNDS:

A.

B

P j .‘~‘
toa !
".».
- .p‘:
LR

That the petitioners WeIie equipped with all the requlte" ' 4' : IR

qualification for promotion to {he posts of SD'F‘ (BPS 16) R

long ag

no valid re

posts were retained vacant in the promonon quota
creating a backlog, which was not attnbutable to the. o o -
Apétitidne.rs,' hence, as per following exammatlon by the o
august Supreme Court, the petitioners. are- ent1t1ed to )

the back benefits from the date the vacan01es had,- S

occurred,;

, upromotions of such promotee (petztzoners' ;'.'{‘-
ATTESTED in the instant case) would be regular fromf-‘ "’
| date that the vacancy reserved under the,“

Rules for departmental . promo_tzon'; -

occurred”

That the petitioners have a right and entittement to the o

back benefits attached to the post from

£ X A’M INE
Peshawarﬂngh onﬁ

o and also the vacancles were avallable nut for'_ R

ason the promotions were mthheld and the



petitioners and availability -of the

2 N . o .
/ . qualifications: of the
vacancies co’mcided.

C.  That the pefitioners peing the promotees of opeandthe -
uired to be placed

same batch, are red
but the respondents have sat.on the B

fresh appointees,
and uptill now 1 seniority list Whatsoever

senior ‘:to‘th‘e"

seniority list
has been issued/ circulated.

D. Thatin view of the fact that no senjority list has been

issued, the petitioners. neither can file a departmental IR
appeal nor can nave recourse to the 5

for agitating their grievances, therefore, th1s august

Court can jssue appropriaie dﬂ'ectlons to. he

in accordance with law, 1n v1ew of '

respondents to act
aid down by the apeX Court in the.‘ L

the prmcrple of law 1
in PLD 1981 SCGlZ 2003,

pronouncements reported
SCMR 325, etc.
s have not heen ‘treéte'd””inli‘

E. That the petitioner
fArtlcle o

ordance with law as against the provisions ©

acc

4 of the Constitution.

) urge' é;d&itio'nali'

" F. That petitioners reserve their right ¢

grotln;ts with lea ance of thex

e of the Court, after the st

RPN respondents pecomes Known to them.

Prayer :
In view of the foregoing: its is, therefore, prayed that‘ on S

acceptance of this petition, this Hon'ble Court may be

priate dlIeCtlon to the T

pleased to issue an appro espondents L

for treating the promotion of the petltloners from the ,(‘ia'te; S

; {fi;AT;TES*‘; -

e .

ervices Tnbuna1 g

PR Tt - N
R v N

o S A



o such petitio
titione ]

1973.

Pakistall,




N

QO

PESHAWAR HIGH

COURT, PESHAWAR. .

ORDER SHEET

W

pemuon the petitioners  have prayed fox

[ —

_ Date of Order/ | Order or other Proceedings with Sl"‘n’l{U{F o‘T dgey,
Proceedings - / ,V}
01/12/2016. WP No. 1951-P/2016 M.

Present:  Mr. Isa khan Khalil, advocate R

WAQAR AHMAD SETH., J.- Through the -instant writ

approplmtc writ directing the respondents to t1e'11 then plomotloﬁ e .

from the date, they were qualified on and_.':'also”to circulﬁte the

'scmonty llst of SSTs BS-16 by giving thcm semor posmon belno ‘

promotees against the fresh recruits.
2. Arguments heard and available.fécqr'd; gone through. '

3. The prayer so made, in the wri.-t'jlpetitioh ;énd_érgued ,

ot bar clearly bifurcate, the case of petitioners in two parts; | .0

| firstly, petitioners are claiming an apprdpriat'e‘“dirediqn.‘té the |

respondents 1o circulate the senior list ot SSTs (BS 16) Yc%

according to section-8 of Khyber Pakhtun_khw'a, CiVil Sefyahts‘ BN

Act, 1973,

is'sua.n'c'(-:'_‘ of an |

[or proper administration of service, cadre; ot post, the -

ATTESTED




“appointing authority shall cause a seniority list:of the members of

‘%ﬁﬁﬁmwﬁwnmm

[l S R e B4 AR T4

the time being of such service, cadre, or post to.be prepared and -

)

(he said seniority list so prepared under subseetion-1, shall-be”

accordance with the law, relating to seniotity efc, but in the

month of January, 2017, positively. . : e . ‘f“-:

/ fosREe RGN T S e T L PO T O of;ﬂhgg@pgt;tp{ﬁ,;

r,espondcnt; fortréatingitie: pEGITOtion-oft

e AR P
Y ACE nc1§s,mhad,«bec il

S5

besidesEEonsiterng” them«semorf bung’;‘p‘

ey e A

PP et

Qg SRR b g

diEgRTeC Sriiterigmeshceined; werareof=th

TR eSS
P S A

SemAInEYto” (e and—condition-of. Servi

revised and lnotiﬁed in the official gazetté;f-'ablfc"gll,ea‘s’t"'o.horitziil' a I
calendar year, preferably in the month of J anua1y1nv1ewof the !
clear provision of law, the first prayer of the -..;;‘étilt‘_iér.iers-: .is__:‘v_ﬁ"
allowed with the consent of learned /\AGandlhccompetcnl

authority is directed to issue the seniority list-o_‘f_‘SSTfé BS-16;1in -J7

L B3 &\" . 5t ¥ "
s" i ““thc"ﬁ* |

// 5. . In viéw of the above, this writ pe'fpij‘fi‘Qn is .‘disposéd'of :
ATTE T pw-

EXAM I N E
esbawar g \*ﬁ

ATTESTED | g DECTIE




o]

Yate oF Preseutatt

No of Puvas o 3 e crminiemnmemee e memnee

Yate of £ mnran gl
date Civen For d

Nate of Delivery s

whereas the seniority and promotion being terms .and-eonditions | -

D TO BE TRUE COPY. -

&
on ot A m’c".""./é/“j’%@’

11801 DT /A

teceived By

with the direction to the respondents, as indicated in para-3, [ 1 "

of service is neither entertain-able nor maintainable in writ |«
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BETTER COPY

IN THE SUPREME COURT OF PAKISTAN

(APPEAL JURISDICTION)

PRESENT

MR. JUSTICE EJAZ AFZAL KHAN
MR. JUSTICE SH.AZMAT SAEED
MR. JUSTICE EJAZ UL AHSAN.

CIVIL PETITIONS NO. 127-P TO 129-P OF 2016

(Agamst the |udgmem dated 26.01. 2015 Peshawar ngh Court, Peshawar
passed m w1th Petmon No0.2905 of 2009 3025 of 2009, and others.

he Chlef Secretary, Govt

Attaullah and Others
Nasrummullah and Others.

of KPK Peshawar and Others.. Petmoner(s)
- (in all cases).

VERSUS

Mukhtar Ahmad and Others. Respondents

For the petmoner(s)

For the respondent(s)

Date of Hearing

Mr. Mujahid Ali Khan, Addl A.G. KPK

Mr Ghulam Nabi Khan, ASC
Mr.Abdul Qayyum Sarwar, AOR

20.09.2017

ORDER.

Fjaz Afzal Khan J. The learned Addltlonal General
appearmg on behalf of the Govt. of KPK stated at the bar that as per
mstructlons of the Government he does not press these petitlons Dismissed -

as, such

Sd/-Ej az Afzal Khan,J
Sd/- Sh.Azmat Saeed,J.
Sd/- Ijaz ul Ahsan, J.

ISLAMABAD
20 09. 2017

ATTESTED
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BETTER COPY.

| IN THE SUPREME COURT OF PAKISTAN. - |
L _(APPEAL JURISDICTION) | |

~ PRESENT:

~ 'MR. JUSTICE EJAZ AFZAL KHAN
-~ MR. JUSTICE SH.AZMAT SAEED
" MR. JUSTICE EJAZ UL AHSAN.

| '._ -CIVIL PETITION S NO. 127-P TO 129-P OF 2016

L (Agamst the Judgment dated 26.01.2015 Peshawar High Court, Peshawar |

 passed in-with Petition No.2905 of 2009, 3025 of 2009, and others,

T The Chiéf ‘Sééretary, Govt: of KPK, Peshawar and Others. .. .Petitioner(s)

~ (in all cases).

VERSUS.

N -Atialillah and Others

S Nasruminullah-and Others.

“Forthe petitioner(s):  Mr.Mujahid Ali Khan, AddLA.G KPK

' Mukhtar Ahinad and Others. : . Respondents.

. F 61; théjl.eép_('md_em(s): Mr.Ghulam Nabi Khan, ASC .~

Mr.Abdul Qayyum Sarwar, AOR.

. DateofHearing  20.09.2017.

ORDER.

Ejaz Afzal Khan J. The learned Additional General

'appearmg on behalf of the Govt. of KPK stated at the bar that as per
' mstructlons of the Government he does not press these petitions. Dismissed -

L .'as such

| "S'd/-EJ az Afzal Khan,J
- Sd/- Sh.Azmat Saeed, J
Sd/- Ijaz ul Ahsan, J.

- ISLAMABAD
20092017

ATTESTED o
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ON FACTS.

That Para-1 is correct to the extent that the Respondent Department has sought

“.. application from the eligible candidates for the appointment on adhoc basis against the?

(W8}

SST(G) Post in the year 2009 with the conditions that the in service teachers of all cadres
are not eligible to apply for the said adhoc & contractual posts. '

That Para-2, is correct that the appellant is a regular & bona-fide Civi] servant in the
Respondent Department & was not allowed like others in service teachers on the grounds
that the advertised posts for SST(G) in BPS-16 are on contractual & adhoc based upon
which the regular & in service teacher’s adjustments would be fatal for their respective
service career. Hence, they were barred not to apply for the said adhoc posts in the
Respondent Department.

That Para-4 is incorrect & denied on the grounds that the Respondent Department has
promotion policy for in-service teachers under.which these teachers are also promoted
in upper Scale & Post on the basis of their respective seniority cum fitness basis in view
of the reserved quota for each cadre, whereas rest of the para regarding filing of a Writ
Petition 2905/2009 before the Peshawar High Court decided on 26/01/2015 with the
directions to consider to the Petitioner for promotion against the SST(G) B-16 Post &
consequent upon the said judgment dated 26/01/2015, the Respondent Department
has promoted the Petitioner against the SST(Sc: ) post in BPS-16 in view of his seniority
cum fitness basis in the Respondent Department.

That Para-5 pertains to the Court record & judgment dated 26/01/2015 which has

already been implemented by the Respondent Department, hence no further

comments.

That Para-6 is correct to the extent that the appellant has been promoted against the
SST(G) B-16 post on the basis of his seniority cum fitness basis on -dated 30/10/2014
with immediate effect instead of the year 2009,

That Para-7 is incorrect & denied. The stand of the appellant is baseless & without any
cogent proof & legal justification& even against the factual position that the
Respondent Department is regularly issuing the final seniority list of all cadres including
the SST (G) B-16 post under the provision of Sectioon-8 of Civil Servants Act 1973.

That Paa-8 is incorrect & denied on the grounds that the appellant has been promoted
against the SST(G) BPS-16 post in accordance with rules & on the basis of his seniority

That Para-9 needs no comments being pertains to the Court record.

10 That Para-10is also needs no comments being pertains to the Court record.

:,v.
X
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. 11 That Para-11 is correct that the Res‘pbndent department has filed a CPLA: against the
judgment dated 01/12/2016 passed by the Peshawar High Court before sthe August
Supreme Court of Pakistan-but - on later.thesaid civil Petition was withdrawn on the
grounds that as per judgment date 26/01/2015 of the Peshawar High Court, a back-legs
- .. has been worked out for the promotion of in service teachers on the basis of their
- respective seniority cum fitness basis within the prescribed period of time, promotions
to the in service teachers are allowed on the basis of seniority cum fitness basis sin view
of the prescribed quota for each cadre in the respondent department.

12 That Para-12 is incorrect & denied. No departmental appeal has been filed by the

appellant to the Respondents. Hence, the appeal in hand is liable to be dismissed on the
following grounds inter alig :- -

ON GRONDS.

A Incorrect & not admitted. The impugned Notification dated 28/10/2014is in accordance
with law, rules & policy, as well as with immediate effect in terms of the appointment

Promotion & Transfer rules 1989. Hence, liable to be maintained in favour of the
. Respondents.

B Incorrect & not admitted. The statement of the appellant is baseless & liable to be
| dismissed on the grounds that the appellant has been treated as per law, rules & policy
|
|
|
|
|

vide Notification dated 28/10/2014, which is not only within legal sphere but is also
liable to be maintained in favour of the Respondents,

C Incorrect & denied. The appellant is not entitled for the grant of back benefits against
“ the SST(G) post since 2009 under the relevant provisions of law
promotion policy.

, recruitment %

D Incorrect & denied. The appellant has been treated as per law, rules & criteria in the

instant case having no violation of Articles 25 & 27 of the constitution of Islamic
Republic of Pakistan 1973 by the Respondents. i

‘E Incorrect & misleading. The stand of the a

ppeliant is illegal & without any cogent proof
& justification,

Legal. However, the Respondent Department seeks leave of this Honorable
Tribunal to submit additional grounds, record & case law at the time of
arguments on the date fixed.

In view of the above made submissions, it is most humbly Prayed that this
Honorable Tribunal may very graciously be pleased to dismiss the instant

service appeal with cost in favor of the Respondent Department in the interest
of justice, o

Dated / /2018

i to'rj

E&SE Department Khyber
Pakhtunkhwa, Peshawar.
(Respondents No: 283}

i Segrotafy
| E&SE Départment Khyber
Pakhtunkhwa, Peshawar.
(Respondent No: 1)




KHYBER PAKHATUNKHWA

SERVICE TRIBUNAL

"FORE_THE_HONORABLE -
*SHAWAR.

Service Appeal No: - ;/2018

ST U T s District 20

VERSUS

sceretary E&SE Department, Khyber Pakhtunkhwa & others.

AFFIDAVIT

.o

....... Appellant.

.....Respondents

. Asstt: Director (Litigation-il) E&SE Department do hereby
soierninly affirm and declare that the contents of the instant ParaW|
cofrect 1o the best of my knowledge & belief.

se Comments are true &

Deponent

¢
G

é

Asstt: Difector {Lit: 1}
E&SE Deplartment, Knyber
Pakhtunkhwa, Peshawar.




