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ORDER
13'" July, 2022 ■ 1. Mr. Akhtar Ilyas, Advocate, learned counsel for the appellant

/
present. Mr. Muhammad Adeel Butt, Addl: AG alongwith Mr. 

Muhammad Tufail, Assistant office of the Directorate, Elementary 

& Secondary Education (E&SE), Peshawar and Mr. Iftikhar Ul 

Ghani, DEO(M) Buner in person present.

X -.>2v VVi^de our detailed ordef'of today placed in Service Appeal No.

82/2018 titled “Abdur Rashid-vs-‘ the Government-~fof’CKhyEer ^ . 
A i A- ^ \ ^ 3 . A ^^
Pakhtunkhwa through Secretary EleIf^entary Sl Se'etondary Education

(E&SE), Department Peshawar and others” (copy placed in this file),

this appeal is also disposed of on the same terms. Costs shall follow

the events. Consign.

VVA'V^
N

\
s

Pronounced in open court in Peshawar and given under our 

hands and seal of the Tribunal this 13'^ day of July, 2022.
3.

(KALIM ARSHAD KHAN) 
CHAIRMAN

(FAfiEEHATAUL)
MEMBER(E)
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Proper DB is not available, therefore, the case is 

adjourned to^7 -^^br the sam^efor^^E^.
25.11.2021 ;;

Reader

/4?
^'Z ^
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Leairied counsel for the appellant present. Mr. Yakmin Khan, ADEO 

alongvvith Mr. Kabiruiiah Khaliak, Additional Advocate General for the 

respondents present.

1.5..06.2()22

v

Learned counsel for the appellant requested for adjournment on the ground 

that he has not made preparation for -arguments. Adjourned. To come .up for 

tirguinenls on 13^-2022 before the D.B.

K

(ML\N MUHAMMAD) 
MLMBLR (EXECUTIVE)

(SALAH-UD-DIN) 
MEMBER (JUDICIAL)

V-. ,
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05.08.2021 Learned counsel for the appellant present.

Mr. Kabirullah Khattak, Additional Advocate General alongwith 

Ubaid-Ur-Rehman ADO (Litigation) for respondents present.

Former made a request for adjournment being not in 

possession of the file today. This being an old case be fixed in last 

week of September, 2021 for arguments. Adjourned. To come up for 

arguments on 23.09.2021 before D.B.

Jo-tiq Ur Rehman Wazir) 
Member (E)

Counsel for the appellant and Mr. Muhammad 

Rasheed DDA for the respondents present.
23.09.2021

Learned counsel for the appellant requested for 
adjournment for preparation and assistance. Case to 

come up for arguments on 25.11.2021 before the D.B.

//

Cn^man.(Rozina Rehman) 
Member(Judiciai)

.1-
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14.01.2021 Junior to counsel for appellant and Kabir Ullah Khattak 

learned Additional Advocate General alongwith Ubaid ur Rehman 

ADEO for respondents present.

Due to COVID-19, the case is adjourned to 01.04.2021 for 
the same as before.

\

READER

01.04.2021 Due to non availability of the concerned D.B, the case is 

adjourned to 20.05.2021 for the same.

05.03.2021 Due to pandemic of covid-19, the case is adjourned to

05.08.2021 for the same before D.B.

ib
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4: 9r' k' .2020•i,.

Due to COVID19, the case is adjourn'ed to 

2020 for the same as before.^ 111t

/
./

Due to COVID19, the case is adjourned to 31.08.2020 for 

the same as before.
06.07.2020

■>,- ••

31.08.2020 Due to summer vacation, the case is adjourned to 

05.11.2020 for the same as before.

\
i

.'J;

I

Junior to counsel for the appellant and Addl: AG 

alongwith Mr. Obaid Ur Rehman, ADEO for respondents 

present.

05.11.2020

The Bar is observing general strike, therefore, the 

matter is adjourned to 14.01.2021 for hearing before the D.B.

-f

Chairm^ n(Mian Muhamma 
Member (E)
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Counsel for the appellant and Mr. Kabirullah Khattak, 
Additional AG alongwith Mr. Muhammad Irfan, Assistant for

03.03.2020

the respondents present. Learned counsel for the appellant 
nt. Adjourned. To come up for argumentsseeks adjouri 

on 08.04.20^0 before D.B.,

(M. Amin Khan Kundi) 
Member

(Mian Mohamm'ad) 
Member

.A

-
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Learned counsel for the appellant present. Mr. Kabir Ullah 

Khattak learned Additional Advocate General present. 

Learned counsel for the appellant seeks adjournment. 

Adjourn. To come up for arguments on 26.12.2019 before 

D.B.

18.12.2019

jp-- 
Member Member

Clerk to counsel for the appellant present. Mr. 
Muhammad Jan, DDA alongwith Mr. Obaid Ur Rehman, 
ADEO for respondents present. Clerk to counsel for the 

appellant submitted an application for adjournment as 

learned counsel for the appellant has gone to Islamabad 

due to his personal engagements. Adjourn. To come up 

for arguments on tomorrow i.e 27.12.2019 before D.B.

26.12.2019

Member Member

Counsel for the appellant present Mr. Muhammad 

Jan, DDA for respondents present. Learned counsel for 

the appellant seeks adjournment. Adjourn. To come up 

for arguments on 09.01.2020 before D.B,.

27.12.2019

Member Member

09.01.2020 Due to general strike of the Khyber Pakhtunkhwa Bar 

Council, the case is adjourned. 'I'o come.up for arguments 

on 03.03.2020 before D.B.

Member >• Member
1-.

I
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Learned counsel for the appellant and Mr. 

Muhammad Jan learned Deputy District for the respondents 

present. Learned counsel for the appellant seeks 

Mjournment. Adjourned. To come up for arguments on 

15.05.2019 before D.B.

30.04.2019

■iii
K-'<

ipliHt
Member Member

111

.ifi
Counsel for the appellant and Adll. AG for the 

respondents present.

Due to demise of his father, learned Member of the 

Bench (Mr. Hussain Shah) is on leave. Adjourned to 

24.07.2019 for arguments before D.B.

15.05.2019

liil;Chairman
siaifi;
Silli

Learned counsel for the appellant present. Mr. Zia 

Ullah learned Deputy District for the respondents present. 

Learned counsel for the appellant seeks adjournment. 

Adjourned. To come up for arguments on 09.10.2019 before 

D.B.

24.07.2019 *1

(M. Amin Khan Kundi) 

Member
(Hussain Shah) 
Member

/'SIS:
-ilipf.:
■■VirS'.'

f
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. /'.Clerk to' counsel for the appellant present. Shakeel 

Superintendent representative of the respondent department 

present. Written reply not submitted. Representative of the 

respondent department seeks time to furnish written 

reply/comments. . Granted, 

reply/comments on 13.02.2019 before S.B

24:01.2019

■ (^

•!

come up for writtenTo;

Member

Learned counsel for the appellant and Mr. Kabir 

Ullah Khattak learned Additional Advocate General 

alongwith Ubaid ur Rehman ADO present. 

Representative of the respondent department submitted 

written reply/comments. Adjourn. To come up for 

rejoinder/arguments on 28.02.2019 before D.B.

13.02.2019

Member

• 28.02.2019 Clerk to counsel for the appellant and Addl. AG 

alongwith Hayat Khan, AD and Ubaidur Rahman, 

ADO for the respondents present. "

Due to general strike on the call of Bar 

Association instant matter is adjourned to 30.04.2019 

before the D.B.

ua. . 
ChairmanI^^iber

^ '•

A
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Neither appellant nor his counsel present. Mr. Kabirullah 

Khattak, Addl: AG for respondents present. Case to come up 

for written reply/comments on 09 .10.2018 befcm

10.08.2018.

.B.

Ch^man

Counsel for the appellant Mr. Alditar Ilyas Advocate 

present. Mr. Kabirullah Khattak, Addl. AG for the 

respondents present and made a request for adjournment. 

Granted. To come up for written reply/comments on 

27.11.2018 before S.B.

09.10.2018

i

Chairman

Learned counsel for the appellant and Mr. Kabir Ullah 

Khattak learned Additional Advocate General alongwith Mr. Hayat 
Khan Assistant Director present. Written reply not submitted. 
Representative of the respondents seeks time to file written 

reply/comments. Granted. To come up 

repiy/comments on 18.12.2018 before S.B.

27.11.2018

for written

Member

Learned counsel for the appellant and Mr. Kabirullah 

khattak learned Additional Advocate General alongwith 

Muhammad Azam KPO present. Written reply not received. 

Representative of the respondent department seeks time to furnish 

written reply/comments. Granted by way of last chance. To come 

up for written reply/comments on 24.01.2019 before S.B.

18.12.2018

/

\

Member
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07.02.2018 Counsel for the appellant present. He submitted preliminary 

arguments that similar appeal no. 363/2016 titled Shireen Zada-vs- 

Education Department and appeal no. 489/2017 titled Sher Yazdan-vs- 
Education Department have already been admitted^o^gular hearing. This 

has also been brought on the same grounds;

In view of the orders in the above mentioned service appeals this 

appeal is also admitted to regular hearing on the basis of the submission of 

the above mentioned plea. The appellant is directed to deposit security and 

process fee within, IQ ,days. Thereafter notices be issued to the respondents 

for written reply/comments on 16.04.2018 before S.B.
' ■ui;-...,'''x . ' :• -I..'';:- -v'•. ■,1- :

(AHMAD HASSAN) 
.MEMBER

y

•‘.:s i

i

16.04.2018 Clerk of the counsel for appellant and Addl:. AG for the 

respondents present, Security and process lee not deposited. Appellant is 

directed to deposit security and process fee within seven(7) days, thereafter 

notices be issued to the respondents for written reply'/coinmcnts on 

05.06.2018 before S.IT

Member .
;

05.06.2018 Learned counsel for the appellant present. Learned Additional 
Advocate General present. Security and process fee not deposited. Learned 
counsel for the appellant requested for further time to deposit security and 
process fee. Requested accepted by way of last chance., Five days given to 
deposit security and process fee. Thereafter notices be issued to the"nt ^posffed

► respondents for written reply/comments, To come up for written 
reply/comments on 10.08.2018 before S.B

!!
I-
W.-------- 111

ember

?■

i
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Form-A

FORMOF ORDERSHEET
Court of

86/2018Case NOi

Date of order 
proceedings

Order or other proceedings with signature of judge -S.No.

1 2 3

The appeal of Mr. Sald-ul-Haq presented today by Mr. 

Akhtar Ilyas Advocate, may be entered in the Institution 

Register and put up to Worthy Chairman for proper order 

please. .

23/1/20181

I
REGISTRAR

2- 6/2/ This case Is entrusted to S. Bench for preliminary hearing 

to be put up there on

•t

• i

i
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL, PESHAWAR

S.A. No. /2018

Saif ur Rahman Appellant

Versus

Govt. ofKPK through Secretary, (E&SE), 
E)epartment, Peshawar and others......... ... Respondents

INDEX

S.No. Description of documents. Annexure P^s.
1. Appeal
2. Copy of consolidated judgment 

dated 31.07.2015
A

3. Copy of promotion order 
30.10.2014

B

4. . Copy of W.P.No.l951 and order C
Copy of order of august Supreme 
Court of Pakistan dated 20.09.2017

5. D

6. Copy of departmental appeal / 
representation.

E ij0
Wakalatnama7.

Dated:

ant

Through

Akhtar Ilyas
Advocate High Court 
6-B Haroon Mansion 
Khyber Bazar, Peshawar 
Cell: 0345-9147612

I
.ilgjii



li

;'
1

i

BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR

S^ybcr PalcPitj 
SorvEco Trib Jkffiwa

ufinlS.A. No. io^ /2Q18

Saifur Rahman, SST (SC) 
GHS Elai, District Buner .

4IDiary

VERSUS

Govt, of KPK through Secretary, Elementary & Secondary 
Education (E&SE), Department, Peshawar.

Director, Elementary & Secondary Education, (E&SE), Khyber 
Pakhtunkhwa, G.T Road, Peshawar.

District Education Officer (M), District Buner at Daggar.

1.

2.

3.

Respondents

APPEAL U/S 4 OF KHYBER PAKHTUNKHWA 

SERVICE TRIBUNAL ACT, 1974 FOR 

TREATING THE PROMOTION OF THE 

APPELLANT FROM THE DATE HE HAS 

QUALIFIED ON, AND THE VACANCIES HAD 

BECOME A VAILABLE:

Sheweth;

1) That numerous vacancies of SST in BPS-16 were available in the 

respondent-department since long and no steps were taken for 

appointments against those posts. However, in the year 2009 an 

advertisement was published in the print media, inviting 

ile<dto-«la;^pplications for appointments against those vacancies, but a rider 

^ was given therein that in-service employees would not be eligible
stirssr and they were restrained from making applications.

^ ' IJ
2) That the appellant do belong to the category of in-service 

employees, who were not permitted to apply against the stated 

SST vacancies.

3.) That those who were appointed on adhoc/ contract basis against 
the abovesaid vacancies were later on regularized on the strength 

of KPK Employees (Regularization of Services) Act, 2009 (Act 
No.XVIof2009)
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4) That the regularization of the adhoc/ contract employees, referred 

to in the preceding para, prompted the left out contendents, may 

be the in-service employees who desired to take part in the 

competition or those who did fall in the promotion zone, to file 

writ petitions, which were ultimately decided vide a 

consolidated judgment dated 26.01.2015 (Annex “A”)

5) That while handing down the judgment, ibid, the Hon’ble 

Peshawar High Court was pleased to consider the promotion 

quota under paragraph 18 of the Judgment, as also a direction 

was made in that respect in the concluding para to the following 

effect;-

^^Official respondents are directed to workout the 

backlog of the promotion quota as per above mentioned 

example, within 30 days and consider the in-service 

employees, till the backlog is washed out, till then there 

would be complete ban on fresh recruitments*^

6) That the appellant was considered for promotion, pursuant to the 

findings given by the august High Court in the abovereferred 

judgment, and he was appointed on promotion on 30.10.2014 

(Annex “B”), but with immediate effect, as against the law laid 

down by the august Supreme Court, that the promotees of one 

batch/ year shall rank Senior to the initial recruits of the same 

batch/ year.

7) That till date seniority list of the SSTs in BPS-16 has not been 

issued, as against the legal obligation of the respondents to issue 

seniority list every year.

8) That though the appellant was having the required qualification 

much earlier and the vacancies were also available, but he was 

deprived of the benefit of promotion at that juncture, as against 
the principle of law laid down by the apex Court in the case of 

Azam Ali reported 1985 SCMR 386 and followed in 

Muhammad Yousaf (1996 SCMR 1287). As such he was 

deprived from the enjoyment of the high post not only in terms of 

status but also in terms of financial benefits for years. It may not 
be out of place to mention here that the appellant was at 
promotion zone at the time of Regularization of Adhoc recruits 

of2009.

9) That appellant alongwith others filed W.P.No. 1951-P/2016 for 

issuance of seniority list and considering the appellant from the
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date when the Adhoc Employees were regularized instead of 

immediate effect.

10) That the stated writ petition has been decided by worthy 

Peshawar High Court vide'order dated 01.12.2016. (Copy of 

W.P.No.l951 and order is attached as Annex “C”)

11) That the respondents assailed the judgment of Peshawar High 

Court referred to in Para-4 above before the august Supreme 

Court of Pakistan. On 20.09.2017 (Annex “D”) the respondents 

withdraw the petition and as such the judgment of hon’ble 

Peshawar High Court attained finality.

12) That after the withdrawal of appeals, the appellant preferred 

departmental appeal/ representation (Annex “E”) to respondent 
No.2, through proper channel, which was not decided/ responded 

within the statutory period, hence the instant service appeal, 
inter-alia on the following:-

GROUNDS:

A. That the appellant was equipped with all the requisite 

qualification for promotion to the posts of SST (BPS-16) long 

ago and also the vacancies were available but for no valid 

reason the promotion was withheld and the post was retained 

vacant in the promotion quota, creating a backlog, which was 

not attributable to the appellant , hence, as per following 

examination by the august Supreme Court, the appellant are 

entitled to the back benefits from the date the vacancies had 

occurred;

^‘promotions of such promotee (appellant in the 

instant case) would be regular from date that the 

vacancy reserved under the Rules for 

departmental promotion occurred^*

B. That the appellant has a right and entitlement to the back 

benefits attached to the post from the day of the qualification of 

the appellant and availability of the vacancies coincided.

C. That the appellant being the promotee of one and the same 

batch, are required to be placed senior to the fresh appointees, 
but the respondents have sat on the seniority list and uptill now 

no seniority list whatsoever has been issued/ circulated.



4
t •

D. That the appellant has been discriminated, which goes against 
the provision of Articles 25 and 27 of the Constitution, 1973.

E. That the appellant has not been treated in accordance with law 

as against the provisions of Article 4 of the Constitution.

F. That appellant reserve his right to urge additional grounds with 

leave of the Tnbunal, after the stance of the respondents 

becomes known to him.

Prayer:

In view of the foregoing, it is, therefore, prayed that on 

acceptance of this appeal, this Hon’ble Tribunal may be pleased to 

issue an appropriate direction to the respondents for treating the 

promotion of the appellant from the date he was qualified on, and the 

vacancies had become available, and the impugned order may kindly 

be modified by giving effect from the date when the fresh recruits are 

regularized w.e.f 2009 alongwith back benefits in accordance to the 

judgment dated 26.01.2015 and also to circulate the seniority list of 

SSTs (BPS-16), giving senior positions to the appellant being 

promotee against the fresh recruits.

Any other remedy to which the appellant is found fit in law, 
justice and equity may also be grantted.^

Appellant

Through
Akhtar Ilyas
Advocate High Court

AFFIDAVIT

I, do hereby affirm and declare on Oath that the contents of the 
accompanying Appeal are true and correct to the best of my 
knowledge and belief and nothing has been concealed fromj;^ 
hon’ble Court.

■eptrnent

(iLSSJI)
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JUDGMENT SHEET
V

PESHAWAR HIGH COXJRT,PESHAWAj^'-'^>-
(JUDICIAL DEPARTMENT)

Writ Petition No.2905 of 2009.

PETITIONATT A ULLAH AND OTHERS

VERSUS.

THE CHIEF SECRETARY KPK ETC....RESPONDENTS..

JUDGMENT.

Gi- QfrisDate of hearing

nkhrMcu'} 'Appellant/Potitioner h I }l/l DG

Rosponden t ■/') I'
(J\ e.: -A^d.c\Y ' J,• Kn^ZA-

(

■(

WAQAR AHMAD. SETH,J:- Through , this single '

judgment we propose to dispose of the instant Writ Petition

No.2905 OF 2009 as well as the connected' Writ Petition-

Nos.2941, 2967,2968,3016. 3025.3053,3189,3251,3292,' of -

■ 2009,496,556,664,1256,1662,1685,1696,2176.2230.2501..2:696,
*'• .

2728 of 2010 & 206, 355,435 & 877 of 20.1.1-.. as' .cornmon ■

' question of law and fact Is involved in all these petitions.-f

^ •,

/y '
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2- The petitioners in all the writ petitions .. .have.'-

approached this Court under Article 199 of the Constirution of

Islamic Republic of Pakistan, T973 with the following-reliefs

“li is, therefore, prayed that on acceptance 

of the Amended Writ Petition the above 

noted Act No.XV! 2009 namely ‘The North 

West Province Employees (Regularization 

of Services) Act, 2009 dated 24'" October, 

being illegal unlawful, without2009’

authority and- jurisdiction, based on.

malafide intentions and being ■
■»

unconstitutional as well as ultra vires to

the basic rights as mentioned in the i ^

constitution be set-aside and the. ■ .

respondents be directed to fill up the above

noted posts after going through the legal

and lawful and the normal procedure as. 

prescribed under the prevailing laws 

instead of using the short cuts for obliging

their own person.

It is further prayed that the

notification No.A-U/SET(M)

11.12.2009 and Notification No.A-17/SET(5). ■ 

Contract-Apptt:2009 dated 11.12.2009, as

dated .

well Notificatidn...as

•7 No.SO(G)ES/1/85/2ag9/S.S(Contract) dated .

ATTESTED
:
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'n

21.05.2010 issued as a result of above . ..■

noted impugned Act whereby all the private

respondents have been regularized may

also be set-aside in the light of the above

submissions, being illegal, unlawful, in-

constitutional and against the fundamental'

rights of the petitioners.
;

Any other relief deemed fit and 

proper in the circumstances and has not 

been particular asked for in the noted Writ. .

Petition may also be very graciously

granted to the petitioners”.

It is averred in the petition that the pe-titio'n.ers. are ,..3-

y.ouiiKj in Iho hcitiunlinn Dnpniinionl ol KI^K wufking puslucl

PST,CT.DM,PEr,AT, IT. Qufi and SET nn differentus

Schools; that respondents No.9 to 1359 were appointed ori

adhoc/contract basis on different times and lateron their

sen/ice were regularised through the North West Frontier

Province Employees (Rcgulun'y.ution of Seivices) Act, 2009',

that almost all the petitioners have got the. , required •

quaiifications and also goi at their credit the iength of seivice;'

that as per notification No.SO(S)6-2/97 dated 03/06/1.998 T'-

' exam 1,5/^: .Court.

zn-s,
ATTESTED
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the qualification for appointment/promotion of the SET'

Teachers BPS-16 was prescribed .that 75% SETs .shail. be

selected through Departmental Selection Committee on: the •

basis of batchwise/yeafwise open merit from amongst, the

candidates having the proscribed qualification and remaining

25%, by initial recruitment through Public ' .Service

Commission whereas through the same notification the.

qualification for the appointment/promotion of the' Subject

Specialist Teachers BPS-17 was prescribed that 50% ' shaif

be selected by promotion on the basis of seniority, cum

fitness amongst the SETs possessing the qualification

prescribed for initial recruitment having five years.service and

remaining 50 by initial recruitment through the Public Servjce

Commission and the above procedure was adopted., by-the

Education Department till 22/09/2002 and the appointments

on the above noted posts were made in the light of the above.

notification, it was further averred that the Ordinance'

■No.XXVII. of 2002 notified on 09/08/2002 was promulgated

under the shadow of w.hich some 1681 posts of difforeni

cadres were adveiiised by [he Public Sen/ice Commission

X/.ATT t '-•v

OTESTEO 'I

/
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That before the promulgation of Act No.XVI of 2009
it was'

piaciice of the Education Department that instead of-

piomoting the eligibie and competent persons amongst the ; .

teachefb community, they have.been advertising the above 

noted posts of SET (BPS-16) and Subject Specialist (BP.S- 

17) on the basis of open merit/adhoc/contract wherein it was: ;

clearly mentioned that the said posts will be temporary/and ■ 

will continue only for a tenure of six months on till the

^ •.
appointment by the Public Seiviced Commission or,

Departmental Selection Committee That aftpr passing 'the. 

KPK Act No.XVI of 2009 by the Provincial Assembly-the 

fresh appointees of six months and one year on the , adhoc.

and contract basis including respondents no.9 to 1351 with a 

Clear affidavit for not adopting any legal course to make their -

services regularized, have been made permanent:, and

regular employees whereas the employees and " teaching 

staff of the Education Department having at', their credit a 

service of minimum 15 to maximum 30 years have been 

ignored. That as per coniyact Policy issued on 26/10/2002

the Education Department was not authonsed/entitjed: to:

r-.y.

b
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make appointments in BPS-16 and above on the contract

basis as the only appointing authority under the rules 

Public Service Commission. That after the publication made . 

by the Public Service Commission thousands of

was

teachers

eligible for the above said posts have already applied but 

they are still waiting for their calls and that through the-above ' \ 

Act thousands of the adhoc teachers have been, regularized 

which has been adversely effected the rights of the 

petitioners, thus having no efficacious and adequate, rem'edy 

available to the petitioners, the have knocked the-door ofThis

Court through the aforesaid constitutional petitions.

4- The concerned official respondents have. furnisiied

parawise comments wherein they raised certain legal and 

factual objections including the question of maintainability of 

the writ petitions, it v^as further stated that Rule- 3{2.) of the.

N.W.F.P. Civil Servant'S (Appointment, _Promotioh,

1 ransfer)Rules 1989, autiprised a department- to lay down' 

meihod of appointment, qualification and other conditions" 

applicable to post in ccmsuitation with Establishment ■&

\

Administration Departmerit and the Finance - Department.

9 •,

r
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:

That to improve/uplist the standard of education, -the ■ 

Government replaced/amended the old procedure

incluaing SETs through Public Sen/ice Commission 'KPK. for- 

rocruitmnn't of SETs B~16 vide Notifiention No.'SO(PE)'t-- 

5/SS~RCA/o' III date: ' 18/01/2G11 wherein 50% SSTs

;

i.e. 100%-

• :

i-
i

(SET)- •
f

shall be selected by promotion the basis of seniority cumon
. \

fitness Tne following manner- •!

”(i) Forty percent from CT (Gen),
■ \

I
CT(Agr), CT(lndust: Art) with at least 5

years service as such and having the

qualification mentioned in column 3.

(ii) Four percent from amongst the DM

with at least 5 years service as such and

having qualification in column 3.

(Hi) Four percent from amongst the PET

, with at least 5 years service as such and

having qualification mentioned In column 3.

(iv) One percent amo.ngst Instructional

Material Specialists with at least 5 years\



,-|v

m
.'

and daw'ng qua//f/car/on menf/onedservice

in column 3."

comments that due to. theIt ■ is . further stated in the

degradation/fall of quality i education the Government ,

policy ■ of -recruitmentpreviousthe■ abandoned

and in order to improve'- ■romotiorhJppointment/recruitment

standard of feacd;ng. ^cadre 

Education. Department of KPK. vide Notiflcaflonydated ,

1.5 in column 5' .the'

u

In Elementafy & Secondary
the

wherein at serial No.09/0.4/2004

by the initial .recruitmentappointment of SS prescribed as 

.and that, the (North West

K

Frontier Provincial} Khyber

of Seivices)Act,. 'Employees(Reg_ularizationPakhtunklma

October, 20.09 .isdegal2009 (ACT No.XV! of 2009 dated 24

Constitution . of Pakistanlawful and in accordance with the

which was-

liable to be dismissed. -therefore, all the writ petitions are

learned counsel for the-parties and' l/l/e have heard the5-

the law on. thethrough the jecord as well ashave gone

subject.

I X AM l
HigiK/Court,

16^
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;

That to improve/uplisl the standard of education, .the 

Government replaced/amended the old procedure he.-100%: •

induomg SETs through Public Service Commission KPK.fof. 

rocruilmon't of SETs B-16 vide Notificntinn No.'SOtPEJ'li’ 

5/SS-RCA/o.' HI date- ' 18/01/2011 wherein 50%

f :

SSTs (SET) ; ^
^ .

shall be selected by promotion the basis of seniority cumon !;

fitness .he following manner:-

"(i) Forty percent from CT (Gen),

GT(Agr), CT(lndust: Art) with at least 5

years sen/ice as such and having the

qualification mentioned in column 3.

O') Four percent from amongst the DM

with at least 5 years service as such and

having qualification in column 3.

(ill) Four percent from amongst the PET

with at least 5 years service as such and

having qualification mentioned in column 3.

(iv) One percent amo.ngst Instructional

Material Specialists with at lea'st 5 years
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(F\ . jiilunz^iion of Setviceo) Act. 2009, was promulgated, ' ■ 

which iiPfact was not the first in the line rather N.W.F. 'P (noyv'

Khyber ■ Pakhtunkhwa) Civil Servants (Regularization: of 

Services)- Act. 1988. NWFP (now Khyber Pakhtunkhwa) 

(RegJ.ation of Services) Act. 1989 & NWFP (nawKhpsr 

Pakhtunkhwa) Adhoc Civil Sen/ants (Regularization of

Sen/ices) Act, 1987 were also promulgated and were never

challenged by anyone.

8- In order to comment upon the Act, ibid, it is'important. 

to go through the relevant provision which reads as.underp-

S.2 Definitions. (1)—

a;-—

aa) “contract appointment’’ . 

means appointment of a duly 

qualified pcrsoft made otherwise- 

than in accordance with the 

prescribed method of recruitment.

b) “employee” 

adhoc or a contract employee 

appointed by Government

means an

’S ■ . on

adhoc or contract basis or second 

shirt/night shift but docs 

include the employees for project 

post or appointed on work charge

not

1.' I



m
basis or who 

contingcnciQs; 

.......... whereas,

3re paid out of

S. 3 reads:--

Reau/arizatinn of services of
certain empioyees All
employees including 

recommendee of the High Court 

appointed on contract or adhoc 
basis and holding that post on 31^^ 

December, , 2008 or till the

commencement of this Act shall 

be deemed to have been validly
appointed on regular basis having

the same qualification 

experience for a regular post;
and

9- The plain reading of above sections of the 

would show that the Provincial Govern 

the "duly qualified persons", who

Act, 'Ibid',

ment, has regularized^

were appointed on. contract

was never ever challenged by any one and the same'

remained in practice till the commencement of the/said.vf^ct-.- 

Petitioners in their writ petitions have not quoted any single 

incident / precedent showing that the regularized employees
*5 ■ .

under the said Act, were not qualified for the post against
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wh.^-n they are regularized^: nor had placed
on record any

documents showing that at the time of their appointment
on

contract they had made any 'objection. Even
.othenA/ise,: the.

supenoim^ourts have time and again reinstated employees 

^diosc appointments v/ere declared irregular [by the:

Government Authoiltes because . authorities being ■ ■

responsible . for making irregular appointments on purely '

temporary and contract basis, could^ no.t subsequently turned ,

round and terminate se/vices because of ,n.ordack-Qf.y

qualification but on manner of selection and the benefit of the

lapses committed on part of authorities'could not be. given to

the employees. In the instant case, as well, at. the time of

appointment ^ no one objected to; rather the -.authorities '

committed lapses, while appointing the private respondents: 

and others, hence at this belated stage'in view of numberpf '

judgments, Act, No. XVI of 2009 was promulgated. --

Interestingly this Act, is 'not applicable to the education ■

department only, rather all the employees of the'Provincial 

Government, recruited on contract basis till 3P’ December

V 2008 or till the commencement- of this7 . •
Act have, 'been

• -3TED
'</■' .Vv

A R
V'tWTCo

■Ate 70 tS
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regularized aud those eiugloyees of to other departuients

who have been regularized are not party to this writ petition.

10- All the employees have been regularized under the

Act, ibid'are duly qualified, eligible and competent dor the

post against which they were appointed on contract basis-

nnd this practice roiuained in operation for years. Mrijority'of

those employees getting the benefit of Act, ibid may have

become overage, by now for the purpose of- recruitment

against the fresh post.

11-' The law has defined such type of legislation as

“beneficial and remedial’’, A beneficial legislation 1s' a ..■

statue which purports to confer a benefit on individuals -or a •

class of persons. The nature of such benefit, is. to be

expended relief to said persons of onerous obligations under

contracts. A law enacted for the purpose of correcting. a •

defect in a prior law, or in order to.provide a remedy'where

non previously existed. According to the definition of Corpus''

Juris Secundum, a remedial statute is designed to correct an

existence law, redress an existence grievance, or introduced.

regularization conductive to the. public goods. The challenged

s'-

.r, •...
P
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Act, 2009, seems to be a curetlve stetue es for yedrs:the 

then Provincial Governments, appointed employees -on

contract basis but admittedly all those contract appointinehts

were made after proper advedisement and . on - , the

recommendations of Departmental Selection Committees. ... •

■12- In order to appreciate the arguments ■■■regarding

Leneficlal legislation it is important to understand-the scope

and meaning of beneficial, remedial and curative legislatjQn.

Previously these v/ords have been explained by N.S Bindra

'.7 interpretation of statute, tenth edition in the,-, following

manners:-

“A statue which purports to confer a 

benefit on individuals or a class of. 

persons, by reliving them of „
oneroas obligations unde* contracts 

entered into by them or which tend., 

to protect persons against

oppressive act from individuals with 

whom they stand in certain,

relations, is called a beneficial

legislations....In interpreting such a 

statue, the principle established is . 

that there is .no room for taking a . ■. * 

narrow view but that the court- is

entitled to be generous towards the
'

persons on wpom the benefit has . f

I

»•.

■ <
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c
been conferred. It is the duty of the 

coun to interpret a 

especially a beneficial

provision,

provision, 

Liberally so as to give it a wider

meaning rather than a restrictive 

’ meaning which would negate the. - 

very object of the rule. It is a well 

settled canon of construction that in. 

constructing the 

beneficent enactments, the court: 

should adopt that 

which advances, fulfils, and furthers 

the object of the Act, rather than the

provision of

construction

one which would defeat the same 

and 

illusory

render the protection 

Beneficial provisions call 

for liberal and broad interpretation 

so that the real purpose, underlying

such enactments, is achieved and 

full effect is given to the principles 

underlying such legislation."

Remedial or curative statues on the other hand have
I

been explained as>

"A remedial statL/te Is one which'. 

remedies defect in the pre existing law,- 

statutory or otherwise. Their purpose /s- 

■ to keep pace with the views of society. 

They serve to keep our system of 

Ju ris prudence up to date and in

t-vOv;
f.
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hdrmony with new ideas or

of what constitute Just and proper 

human

conceptions

conduct. Their legitimate .
purpose is to advance human rights and 

relationships. Uniess they do this, 

are not entitled to be known 

legislation

they

as remedial . 

to be liberally construed: 
Manifestly a construction that promotes 

improvements in the administration

nor

o f. .
justice and the eradication of defect im
the system of Jurisprudence should be 

favoured one that perpetuates aover

wrong”.

Justice Antonin Scafia of fh^

Court in_his book on Interpretation of Stafuti^. 

slates that:

U.S. Supreme

“Remedial 

those which
statutes are .

are made to supply 

such defects, and abridge such

superfluities, in the common law, 

as arise from either the general 

imperfection of ail human law 

from
)

change of 

circufTistancQs, from the mistakes
time and

and unadvised determinations of 

unlearned (or 

judges, or from any other 

whatsoever.” -

learned).- 

cause

even

\

t

13- The legal proposition thatIt emerges is that generally 

beneficial legislation is to be given liberal Interpretation, .the 

beneficial legislation must carry-curative

»-

or remedial content

nE D-:
X A M I r.s

1



■'-N

Such legislation must therefore, either clarify an ambiguity or

the existence and must therefore,: the .•an omission in

explanatoiy or clarificaiory in nature. Since the petitioneis

does not have the vested rights to be appointed to any

paiticLilar post, oven advertised one and private lo.spondents

having the, requisitewho have being regularized are

qualification for the post against which the were appointed, 

vide challenged Act, 2009, which is not effecting Ahe. vested

' right of anyone, hence, the same is deemed -tp. be a

legislation, of thecurativeremesAd andbeiicniLyiai,

Parliament.

This court in its earlier judgment dated 26^^ November14-

WP No. 2905 of 2009, wherein the same Khyber2009 in

Pakhtunkhwa (Regularization of Servers ) Act,, 2009, vires ■ ,

challenged has held that this court has got - no 

to entertain the writ petition in view of Article 212

were

jurisdiction

of the Constitution of Islamic Republic of Pakistan 

an Act, -Rule or Notification effectiog the terms and conditions 

of service, would not be an exception to that,,jf:seen ip the.

1973. as , :

. the case of ■light of. the spirit of the ratio rendered in

at t
X A i

-.J' ■
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LA^Shcrwqni & othn.^s Versus ^vernment of 

WlennJSSlsmRlMl. Even otherwise, under Rule 3 ' '

(2j Oi the Khyber PakhUinkhwa (Civil .Sefyaats)

(appointment), promotion and transfer) Rules
1989, authorize

a department to lay down method of appointment,

qualification and other conditions applicable to the post in .

'mcnt

and the Finance Depadment. In the instant case the-duly

elected Provincial Assembly has passed the Bill/Act
s

. which . • •

was presented through proper channel i.e Law'. and. ;

Establishment Depadment, which cannot be quashed or

declared illegal at this stage.

15- Now coming to the second aspect of (he case, .'that.,

petitioners legitimate expectancy .In the shape of promotion 

has lured due to the proniulgation of Act. ibid- In this

respect, it is a long standing principle that promotion) is not a

vested fight but it is also an established principle that when

ever any lav^', rules or Instructions regarding promotion

violated then it become vested right. No doubt petitioners-in 

the first instance cannot claim promotion

are,.: .

as a vested, right

I
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c

who foil within (ho pronioiion zone do havo (ho

)
to,hB con^ider^ for promotion.

r
16- Since (ho Act, XVI of 2009 hos boGn ' doclnred. n

beneficial 'and remedial Act. for the purpose of. all (hose 

employees who were appointed on contract and may have 

become overage and the promulgation of the 'Act,

c

)
was

' c necessary to given them the protection therefore, the other 

side of the picture could not be brushed a side simpty.-. lt is ' 

the vested right of in service employees to be considered for 

promotion at their own turn. Where a valid and proper rufes 

for promotion have been framed which are not. given effect, 

such omission on the part of Government

It

1

(

■(

agency amounts ■ 

to failure to perform a duty by law and in such .cases, High 

Court always has the jurisdiction to intedere. In : sen/ice

employees / civil servants could not claim promotion -to a .

/ higher position as a matter of legal right, at the same time, it

had to be kept in mind that all public powers, were in the'

nature of a sacred trust and its functionaiy are required to; '

exercise same in a fair, reasonable and transparent manner

strictly in accordance with law. Any transgression from such

tp •.

I
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principles (labie to be restrained by the 

their jurisdiction under Article

superior courts in

199 of the Constitution. One 

in the absence of strict legalcould not overlook that even

right there was always legitimate Expectancy on -the pad of a.

senior, competent and honest carrier civil servant to':be ■

promoted to a higher position or to be considered for

promotion and which could only be denied for good
. proper

and valid reasons.

Indeed the petitioners can not claim their 'initial '

appointments on a higher post but they have everymght to-

be considered for promotion in accordance with the_

piomotion rules, in field. It is the object of the establishment " 

of the courts and the continue existence of courts of law 

dispense and foster justice and to light the 

Purpose can never he completely achieved 

jusfico dona was undone and unless the

is to. ■

wrong, ones. ■

I
unless the. in '

couits stepped in

and refused to perpetuate what was patently unjust,' unfair 

and unlawful. Moreover, it is. the duly of public authofities as

appointment is a trust in the hands ol public authorities and it ' 

is their legal and moral duty to discharge their functions.A
as '

•.



'V<
^ '.

true,too with coniplolo tninepnroncy ns per rocniircniciit of.

low. so Hint no person who is .cligiblo one! onlillo to hold.suclr

post is cxcliicloci from (ho piirposo of solocdon nnd is ,no(

depnvod of i)is oriy . :jht.

^.QoMsidering the abovo-seitled^principles-we-^afe.of the

i^n opinion that Act. XVI of 2009 is although beneficial, and 

remedial'legislation but its enactment has effected thp^. fn

I

in the promotion, .zone, .service employees who were

convinced, that to the extent of .in service.therefore, we are

employees / petitioners, who fall within the promotion zone 

have suffered, and in order to rectify the inadvertent mistake: 

of the respondents/Department, it is recommended thai the.

field be implemented and those.-promotion rules in

particular cadre to which certain q.uota for 

reserved for in service employees, (he same be

employees in a

promotion is

promotion basis. In order to remove the., ambiguityfilled in on

and confusion in this respect an example is quoted. “ If in^^ 

per existence rules, appointment is to.be rnade 

50/50 % basis i.e 50 % indiaf recruitment; and 50 /o

I

on ■
cadre as

employees have beenprorriolion quota then all the

■
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In view of the above, this writ petition is disposed of in:-1

the following terms:-

0) “The Act, XVI of 2009, commonly- 

known as (Regularization Of Services) 

Act. 2009 is held ns beneficial' and 

remedial legislation, to which no ■ 

interference is advisable hence, upheld.

eftrnrn’mimiwmrsmsamsmti ^(ii)

sers/ie^,ampMyccs^^Sin^ 

/F/T^fia^cVjgg.^AS. iwashed out, till then 

tlJ^e^^woIJTcVB'Q^compret'Q ban. on ffesh -^ :

Order accordingly, y/
(

;
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OFFICE OF THE DISTRICT EDUCATION OFnC£R ( MALE 1 DISTRICT fiUNER.
j

/■

Wr
NOTIFICATION:

Consequent upon l!ie recommendation of the Deparlmental Promotion Committee and in 
pursuance of the Government of Khyber Pakhliinkhv>/a Ciementary & Secondary Education Notification No. 

SO{PE)/4-5/SSRC/Meeling/20lJAreaching Cadre dated 24"’ July 2014, the following SCTs/CTs. SDMs/DMs. 
SAI’s/ATs, STTs/TTs. Senior Qaris/Qaris, PSHTs/SPSTs/PSTs are hereby promoted to the post of SST(Bio-Chem), 
SST (Phy-Maths), SST (General) noted against each in BPS-16 (RslOOOO-800-34000) plus usual allowances as 
admissible under the rules on the regular basis under the existing policy of the provincial Govt:, on the terms and 
conditions given below with immediate effect and posted on School Based “ as given below.

A. SST fBIO-CHEM)

1. PROMOI ED FROM SCT/CT TO THE POST OF SST rBIO-CllEM) BPS-16

RemarksSchool Where PostedPresent Place of 
Posting

Name of OfficialS.No

A.V.PGHSS GagraGHSS GagraWakeel Zada1/1-A

A.V.PGHSS GhurgushloGHS GhurgushtoBakht Akbar2/2-A

GKS Ganshal A.V.PGHS GanshalShamsur Rahman3/3-A

A.V.PGHS ShalbandiGHS ShalbandiShah Bhroz Khan4/4-A
X

A.V.PGHS Kala KhelaGHS TorwarsakAbdul Ghafoor5/5-A j 0
N

A.V.PGHS Dewana BabaGHS Dewana BabaBakht Rasool Khan6/6-A O

A.V.PGHS Jowar7/7-A GHS JowarRahim Zada

7
2. PROMOTED FROM PSHT/SPST/PST TO THE POST OF SST (BIO-CHEMJ BPS-16.i

Present Place of RemarksSchool Where PostedName of OfficialS.No
Posting

A.V.PGCMHS DaggarGPS KalpaniRahmanullah8/1-A

GidS Katkala A.V.PGPS GiraraiFazali Wadood9/2-A

A.V.PGHS NanserGPS BampokhaKhan SaidI0/3-A

GHS Elai A.V.PGPS Rahim AbadSaifur Rahman

B. SST rPtlY-MATIIS)/
t 3. PROMOTED FROM SCT/CT TO THE POST OF SST (PIIY-MATHSJ BPS-16

School Where Posted RcmarltsPresent Place of
Posting_______
GCMHS Daggar

S.No Name of Official

A.V.PGCMHS DaggarLiaqat Hussain12/1-B

A.V.PGHS Janak BandaGHSS TotalaiAhmad Ali13/2-B

A.V.PGHSS JangaiGHSS NawagaiMuhammad Salim14/3-B
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Hiey would be 
Tliey will be 
Tlieir services

i‘"""o^"""^'°-P->«°''o-yearex,e„daMefo, 
«ove,™d by such rules and,eg,„a„o„3

2. •
■another one yenr. 

as may be issued irom ti^■aii be terminated fniie to lime by ihe Gov[.

tmsai IS factory during
'-■™leslra,nedfi-o,.,,„ne to rinse.

any tinre. case theirProbationary period. performance is foundIncase of misconduct th 
^^Port should be submitted to

eysliall beCharge proceeded under th
all concerned.5 Their iinter-Se-seniority 

NoTA/DA will be allowed to the

fhey will give an

lower post willon
remain intact.6.

appointee for joining

In their

7.
uiide,taking to be recorded i 

em, in lighi of this order, will be service booksmade to th 

Their posting will be
to the effect that if any, 

wrongly promoted he will be
« 10 serve at the place of posting

Over payment is 
■ reversed, 

and their seiwice is

recovered and ifhe is
made on school based, they will ha

any other station.

8.

not transferable to 
9. Before handing

relevant qualification
over charge,

3s per rules,
once again their doCLiinents 

"’ey may not be handed
'”ay be checked if they have 

overcharge of the
not the required

post.

The foil ■

the,town pay and scale will, I

LAPJlJSiXMF.NTC
y consequentially transferred/adi

nnmediate effect in
ijnstedat the schools 

public.
noted against

Ihe interestofthe
S.No NameofOffichn '

Habibullah SSTfPHY^ 
..MATHS) ^

MiiimrnmatTAiMrsST’-------
.(GENERALS 
Hidayatur rahmairsST Lgene^.)

n'' I'Present P|acc of Posling 

Dewana Baba

I,School Where P"^ 

GHS Maiwanai 

GHS Matwanai

Reinarlts

2 ;]'^•V.PCNev^i^;
I Upgraded) 
'^■V.PfNewl'— 

■Upgraded) •
Vice S.No. 14/3-B

Vice S.No.??/!!^"

GHS Cheena
3

GHSS Jangai 

"CHS^Bagra 

GMS Gumbat

HI GhlS Dlierai4 1

GMS Kalil ! I5
: i

GHS Gulbandi

distort RAHMANI I 3

Endst; No.3029-36

necessary action to

4. District Monhottag Om5f Buner

6 Surn'’ “■'ce.’nid
7 OfficialT'“'“' Officer

- '-'rticials concerned
Master file.

I. Director Elemeiua 
Endstt;

ar with r/t
war the 28/10/2014.

(M) Buner

i

£ / O / /

I

L
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^ District Bun^

, GHS Shal Bandi
T^ehmatullah, SST, GHSS, Gagra

2 Shahbaroz Kban SST (SC).
3 .r,a»»nal.SST(SC,GHSDiwanaBaW
, BaB..Eaaoona,aa(SC)GHSD.wa„aBaBa

3 «,d«Ea,ibSST(G)GHSBaika.a

3 Sh« aba, SST (G)GMS Banda

SST (G) GM3 ICuz Shartinal.

1. .!

. i

Shairbar
b Zar SST (G) GHS Che

1. ena
8. Au
3 Habib-»,-Eebn.a» SST (O GHS Bac,
10 shaaa.SST(SC)GHSSa.awa,
ll' sahani Gal SST CG)GMS am. Banda.

Gol said SST CG) GHS Kaiapa
SST (G) GCMHSDaggar

ra

.;,pi

12.
Siad Amin
Sardar Shah (G) GCMHSDaggar 

UllahSST(SC) GHSCha

13.i'’

14. nar 

IBandai.15. Israr 

16 MahirSteYazdan SST CG)Diatric, Bane,
Baha,iH.amST(SC)GHSShalBanda.

enSSG(G)GMSSha,g..l,y.D.stn=t nne .

Zada (SST) GHS Sha

17.

■ 18.
19. Miske .Petitioners

Versus
througbKhyber Pakhtunkhwa 

E&SE Departmeirt, Peshawar.

KPK, Peshau-ar.

ofGovernment
Secretary,

^ ,
2. Director E&SE

.District,Education Officer (M)
j>^D£C20lI

1. O

X,
ourt\

Buner atDaggar
\w3 "t; KespondentsFP

•r
I -•
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199petition under article
CONSTITUTION

WRIT 

OF THE 

ISLAMIC REPUBLIC

OF THE 

OF PAICISTAN,

1973.

Sheweth;
ies of SST in BPS-16 were available. .

since long and.no Steps .
those . posts. ■

advertisement

That numerous vacancies1)
■ ■■•vjrespondent department 

taken for appointments against
in the ■ iis

were was^
■ti2009 anin the year 

published in the print media
iHowever ; for. .inviting applications

but a rider was - 

would not be

'itthose vacancies, 

in-service employees
restrained from making

•appointment against 

given therein that in- 

and they

I
were

eligible
applications.

to the category of in-

not permitted .to apply,
do belongThat the petitioners 

service employees, 
against the stated SST vacancies.

■2)

who were

adhoc/ contract basis ■
■ later, ■■■..on ..

That those who were appointed
abovesaid vacancies 

the strength 

of Services) Act

on
3) were

of KPK Emplpyees 

2009 (Act .■No.,Xyi of:

theagainst 

regularized 

(Regularization

2009)

on

attested
adhoc/ contractof the

in the preceding para., prompted
the regularization

referred to in
4) That

eniployc.es,
the left out contendents, may

who desired to take part in the competiUon

be the in-service

employees
or those who did fall in the promotion zone

Aa^ESTED
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f
decided vide aultimately

ed 26.01.2015 (Annex “A”)
which were 

lidated judgmeut dat
/• petitions, 

conso
ibid, -tlais.down the judgment

consider the promotionwhile handing5) That
pleased to

Hon’ble Court was
under paragraph

as' .also., a.^18 of the judgment 

in that respect m
quota in the concluding imade m - 

the following effect; -
direction was

para to
directed to workout : 

quota as per above 

30 days 3.nd

“Official respondents
backlog of the promotion

withiTi

are

the • R
ntioned example,

the in-service
me
consider

backlog is 

complefe ban

employees, till the 

would be
■M

S
ft-f. washed out, till then there 

fresh recruitments^'
•I-

A
• <

on

sidered for promotion,
gust Cpurt in the

appoM®^.

from 01.03:2012: to 

with immediate effect,txs
Court,'

were con 

findings given by this an
the petitioners6) That

thepursuant to onand they v^rere 

dates ranging 

“B”)i

laid down by the august Supreme;-
hall rank Senior

ferred judgmentabovere
on variouspromotion

31.07.2015 (Annex

lawagainst the 

that the promotee 

to the initial recruits of the same

batch/ year s

batch/ year
s of one

BPS:-l6'has hot 

. of the
of the SSTs in 

the legal obligation
seniority lisf 

against
seniority list every year.

ATTESTED That till date
issued, asbe,en 

respondents to issue
were having the reguired

ch earlier and the vacancies were also

benefit of

\\ though the petitioners
8) That

■ ' ■’ ■ qualifications 

available
promotion at that juncture
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of the

gainst the priheiple of law
deprivedbut they were
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AiNei'j,,>

e: Y iV



3^
.-A :

.14
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"Muhammad

I' Court in the caselaid down by the apex/
SCMR 386 and followed in

. As such they were deprived
/ reported 1985 

Yousaf (1996 SCMR 1287)
from the enjoyment of the high post not only in teros

stntus bn. also in terms of financial benefits for years.

/■

of

) othermortally aggrieved and having no ,
remedy, , the petitioners 

redress, inter alia, on

9) That feeling
and efficaciousadequate 

approach this august Court for a

the following grounds;-

GROUNDSi

That the petitioners were equipped with all the requite
A. the posts of SST (BPS-16)qualification for promotion

and also the vacancies were

to
available but for

long ago
withheld and thevalid reason the promotions

retained vacant in the promotion iquota,
not attributable.to the. 

examination, by tR® .
entitled to 

the vacancies h.ad

were
no
posts were 

creating a 

petitioners, 

august Supreme 

the back 

occurred;

backlog, which was 

■ hence, as per following
Court, the petitioners 

benefits from the date

are

I of such promotee (petitioners“prom o ti ons 

in the instant case) would be repuZar from
reserved under the.

I

ATTESTED
date that the vacancy 

Rules 

occurred'^

departmental .promotionfor

thehave a right and entitlement toThat the petitionersB the •-dayback benefits attached to the
*> - . , / •
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c. required tobatch, 3-^*^same 

fresh appointee

seniority 

has beeni

. have
seniority list whatsoeyer

s but the respondents

list and uptill now no
issued/ circulated.

has been
departmental;

' -Tribunal
this august.

to .. .the

seniority list 

can file a 

to the Services 

therefore
directions

■ ■ iThat in view of the fact that
neither

no
.D. .■ -yIissued, the petitioners

appeal can M«»comse

lor agitating their giionahce.
can issue appropriate

• Vi

■a

ofCourt with law,' in view
- Court in the
SC :6:12, 2003

s to act in accordance
of law laid down by the apex 

- in PLD 1981

respondents

the principle1

ncements reported mpronou 

SCMK325, etc.
treated' m , 

3f Article
not been

inst the provisions oi
havethe petitioners

with law as agai
That
accordance
4 of the Constitution.

E.

their right to nig® additional 

rfttte Conrt, after the «»oe

known to them.

reserveThat petitioners 

grounds with leave
becomes

‘ F.

\

...  , Irespondents
- v^i
1

its is, therefore, prayed that on
In view of the foregoing 

acceptance of this petition 

pleased to issue an 

for treating the promotion

be-. •Hon’ble Courtt -may
direction to the respondents

from the .date

this

appropriate
of the petitioners
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HIGH CQintr. PESHAWAR,PESHAWAR

ORDER SHEET

iiOi'clcr or other Proc-cedings with Signaty(^o%idg^Date of Order/ 
Proceedings o \m .

M/ ?h. ■
JWP No. I951-P/201601/12/2016. '*« .

Mr. Isa khan Khalil, advocate 

Mr. Rab Nawaz Khan, AAG for re§]y)jTjg^tits.

(/ .Present:

Through the . instant, writwaOAR AHM AD SETH,

have prayed for issuance of anpetition, the petitioners 

appropriate writ directing the respondents 

' from the date, they were qualified on andialso to circulate the

tdfre'at tlheir promotion

seniority list ofSSTs BS-16 by giving them senior position being.

promotees against the fresh recruits. ,.

Arguments heard and available.record.gdne through. 

The prayer so made, in the writ petition and argued

of petitioners, in two parts; 

claiming an appropriate direction td the 

to circulate the senior list of SSTs (BS-16). .Yes, 

section-8 of Khyber Palchtunldiwa, Civil Servants 

ion of service, cadre, or post, the

I

•1

2.. (

3.

at bar clearly bifurcate, the case'll

firstly, petitioners aree

respondentso

according to

Act, 1973, for proper administration

o
D ■

Afe D£C: 20i6
©urt ;

«-.
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seniority iist:orthc members ofappointing aulborily shall 

the time being of such service, cadre, or post to.be prepared ^id.

Ihc said scniorily lisl so prepared under subsectioivl, .shall be

cause a

revised and notified in the official gazette-at leash once lir a

calendar year, preferably in the month of January. Jn view of the

clear provision of law, the first prayer of the.-petitioners is

with die consent of learned AAG and the competentallowed

authority is directed to issue the seniority list of SST’s BS-16.-. in - 

accordance with the law, relating to seniority etc, but in the'

month of January, 2-017, positively.

iia

petMpgflSBi®®'

^5ggg;g^gMS^l|ja«fgSsi$»

liiiilsaiisaHeSSL,,...---
of*the«view'thahnhe»same;

.vV.? - ' * '•it—.<« I.A >'

dESSroCierviSEandhashsficttaKdgfcon

E:ac®a:g)ae®iSt»at'

In view of the above, this writ petition is disposed of5.

A-pT'ti-S l "6^

'16^D'EC2016
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with the direction to the respondents, as indicated in para-3;

whereas the seniority and promotion being terms and-.-eonditions

of service is neither entertain-ablc nor maintainable in vvrit

jurisdiction,
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IIN THE supreme court OF PAKISTAN.

; : (APPEAL JURISDICTION)

' -PRESENT:
: MR. JUSTICE EJAZ AFZAL KHAN

MR. JUSTICE SH.AZMAT SAEED

Civil PETITIONS no. 127-p to 129-p of 2016

(Against the judgment dated 26.01.2015 Peshawar High Court, Peshawar 

passedin:with Petition No.2905 of 2009, 3025 of 2009, and others.

Thd Chief Secretary, Govt: ofKPK, Peshawar and Others....Petitioner(s)^
(in all cases).

VERSUS.

Attaullah and.Others 
. Nasruminuliah and Others. 
Mukhtar Ahmad and Others. Respondents.

Mr.Mujahid Ali Khan, Addl.A.G.KPK

Mr.Ghulam Nabi Khan, ASC 
Mr.Abdul Qayyum Sarwar, AOR.

Forthepetitioner(s); 

For the respondent(s):,

20.09.2017.Date of Hearing

ORDER.

Ejaz AfzalKhan J. The learned Additional General
appearing on.behalfoftheGpvt. OfKPK stated at the bar that as per
irt^ructions of the Government he does not press these petitions . Dismissed 

as such.

Sd/-Ejaz Afzal Khan,J 
Sd/- Sh.Azmat Saeed,J. 
Sd/-Ijaz ul Ahsan, J.

TST.AMABAD
20.09.2017
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BETTER COPY.

IN THE SUPREME COURT OF PAKISTAN.
(APPEAL JURISDICTION)

PRESENT:
MR. JUSTICE EJAZ AFZAL KHAN 
MR. JUSTICE SH.AZMAT SAEED 

' MR. JUSTICE EJAZ UL AHSAN.

CIVIL PETITIONS NO. 127-P TO 129-P OF 2016

(Against the judgment dated 26.01.2015 Peshawar High Court, Peshawar 

passed in with Petition No.2905 of 2009, 3025 of 2009, and others.

The Chief Secretary, Govt: of KPK, Peshawar and Others. ...Petitioner(s)
(in all cases).

VERSUS.

Attaullah and. Others 
. Nasruminullah and Others. 
Mukhtar Ahmad and Others. Respondents.

For the petitioner(s): Mr.Mujahid Aii Khan, Addl.A.G.KPK

For the respondent(s): Mr.Ghulam Nabi Khan, ASC 
Mr.Abdul Qayyum Sarwar, AOR.

Date of Hearing 20.09.2017.

ORDER.

Ejaz Afzal Khan J. The learned Additional General 
appearing on behalf of the Govt, of KPK stated at the bar that as per 
instructions of the Government he does not press these petitions. Dismissed 
as such. .

SdZ-EJaz Afzal Khan,J 
Sd/- Sh.Azmat Saeed,J. 
S^“ Ijaz u! Ahsan, J.

ISLAMABAD. 
^ 20.09.2017 ; " .
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ON FACTS.

1 That Para-l is correct to the extent that the Respondent Department has sought
SsT GTpTt th appointment on adhoc basis against the«
SST(G) Post m the year 2009 with the conditions that the in service teachers of all cadres 

not eligible to apply for the said adhoc & contractual

N

are
posts.

tvhimh ti 1 in BPS-16 are on contractual & adhoc based

» -r* f” ..id .dlioc

upon 
r respective 

posts in the

.ie..d, .„.ed,d «
appointed on adhoc basis 
2009 is

=111======
Petition 2905/?nnq h f ^ P^''^ regarding filing of a Writ
Hirprf Peshawar High Court decided on 26/01/2015 with the
directions to consider to the Petitioner for promotion against the SST G) B 16 
onsequent upon the said judgment dated 26/01/2nic: tUo o ^ has promoted the Petitioned agLst the SST(ScTpS 

cum fitness basis in the Respondent Department. in BPS-16 in view of his seniority

' LreL?T' ^ dated 26/01/2015
clrmLt^ by the Respondent Department, hence which has 

no further

‘ slrir/d “ T'“.“ r- »==" ProdidlM ...inst ,h.

ivision of Sectioon-8 of Civil Servants Act 1973

7

8 IgainLihe 'LtTgTbpI ^een promoted

SSiPpiSSSS
not applicable upon the case of the appellant.of Pakistan are

9 That Para-9 needs no comments being pertains to the Court record.

10 That Para-10 is also needs no comments being pertains to the Court record.

II

I.a*r
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11 That Para^ll is correct that the Respondent department has filed a CPLA against the 
judgment dated 01/12/2016 passed by the Peshawar High Court before .the August 
ero^ur^th Pakistan-but- on later, the-said civil Petition was withdrawn on the 
grounds that as per judgment date 26/01/2015 of the Peshawar High Court, a back-legs 

, has been worked out for the promotion of in service teachers on the basis of their 

respective seniority cum fitness basis within the prescribed period of time, promotions 
to the in service teachers are allowed on the basis of seniority cum fitness basis sin view 
of the prescribed quota for each cadre in the respondent department

1.

12 That Para-12 is incorrect & denied. No departmental appeal has been filed by
the

ON GRONDS.

A Incorrect & not admitted. The impugned Notification dated 28/10/2014is In 
with law, rules & policy, as well as with immediate effect in terms of the 
Promotion & Transfer rules 1989. Hence, liable 
Respondents.

accordance 
appointment 

to be maintained in favour of the

B rikm 1 Statement of the appellant is baseless & liable to be
dismisseci on the grounds that the appellant has been treated as per law, rules & policy

otification dated 28/10/2014, which is not only within legal sphere but is also 
liable to be maintained in favour of the Respondents.
vide

C Incorrect & denied. The appellant i 
the SST(G) post 
promotion policy.

Incorrect & denied. The appellant has been treated 
instant case having no violation of Articles 
Republic of Pakistan 1973 by the Respondents.

ot entitled for the grant of back benefits against 
since 2009 under the relevant provisions of law,

IS n

recruitment &

D
as per law, rules & criteria in the 

25 & 27 of the constitution of Islamic

E
any cogent proof

F Legal. However, the Respondent Department seeks leave of this Honorable 
nbunal to submit additional grounds, record & case law at the time of

arguments on the date fixed.

HonorlhliT H “"1==‘^bmissions, it is most humbiy Prayed that this 
Honorable Tribunal may very graciously be pleased to dismiss the instant
service^appeal with cost in favor of the Respondent Department in the i:t:re::

Dated J /2018

E&St Department Khyber .■ 
Pakhtunkhwa, Peshawar. 
(Respondents No: 2&3)Seirfe*gfy

E&^Department Khyber 
Pakhtunkhwa, Peshawar, 
(Respondent No: 1)

.ft
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BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE TRIBUNAL

t PESHAWAR,

Service Appeal No: ^ :/2018

. r District Appellant.

VERSUS

Secretary E&SE Department; Khyber Pakhtunkhwa & others. Respondents

AFFIDAVIT

I. ^ Asstt: Director (Litigation-ll) E&SE Department do hereby
roicrrinly affirm and declare that the contents of the instant Parawise Comments are true & 
(CjiTocr to the best of my knowledge & belief.

Deponent

Asstt: Director (Lit; li)
E&SE Department; Khyber 
PakhtunI hwa, Peshawar.

I

; .

i


