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1 23/1/2018 The appeal of Mr. Muhammad Rahim presented today by
Mr. Akhtar llyas Advocate, may be entered in the Institution
Register and put up to Worthy Chairman for proper order
please.
R 2 ¢ o
- REGISTRAR -
2-

| 6/2//9

This case is entrusted to S. Bench for preliminary hearing

to be put up there on %Z 2 l lg '
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s - 07.02.2018 ‘ Counsel for the appellant present. He submitted preliminary ‘,,

“arguments that similar appeal no. 363/2016 fitled Shireen Zada-vs-
Education Department and appbal no. 489/2017 titled Sher Yazdan-vs-
Education Department have already been admitted toAf'egular hearing. This

has also been brought on the same grounds.
| ‘ o : ;

In view of the orders in the above mentioned service appeals this
appeal is also admitted to regular hearing on the basis of the submission of
the above mentioned plea. The appellant is directed to deposAit security and
process fee within 10 days. Thereafter notices be issued to the respondents

for written reply/comments on 16.04.2018 before S.B.

_{/'

- f (AHMAD HASSAN)
R Sle ‘ MEMBER
16.04.2018 (:,‘Iél'l<"ol’ ‘the counsel far appetlant and Addl: AG for the

respondents present. Security and process fee not deposited. Appellant is
dirccted to deposit security and process fee within seven(7) days, therealicr

notices be issucd to the respondents for written reply/comments on

05.06.2018 before S.1.

05.06.2018 Learned counsel for the appellant present. Learned Additional
Advocate General present. Security and process fee not deposited. Learned

, . counsel for the appellant requesied for further time to deposit security and
Appeflant Dapostted process fee. Requested accepted by way of last chance. Five days given to
Securjg& Process Fe@ “eposit security and process fee. Thereafter notices be issued to the
“-—~" respondents for “written reply/comments. To come up for written

‘reply/comments on 10.08.2018 before S.B

e

Member .
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10.08.2018 -

09.10.2018

127.11.2018

Khattak learned Additional Advocate General alongwith Mr. Hayat. -

- Khattak, Addl: AG for respondents present. Case to come up

Neither appellant nor his counse! present. Mr. Ka_birullah

.\\\\ X

for written reply/comments on 09 .10.2018 befoi}.B.

1airman

Counsel for the appellant Mr. Akhtar Ilyas Advocate
present. Mr. Kabirullah Khattak, Addl. AG for the
respondents present and made a request for adjourrimenL '
Granted. To come up for written  reply/comments .‘on

27.11.2018 before S.B.

3y

Chairman

Learned counsel for the appellant and Mr. Kabir Ullah

Khan Assistant Director present. Written reply not submitted. -

Representative of the respondents seeks time to file written =

reply/comments.  Granted. To come up for writtén
reply/comments on 18.12.2018 before S.B.

18.12.2018

\ _/‘

o~

ember

Learned counsel for the appellant and Mr. Kabirullah
khattak learned Additional Advocate General -alongwith
Muhammad  Azam KPO present. Written reply not rec':eived‘. | :
Representative of the respondent department seeks time to fumish |
written reﬁly/comments. Granted by way of last chance. To comc

up for written reply/comments on 24.01.2019 before S.B.

9.~

Member
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24.01.2019 .~Clerk to counsel for the -épﬁellanl pi’esént. Shakee‘l;}'; _.
o Superintendent réprese‘ntative of the respondent depértmeﬁtﬁé
(\“ : : preéent. Written reply not submitted. Representative of the -
“~<- 7 respondent depaftment seeks time to furnish writtgn
;‘cp‘ly/éomments. AGranted. _ To come up for written -

o

Member

reply/comments on 13.02.2019 before S.B

13.02.2019 Learned counsel for the appellant and Mr. Kabir
Ullah Khattak learned Additional Advocate General
alongwith  Ubaid  ur Rehman  ADO  present.
Representative of thé respondent dép‘értment submitted
written reply/comments. Adjourn. To ‘come up for

rejoinder/argumént_s on 28.02.2019 before D.B. @
, A

. Member

28.02.2019 Clerk to counsel for the appellant and Addl. AG
alongwith Hayat Khan, AD for the respondents |

present.

Due to general -strik€ on the call. of Bar
Association instant matter is adjourned to 30.04.2019

before the D.B.

ﬁ;ber : ‘Chaitthan
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Learned counsel for the appellant and M. Muhémma_id

Jan learned Deputy District Attorney present. Learned counsel

B for the appellant seeks adjournment. Adjourn. To come up for

arguments on 15.05.2019 before D.B. R

| o

Member Member

115.05.2019 -

24.07.2019

Counsel for the ‘appellant and Addl. AG for the

respondents present.

Due to demise. of his father, learned Member of the
Bench (Mr. Hussain Shah) is on leave. Adjourned to
24.07.2019 for arguments before the D.B.

|

Chairman

Learned counsel for the appellant present. Mr. Usman

Ghani learned District Attorney for the respondents present.
Learned counsel for the “appellant seeks adjournment.
Adjourned. To come up for arguments on 09.10.2019 before

D.B.

Za
(FHussain Shah) (M. Amin Khan Kundi)
Member Member
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" 09.10.2019

Due to official tour of Hon’ble Members to Camp “®

Court Swat, instant appeal is adjourned to 20.12.2019 for the

same.

18.12.2019

26.12.2019

-
Y

. "
AT

27.12.2019

Reader

Learned counsel for the appellant present. Mr.
Kabirullah Khattak, learned Additional Advocate General
alongwith Mr. Obaid Ur Rehman, ADO present. Learned
counsel for the appellant seeks adjournment. Adjourn.
To come up for arguments on 26.12.2019 before D.B.

4 "\

Member Member

Clerk to counsel for the appellant present. Mr.
Muhammad Jan, DDA alongwith Mr. Obaid Ur Rehman,
ADEO for respondents present. Clerk to counsel for the
appellant submitted an application for adjournment as
learned counsel for the appellant has gone to Islamabad
due to his personal engagements. Adjourn. To come up
for arguments on tomorrow i.e 27.12.2019 before D.B.

\
M;?b;r gﬁﬁe{f

Counsel for the appellant present Mr. Muhammad
Jan, DDA for respondents present. Learned counsel for
the appellant seeks adjournment. Adjourn. To come up
for arguments on 09.01.2020 before D.B.

R &

Member




09.01.2020 Due to general strike of the Khyber Pakhtunkhwa Bar -
Council, the case is adjourned. To come up for arguments
on 03.03.2020 before D.B. '

Mifcr " Member

03.03,2020 Counsel for the appellant and Mr. Kabirullah Khattak,
Additional AG alongwith Mr. Muhammad Irfan, Assistant for

the respondents’present‘. Learned counsel for the appellant

seeks adjour

aot. Adjourned. To come up for arguments
on 08.04.202;% D.B, ~
(

(Mian Mohamma M. Amin Khan Kundi)

Member .Member
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6 Qg .2020 ”'Due to COVID19 the case is adjourned to b :

£ /_‘7/2020 for the same as before

.'/:
~ o
06.07.2020 Due to COVID19, the case.is adjourned to 31.08. 2020 for . |
the same as before. -
31.08.2020 Due to summer vacation, the case is adj_oumed to', :

05.11.2020 for the same as before.
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05.11.2020 Junior to counsel for the appellant and Addl: AG
alongw1th Mr. Obaid Ur Rehman, ADEO for respondents
present.. )
The: Bar is observing general strike, therefore, the:

matter is adjoprned to 14.01.2021 for hearing before the D.B.

*

7 ~
(Mian Muhammad , Chairman
Member (E)
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14.01.2021 N Junior to counsel for appellant and Kabir Ullah Khattak

learned Additional Advocate General alongwith Ubaid ur Rehman
ADEO for respondents present.

)

Due to COVID-19, the case is adjourned to 01.04.2021 for
the same as- before.

01.04.2021 Due to non availability of the concerned D.B, the case is
adjourned to 20.05.2021 for the same.

1

b
05.03.2021 Due to pandemic o? covid-19, the case is adjourned to

05.08.2021 for the same before D.B.
ﬁ‘
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© 05.08.2021 Learned counsel for the appellant present.

Mr. Kabirullah Khaftak, Additional Advocate Genéral alongwith
Ubaid-Ur-Rehman ADO (Litigation) for respondents present.

_Former made a request for adjournment bemg not in
possessmn of the file today. Thts being an old case be fixed in Iast
week of September, 2021 for arguments. Adjourned. To come up for
argdments on 23.09.2021 before D.B.

Y

(Atiq Ur Rehman Wazir)  Chéieman
Member (E)
23.09.2021 Counsel for the appellant and Mr. Muhammad

Rasheed DDA for the respondents present.

Learned counsel for the appellant requested for
adjournment for preparation and assistance. Case to

- come up for arguments on 25.11.2021 before the D.B.

(Rozina Rehman) : CM.

Member(Judicial)
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25.11.2021 Prdbe'r DB is not' available, therefore, the case is .

: o
adjourned to”i/ 2/ Pfor the same before BgB.

; :
/Q_/ 8
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Reader
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15062022 . Learned counsel for the appellant present. Mr. Yakmin Khan, ADEO.
alongwith _lyl’l}f' Kabirullah Khattak, Additional Advocate General for the

respondents prééent.

Learned counsel for the appellant requested I‘br adjournment on the ground
- that he has not made preparation for arguments. Ad|ourmd To come up for

¥

‘awmm.nls on 13.07.2022 before the D.B.

* - | 252

f—.——_d
(MIAN MUHAMMAL) (SALAH-UD-DIN)
MEMBER (EXECUTIVE) MEMBER (JUDICIAL)




" ORDER :
13% July, 2022

| present. Mr. Muhanilhad Adee! Butt, Addl: AG a]ohgwith Mr.
Muhammad Tufail, Assistant office of the Directorate, Elementary

& Secondary Education (E&SE), Peshawar and Mr. Iftikhar Ul

G

1. Mr. Akhtar Ilyas, Advocate, learned counsel for the appellaht

- Gham DEO(M) Buner-i 1{1 person present.

\>\‘\ &\ «A;\

e Neyae gxa’%%:‘*\

NI L T N S Y s <€ %
2. Vide our detailed order of today placed in Service Appeal No.
‘}8;\/2018 gtltl:}\d “Al;?l\l}r Rashid: vs-‘ «thé’ Government of Khyber
Pakhtunkhwa through Secretary Elementary, & Secondary Education
(E&SE), Department Peshawar an§ ofﬁers” (copy p}aced in this file),
this appeal is also disposed of on the same terms. Costs shall follow

the events. Consign.

3. Pronounced in open court in Peshawar and given under our

hands and seal of the Tribunal this 13" day of July, 2022.

(M KHAN)

CHAIRMAN

(M)

MEMBER(E)




- BEFORE THE KHYBER PAKHTUNKHWA SERVIC E
TRIBUNAL PESHAWAR

S.A. No;.é_l’o% /2018

J
I

T Y OUSAT AN ceves eeeenieee e e A ppellant

Versus Ty

Govt. of KPK through Secretary, (E&SE)

Department, Peshawar and otherq ............................ Respondents
INDEX
S.No. | Description of documents. ‘ Annexure
1. | Appeal
2. | Copy: of consolidated Judgment A
dated 31.07.2015
3. |Copy of promotion  order B
31.07.2015
4. | Copy of W.P.No0.1951 and order C
5. | Copy of order of august Supreme D
- | Court of Pakistan dated 20.09.2017 -
6. |Copy of departmental appeal / E
representation ‘
7. | Wakalatnama P

Dated: 7/’5( ][? \

App

Through - | A

Advocate High Court
6-B Haroon Mansion :
Khyber Bazar, Peshawar !

i
|
|
| |
| j Akhtar Ilyas . :
- * '
I Cell:0345-9147612
|
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SA.No._ &3 /2018

Yousaf Amin, SST (G)

BEFORE THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL, PESHAWAR

Khyber pay,

ervice Ty

GMS Badair, District Buner..... ..o, Appellant

VERSUS

Govt. of KPK through Secretary, Elementary & Secondary
Education (E&SE), Department, Peshawar.

Director, Elementary & Secondary Education, (E&SE), Khyber
Pakhtunkhwa, G.T Road, Peshawar.

District Education Officer (M), District Buner at Daggar.

........... Respondents

APPEAL U/S 4 OF KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 FOR
TREATING THE PROMOTION OF THE
APPELLANT FROM THE DATE HE HAS
QUALIFIED ON, AND THE VACANCIES HAD
BECOME AVAILABLE:

Sheweth;

D

f@tedf&«n-dﬁy
==]le
2)

3)

That numerous vacancies of SST in BPS-16 were available in the
respondent-department since long and no steps were taken for
appointments against those posts. However, in the year 2009 an
advertisement was published in the print media, inviting
applications for appointments against those vacancies, but a rider
was given therein that in-service employees would not be eligible
and they were restrained from making applications.

That the appellant do belong to the category of in-service
employees, who were not permitted to apply against the stated
SST vacancies.

That those who were appointed on adhoc/ contract basis against

the abovesaid vacancies were later on regularized on the strength
of KPK Employees (Regularization of Services) Act, 2009 (Act
No.XVT of 2009)

Biary No.ﬁ@
vaca i 3)-Dofg



4)

5)

6)

7)

8)

9)

That the regularization of the adhoc/ contract employees, referred
to in the preceding para, prompted the left out contendents, may
be the in-service employees who desired to take part in the
competition or those who did fall in the promotion zone, to file
writ petitions, which were ultimately decided vide a
consolidated judgment dated 26.01.2015 (Annex “A”)

That~while handing down the judgment, ibid, the Hon’ble
Peshawar High Court was pleased to consider the promotion
quota under paragraph 18 of the judgment, as also a direction
was made in that respect in the concluding para to the following
effect:-

“Official respondents are directed to workout the
backlog of the promotion quota as per above mentioned
example, within 30 days and consider the in-service
employees, till the backlog is washed out, till then there
would be complete ban on fresh recruitments”

That the appellant was considered for promotion, pursuant to the
findings given by the august High Court in the abovereferred
judgment, and he was appointed on promotion on 31.07.2015
(Annex “B”), but with immediate effect, as against the law laid
down by the august Supreme Court, that the promotees of one
batch/ year shall rank Senior to the initial recruits of the same
batch/ year.

That till date seniority list of the SSTs in BPS-16 has not been
issued, as against the legal obligation of the respondents to issue
seniority list every year.

That though the appellant was having the required qualification
much earlier and the vacancies were also available, but he was
deprived of the benefit of promotion at that juncture, as against
the principle of law laid down by the apex Court in the case of
Azam Ali reported 1985 SCMR 386 and followed in
Muhammad Yousaf (1996 SCMR 1287). As such he was
deprived from the enjoyment of the high post not only in terms of
status but also in terms of financial benefits for years. It may not
be out of place to mention here that the appellant was at
promotion zone at the time of Regularization of Adhoc recruits
of 2009.

That appellant alongwith others filed W.P.No0.1951-P/2016 for
issuance of seniority list and considering the appellant from the




10)

1)

12)

date when the Adhoc Employees were regularized instead of
immediate effect.

That the stated writ petition has been decided by worthy
Peshawar High Court vide order dated 01.12.2016. (Copy of
W.P.No.1951 and order is attached as Annex “C”)

That the respondents assailed the judgment of Peshawar High
Court referred to in Para-4 above before the august Supreme
Court of Pakistan. On 20.09.2017 (Annex “D”) the respondents
withdraw the petition and as such the judgment of hon’ble
Peshawar High Court attained finality. |

That after the withdrawal of appeals, the appellant preferred
departmental appeal/ representation (Annex “E”) to respondent
No.2, through proper channel, which was not decided/ responded
within the statutory period, hence the instant service appeal,
inter-alia on the following:-

GROUNDS:

A.

~ That the appellant was equipped with all the requisite

qualification for promotion to the posts of SST (BPS-16) long
ago and also the vacancies were available but for no valid
reason the promotion was withheld and the post was retained
vacant in the promotion quota, creating a backlog, which was
not attributable to the appellant , hence, as per following
examination by the august Supreme Court, the appellant are
entitled to the back benefits from the date the vacancies had
occurred;

“promotions of such promotee (appellant in the
instant case) would be regular from date that the
vacancy reserved under the Rules for
departmental promotion occurred”

That the appellant has a right and entitlement to the back
- benefits attached to the post from the day of the qualification of
the appellant and availability of the vacancies coincided.

That the appellant being the promotee of one and the same
batch, are required to be placed senior to the fresh appointees,
but the respondents have sat on the seniority list and uptill now
no seniority list whatsoever has been_ issued/ circulated.




D.  That the appellant has been discriminated, which goes against
the provision of Articles 25 and 27 of the Constitution, 1973.

E.  That the appellant has not been treated in accordance with law
as against the provisions of Article 4 of the Constitution.

F.  That appellant reserve his right to urge additional grounds with
leave of the Tribunal, after the stance of the respondents
becomes known to him. '

Prayer:

In view of the foregoing, it is, therefore, prayed that on
acceptance of this appeal, this Hon’ble Tribunal may be pleased to
issue an appropriate direction to the respondents fof treating the

- promotion of the appellant from the date he was qualified on, and the
vacancies had become available, and the impugned order may kindly
be modified by giving effect from the date when the fresh recruits are
regularized w.e.f. 2009 alongwith back benefits in accordance to the
judgment dated 26.01.2015 and also to circulate the seniority list of
SSTs (BPS-16), giving senior positions to the appellant being
promotee against the fresh recruits.

Any other remedy to which the appellant is found fit in law,
justice and equity may also be grant :

App¢llant

| Through
| ‘ Akhtar Ilyas
Advocate High Court

AFFIDAVIT

I, do hereby affirm and declare on Oath that the contents of the
accompanying Appeal are true and correct to the best of my
knowledge and belief and nothing has been concealed frgfn \this
hon’ble Court. |
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JUDGMENT SHEET

PESHAWAR HIGH COURT, PESHAWAR\\
(JUDICIAL DEPARTMENT) : //.' 4

Writ Petition No.2905 of 2009. \, .:‘\ T

ATTA ULLAH AND OTHERS............. PETIT/ONE@S\@E_
DA

‘ < VERSUS \\w,,@‘r

THE CHIEF SECRETARY KPK ETC....RESPONDENTS..

JUDGMENT.

Date of hearing ____ 2/ ( - O /-L (ﬁ‘/ ‘)
Appellant/Petitioner | T{&] [ 2( 111 4(5 {2( /\ /\a i, /ﬂ(jvd‘( C‘

ROSPOHdent-}?!E ()gﬂmrcift\( Oq{if Rz Adv cﬂ(@ ¢ 2 "‘
j .6’\,LL§'D&-‘Y /'H’\YJ\CLJ KL’ (!(w\ AAL} '

WAQAR AHMAD SETH,J:- w-,,-oqqn.;;_',-,j's~;fs,},}g;;,;-_ A

judgment we propose to dispose of the instant Wr[t Pe-t{z‘/‘o'n'.l
s : ' No.2905 OF 2009 as well as the connecr-e‘t‘j: Wm‘ Pef!hon - _
| Nos.2941, 2967,2968,3016. 3025_3053,31%'?"‘325:%-'}@; Of jl
2009,496,556,664,1256,1 fs:z, 1685,1696,2176, 23302501 2696

2728 of 2010 & 206, 3}.55,4_35 & 877 of 2'0.{1 ‘as. CQ./'I7177OU.'-_:-:

N

/ question of law and fact is invelved in all these pem‘ronc

AﬁESTE@




&

2- The petitioners in all the. wrnt petitions have' L

approached (his Court under Article 199 of the Constitution of - - h o

Islamic Republic of Pakistan, 1973 with the following relief-- -

“It is, therefore, prayed that on acceptanr.;e . '
of the Amended Writ Petition the abo('/'t-':'

noted Act No.XVI 2009 namely ‘The North . |
West Province E;'nployees (Regu/arizatiqn:_-
of Services) Act, 2009 dated 24" Octob,ér_; '

2009 being illegal unlawfu), withé&ﬁ;‘i.f":
authority and* jurisdiction, based on .
malafide intentions and bein.g‘.“i""
unconstitutional as well as ultra vires;l"to'

the basic rights as mentioned in the

counstitution be set-aside and thé

respondents be directed to fill up the above. o
noted posts after going through the légél o

and lawful and the normal procedure as -

prescribed under the prevailing laws

instead of using the short cuts for obliging .

their own person.

it is further prayed that the o
notification No.A-14/SET(M) datledi h »
- 11.12.2009 and Notfication No.A-17/SET(5) - AT~

Contract-Apptt:2009 dated 11.12.2009, as.'

well as: ' Noffﬁcafiqn- s

No.SO(G)ES/1/85/2G08/SS(Contract) dated . .




31.05.2010 issued as a result of above™ -

noted impugned Act whereby all the private‘.-:»::*. o
respondents ‘have been regularized may“".' S
also be set-aside in the light of the abové-'_‘
submissions, being illegal, unlawful, m-
constitutional and against the fundamenta}_;' -
rights of the petitioners.

Any other relief deemed fit and.

*'* proper in the circumstances and has not
been particular asked for in the noted Writ -
Petition may also be very gracious_fj/
granted to the petitioners”.
3- It is averred in the petition that the pem‘:oners are:

serving in tho Edacation Dopanlmont of KIEPK W()//\':'ug;JO:»;{Q(/,

as PST.CT.DMPET,AT.IT, Qui and SET ‘in dilferent - -

Schools; that respondents No.9 to 1359 were _é_",'op'élim_‘éc! on

adhoc/contract basis on different times and lateron their. . -

service were regularised through the North West ‘FIOF)ﬁér'

Province Employecs (Roqu/m//unon of SC/VICCb) A(,( ZOOQATTESTE- B
| D

that almost all the pe(t:o;ms have  gol me requrcci

qualifications and also got at their credit the leng?_h_ 0')__‘ sgqnffcc_—?; ' S

that as per notification Jo.SO(S)6-2/97 dafé‘df‘-,“'os’_/os/%gg‘a__‘l4_-.-‘4' .




P

the qualification for appointment/promotion of theSET

Teachers BPS-16 was prescribed that 75% SE:"‘VI'{S_';sHé// ve

selected through Departmental Selection Comm[rfee;éb'the" o

basis of batchwise/yearwise open merit from amoricgst {hé B

candidales having the prescriboed qualification anc'/‘ron:;'ézm/'n_g :

25% by initial recruitment t/?(obgh Pub/}'¢- Serwce

Commission whereas through the same notification. -the - -

qualification for the appointment/promotion of the S‘ubjecnl‘_‘

Specialist Teachers BPS-17 was prescribed that 50% sha/! C

be selected by promotion on the basis of senfo.rity',currif_f

fitness amongst the SETs possessing the cjua’//ﬁcejtibn__ - 

prescribed for initial recruitment having five years service and - o

remaining 50 by initial recruitment through the Publfc Service ‘. L

Commission and the above procedure was addpr_ed'_by. fbé S

Education Department till 22/09/2002 and the apbdiﬁi*ment‘s.' )
on the above noted posts were made in the light éfthé" aboye’ )
notification. It was further averred that the "‘Orjc/in}_jnce

No.XXVII of 2002 notified on 09/08/2002 was promu/géjfetf '

under the shadow of which some 1681 posts of diffzrent

cadres were advertised by the Public Service Com'nv-is.;s/'on__ '

o AT.T: "

TTESTED




That before the promulgation of Act No. XV of 2009, it was

praciice of the Education Department fh_at‘ﬂih'sféad‘-of-,:' -

| promoting the eligibie and. competent perso}7s_.'_améngst'- the " 7t

teachers community, they have been advemSifjfgj ;"h'e"abqveﬂ e

noted posts of SET (BPS-16) and Subject specfaif;é{(sp'sf B

17) on the basis of open merit/adhoc/contract _Wh-e}_';s;iﬁ f( Was '
clearly mentioned that the said posts will be tén:vpo}éfy aﬁn‘d_; :
~ will continue only for a tenure of six mohtﬁs .o-/f:.f{';’/ :_t_.hAex
Departmental Selection Committee Thai (-Jf(c{"-;-)nssi)_)g.:{'/Jo‘ _:
KPK Act No.XVI of 2009 by the Provincial Assemb/y e
fresh abpointees of six /.nom‘hs and one year on: the "ad:ho_c‘.
and contract basis including respondents n_o.Q‘to 1351 w;th a
clear affidavit for not adop(/’ng" any legal coursé. tomakc }tkjejfl'r: .
services regularized, haye been made pe'-/-'/"rrén:e_‘/lvlti ‘a/A‘)d i'.
regular employees whereas the employees a'/j'&f.z_‘eﬂach‘ingm
staff of the Education Department having at: r!7érr c.z;ed;t a

service of minimum 15 (u maximum 30 years /7ave bn en

ignored. That as per cont racf Policy issued on: 26/10/2{)02

A

the Education Deparrme/;t was not aufhoriséd/en»fir/edl to

appointment by the .Public Serviced Cb/hmissiobf' or -



make appointments in BPS-16 and above on (he“"cont.raé{l
bhasis as the only appointing authority under the rules ZVL;'a‘s-_ '

Public Service Commission. That after the publication 'méde_

by the Public Service Commission thousands-oﬁtéac'h'e’rs .f_

‘e/ligib/e for the above said posts have a/ready_‘ap'p/f;éd but
they are still waiting for their calls and that z‘hrough_:t;h;e‘:abzo;/é"-'
Act thousands of the adhoc teachers have beén ‘}e'g.u/akrize'd '
which has been adversely effected the r'igh;"s'_"_ “Qf':thf_-j.‘ -
petiz‘fonérs, thus }7aving no efficacious and adeéu,ate. re.mééfy': D
available to the petitioners, the have knocked thcdoorofth/s o
Court through the aforesaid constitutional ,oetitz:o-ﬁs.i' ‘,

4- The concemed official respondents have furnisied

parawise comments whergin they raised certain legal and™ -

factual objections including the question of ma/ntairja.bilfq;‘ Qf L

the writ petitions. It was further stated that F?Lz_le 3(_2)'-'01‘ the . . -

NW.F.P. Civil Servant; (Appointment, P’rc}fﬁdt/‘oh’ & o

Transfer)Rules 1989, am‘honseo’ a depan‘men( {o /(Jy dowmqrrg
: )

memod of appointment, uua/(f/cat/on and other conc//r/uns '

applicable to post in cq?'nSngfaf/on with Esaféb/is‘hmemj.:_ &

Administration Department af;zd the Finance ."Depah‘ngdf. s




E

That  to improve/uplist the Standard of educat:ion_,_{ the 1l

Government replaced/amended the old procedure i.e. 100% '(

incluging SETs ’rhrough Public Service Commission KPK for

recruitment of ‘SETS B-16 vide Notification NoSO(Pl_)f! ' o

5/SS-RCNo" il date+' 18/01/2011 wherein 50% SSTs (SET) L

s/zal/méc selected by promotion on the basis of semonty cum x ‘»_- '. ,

| fitness ii+ .iva following manner:- " l

‘(i) Forty percent from CT (Gen), :
CT(Agr), CT(indust Ar) with at least 5
years service as such and having the )
qualification mentioned in 'c.c')“/unm 3 | ' ,
(i) Four percent fromlamongsf the DM |
with at least 5 yeafs scrwce as such and
’ having qualification in column 3. - .'
] ~ (i) Four percent from amongst the PET : o
i with at least 5 years service as such andv ‘  |
i having qualification mentioned in column 3. 4 Tr@

‘ . o o . SSrep

(iv)  One percent amongst Instructional

g Material Specialists with at least 5 years




service and having qualification mentioned SR

in column 3.”

It is further stated in the comments that d&é_'tol'fhef-"
degradation/fall of quality education the Government

abandoned  the  previous  recruitment  policy = -of i

i;romotiors uppointment/recruitment and in order to improve

the standard of teaching cadre in Elementary & .Se.condary.

Education Department of KPK, vide Notiffcafibh_:da(:_e‘d,[

09/04/2004 wherein at serial No. 1.5 in column 5 ihe

appointment of SS prescribed as by the initial récruitment

and that the (North West Frontier Provincial) Kh’j(be};'

Pakhtunkhwa Employees(Regularization of Se‘n-/ic‘:és')Ac‘!,"

2009 (ACT No.XVI of 2009 dated 24" October, 2009 is legal,

lawful and in accordance wilh the Constitution of Pa’k@an

which was issued by the competent authority andjunsd/ct/on '

therefore, all the writ petu‘fons are liable to.be dfsm/ssecl

5- We have heard the learned counsel for the pames and

4
7"2';@%S r%

have gone through the record as well as the law "on_fh:é

subject.
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6- The grievance of the petitioners is two fold:-"/'f.?l,r.elépégt
of Khyber Pakhtunkhwa, Employees (Regu/ar-f';..";t/jo'h: ."l'of" -
Services) Act, 2009 firstly. they are alleging that regu/ar post -.
in different cadres were advertised through Pub’(icé : ;-S"e’r.\;iceZ ‘
Commission in which petitioners were compeﬁngjy'w/{h, :)w'gh. |

profile carrier but due to promulgation of Act ibid, -'f_'he‘y’ cb'uld

not made through it as no further proceediﬁgsv]uwere':

conducted against the advertised post and secondly,"théy'

arc agitating. the legilimale  expectancy regarding their

promotion, which has been blocked due (o (he in - block

induction / regularization in a huge number. courfesy'A'cf, No. . -

XViof 2009,

7-  As fér as, the first contention of advediseméﬁfﬁénd ._in: “
blonk regularization of employees is concei'néj‘cjl_vinl: 'r'luié.‘-»"’
respect it is-an admitted fact that the Govemmef:n"h-as'.'»thé‘_ -
nght and prerogative ro- withdraw some posféé already ~.
aqg\(?/fised, at any stage f{‘om Public Service C»Zo/mﬁ'u_'ss__ion.'_n.‘
| and secondly no one knows that who could be sg/éc't‘e-d:» /n :
open merit case, however, the right of combea"ib’or; /s

reserved. In  the instant case KPK, empbyeels_

VGt VLanl

XA?\_A‘NE




(R jularization of Services) Act, 2069, was /)/'Q'fﬁu[g‘afe;ff,i. : o
which in-fact was not the first in the line rather NW FP(now A

i Khyber Pakhtunkhwa) Civil Serv'anrs (Regu/ar;.z-at/on of
Servi ce°) Act 1988, NWFP (now Khyber Pakhtunkm'/va)ui
(Reg..iation of Services) Act 1989 & NWEP (nomf__Khybe(.' o
Pakhtunkhwa) Adhoc Civil Servants (Regu/a_ri,‘zaﬁg'rjﬁ 'Aof-:
Services) Act, 1987 were .5"/5,0 promulgaz;ed and werenever l'
challenged by anyone.
8- In order to comment upon the Act, ibid, it isl-imvpo'n‘éfjgj" L
to go through the relevant provision which reads as ur}dé'r.';

S.2 Definitions. (1)~

a)eme-

aa) ‘“contract appointment” - T

means appointment of a du/y::_':"

qualified persorn made otherwise

than in accordance with the

prescribed method of recruitment. .

b)  “employee”  means  an

adhoc or a contfact employee e 'g)}
® - appointed by Government on _  . 6@;\

adhoc or con:tréc{ basis or second L o @@

shirt/night s;hift‘ but does not |

include the employees for project -

s

post or appo‘{.n‘ted on work charge -




Y o . o

basis or who are paid out of

contingencies;

-------- whéreas,

S. 3 reads:-

Regularization of services _of -

| certain employees,---- All E

employees including: o
recommendee of the High Coun.:' : '
appointed on contract or adhoé_ LT
basis and holding that post on 315 o
-ADecember, 2008 or till  the A
comnicncement of this Act sha//-._":_
be deemed to have been _valid/y'_.‘ R

appointed on regular basis having -~

would show that the Provincial Gov'ernmenl(, has regq)ér"izéd:: |
the "duly qua‘//‘ﬁed persons”, who were appointed onconrract |
basis under the Contract Poljcy, and. the said ContractPo//cy
was never ever challenged by any one and the :;ar-nlé )
remained in practice tilf the corﬁmencement of fhé sazd Act
'Peti(ioners in their writ petitions have not quoted anysu/g/e |

LN

iﬁcic}eﬁt / precedent showing that the regularized e/ﬁ‘;plpyee's_ |

under the said Act, were not qualified for the post against

. | the  same qualification and - o ,
' : experience for a regular post; - ' . o o
9- The plain reading of above sections of the Act, ibid, . . -
|



>

%

wh'.h they are regularized, nor had placed on "reCof;d any-

documents showing that at the time of their apbo'/‘nf_ﬁfeh'_t o‘fj'

conlract they had made a.ny'objecz‘fon. Even othem//'sé,' the

Superior wourts have time and again /‘e/ns(az’ed:en&p[ibyee‘s:"_:.{-.: e
/oS appointments  were declared irregular’ by 'z‘-hé: .‘
Government  Authorites, because ‘auz‘hon’(f.e;-f5éf‘h§“
responsible for -mak/'ng irregular 'ap,oointments_ on .' purely
temporary and contract basis, could not subsequent!ytumed -
round and terminate services becau-se of n; j /ack iof. ‘. K

. qualification but on manner of selection and the benefn‘of(he
lapses committed on part of autﬁon’tr’es QOu/d Anot:[;;e g,ven ‘z‘q -
the employees. In the instant case, db well at [-/_').e !imgv bf -
appointment no one objected to, rather thé l~a¢/rh'ér/'é{é;§‘:‘ B
committed lapses, while appointing the private responc;éh't“s‘ .
and others, hence at this beiated stage in view of number éf -
judgments, Act, No. XVI of 2009 was pr@ﬁg/-géfecj.. ‘
/nferest/ngly this Act, is nbz‘ applicable to the educar/ou
depg/_‘zimem‘ only, rather all t‘;e_ employees of the PFOV’”C’a/ .' '; -

Government, recruited on contract basis till 31% De’cefbbe{f

2008 or till the commencement of this Act lva\"/'éf_/jécr'_;_f‘ '

/




regularized and thosc employees of (o other 'cj_eparj(me/_?‘[s_

who have been regularized are not ,oaf"ty to this writ petition, :

0

iU- Al the employees have bHeen regularized. u'_nd.ef the :
Act, ibid are duly qualified, eligible and compez‘ené‘ fof tbé: - o

post against which they were appointed on contract basis.

and this praclice remained in eperation for yoars, Meajority of

those employees gémng the benefit of Act, ibid may have.

become overage, by now for the purpose of-rec'raitmé‘.rir L

against the fresh post.

11-  The law has defined such type of /eglslanonas
“beneﬁc:"al and remedial”. A beneficial 'IfJ.glw"é?:!b'l,/fc:)‘n:,- 15:1 .
statue Which purports to confer a benefit on md;wdua/oora |
class of persons-. The nalure of such benefit i:sf'_-éo be
eaended relief to said pér_sons of onerous obligat/ons un-ae'r_ |

contracts. A law enacted for the purpose of COrréc_:l_“ir_vg'a,_” '

defect in a prior law, or in order to provide a remedy where

non previously existed. According to the definition of Corpus’™™ -

Juris Secundum, a remedial statute is designed to correct an .

existence law, redress an ¢xisience grievance, or introduged

keqularization conductive to the public goods. TI"iGCha/!Pnged

\




Act, 2009, seems to be a curative statue as for j(-eyérs -z"h'e'f'.f
then Provincial Governments, appoim‘ed em;)/oyéle-s'. -‘Lon .
conlract basis but admittedly all those contract appomtments '
were made | @fter  proper advertisement and on the
~ recommendations of Departmental Sele;cﬁon Comr»'z-ji'ttt_eés;. ‘l
12- In -order to appreciate the arguments:"_r'é;c;'a.rc'ii'h"_c;“““‘
Leneficial legislation it is important to understand t‘he s’co}:)é o
and meaning of beneficial, remedial and curative.)é;qis‘/ati‘on.

Previously these words have been explained by N.S B_ino’ra'

‘1 interpretation of statute, tenth edition in thé-fo/-fowih@

manners:-

“A statue which purports to confe?_'a IR
benefit on individuals or a class of_ |
persons, by reliving them of .
onerous obligations under contracts i
entered into by them or which tend. :
to  protect persons - against -
oppressive act from individuals with

whom they stand in certéi'rj:
relations, is called a benefi_c.i’ébi L
legislations....In interpreting such a

statue, the principle ostablished . is

N
*’ %%0

that there is fio room for taking a
narrow view {gut that the court is

entitled to be gjer7¢;r0tls towards the -

persons on w&,hom the benefit has




Remedial or curative statues on the other hand have :

been conferred. It is the ddty of the

courr to interpret a provision,
especially a beneficial provision,

Liberally so as to g'ive it a wid‘ef_ |

meaning rather than a restrictive .

meaning which would negate the '

very object of the rule. It is a well

settled canon of construction thatin

constructing the  provision of |

beneficent énactrﬁents, the court

should adopt that construction”

‘which advances, fulfils, and furthers - -

the object of the Act, rather than the |
one which would defeat the same
and render the protecti_oh
illusory..... Beneficial provisions call
for liberal and broad interpretation ..

so that the real purpose,' under/yihg

such enactments, is achieved and =

full effect is given to the principles -

underlying such legislation.”

bewii explained as:-

A remedial statyte is one which

statutdry or otherwf':_:se. Their purpose is--

Jjurisprudence up to date and

remedies defect in the pre existing law,. =

to keep pace with tbe views of society. '

They serve to keep our system of -

in




harmony with new ldeas or concopt:ons o
of ‘what constitute just and proper
human  conduct. Their  legitimate
purpose is to advance human rights and
relationships. Unless they do this, they
are not entitled to be known as remedial : ,
legislation nor to be liberally censtrued
Manifestly a construction that promotes D N
improvements in the administration of'_'"-
Jjustice and the eradication of defect in-
the system of jurisprudence should bex

favourced over one that perpetuates a.

wrong”.

Justice Antonin Scalia of the U.S. Supreme o

Court in his book on Interpretation of Statute.. -
states that:

“Remedial  statutes  are ‘_ _
those which are made to supply. -
such defects, and abridge such
superfluities, in the common law,
as arise from either the general- |
imperfection of all _human law, ‘
from change of time and .
circumstances, from the mistakoféii ,‘

{ ‘ and unadvised determinations of '
unlearned (or even /earnea’)

Jjudges, or from any other cause 4]‘?\@&}

whatsocver.” -

13- The /egal proposmon that .emerges is that genera//y
beﬁéﬁc:a! /egls/af/on is to ke given liberal inter,orez‘ation,’ ‘f{’)e -

beneficial legisiation must c. )r/y curative or remedfaf confo i




W

' Such legislation must therefore, either clarify an amib}'guiz‘j'/"ér o
an omission in the existence and must the/'efor'e_ the:
explanatory or clarificalory in nature. Since H?Q"Delﬁ“‘('}ﬂél's ’
docs not have the vested rights o be appoirited (o any -
patlicular post, cven advertised one and private respondents

g | who have being regularized are having the requisite

R qualification for the post against which the weré;:éﬁ'ppéinié,d,- g

vide challenged Act, 2009, which is not effecting the vested

right of anyone, hence, the same is deem‘éd -',to_‘-,be- a

W

Parliament.

14-  This court in its earlier judgment dated.26‘-’r_’-.N:o'_\-‘A/ém'ber:j.'- L
2009 in WP Né. 2905 of 2009, wherein the sameKhyber :
Pakhtunkhwa (Regularization of Servers ) Act, 2009 -.W‘;re.’s_
were challenged has held that this court has “Qot"‘- n'.o'. .
jurisdiction to entertain the writ petition in view;o_f%\rtr"(:.(é2";7l2l.‘

of the Constitution of Islamic Republic of Pakisf_ah', 1973as o

" an Act, Rule or Notification effecting the terms and- cb‘?ﬁ_"c-ﬁ_t"yl'oﬁ"s:'fif' SRR

of service, would not be an exception o that, if see_h'-fjn the Lo

/ light of the spirit of the ratio rendered in _theucése of .

AT TE 5

c | beneiciai, remed ol and  curative legislation —of. the.
{

|

|

|
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LA.Sherwani & others Versus Government of Pﬂa'kistan‘, |

reported in 1991 SCMR 1041. Even otherwise, under Rule 3

(2) ol the Knyber Palkhtunkhiwa  (Civil 'Se(va:{?ls-)

(appointment), promotion and transfer) Rules 1989, autliOfIZ'é .

a department to lay down method of appo'im‘mém‘,,'

consultation with Establishment & Administralive Department

7.

.qualification and other conditions applicable to the poéf }'n '

-and the Finance Department. In the instant case the duly

elected Provincial Assembly has paésed the 8////A-¢t,-Which .

was presented through proper channel ie Law and -

Establishment Department, which cannot be quashed: 6r

declared illegal at this stage.

//@ Now coming to the second aspect of the cg"z"sé,"fh'at'

petitioners legitimate expectancy in the shape of /j/‘on1'¢t1'§>n‘ "_ ‘

has u.iered due to the promwigation of Act, ihid, in this-. -

respect, it is a long standing princip)e that promotion .is not a-

vested right but ir-/'s also an established principle that when.

ever any law, rules or instructions regarding promotion are L

. "r‘%f%;‘

vio:a}géd then it become vested right. No doubt petit[bnejrs in. -

the first instance cannot claim promotion as a vested. right

STTESTED

FTNER /-

.'._';" “("',,1 C{" }T‘L .




o’

-

A

-

but those who fall within the promotion zond.do have the =

right to be considered for promotion.

16- - Since the Act, XVI of 2009 has boen(/ncmmdn -
beneficial ‘and remedial Act, for the purpq%@"-{(?f.:é/‘/.: rhose |
employees who were appointed on contract ano’ may _/7;{-;zvél,;‘
become overage and the promuligation of tf?é Aca‘ 'W‘é.a_s_'
necessary to given them the protection therefore::,; fﬁe oz‘her ;' :
side of the p}crure could not be brushed a srdesrmply/z‘ IS ':
the vested right of in service emp!oyeés to b;e-.-(;ons_ide'}ed‘ for
,oromo[ioﬁ at their own turn. Where a valid a_n_d éfop.er:(u'(es .. 3
for promotion have been framed which are notglven .ef_fe_joz‘,u- o
such omission on the part of Government aqencyamounfs =
to _failure to perform a duty by law and in su?f? _‘c_a‘s_e.s{ vH/g/7
Court always has the jurisdicnbn to //7e‘erfe'_'rfé‘.f'.:l‘(7: serwce )
employces / civil servants could not c/aim.p»ro-.‘mﬁ?'r'/br; :to. a
higher position as a matter of legal right, at (h-é;' same 'r{r“'n:e,_:-‘ir
had to be kept in mind that all pubiic powe‘r?; weremthe

nature of a sacred trust anc iis functionary are required o .

exercise same in a fair, reasonable and transparent mannér .

strictly in accordance with law. Any transgression: from such. B




,@ Indeod  the petitioners can not Claim ,[/79(("" /qitié/j .

“appointments on a higher post but they have eVé'}"r?g_ht 0o

principles was liable to he resz‘ré/‘ﬁed by the supen"ér cour%s in
their jurisdiction under Article 199 of the ConsAtifA(-jzf/"ér;. C;fjé:
could not overlook that even in the absence of étncz‘ /:eg-;a/‘_: .
/ight there was a/ways legitimate expectancy on -Hlvév bérf oan " .
senior, competent and honest carrier civil sé'f‘}l‘/,'én{z fé .- be
promoted to a higher position or to pe con-sid;fé'c} for |

promotion and which could only be denied for good, :_p‘roper.

and valid reasons.

be considered for promotion in accordance. A-m-/iz"h: fhe'_‘. .
promotion rules, in field. It is the object of the egé‘élzb/is-/_vm'eﬁ_r-
of the courts and the continue existence of coud;iof.:/é‘vy”}si (o
dispense and foster leSﬁCG Van'd to right the wronqouos

Purpose can never he complotely 'zrlzmvm/ un/cy S, Hu; i .o

justico dona was undone and unless the courls stepped /'/'?'-‘_ ‘

and. refused lo perpeluate what was patently uhjust,’..nzjnfa/'h Ul

“and unlawful, Moreover, it is the duly of public autﬁo}';;'f/féé.raé-:"

appointment is a trust in the hands of public authorities and. it . B

is their legal and moral duty to discharge their fdhcz‘:’ons.-as -




E FN/ @oensidering the above-seltled. principles-we- are, -of._vf-'hé

trusice wilh complete lransparency as poer /'(9(;1/1'{'(:i7‘1(:1;!'oﬁ- :

law, so that no person who is eligible and enlitie o hold such .

posl is excluded from tho purposo of soloction and is not’

depnived of iiis ary .yht.

.

i opinion thal Act, XVI of 2009 is although beneﬁc{a{;é'hd'- R

remaodial legislation but its enactment has effec_tédr -fhe“in
service employees who were in the promou'b‘_r'z.,;:‘o;hé,:.'
therefore, we are convinced that (o the extent of "inISe'rl\j/r;cxe'
employees / petitioners, who fall within the pronfa'éiéﬁ -.é:on_e‘:j- |
have suffered, and in order to rectify the inadven‘eﬁt ﬁ?isfake_‘
of the /'es,oono‘ents/Depar‘tment, it is recommendéd tﬁat the |
promotion rules in field be implemented énd. 'fhd_:sé'
employees in a particular cédre to which certain -.qubfa fo.(i"_‘
promotion is reserved for in service employees, fhe g'rmc be )

filled-in on promotion basis. In order to remove fﬁé"va'mbigu:ity_

i

and confusion in this respect an example is quoted, “Ifin any n

cadre as per existence rules, appointment is to be -m__ade' on .

e —

50/50 %‘ basis ie 50 % initial recruitment‘"-?nd‘- 50 %,

proqiotion  quota then all the employees have:. been




.\t

RSB RE MG e A [ mneSien (0 Tyl CT! Tk el \ |
= |
cadre: alvdjequa/?nuznbe,rg/*e_iemai/7:/1§‘_'50*@a(e‘to prornotedw : |
from “amongst-thereligibletinzservice SN EIIMN TR L.
clfg/ble‘foz PromotiOIONHEb asISToL, Soority, ¢l iﬁ?‘f/tness""

-

5~ In view of the above, this wiit petition is disposed of in

the follow/ng terms:-

(i) “The Act, XVI of 2009, commonly
known as (Regularization Of Services)

Act, 2009 and

as beneficial
which

interference is advisable hence, upheld.

is held

remedial legislation, to no

(ii) OfficiglrespondéntsTareldirected
fopryworkout Nt P backlogeLorithe

pror:vollo:v,ﬁuquota.mas“pe g bove

|

mentionediexample ,1Withinr30-days*af7'd

s s T e ey

a COISIHCTAICaiNwSCrvVICen employccs"“‘tlll“
O -~
: the®backloglis ‘washed out, till then ™ . -
! thcré'wo“[ﬁl!"b‘ﬁ"( omplete ban on fresh [/” /2’/
: : A =S
- locrmtmon(»"”“’/ /" S , /;C)/;,'f. A
S .. SR ! oy
Order accordingly. / o //./ /c/ C
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T anssquUEnt UEch ihe recmnmc-.\dation of the Dcpartmental Promotion Commiiies and n
Clementary & Secondary Education Mot fication

Endt: No. SO l'l\)/TD/10-77(F)/2010 dated
Np.4208-1 4/File

""""" ent of  Rlivber pakhiunkhwa
SE/2017 dated 11/07/2012. Finance Department
Khyber pakhtunkhwa Endst:
Ts, SOM/ DM, b.-\T/—\T STT/TT, Qar i/Seniot

SST (Phy- Maths), 58

LR

et Taresiod Eiementary & Secondary Education

VT the Tfollowing §CTs/C

214 dated 22i07/2015,

BRI

ot of SST( Bio-Chem), o S
dm155|ble under the rules on

“Ts ars nereby promoted and posted © the pos

i BPS-16 (Rsl 10000-800- 14000) plus usud 2} aliowances as @

cffect under the existing policy of the plovmcmi Govt: on the ter

ceni 1"|'||w-j1.qL

i PSHTSPST ’PbT TOTH THE FOST OF oo/ OF SST (BIO- CHEM) BPS-16 16
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. Gagra, District Bunkﬁ) R
Shahbaroz Khan SST (SC) GHS Shal Bandl ’2, 2
(amullah ST (8C) GHS Diwens paba 2
Ralht Rasool Khan (5C) GHS Diwana Baba
Abdur Raqib SST (G) GHS Bajkata
Sher Akbar sST (G) GMS Banda
Shairbar SST (G) M3 Kuz Shamnal.
Aub Zax SST () GHS Cheena
itapib-uz-Rehman ST (O) GHS Bagra
shaukat SST (sC) GHSS Amnawarl
Subhani Gul SST (G) CMS Alami Banda.
Gul Said SST (G) GHS Karapa
Siad Amin SST (G) GCMHS Daggar
gardar Shah (G) GCMHS Daggar
Israr Ullah ssT (5C) GHS Chanar
Mahir Zada (88T) GHS Shal Bandal.
Shir Yazdan SST (G) District Buner

' Bahari Alam ST (5C) GHS qhal Bandai

Migkeen S5G (G) GMS Shargahy, District Buner

versus

Government of T{hy'pu Palkhtunkhwa |
secretary, E&SE Department . Peshawar. '

Siector E&SE, KPK, Peshad ar.

[ Fm i District Education Officer (M), Baner at Dagg'i;/ "7/_ '
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WRIT PETITION UNDER ARTICLE 199
‘OF THE CONSTITUTION OF THE
[SLAMIC REPUBLIC OF PAKISTAN,
1973.

Sheweth;

1

2)

3)

4)

That numerous vacancies of SST in BPS-16 were a_vaiiablé L |

in the respondent department since long and no 'st_éps '-: -

were taken for: appointments against those po"s‘ts.

However, in the year 2009 an advertisemént Wés

published in the print media, mv1t1ng app11cat1ons for -

appointment against those vacanc1es but a rlder.w_as-'_'

given therein that in-service employees woula fot e - L

eligible and they were restrained from makmg-f"

applicatioﬁs.

That the petitioners do belong to the category"orf'in- L

service employees, who were not perrmtted to apply :

against the stated SST vacancies.

That those who Were appomted on adhoc/ contract ba31s

against the abovesaid vacancies were later 'dn X

”?‘s@%_ |

regulanzed on the strength  of KPK Employees','-' .

(Regularization of ‘gervices) Act, 2009 (Act No XVI of: ;‘_- 

2009)

That the regularization of the adhoc/ conffaét,

employees, referred to in the preceding para, prompted :

the left out contendents, may be the m-serwce

employees who desired to take part in the competltwon”"_._., I |

or those who did §all in the promotion zone, to flle P

EXAM!NE. .

Pashawar High
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5)
6
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1)
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0
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petitions, which were ultlmately decided v1de' a’

consolidated judgment Jated 26.01.20 15 (Annex ‘A )

That while handing down the judgment, ibid,;,'. 'th‘._L'S".l; | -
Hon'hle Court was pleased to consider the proﬁioﬁo_n'
quota under paxagraph 18 of the judgment, as. also a. . '
direction Was made in that yespect in the concludmg" |

para to the following effect:-

“Ofﬁcial‘respondents are directed fo. Worlcout
-the backlog of the promotion quota as per above f : ,:' ‘
mentioned example, within 30 days and
consider the in-service employees,; t111 the
packlog is washed out, till then there would be |

complete ban 01 fresh recruitments”

That the petitioners were considered for pr'omotipr't,l' '
pursuant to the findings given by this august Court 1r'1'tk.1e"»k ) .
abovereferred judgment, and they were appomted on
promotion on various dates ranging from 01. .03. 2012 to
31.07.2015 (Annex «B”), bub with 1mmed1ate effect as
against the law laid down by the august Supreme Court
that the promotees of one batch/ year shall rank Semor

to the initial recruits of the same batch/ year. R R

That till date seniority list of the SSTs in BPS 16 has not
been issued, @S against the legal obhgatxon of the g

respondents to issue senjority list every year.

That though the petitioners were having the requned
qualiﬁcations rouch earlier and the vacan01es Were also o

available, but they were deprived. of the. beneflt of

promotion at that juncture, as against the pnn01p1e of 1aW

AT'E“EST'




9

laid down by the apex Court in the case of Azam Ali

reported 1985 SCMR 386 and followed in* Muhammad - e
Yousaf (1996 SCMR 1287). As such they were deprlved .

from the enjoyment of the high post not only in terms of

status but also in texms of financial benefits for years.

That feeling mortally aggrieved and having. no other - .-

adequate and efficacious remedy, the petmoners

approach this august Court for a redress, inter alia, on.

the fbllovving’ grounds:-

GROUNDS:

A.

That the petitioners Were equipped with all the 'réquife

qualification for promotion to the posts of SST (BPS 16)

long ago and also the vacancies were avaﬂable Dut for -

no valid reason the promotions were withheld and the'

posts were retained vacant in the promotlon quota, L

creating a backlog, which was not attnbutable 'to ,the .
petitioners, hence, as per following examinatioh by the L

august Supreme Court, the petmoners are éntitléd-to S

the back beneﬁts from the date the vacancnes had:

,Occurred; ‘ - 477. .

“promotions of such pro:motee (petztzoners ’,
in the instant case) would be regular from

date that the vacancy reserved under the -

Rules  for ‘departmental promotzon‘ff_"i"'“

occurred”

That thepetitioners have a nght and entltlement to the, ;

back benefits attached to the post from
, _EST D.
Pt - .
£ X AMIN .
Peshawarngh onﬂ .

DEC 20%

a'y the'_



qualiﬁcations of the

vacancies coincided.

That the petitioners being the proit

fresh appointees, but the ¥

seniority list and uptill now no se

patch, are 1eq

has been igsued/ circulated

appeal not can h

for agitating their griev

issued, the petmoners neither C
ave recourse to the Semces Tnbunal o

Court can 1issue appropriate

respondents to act I accordance

the principle of law laid down by

SCMR 325, etc.

accordance with law as a9

the petitioners have not een fiea{ed- m47’7'

ainst the prov151or}s of A:mcle

4 of the Constitution.

C.
same
D.
E. That
" F. ‘That

petitioners

groﬁnds with leave of the Court,

Prayer

s AN respondents becomes known to them.

petitionexs and availability _o:fil'-thej .

otees of one-e—nd'thé; o

uired to be placed senior to the
espondents have sat"on‘t'he-_ -

niority list WhatSOev_er o

‘That in view of the fact that no semonty list has been -

an file a departmental

ances, therefore, thlS augus’c "

dir ecuons to ”the.

the apeX Court m the o

pronouncements reported in PLD 1981 SC 612 2003 o

reserve their right to urge".additioh'al R

after the. stance cf the,

In VleW of the foregoingd, its 18, therefore, prayed that '-onv :

accef)tance of this Detmon, thlo Hon’
priate direction to the respondents. ‘- e

pleased t

for treating the promotion of

o issue an appIo

ble Couxt ma\] be

the pet1t1oners from the date

with law, in VleW ofl o

TP s

ST T S e Sl -
WY v L T ! - . E .

T —— T TR P UT
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and the vac

e semorm] 1
petmoners bemg

4 ' : A
they were qualiﬁed on,

avaﬂable and als
g semor ~posit
the fresh recrults

o to circulate the st of SSTs (BPS-" o . }
16) givin jons to the ERR

omotees against

jo)
1S are found fit

hich the petitione

or remedy o w
gxanted

Eny oth
ity may also be

in law, justice and equ

!

Petiticners

Through

Viuhammad
Advocate Suppem

Akht lyas

Advocate High Court

&

C'ERTIFICATE
Tt is certified that o such petition o%n the subject matter has . . NI }, |
by the pe’utloner in this august Court o i’ |

earher bheen filed

1IST OF BOOKS:
) Constitution of Pakistan, 1973
9y Case law according to need

XAMig- ;
Poshawar iji h- oun
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PESHAWAR _HIGH anmm;“%@@ﬂm ?,__

ORDER SHEET IR

{‘ Date of Ordet/
‘Proceedings

01/12/2016.

WP No. 1951-P/2016 M.

promotees against the fresh recruits.

1 at bar clearly bifurcate, the case of peti_tidhers_iin "_t'».\{.o.'pz;rt's;' |-

| according to section-8 of Khyber Palkhtunkhwa, Civil- Servants ;|

Present:  Mr. Isa khan Khalil, advocate ;

WAOAR AHMAD SETH, J.- Through the instant writ [~

petition, the petitioners have prayed for issuance of an |

appropriate writ directing the respondénts to tieat their promotion ‘

from the date, they were qualified on and. also 0 Eéir‘culat,efh@ R

seniority list of SSTs B $-16 by giving them _g{enibr pb"sit‘johﬂ‘bei‘ngv: el

firstly, petitioners are claiming an appropriate direction to the |-

respondents 1o circulate the senior list of SSTs (BS:16). Yes,

Act, 1973, lor proper administration of service, cadre; or post,'-fthe- . )

ATTESTED

U EXAMINER
. E’,asbawér High ?cuﬁ; ’

_ %3[}502946 .

2. Arguments heard and available record gone through. *| . "~
1 3. The prayer so made, in the writ petition and argued [* 70

'I



TS

appointing authority shall cause a scniority list of the members of

the time being of such service, cadre, or post to be prepared and- | -

N\

(he said seniority list so prepared under subscction-1, shall be '-

revised and notified in the official gazette at Jeast once in a

calendar year, preferably i“n the month of J anu‘ary.'l'nhview-o'f th‘éf o
clear provision of law, the first prayer of ‘thet"pétiti.oners; l-i’s
allowed with the consent of learned AAG .and the c.omp.etc;n‘t'. :
authority is directed to issue the seniority list of_‘SS;T’slBSv 1-6, in -

accordance with the law, relating to seniority etc, but in the

month of January, 2017, positively.

-

/

®) Asegardig” (b Second. poition: ‘of the. petiton,

wherein: they have, "_;q‘él'(éd:‘;l}'o'f :[aﬁptoprfi?été.;idfﬁé‘b{ior&fﬁf:fdi the
respondents for.treating the prl@.i}?__ot1,911{9;f:tbé;gg&}égrﬁi@ﬁs..f-.féliﬂgi_tf}éff%“‘ R
date. they chldedVﬂCdIeSl"Ldbenthbl
be_siflés?'@OLi-Siéééiﬁis;:xlP}E;%if}:ifzz::b@nggp:mtmaﬁéééz1:agaa{ngt ithe. |
direct recruifs. s coricemed; we ‘are-of the view -th'at};;hfs; 5 ggjljéjii
pertdins o termas. and - condition of- é'exf\/-ibév~"ar}d: “.as :suchjﬁtlﬁﬁef:
a@i_c_;l_@-Zl2ﬂ'di‘v;tl'lféw.é?ilis:fituﬁon'l this.Court.is batréd to .Sll'télftail} ;thgt" |

portion of the writ petition.

5. In view of the above, this writ petition 18 disposed.-of | -
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with the direction to the respondents, as indicated in para-3, |
whereas. the seniority and promotion being terms and-conditions |-

of service s neither enterlain-able nor maintainable in writ.|

urisdiction.
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BETTER COPY.

o . INTHE SUPREME COURT OF PAKISTAN.
®._ ... .- (APPEAL JURISDICTION)

PRESENT:
MR. JUSTICE EJAZ AFZAL KHAN
- “MR. JUSTICE SH.AZMAT SAEED
e 'MR JUSTICE EJAZ UL AHSAN

- 'CIVIL PETITIONS NO. 127-P TO 129-P OF 2016

(Agamst, th_e judgment dated 26.01.2015 Peshawar High Court, Peshawar
passed in with-Petition N0.2905 of 2009, 3025 of 2009, and others.

- . o Thé Chi_‘éf Secretary, Govt: of KPK, Peshawar and Others . .Petitioner(s)
L (in all cases).

VERSUS.
B Attaullah and Others |
" Nasruminullah and Others. ' ‘
o Mukhtar Ahmad and Others. Respondents.
" For 'thelpet‘iti()ner(s): Mr.Mujahid Ali Khan, Addl.A.G.KPK

R For the respondent(s):  Mr.Ghulam Nabi Khan, ASC
L o Mr.Abdul Qayyum Sarwar, AOR.

Date of Hearing 20.09.2017.
ORDER,
Ejaz Afzal Khan J. The learned Additional General

. ‘appearmg on behalf of the Govt. of KPK stated at the bar that as per
instructions of the Government he does not press these petitions. Dismissed

as such.
: -.Sd/-Ej az Afzal Khan,J
. Sd/- Sh.Azmat Saeed,J.
Sd/- Ijaz ul Ahsan, J.
,;ISLAMABAD

20092017 ATTEST@D !
ST o B
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 { BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE TRIBUNAL

Py NVPESHAWAR.
\ Service Appeal I-;\j;‘:"l-03/2018 ,
Yoysaf Amin SST GMS Badair  District Bunir. | | .;.T...Appellant.
VERSUS
. Secretary E&SE Departmeﬁt, Khybel;?!l;;cllalgﬁtunkhwa & others. ... B‘__espp?der;ts

JOINT PARAWISE COMMENTS ON & FOR BEHALF OF RESPONDENTS No: 1-3.

R
R :

Rels'pectfullv Sheweth :-

The Respondents submit as under:-

PR LIMINARY OBJECTIONS.
1 That the Appe‘ilant has got no cause of action/locus standi.

2 That_ the instant Service Appe'aI'Is-,ba,dI_y,time barred.

3 That the Appellant has concealed material facts from this Honorable Tribunal.
4 That the instan;mt Service Appeal is based on mala fide intentions.

5 That the Appellant has not come to this Honorable Tribunal with clean hands.

& That the Appellant is ﬁot entitled 3"'1-‘£')'r the relief he has sought from this Honorable
Tribunal.

l7 That the instant Service Appeal is against the prevailing law & rules.

8 That the instant appeal is based on mala-fide intentions just to put extra ordinary
pressure on the Respondents for gaining illegal service benefits against the post of
SST(Sc: ) ' P T

9 fhat the Appeal is not maintainable in its present form.

*10 ‘That the Appeal is bad for mis-joinder & non joinder of the nécessary parties.

11 fhat this Honorable Tribunal has got no jurisdiction to entertain thé inétant case.

12 That the instant service appéal is barred by:AIaw.

13 That the appellant has been treated as per law;rules & policy.

~ 14 That the appellant is not competent to file the instant appeal against the Respondents.

15 That the notification dated 28/10/‘_2(‘,)1.45is_llegally competent & is liable to be maintained.




N FACTS

9

(o8

1 That Para-1 is correct to the extent that the Respondent Department has sought
«._ application from the eligibie candidates for the appointment on adhoc basis against the
SST(G) Post in the year 2009 with the conditions that the in service teachers of all cadres
are not eligible to apply for the said adhoc & contractual posts.
2

That Para-2, is correct that the appellant is a regular & bona-fide Civil servant in the
Respondent Department & was not allowed like others in service teachers on the grounds
that the advertised posts for SST(G) in BPS-16 are on contractual & adhoc based upon
which the regular & in service teacher’s adjustments would be fatal for their respective

service career. Hence, they were barred not to apply for the said adhoc posts in the
Respondent Department.

That Para-3 is correct that through an act of Services Regularization Act 2009 passed by

- the Khyber Pakhtunkhwa Provincial Assembly the services of those teachers who were-

appointed on adhoc basis regularized by Respondent Department. (Copy of the said Act
2009 is already attached with the judicial file for ready references).

That Para-4 is incorrect & denied on the grounds that the Respondent Department has
promotion policy for in-service teachers under.which these teachers are also promoted
in upper Scale & post on the basis of their respective seniority cum fitness basis in view
of the reserved quota for each cadre, whereas rest of the para regarding filing of a Writ
Petition 2905/2009 before the Peshawar High Court decided on 26/01/2015 with the
directions to consider to the Petitioner for promotion against the SST(G) B-16 Post &
consequent upon the said judgment dated 26/01/2015, the Respondent Department
has promoted the Petitioner against the SST(Sc: ) post in BPS-16 in view of his seniority
cum fitness basis in the Respondent Department.

That Para-5 pertains to the Court record & judgment dated 26/01/2015 which has

~already been implemented by the Respondent Department, hence no further

comments.

That Para-6 is correct to the extent that the appellant has been promoted against the

SST(G) B-16 post on the basis of his seniority cum fitness basis on dated 30/10/2014
with immediate effect instead of the year 200S.

That Para-7 is incorrect & denied. The stand of the appellant is baseless & without any
cogent proof & legal justification& even against the factual position that the
Respondent Department is regularly issuing the final seniority list of all cadres including
the SST (G) B-16 post under the provision of Sectioon-8 of Civil Servants Act 1973.

That Paa-8 is incorrect & denied on-the grounds that the appellant has been promoted
against the SST(G) BPS-16 post in accordance with rules & on the basis of his seniority
cum fitness alongwith his other batch mates in the Respondent Department. Hence, the
plea of the appellant is baseless & liable to be rejected on the grounds that the cited
judgments reported as SCMR P-386 & SCMR 1996 P-1287 of the August Supreme Court
of Pakistan are not applicable upon the case of the appeilant.

That Para-9 needs no comments being pertains to the Court record.

10 That Para-10 is also needs no comments being pertains to the Court record.

&




&

11 That Para-11 is correct that the Rés’pondent department has filed a CPLA against the
judgment dated 01/12/2016 passed by the Peshawar High Court before the August
Supreme Court of Pakistan but on [ater the said civil Petition was withdrawn on the
grounds that as per judgment date 26/01/2015 of the Peshawar High.Court, a back-legs
has been worked out for the promotion of in service teachers on the basis of their
respective seniority cum fitness basis within the prescribed period of time, promotions
to the in service teachers are allowed on the basis of seniority cum fitness basis sin view
of the prescribed quota for each cadre in the respondent department.

12 That Para-12 is incorrect & denied, No departmental appeal has been filed by the
appellant to the Respondents. Hence, the appeal in hand is liable to be dismissed on the

following grounds inter alia :-

ON GRONDS.

A Incorrect & not admitted. The impugned Notification dated 28/10/2014is in accordance
with faw, rules & policy, as well as with immediate effect in terms of the appointment

Promotion & Transfer rules 1989. Hence, liable to be maintained in favour of the
Respondents.

8 Incorrect & not admitted. The statement of the appellant is baseless & liable to be
dismissed on the grounds that the appellant has been treated as per law, rules & policy
vide Notification dated 28/10/2014, which is not only within legal sphere but is also
liable to be maintained in favour of the Respondents,

C Incorrect & denied. The appellant is not entitled for the grant of back benefits against

the SST(G) post since 2009 under the relevant provisions of law, recruitment &
promotion policy.

D Incorrect & denied. The appellant has been treated as per law, rules & criteria in the
instant case having no violation of Articles 25 & 27 of the constitution of Istamic
Republic of Pakistan 1973 by the Respondents.

'E Incorrect & misleading. The stand of the appellant is illegal & without any cogent proof
& justification.

F  Legal. However, the Respondent Department seeks leave of this Honorable
Tribunal to submit additional grounds, record & case law at the time of
arguments on the date fixed.

.- In view of the above made submissions, it is most humbly Prayed that this

-

Honorable Tribunal may very graciously be pleased to dismiss the instant -

service appeal with cost in favor of the Respondent Department jn the interest
of justice. ‘

Dated / /2018

E&$E Department Khyber

V; Pakhtunkhwa, Peshawar.
(Respondents No: 2&3}

EXSE Department Khyber

Pakhtunkhwa, Peshawar.
(Respondent No: 1)




N " 3EFORE._THEHONORABLE - KHYBER PAKHATUNKHWA SERVICE TRIBUNAL
£ ‘ ,

Service Appeal No: -~ :/2018

o L siioe e oo District 2osat, Appellant.
VERSUS
Secretary E&SE Department, Khyber Pakhtunkhwa & others. ....Respondents
AFFIDAVIT

solemnly affirm and declare that the contents of the instant Parawise Comments are true &
correct 1o the best of my knowledge & belief.

Deponent

¢

Asstt: Director {Lit: 1)
E&SE Ddpartment, Khyber
pakhtunkhwa, Peshawar.

|
|
L. .-« . Asstt: Director (Litigation-1l) E&SE Department do hereby




