ORDER o L o R
23.06.2022 " Learned counsel for the appellant present"Mr. Naseer-ud-Pin Shah, .

A - ‘ Assistant Advocate General for the respondents present.’ Arguments heard

and record perused.

A g .

02. Vide our detailed judgment of today, placed en file of eeﬁice
abpea‘l. bearing No. 4312/2020 titled “Zakir Hussain VersuS'lDi'reelt(')r
_ Elementary & S_econdary Ede’catiqh, Khj{ber 'Pakhtunkhwa', Pesha}@r
and ofhers”, the instanfc service appeall is dism;esed. Parties a»remleft to

bear their own costs. File be consigned to the record room. -

03.  Pronounced in open court at Peshawar and given under our hands

(SALAH-UD-DIN)
MEMBER (J)

and seal of the Tribunal this 23" of June, 2022. -

(MIAN MUHAMMAD)
MEMBER (E)




<

r'§, Service Appeal No. 4314/2020

21.06.2022

_ Learned counsel for the appellant present. Mr. Muhammad
Adeel Butt, -Additional Advocate General for the respondents
present.

The instant appeal was partially heard by D.B in ,Which one
of the Member was Mr. Mian Muhammad Learned Member
(Exécutive), therefore, the appeal in hand may be fixed before
the concerned D.B on 23.06.2022.

. JZ

- (Fareeha Paul) (Sara_h~ud-Din)
Member (E) Member (J)




- 23112021 Mr. Adnan Aman, Advocate, junior of learned counsel for the’,
appellant present.
¥ | M. Kabirullah Khattak, Additional Advocate General for the

respondents present.

~ Former made a request for adjournment as senior counsel
for the appel!aht is indisposéd. Adjourned. To come up for
‘arguments on 15.03.2022 before D.B

(Atig Ur Rehman Wazir) = (Rozina Rehman)
_ Member(E) - . .. . - Member (J) .

,
R

C 15032022 Y Due to retirement. of the ‘Worthy Chairman, the

--"/, . . ~ ‘ ~ A . .
; ;‘1!‘:: - Tribunal is defunct, therefore, case is -adjourned to
¥ 5 ) - i
- 20.6.2022 for the same as before.
Reader:
20.06.2022 Appellant alongwith his counsel Mr. Adnan Aman Advocate,

present. Mr. Muhammad Adeel Butl, Additional Advocaie General for the

respondents present.

Partial arguments heard. To come up for remaining arguments on
21.06.2022 before D.B.

4 -"l .
Tty "!{‘ o ’
(MIAN MUHAMMAD) | (SALAH-UD-DIN)
MEMBER (EXECUTIVE) - MEMBER (JUDICIAL) -'

“




T e - - " .> ‘ . :-..“ .

19.01.2021 Due to COVID-19, the'tése is adjourned to 05.04.20214 for

ol

the same.

05.04.2021 Junior to counsel fbr appellant present.

Kabir Ullah Khattak learned Additional Advocate
General for respondents present.

File to come up alongwith connected service appeal
N0.4309/2020 on 2_/_7 /2021 before D.B.

7 —

(Atig ur Rehman Wazir) | (Rozina Rehman)
Member (E) Member (J)
07.07.2021 Appellant present through counsel.

Muhammad Adeel Butt learned Additional A.G for

respondents present.

File 'to come up alongwith connected Service Appeal
N0.4309/2020 titled Bakht Shahzada Vs. Education
Department, on 23.11.2021 for arguments before D.B.

(Rozina Rehman) Ch

Member(J)




123.07.2020 ~ Mr. Adnan -‘Aman, Advocate for appellant ‘is present. ﬁ?
Kabirullah Khattak, A‘dditional AG alongwith representatives ‘of
the department M/S Shahid Ameer, ADEO and Jameel Shah,
Senior Auditor are also present. |

Representatives of the department request for further fimé

to submit the requisite reply/comments. May de so on next clla’te :
of hearing. Adjourned to 2:1.0%.2020 for submission. of wrifté'n’
reply/comments before S.B. The restraint order/iready granted -
vide order sheet dated 07.05.2020 shall co m e till the next

date.
(MUHAMMAD JAMAL RHAN)
MEMBER
21.09.2020 - Counsel for the appellant and Addi. AG alongwith Ali Haider,

SDEO and Jameel Shah,--Senior Auditor for the respondents
 present. | |
KR\epresentatlves of the respondents have furnlshed parawise
comments. on behalf of the respondents which are pIaced on record.
The matter is assigned to D.B for arguments on 14.12.2020. The
. appellant may furnish rejoinder, within one month, if so advised.

| L A , Chairman

Riaz Khan Paindakheil learned Assistant Advocate

Ch Ger\l\eral alongwith Ali Haider SDO for respondents present.
N

Former made a request for adjournment as senior counsel
is busy before Apex (;ourt. Adjourned. To come up for -

|

: . 14.12.2020 Junior counsel for appellant present.
E arguments on 19.01.2021 before D.B..
|
|

\/m\/”" Q

(Atig ur Rehman Wazir) ' (Rozina Rehman)
Member (E) ‘ Member (J)




back behefits. It was further contended that in similar situation, other
colleagues were also removed but they were reinstated with back
benefits as revealed from the copy of judgment of Service Appeal
N0.1307/2000 decided on 02.05.2002, therefore the appellants are
discriminated and the respondent department have illegally treated the
intervening period as leave without pay.

Points raised by the learned counsel, need consideration. Office
objecti.on removed. Muharrir is directed to enter the ~appeal in the
relevant register. The appeal is admitted to regular hearing subject to all
just legal objections. The appellant is directed to deposit security and
process fee within 10 days, thereafter notices be issued to the
respondents for reply/comments. To come wup for written
reply/comments oﬁ 15.06.2020 before S.B

Learned counsel for the appellant also submitted application for
suspension of the impugned order. Notice of the same be issued to the
respondents. In the meénwhile, respondents be restrained from recovery
of back benefits already granted to him by the respondents till the date

ma
(M.’AMIN KHN KUNDI)
(MEMBER-J)

fixed.

v

15.06.2020

Junior counsel for the appellant and Mr. Kabirullah
Khattak, Additional AG for the respondents present.
Written reply on behalf of respondents not submitted.
Learned Additional AG seeks time to furnish written reply.
A-djourned to 23.07.2020 for written reply/comments
- before S.B. The restraint order already granted vide order
sheet dated 07.05.2020 shall continue till next date.

(MUHAM”I%K\’IIN KHAN KUNDI)

MEMBER



Ape o) N s WD \'zerm :

" e 4
. 30.04.2020 None is present on behalf of the appellant. Notices be

issued to appellant and his counsel for arguments on office objections on

07.05.2020. %/
(M. AMIN KHN KUNDI)
(MEMBER-J)
07.05.2020 Learned counsel for the appellant present. Preliminary arguments
heard.

Learn‘ed counsel for the appellant contende_d that the appellant

» was appointed as PTC Teacher for specific period’mentioned in tne

appointment order as staff gap arrangernent vide order dated

23.10.1995. It was further contended that the appellant was removed

from service vide order dated 13.02.1997 by the department as revealed

from the first para of tribunal judgment dated 11.08.20’03: It was further

contended that after availing departmental ﬂiapp’eal, the appeliant filed

\, service appeal before this tribunail which Wae partially accepted, the
impugned order was set aside and the appeal was remanded back to the
respondent department -for thorough scruttny and reconsideration in
accordance with Ia'w and in the meanwhile the appellant was reiristated
into service with back benefits vide detailed judgment dated 11.08.2003.
it was further contended that the respondent départment challenged the
judgment of this tribunai dated 11.08.2003 before august Supreme Court
and the august Supreme Court not granted leave however it was
observed that the duestion of grant or otherwise of pack benefits to the

respondents for 1nterven|ng penod would depend upon afresh deC|sron '
Yoo dof the departmental authority vude detalled Judgment dated 18.11.2004.
' X It was fun;ther contended that the appellant{wa> already granted back
: beneﬂts by the respo'r:den; ’d'ep‘artment on the ba51s of judgment of this

. f -
- "tnbunal dated 11°08.2003 but the respondent department after a fong

INEAY RS

period, treated the mtervemng penod wie.f 24.02. 1999to 09.12.2004 as -

se"“ 7 ‘i ‘ﬂ'a(‘ﬁ Fes *leave W|thout pay instead of back benefits vide order dated 08.11. 2019.
. . :'f ] S It was further contended that the appellant flled departmental appeal
against the impugned order date‘d' 081120}b :on 28.11.2019 but the
‘same was not responded hence'the prese,nt‘iservice appeal. It was further
contended that since the app‘e'llant h'as been- reinstated by the
respondent department on the basis of judgment of this tribunal ae there

was no fault of the appellant, therefore, the appellant was entitled for




N

Ré'sp‘ectéd sir,

’ The‘*ob_]ectlons raised by your good office have
a;:cordlﬁgly been addressed by removmg them,
however, the o_bjeétion raised by your good office at
‘Sr.No.6, cannot be addressed as the departmental
appeai of the appéllant has noj;-bcen deéided by the
departinenta_l appeilate authority within the statutory
periéd of ninety (90) dayé, therefoi'e, the appellant, as
per fhe _Rules, ;affer the lapse | of | statutory period,
preferred  this | service appéal before this’ Hon’blé
Tfibuﬁal therefore, -the instant appeal be placed before

the Slngle Bench of thlS Hon’ble Tribunal for its S

preliminary heanng_. /
Muhammad I[jaz Khan Sabi
| Advocate Supreme Court

erxqcamou Ny — € g@\y/b &Lm.\d\
‘\M@‘\«&t&m ‘a \ v %U“ aed wu\\\\b K‘
“wdal \\TQN\\ML\FV v, Sub .._a\'((?\g{ 6%\»/

chh.u\r __MM - %
WML& L‘.\M\m

N\, ) , .




The appeal of Mr. Habib Rasool PST GPS Toorqiila received today i.e. on 16.03.2020 is
incomplete on the following score which is returned to the counsel for the appellant for

completion and resubmission within 15 déys.

1- Memorandum of appeal is unsigned which may be got signed.
2- Annexures of the appeal may be flagged.
3- Annexures of the appeal may be attested.
4- Address of appellant is incomplete which may be completed according to the
Khyber Pakhtunkhwa Service Tribunal rules 1974,
5- Affidavit may be got attested by the Oath Commissioner.
Copy of order of departmental appellate authority mentioned in the heading of
" the appeal is not attached with the appeal which may be placed on it.
7- Annexure-A of the appeal is illegible which may be replaced by legible/better
one.
8- Six more copies/sets of the appeal along with annexures i.e. complete in all
" respect may also be submitted with the appeal.

No. q qu /S.T,
Dt.l ¥ ~ OS /2020.

R@wf’“"

'SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA
PESHAWAR.

AT 4{”“%

Mr. Muhammad ljaz Sabi Adv. Pesh.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

|
i _ CHEGK UST -
} i
" . Habib Rasool
l 1. | Case Title Vs
| The Director Education & others
2. | Case is duly signed. “ Yes No
3. | The law under which the case is preferred has been mentioned. ~ Yes No
4. | Apprcved file cover is used. Yes No
5. | Affidavit is duly attested and appended. Yes No
6. | Case and annexures are properly paged and numbered according to index. - Yes No
7. | Copies of annexures are legible and attested. If not, then better copies duly attested Yes No
8
9. | Certificate specifying that no case on similar grounds was earlier submitted in this Yes No
| court, filed. .
10. | Case is within time. Yes No
11. | The value for the purpose of court fee and jurisdiction has been mentioned in the Yes No
relevant column. .
12. | Court fee in shape of stamp paper is affixed. [For writ Rs. 500, for other as Yes No
required]
13. | Power of attorney is in proper form. Yes No
14. | Memo of addressed filed. Yes . No
15. | List of books mentioned in the petition. Yes No
16. | The requisite number of spare copies attached [Writ petition-3, civil appeal Yes No
(5B-2) Civil Revision (SB-1, DB-2)]
17. | Case (Revision/ Appeallpetition etc) is filed on a prescribed form. Yes No
18. | Power of attorney is attested by jail authority (for jail prisoner only) Yes | No

Itis cerfified that formalities/documentations as required in column 2 to 18 above, have been fulfilled.

Name:« Mubammad §3

Jram Sabi

Signatare:-

X 0,7
Dated:- 04.03.2W O

FOR OFFICE USE ONLY

Case:-

Case received on

Complete in all respect: Yes/ No, (if No, the grounds)

Date in court:-

Signature

{Reader)
Date:-

Countersigned:-

UmercC fDraftings
Peshawar High Court, Peshawar
Cell No.0333-9324121

{Deputy Registrar)

|
have annexed.
.| Certified copies of all requisite documents have been filed. ~ Yes No
|
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR
Service Appeal No.'?lgl ‘ /2020
Habib Rasool..................... e, Appellant
"VERSUS
The Director Education & others................. Respondents
- _ INDEX |
#S#1|155 7+ Description of Documents. * " | Annex.| Pages
1. | Service Appeal with affidavit ‘ 1-8
2. | Application for suspension alongwith ?-11
Affidavit
3. | Addresses of parties 12
4. | Copy of Appointment order AT 73
5. | Copy of the Judgment “B"  |/4..1\q
6. | Copy of judgment dated 26.11.2004 “C" 26 =23
7. | Copy of the impugned Order dated| “D” 2
08.11.2019 -
8. | Copy of Departmental Appeol ‘B uS-2¢
9. | Copy of the judgment : “F p V- Py {
10. | Wakalatnama 5 i & W
Appellant - : :
Through - | V
Muhammad ljaz Khén Sdbi '
Advocate
Supreme Court pf Pakistan
&
: . Adnan-Aman i -
Dated 03.03.2020 ‘Advocate High Court

15-B, Haroon Mansion,
Khyber Bazar, Peshawar
Cell No.0333-2902529




| BEFCRE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR

. 1 ‘ Khyber Pakhtukh:vz
Service Appeal No. S /2020 nyber Pakhtukh
| l)n.nr) No. 2;’(’3 ,2 >

Habib Rasool Son of Muhammad Dost Khan parea 7 - ] 20

Primary School Teacher at GPS Toorgilla
Tuwoem(]ocsa Drs howetd- Appellant

VERSUS

1. The Director Education, Elementary & Secondary
Education, Khyber Pakhtunkhwa, Peshawar

2. The District Education Officer (Male) Dir Lower

3.  The Government of'Khyber Pakhtunkhwa through
Secretary Elementary & Secondory Education, Civil
Secretariat, Peshawar

4. The District Accounts Officer, Lower Dir
e, Respondents

SERVICE APPEAL U/S 4 OF THE KHYBER

PAKHTUNKHWA SERVICES TRIBUNAL ACT,

1974, AGAINST THE IMPUGNED ORDER OF

";_\ | RESPONDENT NO.2 DATED 08.11.2019

iledtn-day ‘

AND ORDER OF  DEPARTMENTAL

APPELLATE  AUTHORITY  (RESPONDENT
NO.1) DATED NIL, WHEREBY HE DID NOT .

PASS ANY APPROPRIATE ORDER OVER

; = U
Registrar:

fE]3 |50

THE DEPARTMENTAL APPEAL OF THE
APPELLANT. |

5




Prayer - |
By accepting this appeal, the impugn'ed
order of respondent No.2 dated 08.11.2019
and respondent No.1 dated nil, whereby
hev did not pass any order over the
departmental appeal of the appellant,
may please be set aside and
cohsequenﬂy the intervening period i.e.
01.01.1997 fill 09.12.2004 may please be
treated as leave with pay and the
respondent No.2 and 4 may be directed
‘not to withdraw the benefits already

granted to the appellant.

Any other relief deems fit and
appropriate in the circumstances of the

instant appeal may also be bassed.

Respectfully Sheweth:

1. That the appellant was initially appointed as

Primary School Teacher (PST) way back in'the
12 - 11-1995

year 4.8 .¥%. (Copy of Appointment order

is atfached as annexure *A").




That later on the services of the appellant

- were dispensed with and.the aforesaid order

was challenged by the appellant, before this

Hon'ble Tribunal fthrough service appedal

No.563/2002 which . was allowed by this
Hon'ble Tribunal vide judgment dated
11.08.2003 and the appellant was reinstated in

service with all back benefits however the

case of appellant was remanded back to the

department for a through scrutiny and
consideration. - (Copy of the Judgment is

attached as annexure “B"),

That later on the judgment of this Hon'ble

Tribunal was challenged before the Apex

Court through C.P 'No.657/20.03 wherein the
dppeol preferred by the then respondents
Was ‘disrﬁissed vide judgment  dated
18.11.2004, however fhe issue of grant of back
benefits for the intervening period Le.
01.01.1997 1ill 09.12.2004 was also entrusted to
the respondents department. (Copy of

judgment dated 26.11.2004 are attached as

annexure “C").




That the'issue of decision regarding the grant of
bdck bénefi’rs Wos. oimoéf kept pending for
fifteen (15)long years and now vide impugned
order dated 08.11.2019, the intervening period
l.e. 01.01.1997 to 09. 12.2004, was ordered fo be

freated as leave without pay. (Copy of ’rhe

~ impugned Order dated 08.11.2019 \is attached

as annexure "D").

That due to the aforesaid impugned order
dated 08.11.2019, Thel office of the respondent
No.4 has started re-fixation of pay of ‘the

appellant.

. That the appellant preferred his Departmental:

Appeal to the respohden’r No.l against the

impugned. order passed by réspondenf No.2

dofed 08:11.2019 however ftill date, the some

has no‘r been decided so for. (Copy of

Departmental Appeal is attached as annexure

HEH)..

.- That after lapse of the statutory period i.e (90 .

days) the appellant now prefers this '.service

Appedal before this Hon'ble Tribunal for the

following omongs’r other grounds:




GROUNDS:™

A, That the impugned order dated 08.11.2019
Wherebly the intervening period i.é. 08.11.2019
till 09.12.2004 was treated as leave without
pay and withdrawal  of conseduenﬁql
benefits, is illegol,_unlowful against -the rules
governing the subject onéﬂ thus ineffective

upon the rights of the appellant.

B. That fhe appellant has been made a classical
example of discrimination as ‘- his other
colléogues namely - Muhammad  Rashid
alongwith eleven (11) others -have been
blessed with reinstatement alongwith all back
benefits, however the same was denied ‘ro_’rhev

appellant. (Copy of the judgment is attached

as annexure “F").

C. That the appellant has been treated
unequally being his fundamental right as
guaranteed under Article 4 and 25 of the
Constitution of Islamic Republic of Pakistan,
1973 and thus on this score ollone the
impugned order ‘pc'ssed by respondent No.2 is

liable to be struck down




That 'the impugned order has been passed

after lapse of fiffeen Ibng years and by now
much water has flown .b-eneo’rh the bridge but
the respondents while passing. the Erﬁpugned
order has totally ignored this aspect of the

case.

That the irhpugned ,ordér passed »by the
respondent No.2 is-illogical and no plausible
reason "wos‘pu’r forward whi'le passing the

impugned order dated 08.11.2019.

That the appellant has been freated against
the law and he has also been‘\ deprived of‘

| equal protection of law.

That any - other groLmd, not specifically -
~ mentioned, may be raised af the fime of
~arguments, Wi’rh‘ the' prior permission of this

Hon'ble Tribunal.

It is, therefdre,.mosf'ﬁumbiy prayed that
By acéepting this cbpeal, the impugned ofde,,r ,
of respondent No.2 dated 08.11.2019 and
- respondent No.1 dated nil, whereby he did not

pdss any order over i‘hé depqri'rhentcl dppea% |

of the appellant, may please be set aside and




%Y}i’

consequently the "'vin’rér.Vening, period . i.e.
£ 01.01.1997 il 09.12.2004 may please be
~ treated as leave Wiih pdyﬁ and the respondeni’-

No.2 and 4 may be directed not to withdraw

the benefits ollﬁeqd_y granted to the appellant. |

Any other <_relief deems fit and
appropriate in the circumsiancés of the insfam‘

appeal may also be passed.

s “f’/
_ Appellant
Through '

Muhammad ljaz Khan $abi
Advocate |
Supreme Court of/Pakistan

Adnan Aman QV

Dated 04.03.2020 Advocate High Court(s)
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR
'Service'Appeol No._ . /2020
Habib Rasool....... s e et eeaanns e, Appellant
VERSUS
The Director Education & others.................. Respondents .
AFFIDAVIT

I, Habib Rasool Son of Muhammad Dost Khan,

- Primary School Teacher at GPS Toorgilla, do hereby |

solemnly affirm and declare on oath that the contents

~of the accompanying Servﬁ:e -Appeal' are ifrue and

correct to the best of my know dge and: belief and

is Hon'ble Courf.

no’rhing has been concealed from
' ’ ' / /V;yf/
)

DEPONENT




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR
CMNo.___ /2020
In . ‘ '
. Service Appeal No. /2020
Habib Rasool............ et e _.Appellant
| VERSUS
The Director Education & others.................. Respondehi‘s |

APPLICATION FOR SUSPENSION THE

' OPERATION OF THE IMPUGNED DATED

~ . 08.11.2019, TILL THE FINAL DISPOSAL OF
" THE MAIN SERVICE APPEAL.

Respe‘cifully Sheweth:
I. That the fitled Service Appeal is being filed
Dbefore this Hon'ble Tribunal in which no date of

- ~hearing is fixed. |
2. That the grounds of main appeal may be

considered as integral part of this application.

3. That the balance of‘ convenience also lies in

" favour of the appellant, -




10

(e,
x.}“
PaN

4.  That the Oppe\llon‘r has a good prima facie case -
and all the three ingredients are in favour of the

appellant.

5. That if the operation of the impugned order
dated 08.11.2019 is not suspended then the

appellant would suffer irreparable loss. | ‘

It s, Théréfore, most humbly prayed that by
accepting this application, the operation of the
impugned transfer order dated 08.11 .2019’-moy
please be | suspended to the: extent of the
appellant, Til} the final.disposci of -the main

dppeoL

' Appellant
Through

Muhammad |j
Advocate
Supreme Court pff Pakistan

Adnan Aman g\\/}?{’/ -

Do’r‘e'd 03.03.2020 Advocate High Court{s)




. 'conceoled from this Hon ble Court.

)

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNA!.

PESHAWAR
C.M No..- /2020
In . : | -
Service Appeal No. /2020
Habib RAsool................. e cervernnn Appellant
|  VERSUS |
The Director Education & others.................. Respondenis
AFFIDAVIT

|, Habib Rasool Son of Muhammad Dost Khan Primq‘ry

School Teacher at GPS TQorqi'lI'o, do hereby solemnly

affirm and declare on oath that the contfents of - the

, occomponying Application are frue and correct to the

best of my knowledge and belief and no’fhmg has been

DEPONENT
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BEFORE THE KHYBER PAKVHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR

Service Appeal No. /2020 |

Habib Rasool........ U Appellant
VERSUS

The Director Education & others................. Respondents

ADDRESSES OF PARTIES

~APPELLANT:

Habib Rasool Son of Muhammad Dost Khan
Primary School Teacher at GPS Toorgiilla

RESPONDENTS

1. The Director Education, Elementary & Secondary
Education, Khyber Pakhtunkhwa, Peshawar

2. The District Education Officer (Male) Dir Lower

«

3. The Government of Khyber Pakhtunkhwa through

Secretary Elementary & .Secondary Education, Civii
Secretariat, Peshawar,

4.  The District Accounts Officer, Lower Dir

o Appellant |
Through . u\%/

Muhammad ljaz Khan Sabi
- Advocate

Supreme Court of Pakistan




OFFICE ORDrR

*_ o _ o ‘ /4?“18 /I

- Mat;S/0. Mohammad Doat Khan.'”

r;ﬂ o . "Mf.ﬂghih:Rasbgll —
Mayar, "Teﬁail.samarb‘8h° Distts Dir is’ hereby j%

Village, |
f e appoxnted as. PTC teacher or 3top gap arrangemcnta at GPS /smm Toran,
; - ." : ‘ with effect from1 5 to }1;5_ at the pay

S ~ scale of Rs 1“80/51/2695 eubject to the following terms and conditor o

L 1. Charge report should be submitted to all concerned.[
Z.Health & Age certificate should be produced from the Civil

Surgeon,Dir at Timergara.
3+He may not be handed over the charge if hzs age exceeds *

30 years or below 18 years. ‘
b.Before handing over charge to him the1r0r1glna1 documeats

should be checked.

' (FAZLT NAEEM. KHAN)
DISTT:EDUCATION .OFFICER (M)
PRY: DIR AT TIMERGARA,

O"FICP oF mVV DISTT: EDUCATIUN OFFICER (M) PRY: DIR AT TIHEWG LRAL .

2'/\f77” }(? /PED/Eatabi/A~1> Dated Timergara the ﬂﬂ/nl/Q‘
COpy forwarded to:- : !
: !

.vr.u". t .»NO

fhl}!?ix

kR The SDEO(M) Samarbagh, - for information.
2.2 The DAO,Dir at Timergara formixfarinformation,

Phe candldate c¢oncernved for information & complzance.

oyl

' N ‘
DISTT:EDUCATION ICER (M)
PRY: DIR AT Ty RA. )




BEFORE THE WWEP SERVICE TRIBUNAL, BESRANR

-~ SERVICE APPEAL %0,

- Habib Rasoal son of Muhammad Dost Khﬁn;
o Ex—PTQ,GPS,Tar&n,R}o Village Mayar,
- Bistrict Dir Lowar

A I S

VERSUS

I T Fxecutive District Officer,
o (Eﬂgeatiaﬁ}-nir'Lawéf;

2~ Director Education Primary,
NWFP, Peshawar,

3= - Government of NWFP. through,

: ' . L DT

' - ) No s W

Secretary Primary & Litaracy , ) . \\N;A;w”/f

: : A . : o
. Peshawar,,, .., ., R <+ = Respondents,

SERVICE APPEAL UNDER SECTION 4 OF THE Nymp SERVICE
1, pAe——  TRIBUNALS ACT, 1974 FOR SETTING ASIDE THE MPUGNED
T ORDERDATED 13/2/97 By FHICH APPELLANT'S APPOINTHERT -

T ORDER WAS DISPENSED WITH AND HIS REINSTATEMENT TNTO
SERVICE 1% THE LINE OF JUDGEMENTS OF THIS AUGLST =

TRIBUNAL 1X VIEW OF PRINCIPLE OF LAW ENNCIATED 1§

- THE JUDGEMENT OF HON'BLE SUPREME COURT OF PAKISTAN

2 REPORTED 1N 1996 SCWR 1185 TITLED "HAMEED sRETAR
N ~ NIAZL VS THE SECRETARY,RSTABLISHMENT DIVISION, - -

-

ST 0t e oL L T
G e o L e S e e

 RESPECTFULLY SHEWETH

g Facta giving rise to the Fresent . appeal are as -
;?, under -~ o ' :
&

PR



' BEPOAT_TEE W.W.F.P. 3SRVICE TRIBUNAL, P'“hAWkR.~'u)£;7;__. :

SEAVICE A?PEAL NC. 561/2002

' ) ' Date of in-stitution ... 08.6.2002

|10
'...’.
3

Tete of decis .. 11.8.2003

Zekir Hussain S/o Hussain phmaa,
EX~PTC,0PS,Gatkal (3amargagh),

‘R/C, Village Tangzi(payesn), .

o

b
-District Dir Iower, . Appellant
’ VER}--S 1 Vo *
1. Bxecutive District officer,
(Fucatioen) Dir Lower.
2. Direchor miucation Primary, .
NWFP, Peshevar.,
. 3. vaerpmer? oI NVFEP tarcugh,
- Secrefary Primary & Literacy,
e Peshaw- r, y . Resncndes
Mr .Khushdil Ihdn ' :
Advocate, , -+ For appellant
Vr.3ulten Melmocd, : o o
Govi.Pleader/T P, - Tor revyonuents
Mr.abdul satiar Khan, - Cha irman R
¥rehzmat Heoif Qrakgoi. o Yember
. JUDGUERT
T . ’ . L]
ABDUT. 5ATTA AR K ?A\, CHAIZMAN:  thisg eppeal,u/s 4 or the
 NWPP Sevvice Tribunais Act,1974, has been filed by Zakir-
- HusSain apnellant g'lnst the order dated 13.2.97,whereby
the services or the -appellant were dispensed WltL and for His
DY ’
. feinsty fement into service in the line of judgments of thisg
\ .7

“riuuna4 in view of principle of 2

Q)
=
[
3
=
i
o
-
f1v]
ot
O
Qs
bt
pa
ot
i)
D

judguent of Hon'blg Supreie Court of pakistan reported in

GG e
- 1586 sCuR 1185 titled "Hameed Akhter Wiazi-vs- qmnxet@rv ,Estab,
Divn: & 0»e“nﬂer* :

b . v 1
f Pakistan and cthers. S e

\.,

) . f‘&Y&
\)s(v’ L 1,[\_,““‘“2'
Peshuvor

“h
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. Bt

2. It is to be noted .that there are fivq other-cdnnécféd"
. .. . b ‘. '-_,-."
-appeals besring-Ho. 562,563,564,565 gnq“566 of 2002 filed--by -

M/S Abdur_ pauf,Babib Rasool, Tbadullah,Ali -akbar shah and - Bakh

——

gnahzada appellants respectively and fixed for'todayy géthé .
~respondent department, points of law and facts"iqvolﬁedéfe;*-i
3 - common iv all the appeals, therefore, our this'éidgle juﬁgbent

sha1l dispose of tne instant appeal as well as the connestad- 5

apﬁeals,referréd to above.

e e

3.~ The facts,in brief, are that the appellantfwasAaﬁpoinfe

as PTC teacher by the competent authority vide order dated

. -

2% .10.95. He assumed the charge of his duty after completing
the requisite formalities. Vide order dated 13.2.1997, the

services of the appellant were dispeused with, wle)f;1t1}1997.

-

¥ost of the aggrieved and affected employeces or the réspohdén%'
department had challenged the impugned order-befofé this Augus’

‘pribunal and cousequently their appeals were accepted and the -

+

“individuals were reinstzted into' service with tack benefits.
The Hon'ble Supreme Court of Pakisten has laid down & dictun i
a judgment reported in 1996 SCMR 1185 titled “Hameed Akhtar-
ﬁiazi-vs—the secretary,Establishment pivisicn,Govt. of pagista

and oihers" which is reproduced below:

nif the Service Tribunal or Supreme Court decides 2
' point of law relating o the terms of serxvice of &
T ey civil servant which covers not only the case ol civil .
servant who litigated, but a2lso of other civil servants
who may have not taken any iegal proceedings, 1ib such ¢
case, the dictates and rule oI good govemwprce demand
that the benefit of suck judgment by Service Tribunal/
Supreme Court be extended to other civil servants who
may not be parties o the litigation ingtead of compelli
them to approach the Service mribunal or any other
© forum of lawm, ' :

't?@é‘ since the appellant has identical case like other cases which
heve already been decided by this Tribunal haviug similar fac

and law, therefore, he filed & depértmental appeal before




B SEE o . : ' -3 - ‘ | lq’
S { respondent No.2 fox conswderlrg his case in view of the dictum
1aid down by the August supreme Couru of pakistan in the above
referred -judgment, but the appeal wis not albnosed of with- 1v

the statutory peried of 90 days, hence this appeal.

4. - The grounds of appeal arc that the priunciple o1 law

~epunciated. in the =foresaid julgment of the pugust Suprerie

0
Q
t
o
&y’
@
Q
o
0
o

ﬂdurt of pakistan is applicable 10 apnellant'=

‘*tbe matter is 1dentlcal and con4~1ns similar fects and law;

- that the decision of the Supvene Couru of pPakisten is binding
211 subordinates Courts. under Artlcle 189_u the Counstitu-

-;tién of Islamic Républic'ef pakisten, 1 7 therefo rq;'the
fAf" TEésPondent departmevu wa. s 1e*a11v bound te consider the éase
of the appel 1lant in the line of Gecided cases, but they did votb
do.sq_with maiafloa intention and acteé?an arbltvary panner;
that the impugned ﬂrder is illegal, without lawful authorlty
‘and agalnst the pr1n01ple of natura* gustlce as no notlce was
'~'cr:1.ven tc the appellar‘t before pessing the .LI‘lpu—ll’leJ. order and as

_subh he was not‘glvea a 1a*r oppartunity to deﬁend_himself;

that the respondend depertment has also not followed‘the

lnotructlnns of the. Prov1nn1a1 Governmert contalred in letter

datmd B2, 1QQ7 therefore, thPlL sction is illegal, without
' iayfql author1ny and ai no legal effect and that tne appelldht

. nas been treame& dlscrl 1nate¢y vy tse,respondent departmedt

wnlcn is glaring V;Olaulcﬂ of A"tlcle 2% of trie Constitution,

.19{3. Tie appeilant 's p;cyer is thet on. acceptgnce of this

N

'appe 1 the mmpugned ordﬂr may be set aside*ana'he may be

“Sﬁfi;;ﬁggnstated into Serlue W¢Lh dll oack benefits in the'line of .

decided cases‘.'"'. o ' . o .

5, Y RéSpOP&eDtS have ¢1led cgeLr wr¢tben reply”and:ﬁenied

T ’ .
BV the claim ol the apﬂellante on the. g ﬂund° that the appeals

. sare. badly tJme burrna ané_ tha+ the °9301n ‘ments of the—appelts;~5
= ««*were made pure*y Ne}el tenpﬁrcry chluH;ﬁ; as stop "ap errangement
. | ing unteained

lbk/‘ u T bqu ving he cod ma .
w o! r> E v al ‘Or iE .Ll ules es Such
m rebu‘f tal t}:ie ;Lpg,l.ellaﬂt‘%

ST .‘they were torfll ted ¢ror service. L

tJ‘ o




' their claim mainly on the judgment of -the August Supreme Court

have also filed their replicatious.

6. Arguments heard and record perused.

1. The claim of the appellants is that they were appointed

es PTC teachers by the competent authority on different.dates,
but their services were terminated vide the impugned orders,

without any notice etc.

8. R The claim of ‘the respondent department is thet the .

appellants were appointed as uptrained FIC teachers oh temporary -

basis/stop gap arraungmeut without observing the codal formali-

. ties, therefore, their services were termingted.
' .

9. Learned counsel for the apre llants argued that the
appellants could not be penalized for the 1apses~éf the depart-
ment. Reliance was placed on 1996 SCHR 413. It was agitated
that meanwhile some or the teachers namely Vuhammaﬁ Sejid and

' i
Muhammad Rashid etc. were reinstated into service and that
the cases of the appellants ere not different from those'
who have veen reinstated into service by this Tribunal. Regrrd—

1ng 11m1tat oh, reliance wes placed on the case of Mushtaq-

Ahmed-vs—Educatlon Depdrtment decided by this mrlbuna1 on

}04 aUOdo

10...-'Learned ﬁ P for uvne respondents araued th?t the ampeals

are time barred and that the appellunts have got no cause of
action.

_11; The Tribunal dbserves that the.appellants have baéed

A:‘of Paklstan reported in 1990 SCMR 1185 , Titled "Hdmeed AL htar—-

N1a21*Vs—Secretary,g tablishment DlVlslon Government of:

'Pakistan ana-Otners". citation (c) of-the said judgment is

e~ . -

“r°vroduced belou for ready reference:

e . B - - . -

"...S. 4...Congt1tut10n oF Daalsuan(1973) Art. 212-—-

. " pribunzl supremne Courn___ :
Appeal to. servn.ce T or S .

- e - . .o - *

:.wé

a\ . . ‘ . : ' . T
CT Do . ) : - , IR

5.

e o
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e Cese 0
o I —
Ef fect—-If the Ser vice Tribunal: or -Supreme Court
decides a point of law relatipg to the terms of gervice
0t a civil servant which covers not only the case of
civil servant who litigated, but also of other civil

servants, who may have unot taken any legal proccedings,

‘in such a case, the dictates and rule of good

governance aemend that the beﬂeflt of such judgment . » i

ey

by Service Tribunal/Supreme Court he extended to other

o I I £ S — -

01v11 servants, whe may not be parties to the lltha-

Ao -

" tion instead of compelling them to apDrOQCh the Sorv1ce

- -

Tribunal or any other forum.™ _ -

IS

Tn the light of the cited judgments of the Tribundl as well.as |

the authority of the August Supreme Court of Pakistan,referred
.to above, the appellaﬁts have valid claim. Muhammad Sajid and
Muham@ad Rashid ete. who were alss PTC teachers, were re- -
instated into service by this Tribunal. The cases of the
aiégliants are at par with those cases already decided by

' thls Trlbundl Therefore, the aypellants have made out cases .
ior 1n§u1gence 0f tne Tribunal. bLelay in filing the appeals

. is condoned 1y tne interest of justice in the light of the

] . judgment passed in case of Musghtag Ahmed,referred ﬁo a;ove;

1. Resultantly, the instant appeal as well as .the connec-

ted appeals are partially accepted. The impugned orders are

- :hereEy set aside only to the extent of the present appellants

s et

and the cases are remanded back to tre responient depzriment

.
PRy e R TR

for’a‘thorough,scxutiny and re-consideration in accordance with -

law. In the meanwhlle,al1 the appellents are reinstated into

B T
P
-y

4 "“.“""“.‘A‘.‘\‘“

5serv10e with back benefits. No ordor as te © sts. Pile be

-consigned to theﬂrecprd. o ' ST - /;7
. ANNGUNCED o R v,
S hms.2003 T (ATOUL SATTAR HAT)

: 4 - c' ”’AN
€hrﬁ;w~1 ~r2 copy’ /\4~““ : ‘

(AZIAT EANIP ORAKZAI)
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: T?f INCTHE SUPREME COTRT OF PAKISTAN

] | ' (/\;)pnll(:l\, It imn) _ . : ;. v 4
Present: . 4’1%& ‘
\ ' . Mr Justice s lahamimad Nawaz Abbasi ' '

Mr Justice Fagir iuhammad Khokhar

Civil Petition No. 655-P to 660-P of 2003 o o

(On appeal from judgment dated
w , 11.8.2003, wvasscd by the NWFEP
' . : Service  Twibunal, @ Peshawar, in-
Appeal No.5ol to 566 of 2002).

lixceulive District Officer,
School & Literacy (Fducation), Dir Lower
and olhers, . Petitioners.
, - : Versus
1. Zakir Hussain (in C.11.655-P/03)
2. Abdur Rauf (in C..656-P/03) .
3. Labily Rasool (in C.P.657-P/03) : v
4. Abadutlah (in T.P.658-P/03) i ' Yo
: 5. Al"Akbar Badshah (in C.P.659-P/03)
6. - Bakhat Shahzada (in C.P.660-P/03) .
. ' - ...Respondents.
For the pcliliom:}‘s: Haltz Aman, ASC i
P : !
;' ‘ For the respondents: My Khushdil Khan, ASC.,
! . A i
S Date of hearing: . 181132004,
) JUDGMENT g
o léAom M Ln-x,\r\‘m"mn KHOKHAR, __J.-The
L _pcllimnus seek leave Lo appcdl from judgment dated I l 8 7003
. a/ passed by the NWIP Service lnbunal Puhaw(u (huunaliu lclulul
il to as the Inbumf) W Appe s No 561 to 5006 of 2002.
i '
i
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The respondents were appointed as PUP.C teachers in the
year 1995, Their services were dispensed with on 111997 along, with

some other tecachers who were similarly appointed. The other PUT.C

teachers moved the ‘Tribunal whose appeals were aceepted. The
respondents  filed  service Appeals which were allowed by the
Tribunal, by the impugned judgiment dated 11.8.2003. IHence these

pefitions for leave o appeal.

S3Ln The fearned counsel for the petitioners argued that the
‘rc’sl:)f(?ndcnls were not properly ;1pp.(l)inlcd as the essential codal
l‘énﬂii:'cnncnls were not satislicd. "Their appointments were made on
'tcn‘y‘ijor:u‘y basis as a stop gap arrangement., 1 owas I‘urlhcr'conlunckd
tlmtillw respondents did not possess the requisite qualifications (or the
_P.’I'.C post at the time of their ;1|)p0i|1t'lm:nl and of lermination of their

scrvices.

4, On the other hand, the learned counsel for the caveat

argued that the cases of (he respondents were identical with other

teachers who had already been reinstated in scrvice by the "Iribunal.

5. - We have heard the learned counsel {or the partics al some

length and bave also gone through the record. We find. that . the

Tribumal has alrcady rcmanded the cases of the respondents for

thorough.scrutiny and re-consideration by the departimental authoritics

s

in accordance wilh law. [n our view, the impugned judgment does not

suffer from any legal infirmity so as-to warrant interference Dy this




CPass5.rn08 ce.

Court. No  substantial question of law: of public HIportanee  as

cnvli'éugcd by Article 212(3) of the Islamic Republic of Pakistan is

mvolved in these petitions,

IR o 6. - For the f‘orcgoing reasons, we

do not find any merig in

: these petitions which are dismissed and leave (o appeal s refused

accordingly. However, the question of grant “op otherwise ol back

benefils (o the respondents for (he intervening period would depen

nE -,4 ~ \1\)011 the fiesh decision of the departmental authore- s

é/ /,Lyg_/ /r("{f&mﬁl/%’

Certifdad 9& Ba trus copy

@WW

; t’ rreit] L.OUY,?'ﬂ
+ . Islamabad the fgt’/"—ﬁh"“’m/"
' !

(8™ Noveniber, 2004,

Not .q)pxow,d for reporting,

Nahal+
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/ ' o - OFFICE OF THE .
o DISTRICT EDUCATION OFFICER (MALE)
| S . 'DIRLOWER AT TIMERGARA.

) | . E-Mailk déomaledirlower@gmail.com _Tell: _0945-9250081-82

No. - /DatedTlmergarathe —-/1—0/2019 - P

OFFICE ORDER ‘
o mittee
: Consequentithe recommendation of th commlttee, made in the !1ght
- of the orders of the August court vide CP No. 655-660/0f 2003 dated 26.11.2004 “and letter of the
Fmance Departmcnt NO. SO (PE)S -19/Reinstate./10/vol.v dated 7.6.2012. -
, A “ your joint appeal with regard to grant of back benefits for the .

‘ :ntervemng penod has been examined and decided to be regretted ,because your initial
appomtment was made as stop-gape arrangement. Moreover, you were holding the post of
PST on temporary basis and at the time of appomtment you also did not possess the
requts:te qualification, prescribed in the policy”.

Hence the intervening period w.e.f 24.02.1999 t0 09.12.2004 in respect of the followmg
teachers is hereby tleated as leave without pay.

1.” Abdur Raufkhan SPST GPS thky Shahi Khel.
2." Ibadullah SPST GPS Damtal.
3. Habib Rasool SPST GPS Toor Qila.
- 4. Ali Akber Badshah SPST GPS Kandaro Al‘lf
Lo ;__Zaerv-rl-lusam SPST GPS Charmarigo.
- 6. Bakht Shahzada CT GHS Kambat.
(GHULAMNABIKHAN) .. = ¢
‘District Education Officer - - },

i,

Endst; No. Z[ 2 90 /9 gated Timergara the g/ _ZL/_ZQZ?
Copy of the dbove forwarded to the. \,\ ;
1. District Accounts Officer Dir Lower. .., :
2. SDEO (M) Samar Bagh with the direction to make proper entries of said leave in service
. book of the teacher concerned. -
3. Head Master GHS Kambat.
4. Official concerned.

},,...m--w--w*m-“'*: e, (M) Lower Dir.
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The Director,
~ Elementary & Secondary Edlication,
Khyber Pakhtunkhwa, PeshaWar =

i
{

Subject: '.DEPARTMENTAL APPEAL [ REPRESENTATION U/

22 OF THE CIVIL SERVANTS Ac'r, 1973 AGAINS'

' THE IMPUGNED ORDER DATED 08 11.2019

PASSED BY THE DISTRI('[T EDUCATION OFFICER
1 (MALE) LOWER DIR, WHEREBY HE D«ID NOT GRAer

THE BACK BENEFITS TO THE APPELLANT FOR THIE

" INTERVENING _PERIOD [I. E. 01 01 1997 TQ
- 09.12.2004.

.‘ Respected Sir,

| 1. | That the appellant was appomted as PST Teacher
way back in the year 1995. (COPY OF APPOINTMENI‘

- ORDER IS ATTACHED). | " § g l

20 That later on, vide orde: dated 13 02 1997 the

; services of the appellant were d1spensed with, the
aforesaid order was challenged by the appell'cmt
R _ before the Khyber Pakhtunkhwa Serv1oessTr1bun al at
‘Peshawar, vide Appeal No. 563/ 2002 Wthh Wd> _"
allowed by the Hon’ble Trlbunal v1de order datul

- 11.08.2003, whereby the appellant Was re- metatod '
o Lo with -all back benefits, however h1s‘ case was
remanded baek to the Department for . a thorough

scrutmy and re-consideratipn: (COPY OF JUDGM}:,NT L3

ATTACHED).

‘f—“ﬂ ‘?,

D:\Faizan ATA\Muhammad tiaz Khian Sahi Adv\Habib Rasoa Departmental Appeal to Director EGSE.docx

t




That later on the judgment/ order of the Khyber
' Pakhtunkhwa Services Tribunal was challenged
before the Apex Court, through C P.No:657/2003,

where the appeal was dismissed, however the issuc

of deciding grant of back’ beneﬁts for the 1nterven1n3
period was also entrusted to the departmental

| authorlty (CoprY OF J UDGME7T IS ATTACHED)

That the aforesaid matter was pendmg-for almost.

fifteen long years and NOW V1de 1mpugned ord(,r
dated 08.11.2019, the 1nterven1ng perlod

' 01.01.1997 to 09.12.2004 has ordered to be treatcd
as leave without.pay. (COPY OF IMPUGNE]? ORDER I3
ATTACHED). ; I

That due to the.aforesaid ifnpughed ozrder dated
: 08.11.20'19, the office of :Accolun)tan:t General,
Khyber Pakhtunkhwa has started re- fixe{tion of his
pay in which the increment already granted to the
appellant for the 1nterven17g perlod 18’ 11kely to bo

withdrawn.

That the iﬁpugned order dated‘ 08.1 1‘;;'201:9 whereby
“the intervening perlod was treated as. leave vvlthoui
pay and withdrawal of consequentlal beneflts i3
illegal, unlawful, -agaifist the Rules governing’ the
" Subjéct and thus ineffective &pbn the riights of the
appellant. o

That appellant has been ‘treatéd_ W1th disc{:riminatimi
as his other colleagues, namely Muhammad Rashid
. and eleven (11) others have been’ awarded all the
back benefits and the samé has been demed to the

appellant

“zan DATA\Muhammad fiaz Khan Sabi Adv\Habib Rasool Departmental Appeal to Director EGSE doex )

e e -




order dated 08.11. 2019 p ssed by the D1str1ct-‘

‘and consequently, the mtervemng penod i.,e.

© 01.01.1997 till 09. 12, 2004 may ‘be treated as. Ieav‘

- with pay an

It is, therefore prayed that by aoceptmg this

departmental appeal/ representatmn the 1mpugnu1

Education Officer (Male), Lower D1r may be! set aside

d the authority be d1rected not m,

withdraw the beneﬁts alreac}y granted to ﬂn
i appellant. M ‘ |
- _ s i
% :
|
: Dated: 28.11.2019 - L e
~ o : ‘Appellant i
I ablb Rasool MJ "
f » S/o Dost Muhamm(m /W‘Vull
o : : PST Teache '
} : j '
, N
o
]
| ;
= |
- b
» . ;
i
) t
1 f_
{ L
o R ..
o D-\Faizan BATQ?Muham'ttgaﬁ liaz Khan Sabi AdvAHabib Rasool I}enaﬁntenlal Aopeat to Directr ESE docx : :
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... . BEFORET THE N.W.F.P. SERVICE TRIBUNALASPEsuawar

'
>

b .J"l' A, s - L C : ‘,!L:
] N & . ¢
e ol : ' . oL Lo
s : SERVICE AFPRAL KO. 1307/2%2?
; . h N ' ’ ) Y, . %
e ) ¥ . B . \\\:""\-‘ * “'b.f'
A Date of institution ... 16 +5 0 2000
‘ SR e e
H Dyte of decisicn ' . oo 026542002
C . - : na
'.l‘ ~‘. : E ] * ' !‘; ) N ‘f"::'
Sy . Mohamrad Raghid $/e Mohammad Fagqir, . 3_.';3
D PYC, R/O Village Samarbagh, o : -
b ‘ e District Dire , +»  ApPellant
v, Yk ' M ‘
} . )b::. . R . s
Lok o , ' VERSUS ;
wf Wpa e, oY C A e e e T s e
:' f ) . . ? Lt - :.f&
H 3 ’
- 1« Government of NWFP through . .
i . - Secretary Bducition, Peshawar.
i ! ‘ . : N
s .. . . s “ .
4 ] - . 2. Director Education Primary, R
| Y R NWFP, Peshawars .
FR U U . ) , 5
3'31 . AT Ve it . : : {
ot < 3+ District EBducation Officer, : -
gl (Male) Primary,Dir at Timergara. ‘e Respondents
XIS .. - .
“.-:.!i K :
:‘:;‘: ; «:u |Y 1 t
MU ‘ ‘ -
Wy
£ ‘ ‘ . Mr.Khughdil Khan, : , :
" 0 R hdvecateo . : . . «« TFer appellant
P H . .’ : ) 1 ) . . . . . .
‘Eg ﬂ - Mr.sul tan Mehteod, . .
{3 N ' Addl: Gevta.Pleadero .o Fer respendents
:‘».:': ;... o § "
Rt .i: . . ! —
we i Ly - ' :
!:4 :‘v. ’ ¢
I MreKhan Akbar Khan, : : ' .o Chairwan
i o MroMuhamwad ghaukat, - - Member
|;:‘- ' " * . ' : M : :\ ' . ' r
U LS S . "' . s A
[ . ! ) PR
i ; . : '
o . JUDGM EN T

. o KHAH AKBARlKHAN}CHAIRMAN:.  Phig appéai ha; beeé
filed by Mqhammad‘Rishid appellant, u/s 4 of tihe NWFP Service
Tribunals Act, 1974, for his reinstatement into 'service in
view o f the juégmcnt of:the Hoglblé Supreme COurt'Of takigtan

eported in 1996 SCHMR 1185, titled "Hamced Akhtar Niazi-Vg- -

the secretary Estallighment Divigien, Gove. or'Pakigtun & othe

|

{

‘z, 3 ‘ 2% It is te be noted that there are ether '1'5 cennected
‘. i —— .




AR -‘[ ' Nﬁ? mppeals flxed for taday. ‘As the regpondent department, points
o ‘ of law and facts are common in all the appeals, 80 our this
_'nlnglc judgment ahall dlspose of the instant appeal as well ~

‘ o as the connected 9ppeals, detdil of yhich ig asg under.

55'1, Abpeal Noe . 1296/2000 Kamal Khan~V¥g=Govt, of NWFP sducatlon’
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. WAKALATNAMA 32
A (Power Of Attorney) -

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIIBUNAL

‘ Q - {Petitioner)

- kDO (Plaintiff)
Hakib A ST T SRR (Applicant)
(Appetliant)

(Complainant)

(Decree Holder)

VERSUS
e ﬁwf’o« ...... Educatio kf & Glhen  eponen
(Accused)

(Judgmen’r Debtor)

I/ We,_ . The underSIQned MNM in ‘rhe above
noted  S4BVice 0% , do hereby appoint Mr. Muhammad

ljaz Khan Sabi, & Adnan -Aman, Advocates to appear, plead, act,

comgpromise, withdraw or refer to arbitration for me/us as my /our counsel in the
above noted matter, without any liability for their default and with the ou’rhorﬂ‘y fo
engage/ appoint any other Advocate/Counsel at my/our matter.

s/

Signature of Executants

,fO

Adnan Aman (bc-1 -4253)
Advocates High Court, Peshawar
B-15, Haroon Mansion, Khyber Bazar,
Peshawar Office: 091-2551553
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‘\BUEORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

.+ SRVICEAPPEALNO. 4314/2020. . ... -
=y . MR. Habib Rasool. ' ot

O e Appellant
'VERSUS .
1. Director (Elementary & Secondary Education), Khyber Pakhtunkhwa
Peshawar.

2. District Education Officer (Male) Dir lower at Timergara.

3. The Government Khyber Pakhtunkhwa through Secretary
Elementary and secondary Education at Peshawar.

a. District Accounts Officer Lower Dir.

(RESPONDENTS)

PARA WISE COMMENTS ON BEHALF OF RESPONDENTS, 1,2.and 3.
RESPECTFULLY SHEWETH:

PRELIMNARY OBJECTIONS:

1. The appellant is not the aggrieved person with the meaning of Article 212 of the

constitution of the Islamic republic of Pakistan. , _— .
2. The appellant has concealed the material fact from this Hon! Able Tribunal,khence o f
liable to be dismissed. .
The appellant has not approached this Honorable Tribunal with clean hands. | \‘
The appellant has filed the instant appeal on malafide motives. o 4

The instant appeal is against the prevailing laws & rules. ' h R

o AW

That the instant service appeal suffers from laches, hence not maintainable in the
form.

ON FACTS.

Correct up to the extent of the appellant appointment, hence need no comments.
Correct and needs no comments. ' '
Correct and needs no comments.

Hw N =

Incorrect hence denied and further stated that the case of the appellant was forwarded

in time to the worthy Secretory Finance to examine it in the light of C.P No. 655 to 660
of 2003 dated 7-6-2012. The Finance Department had rejected their appeal with the

remarks,” your joint appeal to the grant of back benefits for intervening
period has been examined and decided to be regretted, because your
initial appointment was made as stop-gap arrangement. Moreover you
were holding the post of PST on temporary bases and at the time of
“appointment, you also did not possessed the requisite qualification,

prescribed in the policy.” The appellant malafidely got the benefits for which he
was not entitled. During pay and fixation party visit in 2019 to Dir Lower, pointed out




J*r“"‘fhat the ap.pellant had availed back benefits without the approval of the competent
authority hence needs clarification. In the response of Fixation party observation, DEO
(M) issued order vide. No. 788 dated 08/11/2019 regarding clarification ofthe
intervening period w.e.f 24-02-1997 to 09-12-2004 and the period'was declared as
leave without pay. --(Annex-A and B)

5. Correct and needs no comments.

6. Needs no comments.
7. Needs no comments.

GROUNDS:-

A.

In correct, the office order dated 08-11-2019 was made in the light of the
observations of the Fixations party and in good faith of the appellant as his
service w.e.f 24-02-1997 to 09-12-2004 was made connected and Ieave
without pay for the period was granted.

. Pertains to record hence needs no comments.

Incorrect hence denied.

. In correct hence denied. It is further stated that in the light of C.P No. 655 -660 of

2003 the case was forwarded to Secretory Finance for clarification of the claim of
back benefits for the intervening period which was rejected vide SO. Finance
NO.7-6-2012. His appeal was address well in time by the Finance Department.

. Above para D may consider as reply to this para.

F. Incorrect, hence denied.

. The respondent department will, if allowed argue more at the time of hearing.

It is therefore, humbly prayed that on acceptance of the above submission,
the instant Service appeal may very graciously be dismissed in favor of the -
answering respondents with cost.

|
|
ﬁ(%pl ECTOR
GOVT? KHYBER PUKHTOON KHWA ELEMENTRY & SECODARY

ELEMENTRY AND SECONDARY DEPARMENT EDUCATION KHYBER PAKHTOON KHWA
(Respondent No.3) (Respondent No.1)

DISTRICT EDUCATION OFFICE
DIR LOWER AT TIMERGARA
(Respondent No.2)
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-  GOVERNMENT OF NWFP
ELEMENTARY & SECONDARY EDUCATION
"DEPARTMENT -
No. SO(PE)5-19/Reinstatement/09/Viol.II. + R
-Dated Peshawar the 07—0,1‘-2010&. R

" The Director -
- Elementary & Secondary: Education
NWI‘P Peshawar..

St . N s - '
: Cut

Subject:- GRANT OF BACK BENEFITS TO ZAKIR HUSSAIN PST &
QJ'HERS . | . )

S 5 e

&AL

‘ I am dlrected to refer to your Ietter No. 3362/F No 47/2()03/ST /AD

g Lrtrgatton) dated Nil on the sub;ect noted above and to state that the case.
encci to the Finance Department Wthh has returned the case wath the

observatron mentioned m the:r Ietter No. SOSR-III/FD/S 16/09 dated 31-12-.

09 (c0py enc!osed) ‘
2 It s, therefore requested that the pomts ralsed by the Flnance

o

cpa:‘cment in therr above letter may be clarnt‘ed immediately for further

T,

Di’OC@oblng the case. | s Coe e s ! o : .
. R o o (ARIFJAMIL)
' SECTION OFFICER (PRIMARY)
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- GOVERNMENT OF NWFP @
ELEMENTARY & SECONDARY EDUCAT!ON
'DEPARTMENT

No. SO(PE)S 19/Remstatement/09/VoI I .
-Dated Peshawar the 07 01~ 2010\

‘The Drrector c R | o -
Elementary &Secondary Educatlon I : T Lo
NWFP Peshawar P ' ce ‘

' . N ' ' !

.JU}'WF’("t CRANT OF BACK BENEFITS TO ZAKIR HUSSAIN PST &
QTHERS

I am drrected to refer to your letter No. 3362/F No. 47/2()03/5‘1‘ /AD
(Lrt;gatron) dated Nll on' the sub;ect noted above and to- state that the case.

_Wd:; refen ed to the. Frnance Department whrch has returned the case wrth the

obs«.rvat:on mentioned in therr Ietter No. SOSR»III/FD/B -16/09 dated 31- 12~
- 09 (copy enclosed). '

2. It is therefore requested that the’ pomts rarsed by the F:nance. P
Deoartment in their above Ietter may be clarrfed :mmedrately for Further' ' ' o
processmg the case.  ’ .o - - : : ' L

: . . ' R " - : - ’ ) Lo . ' . . i .

(ARIF JAMIL) e
SECTION OFFICER (PRIMARY) -

Enel. as above. : . ' _ - o :

@f///ﬁ /Z

’,D-No kS B M{L(-....

D lt,J ...... / 97 asreearne | ‘ j' !ﬁ |

o T‘/\ o Do puty Tirestor | .T_"'f""" O
O (BEstaly) Bxhools a ) ,
Luonoy NWIEP, Peshan var R




Office of the :
District Accounts Officer
Dir Lower at Timergara.
Phone No. 09459250143

BEFORE THE KHYBER PAKHTUN KHWA, SERVICE TRIBUNAY, PESHAWAR

Appeal No.4314/2020 - ‘ "
Mr. Habi Rasool.........ccooevvvvvvvvennnnnnn, et e ettt e e aeaas Appellant

Versus
- Secretary . to Government of Khyber Pakhtunkhwa Elementary & Secondary Education
- Department & others....... Respondents ‘
Parawise Comments on behalf of District Accounts Officer Dir Lower at Timergara Respondent

No.4

‘Respectfully Sheweth,

The comments. already offered by respondent No.l.to 3 may also be

considered comments by the of District Accounts Officer Dir Lower at Timergara respondent -
No.4 | ‘

its Officer
Timergara
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T RBEFORETHE HONORABLE KHYRER PAKHTLUNRKHW A SERVICE TRIBUNAL PESHAWAR

SERVICE APPEALNO. 1314/2020.°
MR, Habil Rasool.,
........ Appeliant

VERSIS .

Director (Elementary & Secondary Education), Khyber Pakhtunkhwa

Peshawar. ' A

2. District Education Officer (Male) Dir lower at Timergara.

3. The Governmant Khyber Pakhtunkhwa through Secretary
Elementary and secondary Education at Peshawar.

4. District Accounts Officer Lower Dir.

[RESPONDENTS)

PARA WISE COMMENTS ON BEHALF OF RESPONDENTS, 1,2.and 3.

RESPECTFULLY SHEWETH:

PRELIMNARY OBJECTIONS:

The appellant is not the aggrieved person with the meaning of Article 212 of the

1.
constitution of the Islamic republic of Pakistan. ,

2. The appellant has concealed the material fact from this Honl Able Tribunal, hence
liable to be dismissad.

3. The appellant has not approached this Honorable Tribunal with clean hands.

4. The appellant has filed the instant appeal on mz ‘afide motives. |

5. Theinstant appeal is zgzinst the prevailing laws & rules.

. 6. Thatthe instant service appeal suffers from laches, hence not maintainable in the

form.
ON FACTS.

1. Corrzct up to the extent of the appellant appointment, hence nec*d no comments.

2. Corract and necds no comments.

3. Correct and needs no comments.,

4. Incorrect hence denied and further stated that the case 27 the appellant was forwarded
in titne to the worthy Secretory finance (o examine it in the | fight of C.P No. 655 to 660
of 2003 dated 7-6-2012. The Finance Department had rejacted their appeal with the
remarks,” your joint appeal to the grant of back banefits for intervening

- period has been examined and decided to be regretted, becauss your
initial appointment was made as stop-gap arrangement. Moreover you
were holding tno post of PST on temporary bases and &b the time of

¢ qualification,
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prescribed in the policy.” The agneliant malefidely zot the benefits far which he

witg rot entitled. During pay and fixation party wisi in 2019 to Dir Lower, painted out
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«that the appellant had availed back benefits without the

A autfority hence needs clarification. In t
L ..~:é"f (M)w ued ordo vide. No. 788 dated 08/11/
;;f'y | ile vening penod w.e.f24-02-1957 10 09-12-20
leave without pay.
rect and needs no comments.

- 5. Cor
C Meeds no comments.
7. MNeeds no comrnents.

GROUNDS:-
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without pay for the period wa

Pertains to record hence needs no comments.
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Inco;rch hence denie d

D. In correct hence denized. It is further siziad that in the tig
2003 the case was forwar
back benefits for the intervening
NO.7-6-2012. His appeal was addrass

[. above para D may consider as re

. Incorrect, hence denied.

G. The respondent department will, if allowed argue more 2t t

answering respondents with cost.
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2019 regarding clarification of the
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--(Annex-A and B)

.Incorrect, the office order dated 03 11-2013 was made in the light of the

the appellant as hi

and leave
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Itis therefore, humbly prayed that on acceptance of the above submissio
the instant Service appeal may very graciously be dismissed in favor of the
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* PEFORE THE KHYBER PAKHTUNKHWA, SERVICE TRIBUNAL PESHAWAR

i Appeal No. 4314/2020

A4

i

'
i
'

Mr.  Habib Rasool......... e e, Appellant

Versus

Secretary to Government of Khyber Pakhtunkhwa Elementary & Secondary Education
Department & others....... .Respondents -

AFFIDAVIT

kRN

I Jamil Shah Senior Auditor Office of the District Accounts officer Dir

~ lower at Timergara do hereby affirm and declare that the contents of the accompanying Parawise

comments are true and correct to the best of my knowlédgé and belief and nothing has been
concealed from this Honorable Court.

S,

Jamil Shah,

Senior Auditor, _
Office of the District Accounts officer,
Dir lower at Timergara. '
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Counsel for the appellant and Mr. Muhaminad Riaz, DDEQ

. ' . . . |
alongwith Mr. Muhammad Jan, GP for respondents present.

2. This Exccution Petivion is for implementation of judgment

of this Tribunal dated 11.08.2003 for the purposc of the back

benefits. ' : !
3. Arguments heard and record perused.
1
4, It revealed that service of the petitioner, a PTC teacher, was

dispensed with against which order his scrvice-appeal was allowed
by this Tribunal vide its judginent dated 11.08.2013. The petitioner

was reinstated with back benclits. The respondents went belore the

~august Supreme Court of Pakistan who vide itsi judgment dated

18.11.2004 modified judpgment ol this Tribunal o the extent of
back benefits that the matter of back benelits be decided by the

department. It was stated by learned GP that the question of back

benefits has also been settled by the administrative deparunent

- who has refused back benefits to the petitioner. !

5. 1 is thus evident that the relicl in the said judgment to the

extent of back benefits was modified by the ‘lllf'u\l Supreme Court
of Pakistan in its judgment dated 18.11.2004. Since the pelitioner
has been reinstated into service and the question 0[' setding of occh\
benefits was left to the discretion of the administrative department,
~ - . . . . i ’
therefore in the stated position the judgment sceris 1o have been
satsficd and no further reliel” can be given 1o theipelilioner. This
being so this may also be observed that since final judgment now

telt in the field is that of the august Supreme Court of Pakistan
|

dated 18.11.2004, there-after the instant Fxecution Petition filed on

05.03.2012 1s also clearly time barred. For the jore-stated reasons




P

this Execution Petition is dismissed. No order as to cost. File be

consigned to the record room. |

ANNOUNCED .
22.06.2016 - 7

— (PIR BAKHSH SHA)

MEMBER

|
(ANIMAD HASSAN) |
MEMBIER 1

Cerﬁ

*d to be ture co




