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ORDER
‘ 13”' July,-2022 1. Mr. Akhtar Ilyas, Advocate, learned counsel for the appellant

present. Mr. Muhammad Adeel Butt, Addl: AG alongwith Mr. 

Muhammad Tufail, Assistant office of the Directorate, Elementary 

& Secondary Education (E&SE), Peshawar and Mr. Iftikhar U1

, Ghani, DEO(M) Buner in person present.

. V <, .'s Vdde our detailed order of today placed in Service Appeal No.' 

82/2018 titled “AbduK Rashid-vs- the Government of Khyber 

Palchtunkhwa through Secretary Elementary & Secondary Education 

(E&SE), Department Peshawar and others” (copy placed in this file), 

this appeal is also disposed of on the same terms. Costs shall follow 

the events. Consign.

t'-K.C

Pronounced in open court in Peshawar and given under our 

hands and seal of the Tribunal this }3'^ day of July, 2022.
3.

(KALIM ARSHAD KHAN) 
CHAIRMAN

(FAREEHA PAUL) 
MEMBER(E)
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Proper DB is not available, therefore, the case is 

adjourned to^^^_2::y_^or the sam^efore^Ki-
25.11.2021

/■

;

. Reader

;

15,06.2022 Learned counsel for the appellant present. Mr, Yakmin Khan, ADEO 

alongwith Ivlr//Kabirullah Khattak, Additional Advocate General for the 

respondents present.

Learned counsel for the appellant requested for adjournment on the ground 

that he Has not made preparation for arguments. Adjourned, To come up for 

■ arguments on 13.07.2022 before the D.B.
. V.

JIT
(MIAN MUHAMMAD) 

MEMBER (EXLCUTIVL)
(SALAH-UD-DIN) 

MEMBER (JUDICIAL)

I
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05.08.2021 Learned counsel for the appellant present.

Mr. Kabirullah Khattak, Additional Advocate General alongwith 

Ubaid-Ur-Rehman ADO (Litigation) for respondents present.

Former made a request for adjournment being not in 

possession of.the file today. This being an old case be fixed in last 

week of September, 2021 for arguments. Adjourned. To come up for 

arguments on 23.09.2021 before D.B.

Atiq Ur Rehman Wazir) 
Member (E)

Ctwman

Counsel for the appellant and Mr. Muhammad 

Rasheed DDA for the respondents present.
23.09.2021

Learned counsel for the appellant requested for 
adjournment for preparation and assistance. Case to 

come up for arguments on 25.11.2021 before the D.B.

(Rozina Rehman) 
Member(Judicial)
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Junior,to counsel for appellant and Kabir Ullah Khattak 

learned Additional Advocate General alongwith Ubaid ur Rehman 

^ ■ ADEO for respondents present.

14.01.2021

. ^ .
Due to COVID-19, the case is adjourned to 01.04.2021 for 

the same as before.

READER

01.04.2021 Due to non availability of the concerned D.B, the case is 

adjourned to 20.05.2021 for the same.

05.03.2021 Due to pandemic of covid-19, the case is adjourned to

05.08.2021 for the same before D.B.

I
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t’ & .2020 ,-. / -V-:;Due to COVIpl9, the case is adjournetJ to^ 

^2020 for the same as before.
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Due to COVID19, the case is adjourned to 31.08.2020 for 

the same as before.
06,07.2020

Due to summer vacation, the case is adjourned to 

05.11.2020 for the same as before.

31.08.2020

V
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Junior to counsel for the appellant and Addl: AG 

alongwith Mr. Obaid Ur Rehman, ADEO for respondents 

present.

05.11.2020

! .
The Bar is observing general strike, therefore, the 

ed to 14.01.2021 for hearing before the D.B.matter is adj j

\

•
W

jA. »

Chairman(Mian Muhammai 
Member (E)
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09.01.2020 Due to general strike of the Khyber Pakhtunkhwa Bar 

Council, the case is adjourned. To come up for arguments 

on 03.03.2020 before D.B.

;

i*.

Member Member

Counsel for the appellant and Mr. Kabirullah Khattak/ 

Additional AG alongwith Mr. Muhammad Irfan, Assistant for
03.03.2020

the respondents present. Learned counsel for the appellant 

snt. Adjourned. To come up for argumentsseeks adjour 

on 08.04.2020 befbre D.B.i
(M. Amin Khan Kundi) 

Member
(Mian Mohammad) 

Member
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09.10.2019 Due to official tour of Hon’ble Members to Camp 

Court Swat, instant appeal is adjourned to 20.12.2019 ^the

same.

Reader

Learned counsel for the appellant present. Mr. 
Kabirullah Khattak, learned Additional Advocate General 
alongwith Mr. Obaid Ur Rehman, ADO present. Learned 

counsel for the appellant seeks adjournment. Adjourn. 
To come up for arguments on 26.12.2019 before D.B.

18.12.2019

Member Member

26.12.2019 Clerk to counsel for the appellant present. Mr. 
Muhammad Jan, DDA alongwith Mr. Obaid Ur Rehman, 
ADEO for respondents present. Clerk to counsel for the 
appellant submitted an application for adjournment as 
learned counsel for the appellant has gone to Islamabad 
due to his personal engagements. Adjourn. To come up 
for arguments on tomorrow i.e 27.12.2019 before D.B.

Member

27.12.2019 Counsel for the appellant present Mr. Muhammad 
Jan, DDA for respondents present. Learned counsel for 
the appellant seeks adjournment. Adjourn. To come up 
for arguments on 09.01.2020 before D.B.

Member Member

A
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Learned counsel for the appellant and Mr. Muhammad 

Jan learned Deputy District Attorney present. Learned counsel 

for the appellant seeks'adjournment. Adjourn. To come up for 

arguments on 15.05.2019 before D.B.

30.012019

MemberMember
;•

f

Counsel for the appellant and Addl. AG for the 

respondents present.

15.05.2019

:

Due to demise of his father, learned Member of the 

Bench (Mr. Hussain Shah) is on leave. Adjourned to 

24.07.2019 for arguments before the D.B.
I'

i

Chafrman
•j

Learned counsel for the appellant present. Mr. Usinan 

Ghani learned District Attorney for the respondents present. 

Learned counsel for the appellant seeks adjournment. 

Adjourned. To come up for arguments on 09.10.2019 before

24.07.2019

D.B.

(M. Amin Khan Kundi) 
Member

(Hussain Shah) 
Member

Ai
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Clerk to. counsel for the appellant present. Shakeel
', ■ ' , ^

Superintendent representative"Tof'the respondent department 

present. Written reply not-submitted. Representative of the 

respondent department seeks time to furnish written 

reply/comments. Granted./ To come up for written 

rcply/commentS on 13.02.2019 before S.B

24.01.2019

V

/
J

Member
/

S

\

o13.02.2019 ^^Learned counsel for the appellant and Mr. Kabir 

Gllah Khattak learned Additional 

alongwith Ubaid ur 

Representative of the

Advocate General
Rehman ADO present.

respondent department submitted 

wrRten reply/comments. Adjourn. Toi (come up for
y';''^^jojnder/arguments on 28.02.2019 before D.B.

X>/
ember/

/'

/ ‘
■ 28.02.2019 Clerk to counsel for the appellant and Addl. AG 

alongwith Hayat Khan, .AD for the respondents 

present.

1

I

Due to general strike on the call of Bar 

Association instant matter is adjourned to 30.04.2019 

before the D.B.

Member
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Neither appellant nor his counsel present. Mr. Kabirullah 

Khattak, Addl: AG for respondents present. Case to come up 

for written,reply/comments on 09 .10.2018 befeg^.B.

• 10.08.2018

r ■

09.10.2018 Counsel for the appellant Mr. Akhtar Ilyas Advocate 

present. Mr. Kabirullah Khattak, Addl, AG for the 

respondents present and made a request for adjournment. 

Granted. To come up for written reply/comments on 

27.11.2018 before S.B.

Chairman
^ •

Learned counsel for the appellant and Mr. Kabir Ullah 

Khattak learned Additional Advocate General alongwith Mr. Hayat 
Khan Assistant Director present. Written reply not submitted. 
Representative of the respondents seeks time to file written 

reply/comments. Granted. To come up for written 

reply/comments on 18.12.2018 before S.B.

27.11.2018

V

CA

ember

Learned counsel for the appellant and Mr. Kabirullah 

khattak learned Additional Advocate General alongwith 

Muhammad Azam KPO present. Written reply not received. 

Representative of the respondent department seeks time to furnish 

written reply/comments. Granted by way of last chance. To come 

up for written reply/comments on 24.01.2019 before S.B.

18.12.2018

v)>

ember

... :T-.....
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Counsel for the appellant present. He submitted preliminary^^: 

arguments that similar appeal no. 363/2016 titled Shireen Zada-vs- 
Education Department and appeal no. 489/2017 titled Sher Yazdan-vs- 
Education Department have already been admitted ^Vegular hearing. This 

has also been brought on the same grounds.

07.02.2018

In view of the orders in the above mentioned service appeals this 

appeal is also admitted to regular hearing on the basis of the submission of 

the above mentioned plea. The appellant is directed to deposit security and 

process fee within 10 days. Thereafter notices be issued to the respondents 

for written reply/comments on 16.04.2018 before S.B.

(AHMAD HASSAN) 
MEMBER

16.04.2018 Clerk of the counsel for appellanl and Addl; AG for the 

respondents present. Security and process fee not deposited. Appellant is 

directed to deposit security and process fee yvdthin seven(7) days, iherearier 

• notices be issued to the respondents for written reply/commcnts on

05.06.2018 before S.B.

I

Momber

1

05.06.2018 Learned counsel for the appellant present. Learned Additional 
Advocate General present. Security and process fee not deposited. Learned 
counsel for the appellant requested for further time to deposit security and 
process fee. Requested accepted by way of last chance. Five days given to 
deposit security and process fee. Thereafter notices be issued to the 
respondents for written reply/comments. To come up for written 
reply/comments on 10.08.2018 before S.B.

. . APP^ 
SeM

Member

'V
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9 Form-A

FORMOF ORDERSHEET
Court of

99/2018Case No.

Date of order 
proceedings

S.No. Order or other proceedings with signature of judge

1 2 3

The appeal of Mr. Shams-ur-Rehman presented today by 

Mr. Akhtar Ilyas Advocate, may be entered in the Institution 

Register and put up to Worthy Chairman for proper order 

please.

23/1/20181

REGISTRA^"^

2- This case is entrusted to S. Bench for preliminary hearing 

to be put up there on ^ j "2 / /U2-llZ
1

ft
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
}' • TRIBUNAL. PESHAWAR

S.A. No. /2018

Hakim Khan Appellant

Versus

Govt, of KPK through Secretary, (E&SE), 
Department, Peshawar and others............. Respondents

INDEX

Description of documents.S.No. Annexure Pages.a1. Appeal
Copy of consolidated judgment 
dated 31.07.2015

2. A

3. Copy of promotion order 
30.10.2014 >

B

Copy of W.P.No.1951 and order4. C
Copy of order of august Supreme 
Court of Pakistan dated 20.09.2017

5. D
3541®

6. Copy of departmental appeal / 
representation

E

Wakalatnama7.

Dated:

Appellant

Through %
V

Akhtar Ilyas
Advocate High Court 
6-B Haroon Mansion 
Khyber Bazar, Peshawar 
Cell: 0345-9147612

/

'V
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BEFORE THE KHYBER PAKHTtJNKHWA SERVICE 
IRIBUNAL. PESHAWAR

Khy![>or PakJitukhwsi 
SerrvEce Xribunnl

/2018S.A. No.
Daary No.

Hakim Khan, SST (G) 
GHS Sura, District Buner Appeliant

VERSUS

Govt, of KPK through Secretary, Elementary & Secondary 
Education (E&SE), Department, Peshawar.

Director, Elementary & Secondary Education, (E&SE), Khyber 

Pakhtunkhwa, G.T Road, Peshawar.

District Education Officer (M), District Buner at Daggar.

1.

2.

3.

Respondents

APPEAL U/S 4 OF KHYBER PAKHTUNKHWA 

SERVICE TRIBUNAL ACT, 1974 FOR 

TREATING THE PROMOTION OF THE 

APPELLANT FROM THE DATE HE HAS 

QUALIFIED ON, AND THE VACANCIES HAD 

BECOME A VAILABLE:

Sheweth;

That numerous vacancies of SST in BPS-16 were available in the 

respondent-department since long and no steps were taken for 

appointments against those posts. However, in the year 2009 an 

advertisement was published in the print media, inviting 

applications for appointments against those vacancies, but a rider 

given therein that in-service employees would not be eligible 

and they were restrained from making applications.

That the appellant do belong to the category of in-service 

employees, who were not permitted to apply against the stated 

SST vacancies.

That those who were appointed on adhoc/ contract basis against 
the abovesaid vacancies were later on regularized on the strength 

of KPK Employees (Regularization of Services) Act, 2009 (Act 
No.XVI of 2009)

1)

IFpedto-^ay was

gis^rar
2)!

3)

M
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4) That the regularization of the adhoc/ contract employees, referred 

to in the preceding para, prompted the left out contendents, may 

be the in-service employees who desired to take part in the 

competition or those who did fall in the promotion zone, to file 

writ petitions, which were ultimately decided vide a 

consolidated judgment dated 26.01.2015 (Annex “A”)

5) That while handing down the judgment, ibid, the Hon’bie 

Peshawar High Court was pleased to consider the promotion 

quota under paragraph 18 of the judgment, as also a direction 

was made in that respect in the concluding para to the following 

effect:-

**Official respondents are directed to workout the 

backlog of the promotion quota as per above mentioned 

example^ within 30 days and consider the in-service 

employees^ till the backlog is washed out, till then there 

would be complete ban on fresh recruitments”

6) That the appellant was considered for promotion, pursuant to the 

findings given by the august High Court in the abovereferred 

judgment, and he was appointed on promotion on 30.10.2014 

(Annex “B”), but with immediate effect, as against the law laid 

down by the august Supreme Court, that the promotees of one 

batch/ year shall rank Senior to the initial recruits of the same 

batch/ year.

7) That till date seniority list of the SSTs in BPS-16 has not been 

issued, as against the legal obligation of the respondents to issue 

seniority list every year.

8) That though the appellant was having the required qualification 

much earlier and the vacancies were also available, but he was 

deprived of the benefit of promotion at that juncture, as against 
the principle of law laid down by the apex Court in the case of 

Azam Ali reported 1985 SCMR 386 and followed in 

Muhammad Yousaf (1996 SCMR 1287). As such he was 

deprived from the enjoyment of the high post not only in terms of 

status but also in terms of financial benefits for years. It may not 
be out of place to mention here that the appellant was at 
promotion zone at the time of Regularization of Adhoc recruits 

of2009.

9) That appellant alongwith others filed W.P.No. 1951-P/2016 for 

issuance of seniority list and considering the appellant from the
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date when the Adhoc Employees were regularized instead of 

immediate effect.

10) That the stated writ petition has been decided by worthy 

Peshawar High Court vide order dated 01.12.2016. (Copy of 

W.P.No.1951 and order is attached as Annex “C”)

11) That the respondents assailed the judgment of Peshawar High 

Court referred to in Para-4 above before the august Supreme 

Court of Pakistan. On 20.09.2017 (Annex “D”) the respondents 

withdraw the petition and as such the Judgment of hon’ble 

Peshawar High Court attained finality.

12) That after the withdrawal of appeals, the appellant preferred 

departmental appeal/ representation (Annex “E”) to respondent 
No.2, through proper channel, which was not decided/ responded 

within the statutory period, hence the instant service appeal, 
inter-alia on the following:-

GROUNDS:

A. That the appellant was equipped with all the requisite 

qualification for promotion to the posts of SST (BPS-16) long 

ago and also the vacancies were available but for no valid 

reason the promotion was withheld and the post was retained 

vacant in the promotion quota, creating a backlog, which was 

not attributable to the appellant , hence, as per following 

examination by the august Supreme Court, the appellant are 

entitled to the back benefits from the date the vacancies had 

occurred;

‘^promotions of such promotee (appellant in the 

instant case) would be regular from date that the 

vacancy reserved under the Rules for 

departmental promotion occurred^*

B. That the appellant has a right and entitlement to the back 

benefits attached to the post from the day of the qualification of 

the appellant and availability of the vacancies coincided.

That the appellant being the promotee of one and the same 

batch, are required to be placed senior to the fresh appointees, 
but the respondents have sat on the seniority list and uptill now 

no seniority list whatsoever has been issued/ circulated.

C.
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That the appellant has been discriminated, which goes against 
the provision of Articles 25 and 27 of the Constitution, 1973.

D.

That the appellant has not been treated in accordance with law 

as against the provisions of Article 4 of the Constitution.
E.

That appellant reserve his right to urge additional grounds with 

leave of the Tribunal, after the stance of the respondents 

becomes known to him.

F.

Prayer:

In view of the foregoing, it is, therefore, prayed that on 

acceptance of this appeal, this Hon’ble Tribunal may be pleased to 

issue an appropriate direction to the respondents for treating the 

promotion of the appellant from the date he was qualified on, and the 

vacancies had become available, and the impugned order may kindly 

be modified by giving effect from the date when the fresh recruits are 

regularized w.e.f. 2009 alongwith back benefits in accordance to the 

judgment dated 26.01.2015 and also to circulate the seniority list of 

SSTs (BPS-16), giving senior positions to the appellant being 

promotee against the fresh recruits.

Any other remedy to which the appellant is found fit in law, 
justice and equity may also be granted.

Appellant

Through
Akhtainiyas
Advocate High Court

AFFIDAVIT

I, do hereby affirm and declare on Oath that the contents of the 
accompanying Appeal are true and correct to the best of my 
knowledge and belief and nothing has been concealed from this 
hon’ble Court.

eponent
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JUDGMENT SHEET

■ ■ /PESHAWAR HIGH COURT.PESHAWAjR^\^''
(JUDICLfU. DEPAR TMENT)

/q//
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Writ Petition No.2905 of 2009.

petitionATT A ULLAH AND OTHERS

VERSUS.

THE CHIEF SECRETARY KPK ETC....RESPONDENTS..

JUDGMENT.

Gi-Date of hearing 'X y

cJsiliiL-kLa •')Appellant/Petitioner (jflf'j f/1 /IQ

Respondent-ipiM ^ArFcU V (/)( e-: ^/
U / IL \ £)

WAQAR AHMAD SETH,J:- Through.', this single '

Judgment we propose to dispose of the instant Writ -Petitiph

No. 2905 OF 2009 as well as the connected Writ. Petition

Nos.2941, 2967,2968,3016. 3025.3053,3189,325:113292 ■ of-. '

2009,496,556,664,1256,1662.1685,1696.2176.2230,2501.2696,. ;

2728 of 2010 & 206, 356,435 & 877 of 2011 as common

I
y ' question of law and fact is involved in all these petitions.

WppWQciip , ■

i‘:'/rn2tj1S •

4



■9 -

2- The petitioners in all the writ petitions 'have

approached this Court under Article 199 of the .Constitution of

Islamic Republic of Pakistan. f973 v^ith the following relief;

“!i is, therefore, prayed that on acceptance 

of the Amended Writ Petition the above

noted Act No.XVI 2009 namely 'The North 

V^esf Province Employees (Regularization 

of Scn/ices) Act, 2009 dated 24"' October, 

being illegal unlawful, without2C09'

authority and jurisdiction, based on

malafide intentions and being

unconstitutional as well as ultra vires to .

the basic rights as mentioned in the.

constitution be sot-aside and the-

respondents be directed to fill up the above

noted posts after going through the legal -

and lawful and the normal procedure as'.

prescribed under the prevailing laws

instead of using the short cuts for obliging , .

their own person.

It is further prayed that the.^.

No.A-14/SET(M)notification dated -

11.12.2009 and Notification No.A-17/SET(5) '

Contract-Apptt:2009 dated 11.12.2009, as --

well Notificationas

No.SO(G)ES/1/85/2009/S.5(Contract) dated , .
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21.05.2010 issued as a result of above/' . ^

noted impugned Act whereby all the private

respondents have been regularized may .

also be set-aside in the light of the above.

submissions, being illegal, unlawful, inr

constitutional and against the fundamental

rights of the petitioners.

Any other relief deemed fit and

»• proper in the circumstances and has not

been particular asked for in the noted Writ

Petition may also he very graciously

granted to the petitioners”.

It is averred in the petition that the petitioners - are. 3-

;i(Hv,ng in Iho Ediicnlion Dnpniljnnni ol KI ’K weikiijy puslnd :

v

PST,Cr,DM.PET,AT. IT, Quti and SET, ;///, differentits

Schools; that respondents No.9 to 1359 were appointed on
5

adhoc/contract basis on different times and lateron. their .

service were regularised through the North West. Frontier.,

Province Employees (Regulnriy.ation of Services) Act-, TOOT;

got the required ;that almost all the petitioners have

qualifications and also got at their credit the length of service;

that as per notification No.SO(S)6-2/97 dated 03/06/1:998

ATTESTEDI
•ESTE-D,"--- .1

Court.

\
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the qualification for appointment/promotion of the ' SET

Teachers BPS-16 was prescribed that 75% SETs shall be

\ selected througlrDepartmental Selection Committee-on thef'

basis of batchwise/yeamvisG op.en merit from amongst the 

candidates having Iho proscribed qualification and remaining

25% by initial recruitment through Public’ ■’Service

Commission whereas through the same notificafidnPthe

qualification for the appointment/promotion of the Subject

Specialist Teachers BPS-17 was prescribed that :50%,- shall

be selected by promotion on the basis of seniority ■ cum-

fitness amongst the SETs possessing the qualification

prescribed for initial recruitment having five years service and

remaining 50 by initial recruitment through the Public ServJce

Commission and the above procedure was adopted Sy jthe r-

Education Department till 22/09/2002 and the appointments

on the above noted posts were made in the light oTthe-above

notification. It was further averred that the .. Ordinance

No.XXVI! of 2002 notified on 09/08/2002 was promulgated.

under the shadow of wpich some 1681 posts -of■ differerit

cadres were advedised by die Public Service Commission

A n't
attested icHjn. . ,

■:> .'I
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That before the promulgation of Act No.XVI of 2009
it was ■'

piacace of- the Education Department that n'nstead . of. 

p/omoting the. eligible and competent persons, amongst the 

teachers community, they have been advertising the above 

noted posts of SET (BPS-16) and Subject Spe.ciatist (BPS- ■ 

17) on the basis of open merit/adhoc/contract v/herein 

clearly mentioned that the said posts will be .temporary and 

will continue only for a tenure of six months or till the

it was--

appointment by the Public Serviced Commission ■ or.

Departmental Selection Committee That after passing (ho

KPK Act No.XVI of 2009 by the Provincial Assembly- the 

fresh appointees of six months and one year on the. .adhoc '

and contract basis including respondents no.9 to 1351 with a ■ ■ 

Clear affidavit for not adopting any legal course to make .their ,

services regularized,, have been made permanent and.:
I

regular employees whereas the employeesand'-teaching 

staff 01 the Education Department having at their credit a 

service of minimum 15 to maximum 30 years have been. ' •

ignored. That as per coni-ract Policy issued on 26/1)0/2062 

the Education Department was not authorised/entitled)-to -

attested



make, appointments in BPS-16 and above on thP: contract 

oniy appointing authority under the rujes 

Pubiic Service Commission. That after the pubiication 

by the Pubiic Service Commission thousands of teachers ■ 

eligibie for the above said posts have already appiied but 

they are still waiting for their calls and that through ttib above. 

Act thousands of the adhoc teachers have been regularized 

Which has been adversely effected the V/gh(s:' of f/ie' 

■petitioners, thus having no efficacious and adequate remedy ' ■ 

available to the petitioners, the have knocked the door of this- 

Court through the aforesaid constitutional petitlo'nsv -

basis as the was.

made

4- ■ The concerned official respondents have furnished

parawise comments wherein they raised certain 'legal and ' ■ . 

factual objections including the question of maintainability of 

the writ petitions. It v/as further stated that Rule 3(2)'of the ■ 

Civil Servant-^ (Appointment,' Promotion.

1 ransfer)Rules 1989. autiprised a department to lay. down 

method of appointment, qualification and other-conditions. 

applicable to post in consultation with Establishmeni & '

N.W.F.P.

I

Administration Depaftmetit and the Finance ■ Department.

^ -.

ru.
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■ That to improve/uplist the standard of education,\ the . ■ 

Government replaced/amended the old procedure i.e: 100%

incluaing SETs through Public Sen/ice CommissionlKPK- for f

. :

/
fociiiihnon't of SETs B-16 vide Notificnlion No.Sp(PE)d- ■

\ i

5/SS-RC/Vo' HI date- ' 18/01/2011 wherein 50% SSXs (SET)
) *

^ ■ -

shall be selected by promotion i. 1the basis of seniority cumon i
r

fitness w .he following manner:-

• 5

"(i) Forty percent . from CT (Gen),

CT(Agr), CT(lndust: Art) with at least 5

years service as such and having the

qualification mentioned in column 3.
i

ov Four percent from amongst the DM

with at least 5 years service as such and

having qualification in column 3.

:
(Hi) Four percent from amongst the PET

with at least 5 years service as such and

having qualification mentioned in column 3.

(iv) One percent amongst Instructional

Material Specialists with at least 5 years\

I

iiii
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service and having qualification mentioned]-. ■'[

in column 3." ■ ■ !

i

It is further stated in the comments that due-' to the

degradation/fall of quality education the Governmenl

abandoned the previous recruitment policy of

promotion, jppointment/recruitment and in order to improve

the standard of teaching cadre in Elementary & Secondary

Education Department of KPK, vide Notification , dated

09/04/2004 wherein at serial No. 1.5 In column d'.'the-

appointment of SS prescribed as by the initial recruitment. .

Frontier Provincial) Khyberand that the (North West

Pakhtunkhwa Eniployees(Regularization of Services)Act.

2009 (ACT No.XVI of 2009 dated 24"’ October, 20091s legal, -

la%vful and in accordance with the Constitution of Pakistan

which was issued by the competent authority and -jurisdfction.

therefore, all the writ petitions are liable to be dismissed. .

5- • We have heard the learned counsel for the parties and

have gone through the recoid as well as the law on the

subject. V:.

ATTB TED .
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6- The grievQncB of the petitioners is two fold in respect 

of Khyber Pakhtunkhwa, Employees (Regularization', of. 

Semices) Act, 2009 firstly, they
I

alleging that regular postare

in different cadres were advenised through Public Service

Commission in which petitioners were competing . with ■ high 

profile carrier but due to promulgation of Act ibid/they could

not made through it as no further proceedings, .were.
1

i
conducted against the advertised post and secondly., they ^

arc agllaling the legitimate expectancy regarding their

promotion, which has beef) blocked due to the in block

induction / regularization in a huge number, courtesy Act, No.

XV/ of 2009.

7- As for as, the first contention of advertisement and in

block regularization of employees Is concerned ■in' this

respect it is an admitted fact that the Government has the

right and prerogative to withdraw some posts,. ,already

advertised, at any stage from Public Semce Commission

and secondly 'no one knows that who could be selected in­

open merit case, however, the right of competiti'ori us

X reseived. In the instant case KPK, employees

^ 3 "f/C-^ ■
■ '.X.
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(R. jLilonzadon of Seiviceo) Acl, 2009, ]ivas promulgated. I

which in-fact was not the first in the line rather N. \A/,F:R (-no'w

Khyber Pakhtunkhwa) Civil Servants (Regularization ■ of- 

Services)' Act, 1988, NWFP '(now Khyber Pakhtunkhwal 

[RegP.ation of Services) Act,, 1989 & NWFP (now.'Khyber

•:

Pakhtunkhwa) Adhoc Civil Servants (Regularization- '-of 

Services) Act,. 1987 were also promulgated and were never 

challenged by anyone.

;
;■

8- !n order to comment upon the Act. ibid, it is. important 

to go through the relevant provision which reads as. under:-. '

S.2 Definitions. (1 )—

a)-- r;

aa) “contract appointment’’ 

means appointment of a duly

qualified person made otherwise- 

than in accordance with the 

prescribed method of recruitment. . . 

“employee,

adhoc or a contract employee 

appointed by povernment 

adhoc or contract basis or second 

shirt/night shift but docs 

include the employees for project 

post or appointed on work charge

I

b) ,J> means an

•. on

not

y

>■

■j •
-T <ii- ■I'C
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basis or who 

contingencies; 

.......... whereas,

are paid out of'. -^'

S. 3 reads

Reaularizafinn of services of
certain employees.— Ail
employees including
recommendee of the High Court 

appointed on contract or adhoc. 
basis and holding that post on . - 

December, 2008 or till the: :
commencement of this Act shall 
be deemed to have been validly
appointed on regular basis having

the same qualification 

experience fora.reguiar post;
and

9- The ,plain reading of above sections of the. Act. ibid. .

would show that the Provincial Government, has regularized 

the "duly qualified persons", who appointed on, contractwere

was never ever challenged by any one and' they same [ ' 

remained in practice till theI
commencement of the saidrActy '

Petitioners in their writ petitions have not quoted anylsingle 

incident / precedent showing that the regularized employees
^ • -

under the said Act. were not qualified for the post..against

I' •

Co’Lfrt,
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wh.^-h they are regularized, nor had placed 

documents showing that at the time of their

on record any

appointment.on ■..

contract they had made any objection. Even otherwise, the

superior courts have time and again reinstated employees " 

were declared Irregular by the
whose appointments

Government Aulhoiites, because authorities ■ being

responsible for making irregular appointments on' .purely

vrned.

round and terminateI seivices because of no lack . of -

qualification but on manner of selection and the benefit of the

lapses committed part of authorities could not:be '^givenon to

the employees. In the Instant case
as well, at the time of

appointment no one objected to, rather the authorities

committed lapses, while appointing the private 

and others, hence at this belated stage in view of number ff 

judgments, Act, No. XVI

respondent's'

of 2009 ^3s promulgated. ■

Interestingly this Act, is not applicable to the education 

depaitment only, rather all the employees of the 

Government, recruited

Provinciai

on contract basis till December 

commencement of this Act have'bebri^ ' 2008 or tin the

-■•V
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regularized and those eiuployees of to other .departments

who have been regularized are not party to this writ petition:

iO- All the eiriployees have been regularized under-the

Act, ibid'are duly qualified, eligible and competent for the

post against which they were appointed on contract basis- '

and this prnclico remained in ofternlion for years.- Majofily of-

those employees getting the benefit of Act, ibid 'may have

become overage, by now for the purpose of recruitment •

against the fresh post.

11- The law has defined such type of legislation as

“beneficial and remedial". A beneficial legislation ' is a 'I

statue which purports to confer a benefit on individuals-.or. a ' '

class of persons. The nature of such benefit, is. to be :

exiefided relief to said persons of onerous obligations'under..

contracts. A law enacted for the purpose of ".'correcting a '

defect In a prior law, or in order to .provide a remedy where.

non previously existed. According to the definition of Carpus -

Juris Secundum, a remedial statute is designed tO'correct an

existence law. redress an gxlsience grievance, or introducied '

regularization conductive to the. public goods. The- challenged

ATTESTED
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Act, 2009, seems to be a curetive stetue es for.yeers the 

then Provincial Governments., appointed employees on

contract basis but admittedly ail those contract apppintments

made after proper adveriisement and' 'on . thewere

recommendations of Departmental Selection Committees.

12- In order to appreciate the arguments . regarding

beneficial legislation it is Important to understand'dhe scope-

and meaning of beneficial, remedial and curative legislation.

Previously these vrords have been explained by N.S Bindra.

'.7 interpretation of statute, tenth edition in the following

manners:-

“A statue which purports to confer a ^ 

benefit on individuals or a class of .. 

persons, by reliving them of . ; 

onerous obligations under contracts 

entered into by them or which tend 

to protect persons against, 

oppressive act from individuals with 

whom they stand in certain 

relations, is called a beneficial 

legislations....In interpreting such a . 

statue, the principle established is 

that there is no room for taking a 

narrow view hut that the court is 

entitled to be generous towards the 

persons on wpom the benefit has

^ -.

•
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been conferred. It is the duty of the 

couri to interpret a 

especially a beneficial provision, . 

Liberally so as to give it a wider ", 

meaning rather than a restrictive 

meaning which would negate the 

very object of the rule. It is a well 

settled canon of construction that in 

constructing the provision of ■ 

beneficent enactments, the court: 

should adopt that construction' , 

which advances, fulfils, and furthers 

the object of the Act, rather than the: 

one which would defeat the same- 

and render the protection .

illusory.....Beneficial provisions call .

for liberal and- broad interpretation 

so that the real purpose, underlying 

such enactments, is achieved and 

full effect is given to the principles , . 

underlying such legislation.”

provision

I

Remedial or curative statues on the other'hand have

been explained as:-

”A remedial statute is one which' 

remedies defect in the pre existing law, 

statutory or otherwise. Their purpose is 

■ to keep pace with the views of society. 

They serve to keep our system off h: 

JurisprudoncG up to date and ipy
1' ■ !

s'.ov:
ATTESTED



harmony with new Ideas or conceptions 

of what constitute 

human
just and 

Their
proper

conduct. legitimate
purpose IS to advance human rights and 

-relationships. Unless they do this, they 

are not entitled to be known 

legislation nor to be liberally 

Manifestly a construction that promotes 

improvements in the administration of 

justice and the eradication of defect

as remedial

construed.

in ’

the system of jurisprudence should be 

favoured over one that perpetuates a
wrong”.

Justice Antonin Scalia of the U-S. Supreme
Court in his book Interpretation ofon

slates that:

“Remedial statutes

those which are made to supply 

such defects, and abridge such 

superfluities, in the common law, 

as arise from either the genera! 

imperfection of ail human law, 

from change of

are

time and
circumstances, from the mistakes 

and unadvised determinations of 

unlearned (or learned)even

judges, or from any other 

whatsoever.” -
cause

1

v'
13- The legal proposition that emerges is that generally 

beneficial legislation is to be given liberal interpretation, the
9 •

beneficial legislation must cany curative or remedial- content

A M 11«r
Court,

1
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Such legislation must therefore, either clarify an ambiguity or

the existence and must therefore, thean omission in

explanotoiy or clarificatory in nature. Since the petitioneis

does not have .the vested-rights to be appointed, to- any

pailicular post, even advertised one and piivale lespondents

have being regularized are having the requisitevzho

qualification for the post against which the were appointed, 

vide challenged Act. 2009. which is not effecting. ihe vested.

hence, the same is-deemed to be. a . ;right of anyone

legislation of ^ theand curativebenuii^iai, re me:. ^

Parliament. .

This court in its earlier judgment dated 26'^ November14-

2009 in WP No. 2905 of 2009, wherein the same Khyber,

Pakhtunkhwa (Regularization of Senders ) Act.-2009, vires

challenged has held that this court has got -■no- 

jurisdiction to entertain the writ petition in view of Article 212 

of the Constitution of Islamic Republic of Pakistan, 1973, as.

were

Rule or Notification effecting the terms and. conditions ■an Act,

of service, would not be an exception to that.: if seen in the 

light of the spirit of the ratio rendered in
<9 • .

■the case of

AT T
A M \ yyj'
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LA.SIlCny^i J^thn'-S Versus Gnvprnrr,^^,
of Pakistan^ -

re^ort^n 1991 SCMR 1Qd1 Even otherwise, under Rule 3

(2j Oi the Khyber Pakhtunkhwa (Civil Servants)

(appointment), promotion and transfer) Rules
1989,' authorize

a department to lay down method of appointment,

qualification and other conditions applicable to the post 'in ;

ni •

and the Finance Depaiiment. In the instant case Jhe duly

P'". '
elected Provincial Assembly has passed the Blll/Act which

was presented through proper channel i.e Law^ and

Establishment Department, which cannot- beI quashe'd or:

declared illegal at this stage.

15- Now coming to the second aspect of the case,.'that

petitioners legitimate expectancy in the shape of pro.niofion

has ^^iiered due to the promulgation of Act, ibid, InRIiis .

respect, it is a long standing principle that promotion.is nolo ..-d

vested right but it is also an established principle that, when

ever any lav,; rules or instructions regarding promotion 

violated then it become vested right. No doubt petitioners, in 

the first instance cannot claim promotion as a vested'right ■

are

I
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but thosQ who foil widiin (ho pi'ouiotiof} zono' do hiivo [he ' ■

)
nglit to be con^^jidere^ for promojion.

Ir
16- Since the Act, XVI of 2009 lies 5een::cye.G/o/eff a ■ 

beneficial -and remedial Act, for the purpose of. all those 

employees who were appointed on contract dad may jiave '■ 

become overage and the promulgation o/ fhe Acf, 

necessaiy to given them the protection therefore. ithe other 

side of the picture could not be brushed a side simply. If is. 

the vested right of in sen/ice employees to be considered-for

c

)
was

c

promotion at their, own turn. Where a valid and proper rules 

for promotion have been framed which are. not given'effect,

)

(.

such omission on the part of Government•( agency amounts; -

to failure to perform a duty by 'law and i such, cases,..H/g/?in

Court always has the jurisdiction to interfere In .'service

employees / civil servants could not claim promdtion to a

/ higher position as a matter of legal right, at the.'same.time, :it

had to be kept in mind that all public powers were in the

/ nature of a sacred trust and Its functionaiy are required, to

exercise same in a fair, reasonable and transparent-manner

strictly in accordance with law. Any transgression from, such

«-.

I
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principles was liable to be restrained by the superior courts I 

their Jurisdiction under Article 

could not overlook that 

c'ght there- was always legitimate

in ■

199 of the Constitution-. One

in the absence of strict .legaleven

expectancy on the pad of a

seniop competent and honest carrier civil servanf to be

promoted to a higher position or to be considered for

promotion and which couid only be denied for good.
proper

end valid reasons.

Indeed the petitioners can not claim their/initial '•

appointments on a higher post but they have 

be considered for

every right to

promotion in accordance, with the

promotion rules, in field. Jt the object of. the establishment 

of the courts and the continue existence of courts

IS

of law is to

dispense and foster Justice and to right .the wrong ones.

Purpose can never he completely achieved unless ■ Ihe dn r 

juslico done was undone and unless the

\

courts stepped-Hr

and refused to perpetuate what was patently unjust, ■unfair-. . 

Moreover, ,t is the duly of public authorities as- 

appointment is a trust in the hands ol public authorities and it 

is their legal and moral duty to discharge their functions

and unlawful.

A
as

^ •.
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poi' reciiiiroi!).an(- of.(nn'>loo will! coniplclo (mnspnioncy <is

low. so lhal no parson who is cligiblo and cndtlo to hold such

post is oxcliidod fi'oni tho piuposo of sninction ond is iidl

dcpiivod of his any .>jht.

Bonsidering the above-setlled^ principles-we- are of the

firm opinion that Act, XVI of 2009 is although beneficial and

remedial legislation but its enactment has effected the in

the promotion'■ zoneemployees who were inservice

convinced that to the extent of in servicetherefore, we are

employees / petitioners, who fall within the promotion zone 

have suffered, and in order to rectify the inadvertent-mistake

it is recommended that theof the respondents/Department,

field- be implemented and thosepromotion rules in

particular cadre to which certain .quota for 

received for in serAce employees, (he same be.

employees in a

promotion is

filled in on promotion basis. In order to remove the ambiguity

and confusion in this respect an example is quoted, Ifinj^

cadre as per existence rules, appointment is to-be made. on.

% ioMaf recruitment and- 50 %50/50 % basis i.e 50

employees have, .beenpromotion quota then all the
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i^oys?;
'A

-? r- In view of the above, this writ petition is disposed of in

the following terms:-

0) “The Act, XVI of 2009, commonly 

known as (Regularization Of Services}- 

Act, 2009 is held, as beneficial and 

remedial legislation, to which no 

interference is advisable hence, upheld.

\

:

onw^rnmomammsmtumcMd \(ii) :
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Order accordingly. ^
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EDUCATION Of-'FI€£R ( MAL£ ) DISTRICT SUKb^-OF-nCT OF THE DLSTRICT
ty

f.

■ NQTIFICATIOW:
rccoinmcndalion of ihe Departmental Promotion Committee and m

Secondai7 Education NotiHeation No.
Consequent upon the

of Khybcr Pcikhtunkln.'a Elementary &
Cadre dated 2^"' .Uily 2014, the following SCTs/CTs, SDMs/DMs, 

hereby promoted to the post of SST(Bio-Chcm),

ol' :lie Government

kOiTE)/4-5/SSRC/Meciing/2013/Tcaching

‘-’A'rs/'X'rs S'n'‘;/Tr5. Senior Qaris/Qaris, PSMTs/SPSTs/PSTs are 
SST (Phv-Mr„hs). SST (Gene,-al) nC.d against each In, BPS-16 (RslOOOO^SOO^^dOOO) pins usual;allowances as

regular basis under the testing policy of the provincial Govt:, on the terms and

conditions given below with immediate effect and posted on - School Based “ as given below.

p-,i/;;i3;iiicc

admi-ssiblc under the rules on the

A. SST fBlO-CITEM)
..pGMmT.n FROM Sf-r/CTTO Tire post of SST (BIO-CIIEM) BPJcM

1.

RcmarltsSchool Where PostedPresent Place of
Posting________
GHSS Gagra

Name of OfficialS.No
A.V.PGHSS GagraWakcel 2^daI/l-A
A.V.PGHSS GhurgushtoGHS GhurgushtoBakhi .AkF"'*’2/2-A
A.V.PGHS GanshalGHS Ganshal3/3-.-V Shamsur Rahman
A.V.PGHS ShalbandiGHS Shalbandi"i.'a-.A r Shah Bhroz Khan ■NNA.V.PGHS Kala Khela •sj ClGHS Torwarsak5 fv'S-A .-Xbuiit Gliafoov N

QA.VTPGHS Dewana BabaGHS Dewana Babao/u-A ! Baiun Rasoo! Khan
; A.V.PGHS JowarGHS Jowar“/'7-A i Rahim Znda .-j

y
,„:.mvrOTPn TROM P.T,n7SPST/P.ST TO TITV POST OF SST jmO-CmmMSM

RemarksSchool Where PostedPresent Place ofName of OfficialS.No
Posting A.V.PGCMHS DaggarGPS KalpaniRahmanullah8/1-A

A.V.PGHS KatkalaoPS GiraraiFazali Wadood9/2-A
A.V.PGMS NanserGPS BampokhaKhan Said10/3-A
A.V.PGHS EiaiGPS Rahim AbadSaifur Raliman11,'4-A

B. cpirY-M.vniS)
FUOM ^rr/rr to TTTR post OF SST (PlfY-MATIIS) BPS-163. PROMOTED

RcmailuiSchool Where PostedPresent Place ofName of OfficialS.No
Posting, A.V.PGCMHS DaggarGCMHS DaggarLiaqat Hussain12/1-B

A.V.PGHS Janak BandaGHSS ToiataiAhmad Ali13/2-0
A.V.PGHSS JangaiGHSS NawagaiMuhammad Salim1.1/3-B

ATTESTED'
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A.V.P

GIIS lAi;;'"Vv':ih iChan | GHSS loialaiK lullIr ' l-l
A.V.PCllS CluinarGl-lS Ka\vga 

‘^•iJl^anano Dhcrai

iI .a I i 1 i 1.1 a?/ 1 IhO-P
A.V.PGPiS Kii'MTinu

! 17/6'B Mitn-abGiil
A.V.P-GPiS DaggarNo.2GHSS ChaioraiZaiiaj Khani 1S/7-B
A.V.PGHS KatkalaGI-IS JowarShe;- Nawab Khan19/S-B
A.V.PGHS Divvana BabaGHS Diwana BabaInanuillah20.^9-B
A.V.PGHS NogramGMS AkininseraMuhanunad Iqbal
A.V.P •GHS DakaraGMS Sambal Tolalai22/11-B Said Kainal Siiab

P.MT/sPSTA-sr -roMCgioiimiraMm
School Where Posted

4. PUO.MOTPD Rcmarlts
Present Place ofName of OfficialS.No
Posting A.V.PGHS TorwarsakGPS BandoTangai '23/1-B Sabir Rahman

A.V.PCHS AsliarayGPS Manezai KawgaHamdullah24/2-B
A.V.PCHS Gliazi KhanayGPS Balo KhanShcr Ahmad . .25/3-B
A.V.PGHS Nawakaly26/4-B Hamid ur Rahman” GPS Daggar No.l

GPS KingerGali
XA.V.PGHS Dokada

27/5-B Rasool Sliah \ :A.V.P VGHS BajkataGPS RegaNo.3 QAkmal Khan2S/6-B
A.V.PGHS Kaia KhelaGPS BampokhaAziz Ahmad29/7-B
A.V.P (fGHS BazargayGPS Jowar No.3Raiiim Dad Khan30/S-B

C. ^^TiCF.NKRAU

sr-T/n- TO THE TOSTOgS-^T (r.T.NKl^I.) BPS^
5. PROMOTED

RcmarlcsSchool Where PostedPresent Place of
Posting_______
GHSS Nawagai

I Name of Official ‘.;

S.No
A.V.PGHS Asharay

Hakim Khan31/1-C
A.V.PGMSShanai TorwarsakGHS Jowar.Abdul Halim32/2-C
A.V.PGHSS AgaraiGHSS AgaraiAli Jan33/3-C
A.V.PGMS MalakpurGHS BataivHazrai Rahman34/4-C - A.V.PGHSS TotalaiGHSS ToialaiAbdur Rashid35/5-C
A.V.PGHS ChanarGHS Dherai>lawar Khan30/6-C
A.V.PGHS DokadaGHS BataiGhulam Rahman37/7-C
A.V.PGHS GiraraiCHS JowarSher Wall Khan3S/8-C
A.V.P v:'GHSS JangaiGHSS JangaiShamsul Islam39/9-C A.V.Pt- GHSS TotalaiGHSS TotalaiBashir Ahmad40/10'C
A.V.PGHSTangoraGHSS GagraSaifur Rahman41/11-C

' ji

ATTESTED■.
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1. T!iC '/ ••’.biili'i be on probation for a period of one year cxtciidable for anoiber one year.

2. The',' ''-'lil i>i: governed bv ;;ucb rules and rcyiilaiions as v'.ay be issued Ironi lime to time by the Govt,

3 Tlici: sci' ices can be terminated at any time, in ease tbeir perlbrinancc is lotind unsaiisfactory during 
iirobaiionar',' pejiod. In ease of misconduct, tliey slialli^ proceeded tinder tlie rtiles (rained from lime to lime, 

•b Charge lepori sboiild be submitted to all concerned.

Then' in!cr-Sc-.scniorit>' on tower post will remain iniai;i,

6. i'.\5 T.’\.'' DA \‘rili be allowed to the appointee for joining their duty.

7. They vs'iil give an undertaking to be recorded in ihcu service books to the .effect that if any O'ver payment is
' !

made to them, in light of this order, will be recovert^ and if he is wrongly promoted he will be reversed,

S. Their posting will be made on school based, they wi!! have to serve at the place of posting and their seiwicc is 
mot transferable to any other station.

9. Before banding over charge, once again their docirincnls may be checked if they have not the required 

relevant qualification as per rules, they may not be handed over charge of the post.

\

\
0

CONSEQUENTIAL TRANSFICR / ADJUSTMEN'FS
The following SST BPS-16 are hereby consequentially transferred / adjusted at the schools noted against 

their names in their osvn pay and scale with immediate effect in the interest of the public.

/ y/
/ RemarlisSchool Where PostedPresent Place of Post ingName of OfficialS.No

/
A.V.P (Newly 
Upgraded)
A.V.P ( Newly 
Upgraded)

GHS MatwanaiGHS Dewana Baba; 1 H::bibullah SSTfPHY-
MATHS)__________________
Si'yir Khan SST (GENERAL) GHS MatwanaiGHS Cl';ecna■ 1

L
ViccS.No.l4/3-BGHSS Jangai GHS DheraiJan Baltadar Klian SST(PHY-

■ MATHS)__________________
I Muhammad ,'\brnr SST 

fCENERAL) 

3

Vice S.N0.83/2-CCMS KalilGHS Bagra4

Vice,S.No.77/!5-CGMS GumbaV GHS GuibandiIdidavaiiir rniiman SST 
tGENERAL)

5

(HANIF-UR- RAHMAN)
DIS TRICT EDUCATION OPFICERfM) 

BUNER.

Dated. 30/10/2014.Endsi: No.3029-36
Copy forwarded for information and necessary action to

i. Director Elementary StSccondary Education Khybcr Pakhtiinkhwa Peshawar with r/l 
Endsit; No.3436-40/Filc Nu.2/i^romoiion SST B-16 dafed Peshawar the 28/10/2014. 

2- Deputy Commi.ssioncr Bimcr.
2'. District Accounts OfUccr Biiner 
•1. Di.strici Monitoring Cniccr Buner 

. Principnis/Hcad Masters concerned, 
b. Sub Divisional Education Officer (M) Buner 
7. Officials concerned.
•v Master file. r-

2o ( raf fc^

DISTRICT EDUCATION OFI'ICER(M)
BUNER.
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ESHa^mSieHCO®
g££ORKJlHE^

, District Bun|^
SST, GHSS, GagraDehmatullah

hbaros Khan SST (SC)
1. , GHS Shal Bandi j /

://Sha2. GHSDiwanaBaba •i3 IrLamullah SST (SC)
4 BabhtKasoolKhan
j Abd«KaqibSST(G)GHSE.'.,ka.a

e sherAkba.SST,(G)GMSBa«da

SST (G) GM3 Kus Sbamnal.

.. H(SC) GHS Diwana Baba

■ •

■;/i;

■;VShairbar
A^ZaaSST(G)GHSCheeaa

3 „ab>b-a<-Hatoaa«SST(G)GHSBag

10 Sbaaia,SST(SC)GHSSB»»awa,

- i ca SST (G) GMS Hami
Oal Said SST (G) GHS Kaaapa

7. •■i

1
8. ra

Banda. T-'
11. Subhani

12.
13.

SardarShah(G) GCMHSDaggar

UllabSST (SC) GHSCha
14. nar 

1 Bandai.15. Israr
16 MaMtZada(SST)GHSSha
„ ShbYaadadSST(G)Di=t«Ba»a»

,18 Babaa.H.a»iST(SG)GHSSba,

18 MiskeeaSSG(G)GMSSbaigady

, Bandai
District Buner

.Petitioners

Versus
throughPakhtunkhwanf Khyber Government ^

Secretary, E&Sb uep
ttiector E5.se-raGTaabaiaai:,

DiamctEdaaatloaOfficai-CM)

THST D1.

’DEC 201,^ :Buner atDaggar

...... Respondents. "-i;

i'

ATTESTED;'t't •
1 -•

B
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199petition under article
CONSTITUTION

kepublic

.■f

writ

OF THE 

ISLAMIC 

1973.

/
OF THE 

OF PAKISTAN,

Sheweth;
iRS of SST in BPS-16 vrere available 

long and no. steps 

those ; posts.

advertisement

IThat numerous vacancies. 1) sincerespondent department 

taken for appointments against
in the

1were was •2009 anin the year
the print media

those vacancies

IHowever 

published in 

appointment against
therein that in-service employees

restrained

3 for-inviting applications
but a rider was^

would'not be

from making

1
1• .V?

|.given 

eligible 

applications.

wereand they

belong to the category, of im- :.

ermitted ho mpply
doThat the petitioners 

service employees, 
against the stated SST vacancies.

2)
who were not p

adhoc/ contract basis

^later
That those who were appointed

abovesaid vacancies

the strength

of Services) Act

on
3) onwere

of ICPK Employees 

2009 (Act.,No.XVI of

theagainst 

regularized 

(Regularization

2009)

on

ATTESTED
adhoc/ contract i ■■ 

prompted 

be the in-service 

in the competition
yto fil^^vnih-.:
a^^&tep

eXA'MlNEI 
Pesjnawiir High C

of thethe regularization
referred to in the preceding para

4) That
enaployees

the left out

employees 

or those who did fall m the promotion

contendents, may 

who desired to take part m
zone
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f
decided vide a •

ultimately
d 26.01.2015 (Annex “A”)petitions, which were

lidated judgment date
/•

conso
ibid, ;.tbis:the judgment

consider the promotion
handing down 

pleased
That while5) toHon’ble Court was also a : ■ 

in the concluding'
18 of the judgment as

under paragraph
made in that respect m

quota I.
'ti:direction was

the following effect;-para to
directed to workout

“Official respondents are
backlog of the promoti

example, within

on quota as per above
and

its
li/tthe f:?30 days 11xnentioned 

consider

backlog is 

complete ban on

litill the 

would be
employees,

■ •the in’Service ■:g
washed out, till then there 

fresh recruitments” . lii• K

......

.a.c,ing 01.03.2oU .p
■■B”), but with immediate, effect, as ,

down by .l-e
batch/year Shall rank Senior ,

6)

on variouspromotion
31.07.2015 (Annex

lawagainst the 

that the promotees of one
batch/year. •.

BPS-i .6 has- not 

of the
of the SSTs in 

the legal obligation
eniority list 

against
seniority list every year.

That till date s
issued, as

'I)
been

<3 - .
respondents to issue attested

were having the required
\\ though the petitioners8) That

qualification
and the vacancies were also

s much earlier
of the benefit, ofdeprived

gainst the principle
but they were 

t that juncture, as a
available, 
prorriotion a

of law ■
c

)
C bf Sid
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of Azam :Ali 

'Muhammad
Court in the caselaid down by the apex/

SCMR 386 and followed in
. As such they were deprived

/ reported 1985/

Yousaf (1996 SCMR 1287)
in terms ofmerit of the high post not onlyfrom the enjoy 

status but also in terms of financial benefits for years

and having no other 

remedy, the petitioners' 

redress, inter alia, pn

mortally aggrieved 

and efficacious
That feeling9)
adequate 

approach this august Court for a

the following grounds;-

r;-ROUNDSi

were equipped with all the requite
of SST .(BPS-16)' ,

available'but for ..

withheld and the- .

That the petitioners 

qualification for promotion to the posts 

and also the vacancies were

A.

long ago
valid reason the promotions

retained-vacant in the promotion quota,

not attributable to the

were
no
posts - were 

creating a 

petitioners, 

august Supreme 

the back benefits

backlog, which was
following examination by thehence, as per

Court, the petitioners ,

from the date the vacancies

are, ■entitled to ■

had

occurred;

of such promotee (petitioners^‘promotions 

in the instant case) would be regular from

reserved under thedate that the vacancy 

Rules 

occurred”

departmental promotionfor

the ••have a right and entitlement to

attached to the post from>e-
ST

That the petitioners 

back benefits

K ' '
B ,ay the

P

ATTESTED
DEC 2016



> I

•t U-- 1il
5'!

0^
.. 1:1\

of tliei and availabilitys of the petitionersr qualification/
./•/

vacancies coincided./
/ es of one and the ■

to the

sat on .the
required to be placeaC. senior 

have

seniority list whatsoever

batch, aresame 

fresh appomtees

seniority 

has beo^

but the respondents

list and uptill now no

issued/ circulated.
Ibeenseniority list has

departmental.

Tribunal

That m wew of the fact that no
D. neither can file a

issued, the petitioners 

appeal aor can M- xeconrsa 

lot agitating their giienancea
can. issue appropriate 

to act in accordance
of law laid down by the apex

peementa reported in PhD 1981

:-3

to the Services 11, this august •• Itherefore
directions , to . the

in vi6V7 ofCourt with law, m
respondents Court-in the

the principle SC ■612, 2003

pronou

SCMK325 etc.
treated

of Article

inriot been 

inst the provisions
have:the petitioners

with law as aga
That
accordance

4 of the Constitution.

E.

dditional;
of the.^-"^ ^

atheir right to urge
after the stance

reserveThat petitioners 

grounds
respondents bee

■ F. Court, 

omes known to them.
ith le3.ve of thewi

A',1V DEC lO’.e/ '

prayer• >
, its is, therefore, prayed that
’ this Hon'ble. Court may

on
01o■ f'.

In view of the foregoing 

of this petition
. be

direction to the; respondents;

from the date

accef)tance

leased to issue anP of the petitioners.
for treating the promotion

attested
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•^r. Vipd become'vacancies naa
of SSTs

being. '

andqualifi®^/■

the seniority Ust
the ‘ petitioners

wexethey
available, a

16), gi-^?^^
promotees agai

circulatend also to
senior positions
inst the iresli recruits.

to • -I.
E

/"i
i

found fitarehich the petitioners 

also be granted.
other remedy to wAny

in law, justice;re and equity may
■"'1

Petitioners

.iii
■ . .It

Through

lyiuhammad
me Court II

Ot&

Advocate High court

■Xi
.t"

/
■;hassubject matter 

St Court. VCEKTlSa^ such petition on the 
in this augu

Xdvbdate

XjXST_QE-^SQ^^

2)

Z

I".
f-
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H^GH COURT. PESHAWAR^PESHAWAR

ORDER SHEET .

\
Order or olhcr Proceedings with SignatiDate of Order/ 

Proceedings -

WP No. 19^)1-P/2016 J\E01/12/2016.

Mr. Isa khan Khalil, advocate 

Mr. Rab Nawaz Khan, AAG for r^:nd^ifnts.
Present:

Through the . instant writWAOAR AHMAD SETH,

prayed for issuance of anhavepetition, the petitioners 

appropriate writ directing tlie respondents to treat their promotion

qualified on and also to circulate the

list ol'SSTs BS-16 by giving them senior position being

from the date, they were

seniority

I promotees against the fresh recruits.•j

heard and available record gone throughArguments2.

The prayer so made, in the writ petition and argued

of petitioners' in two parts; 

appropriate direction to the

3.

bar clearly bifurcate, the caseat

firstly, petitioners are claiming an

to circulate the senior list of SSTs (BS-16). Yes.

c

respondents

of Khyber Palehtunldiwa, Civil Servants. 

■ administration of service, cadre, or post, the

according to section-8

Act, 1973, for propel

DATTESTED
EXAiMllVSn . 

Pestpawir High Coyrt

/<6D£C2016
/•
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•> ■ .

;ippointing ;uitliorily shall ciuisc a seniority list ofthc members of 

the time being of such service, cadre, or post to be prepared and 

the said seniority list so prepared under subsection-1, shall be

revised and notified in the official gazette at least once iir a

calendar year, preferably in the month of January. In view of the.

clear provision of law, the first prayer of the petitioners is

of learned AAG and the competentallowed with the consent

authority is directed to issue the seniority list of SST’s BS-16, in 

accordance with the la^^^ relating to seniority etc, but in the

month of January, 2017, positively.

.:forf~'appfopoat&.vdifeGHohe;i6h;^

-4t;</

Nyherein'v the)^Ah:ayeAf;4<edJ

Eespondcnts,gntreatin£thSErp®)tioi«|theg«M

r - •

besides:

5-and-‘Gondition..-oLseP/4G.e-an(12-as, .such...iihd.er^^aS1to'terms' --

artiGle-Bl2;.Qfihif.emstitutLohhHisJfburt.rs,& tQ-eril:ertain.that

:^rtioh^fth(f®5t;StifGi:i.

of the above, this writ petition is disposed ofIn view5.

P

'l&vD'.'EC 2016
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\

with the direction the respondents, as indicated in , para-3;

whereas the seniority and promotion being terms and conditions

of service is iicilhcr culcrLain-ablc nor maintainable :.iiv writ :

jurisdiction,

/i

• f'i
I E;j ( ' r>

xr< • /
‘T It > \ I. ■'. -iy.-!

■1 o’"
b- Gte•v.

* /
'_V,
'fy

0 TO BE true C(

S 2016

^PY .ei

yr

i6

oY /yp-pHCat:cn-./• q.de df Ib-cscntat^
0 of Paces.........

Tec..-.......

r-'C!!' Fee.........
lotal....................

:m

9-\

I
5

I atccflr yaivn:
ate Clvcii Foi- bciiwry.....

f r cciw-.-T'

:.nr

riatc Gi‘ I'clb cry 

{•n'ceived by.....

____________
/W/hy/Zj Shah

f
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BETTER COPY,

IN THE SUPREME COURT OF PAKISTAN.
(APPEAL JURISDICTION)

PRESENT:
MR. JUSTICE EJAZ AFZAL KHAN 

. MR. JUSTICE SH.AZMAT SAEED 
. MR. JUSTICE EJAZ UL AHSAN.

CIVIL PETITIONS NO. 127-P TO 129-P OR 2016

(Against the judgment dated 26.01.2015 Peshawar High Court, Peshawar 

passed in with Petition No.2905 of 2009, 3025 of 2009, and others.

The Chief Secretary, Govt: of KPK, Peshawar and Others. ...Petitioner(s).
(in all cases).

VERSUS.

Attaullah and Others 
. Nasrurnihullah and Others. 
Mukhtar Ahmad and Others. Respondents.

For the petitioner(s); Mr.Mujahid Ali Khan, Addl.A.G.KPK

For the respdhdent(s): Mr.Ghulam Nabi Khan, ASC 
Mr.Abdul Qayyum Sarwar, AOR.

Date of Hearing 20.09.2017.

ORDER.

. \ ^ Ejaz AfzalKhan J. The learned Additional General 
appearing on behalf of the Govt, of KPK stated at the bar that as per 

. instructions of the Government he does not press these petitions. Dismissed 
as such. . '

Sd/-Ejaz Afzal Khan,J 
: Sd/- Sh.Azmat Saeed,J. 

Sd/- IjazuIAhsan, J.

ISLAMABAD.
20.09.2017 .

i
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BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE TRIBUNAL
PESHAWAR.

■ J
Service Appeal No: 92 /2018

Hakim Khan SST(G) GHS Sura District Bunir Appellant.

VERSUS

J
Secretary E&SE Department, Khyber Pakhtunkhwa & others. Respondents

JOINT PARAWISE COMMENTS ON & FOR BEHALF OF RESPONDENTS No: 1-3.

Respectfully Sheweth

The Respondents submit as under:-

PRELIMINARY OBJECTIONS.

1 That the Appellant has got no cause of action/locus standi.

' -‘U;! That the instant Service Appeal is badly time barred.

3 That the Appellant has concealed material facts from this Honorable Tribunal.

4 That the instant Service Appeal is based on mala fide intentions.

5 That the Appellant has not come to this Honorable Tribunal \A/ith clean hands.

6 That the Appellant is not entitled for the relief he has sought from this Honorable 
Tribunal.

7 That the instant Service Appeal is against the prevailing law & rules.

8 That the instant appeal is based on mala-fide intentions just to put extra ordinary 
pressure on the Respondents for gaining illegal service benefits against the post of. 
SST(Sc:)

9 That the Appeal is not,maintainable in its present form.

10 That the Appeal is bad for mis-joinder & non joinder of the necessary parties.

11 That this Honorable Tribunal has got no jurisdiction to entertain the instant case.

12 That the instant service appeal is barred by law.

13 That the appellant has been treated :as per law, rules & policy.

14 That the appellant is not competent to file the instant appeal against the Respondents.

15 That the notification dated 28/10/2014 is legally competent & is liable to be maintained.
5%,tr.

.

i-:
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PJ^ FACTS.

1 That Para-1 is correct to the extent that the Respondent Department has soueht 
apphcation frorn the eligible candidates for the appointment on adhoc basis against the

h|L~=£S=^^^^
2009 .s already attached with the judicial file for ready references)

contractual posts.

■ =15i==S=E==
Petition 2905/Pnnq h f n ' ” «'ing of a Writd re 1 to . °n 26/01/2015 withThe

ctions to consider to the Petitioner for promotion against the SST(G) B-16 Post »
onsequent upon the said judgment dated 26/ni/s>nic: d j

"=r. :“:rs.srjSe™ ’~cum

6 That Para-6 is correct to the extent that the . 
SST(G) B-16 post on the basis of his seniority 
with immediate effect instead of the year 2009.

appellant has been promoted against the 
cum fitness basis on dated 30/10/2014

7 Sen?Troof ^ & -'thout any

That Paa-8 is incorrect & denied on8
against the SSTIGI RP5 1 n t ■ that the appellant has been promoted
s me b8l(GJ BPS-16 post in accordance with rules & on the ha^ic nf kic ■

.. no, ..,.0.01. „„o„ ...JL”,'
9 That Para-9 needs comments being pertains to the Court record.no

10 That Para-10 is also needs
no comments being pertains to the Court record.

>
“‘t A-',



11 That Para-11 ,s correct that the Respondent department has filed a CPLA against the 
judgment dated 01/12/2016 passed by the Peshawar High Court before the August 
Supreme Court of Pakistan but on later the said civil Petition was withdrawn 1 the 

grounds that as per judgment date 26/01/2015 of the Peshawar High Court, a back-legs
,. has been worked out for the promotion of in service teachers on the basis of their 

respective seniority cum fitness basis within the prescribed period of time, promotions
of th''the basis of seniority cum fitness basis sin view 
of the prescribed quota for each cadre in the respondent department,

12 That Para-12 is i ’- incorrect & denied. No departmental appeal has been filed by the 
on the

ON GRONDS.

A Incorrect & not admitted. The impugned Notification dated 28/10/2014is 
with law, rules & policy, as well as with immediate effect in terms of the
Promotion & Transfer rules 1989. Hence, liable to be maintained 
Respondents.

in accordance 
appointment 

in favour of the

B incorrect & not admitted. The statement of the 
dismissed on sppellant is baseless & liable to be 

■H M ^ g'‘ounds that the appellant has been treated as per law rules & policv
Vide Notification dated 28/10/2014, which is not only within legal sphere but is also 
liable to be maintained in favour of the Respondents.

C Incorrect & denied. The appellant 
the SST(G) post 
promotion policy.

Incorrect & denied. The appellant has been 
instant case having no violation of Articles 
Republic of Pakistan 1973 by the Respondents.

I^ncorrect & misleading. The stand of the appellant is illegal & without 
& justification.

is not entitled for the grant of back benefits 
since 2009 under the relevant provisions of law,

against 
recruitment St

D
treated as per law, rules & criteria in the 

25 & 27 of the constitution of Islamic

any cogent proof

F Legal, However, the Respondent Department seeks leave of this Honorable 
Tribunal to submit additional grounds, record & case law at the time of 
arguments on the date fixed.

Hnn submissions, it is most humbly Prayed that this
ser^p , "k graciousiy be pleased to dismiss the instant
orjustke""^ R^^P°"dent Department in the interest

Dated J /2018

E&yE Department Khyber 
Pakhtunkhwa, Peshawar. 
(Respondents No: 2&3)

:&bDT)epartment Khyber 
Pakhtunkhvya, Peshawar. 
(Respondent No: 1) i
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BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE TRIBUNAL
PESHAWAR.V/

Service Appeal No::/2018

. : District . Appellant.

VERSUS

Scci'etary E&SE Department, Khyber Pakhtunkhwa & others. Respondents

AFFIDAVIT

t • ■ ' • • - . . Asstt: Director (Litigation-il) E&SE Department do hereby
solemnly affirm and declare that the contents of the instant Parawise Comments are true & 
coi rect to the best of my knowledge & belief.

Deponent

ctor{Lit:Ii)Asstt: Dire
E&SE Department, Khyber 
Pakhtunkfwa, Peshawar. •
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