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ORDER . o o
13" July, July,2022 1. - Mr. Akhtar Ilyas, Advocate, learned counsel for the appellant :

present. Mr. Muh_ammad Adeel Butt, Addl: AG~alongv‘vith Mr.
"Muhammad Tufail, Assistant office of the Directorate, Elementary -
& Sécondary Education (E&SE), Peshawar and Mr. Iftikhar Ul

i Gham DEO(M) Buner in person present

\3\«3 ;\a\\o&;\\ ﬁk‘\\ \i\ *-‘-- FRNPEERN ;\w 3‘.,‘3& é\‘« S(\ . .
€L < < TIN2 \V\lde our detalled order of today pl%ced in Service Appcal No.- <4,
¥ ' b ‘ > ( B - 0\(\
N 82/2018 titled “Abdur\ Rashld- vs- the Government of Khyber

‘i:‘i*\ > O Pakhtunkhwa through Secretary Elementary & Secondary Education

~ 2 N o

PRaTaal (E&SE), Department Peshawar and others™ (copy placed in this file),
this appeal is also disposed of on the same terms. Costs shall follow

the events. Consign.

] : 3. Pronounced in open court in Peshawar and given under our

hands and seal of the Tribunal this 13" day of July, 2022.

CHAIRMAN

" (FAREEHA PAUL)

i
. -  (KALM ARSHAD KHAN)
MEMBER(E)
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25.11.2021 Proper DB is not available, therefore, the case is
adjourned to"lgj 2/ 22for the sameé‘gefore/%. ‘
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15.06.2022 ltamcd counscl for the appellant present. Mr. Yakmin Khan, ADEO
alongwith \/h',Kabuullah Khattak, Additional Advocate General for the

respondents present.

Learned counsel for the appellant requested for adjournment on the ground
that he Has not made preparation for arguments. Adjourned. To come up for

3 - .
~arguments on 13.07.2022 before the D.B.

, L7

T ———
(MIAN MUHAMMAD) (SALAH-UD-DIN)

MEMBER (EXECUTIVE) MEMBER (JUDICIAL)




05.08.2021

. " Learned coLmseI for the appellant present.

Mr. Kabirullah Khattak, Additional Advocate General aIbngWitﬁ' .
Ubaid-Ur-Rehman ADO (Litigation) for respondents present.

_Former made a request for adjournment: being not in
‘possession of the file today. This being an old case be fixed in last "
week of September, 2021 for arguments. Adjourned. To co'mé Upvfc')r
_arguments on 23.09.2021 before D.B. R

Atig Ur Rehman Wazir)

Member (E)

23.09.2021 Counsel for the appellant and Mr. Muhammad

Rasheed DDA “for the respondents present.

Learned counsel for the appellant requested .for

adjoumment for preparation and assistance. .Casé to

come up for arguments on 25.11.2021 before the D.B.

C_y)

(Rozina Rehman)
“Member(Judicial)
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14.01.2021 . Junior.to counsel for appellant and Kabir Ullah Khattak
' : learned Additional Advocate General alongwith Ubaid ur Rehman
. - ADEO for respondents preseiwt.

Due to COVID-19, the case is adjourned to 01.04.2021 for

the same asﬁbefore.
RéADER

01.04.2021 _' " Due to non availability of the concerned D.B, the case is
adjourned to 20.05.2021 for the same.

05.03.2021 ~ Due to pandemic of covid-19, the case is adjourned to
05.08.2021 for the same before D.B.
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R Z__{L 2020 Due to COVIDlQ the case is adjourned to
_312020 for the same as before : :

06.07.2020 - . Dueto COVID19, the case is adjourned to 31.08. 2020 for‘_" N :
the same as before. o

31.08.2020 Due to summer Vacatlon the case 1s adjoumed to.

05.11.2020 for the same as before. ‘ : i -
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05.11.2020 Junior to counsel for the appellant and Addl: AG
alongwith Mr. Obaid Ur Rehman, ADEO for respondents

present.
The Bar is observing general strike, therefore, the - - ,,'_:.%_‘:_‘ijf

ed to 14.01.2021 for hearing before the D.B.

¥ -
Ct&r 1an .

matter is adj

(Mian Muhamma
Member (E)
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, ‘.09.01.2'020 . Due to general strike of the Khyber Pakhtunkhwa Bar
; . Council, the case is adjourned. To come up for arguments
on 03.03.2020 before D.B. IR
' - Member . Member
03.03.2020 - Counsel for the appellant and Mr. Kabirullah Khattak,
| Additional AG alongwith Mr. Muhammad Irfan, Assistant for
| S ‘ _ :
I! the respondents present. Learned counsel for the appellant
‘. seeks adjour nt. Adjourned. To come up for arguments
. ~ on 08.04.2020 befiy |
(Mian MohamtH4d) 4 (M..'Ami%%/K;di)‘
‘ ‘ ‘Member Member
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09.10.2019

Due to official tour of Hon’ble Members to Camp

Court Swat, instant appeal is adjourned to 20.12.2019 fonthe

same,

18.12.2019

26.12.2019

27.12.2019

Reader

Learned counsel for the appellant present. Mr.
Kabirullah Khattak, learned Additional Advocate General
alongwith Mr. Obaid Ur Rehman, ADO present. Learned
counsel for the appellant seeks adjournment. Adjourn.
To come up for arguments on 26.12.2019 before D.B.

\@/

Member Member

Clerk to counsel for the appellant present. Mr.
Muhammad Jan, DDA alongwith Mr. Obaid Ur Rehman,
ADEO for respondents present. Clerk to counsel for the
appellant submitted an application for adjournment as
learned counsel for the appellant has gone to Islamabad
due to his personal engagements. Adjourn. To come up
for arguments on tomorrow i.e 27.12.2019 before D.B.

A

M% : anber

Counsel for the appellant present Mr. Muhammad
Jan, DDA for respondents present. Learned counsel for
the appellant seeks adjournment. Adjourn. To come up
for arguments on 09.01.2020 before D.B.

v o

Member Member
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30.0&2019 - ‘Learned counsel for the appellant and ‘Mr. Muhanimad.
Jan learned Deputy District Attorncy present. Lc_éarned counsel
for the appellgn’t'se'eks’adjournme_nt. Adjourn. To come up for

arguments on 15.05.2019 before D.1B3.

Member - ' : ' Member

' 15.05.2019 Counsel for the appellant and Addl. AG for the

respondents present.

Due to demise of his father, learned Member of the
Bench = (Mr. Hussain Shah) is on leave. Adjourned to
24.07.2019 for arguments before the D.B.

|

Chairman o

;2{4.0'7.2019 - Learned counsel for the appellant present. Mr. Usman
| Ghani learned District Attorney for thé respondents presém.
Leafned counsel for the appellant seeks adjournment.

Adjourned. To come up for arguments on 09.10.2019 before

D.B. -

7
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. (I—Iuésain Shah) ' (M. Amin Khan Kundi)
Member Member
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' 24.01.2019  Clerk to. counsel for the appellant present. Shakeel
) for 3

Superintendent represeniative\of 'the respondent department :
‘*? \ .

present. Written reply not submlttcd Representative of the

g respondent department scc_ks time to furnish written

reply/comments.  Granted. 4 To come up for written

ncply/commems on 3. 02 2019 before S.13
- / &/
- Member .
/ ]
.4 |
‘;’—*"e .~ :7/
13.02.20 -
19 J/ LC&II}Cd counsel for the appellant and Mr. Kabir
| Ullah Khaltak learned Additional Advocate General
| alongwnh Ubaid ur Rehman ADO present.
’ Representative of the respondent department submitted
o | , wrltten reply/comments. Adjourn. To come up for <

Y Nqomdcr/angumcnls on 28.02.2019 before D. B

‘ /
7 N

/ . | émber

/* o
-' ’28 02.2019 Clerk to counsel for the appellant and Addl. AG
s . R *
; alongwith Hayat Khan, .AD for the respondents

present.

Due to general strike on the call of Bar

Association instant matter is adjourned to 30.04.2019

before the D.B.

¥ W)

Member Chairnfan




10.08.2018 . Neither appellant nor his counsel present. Mr. Kabirullah" |
' ' Khattak, Addl: AG for respondents present. Case to come up

- oo for written.reply/COMments on 09 .10.2018 before §.B.

~

" Cha n

109.10.2018 - Counsel for the appellant Mr. Akhtar Ilyas Advocate -
' present. Mr. ~.Kabirullah Khattak, Addl. AG for the o
respondents present and rhade a request for"-adjoumment.'

Granted. To come up for written reply/comments on

27.11.2018 before S.B. ‘ ,

Chairman

- 27.11.2018 Learned counsel for the appellant and Mr. Kabir Ullah
Khattak learned Additional Advocate General alongwith Mr. Hayat
Khan Assistant Director present. Written reply not subm'itt.ed.
Representative of the respondents seeks time to file written
reply/comments.  Granted. To come up for written
reply/comments on 18.12.2018 before S.B.

. 18.12.2018 o Learned counsel for the appellant and er. Kabirullah
khattak learned Additional Advocate General alongwith
Muhammad Azam KPO present. Written reply not recei#ed,
Representative of the respondent department seeks time to furni sh

written reply/comments. Granted by way of last chance. To come - |

up for written reply/comments on 24.01.2019 before S.B.

7
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(’01.

% o 07'.(»)2.2()18‘ Counsel for the appellant prese;ﬁ. He submitted preliminary %:
' T arguments that similar appeal no. 363/2016 titled Shireen Zada-vs-
- Education Department and appeal no. 489/2017 titled Sher Yazdan-vs-
Education Department have already been admitted éoafeg'ular hearing. This

has also been brought on the same grounds,

“In view of the orders in the above mentioned service appeals this
appeal is also admitted to regular hearing on the basis of the submission of
the above mentioned plea. The appellant is directed t'(; deposit security and
process fee within 10 days. Thereafter notices be issued to the respondents

- for written reply/comments on 16.04.2018 before S.B.

3

4

(AHMMASSAN)
MEMBER -

i
i
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16.04.2018 Clerk of" the counsel for appellant and Addl: AG for the
A respondents present. Security and process fee not deposited. Appellant is
directed to deposit sceurity and proccsé fee within seven(7) days, thereafter

-notices be 1ssued to the respondents for wrillen reply/comments on

05.06.2018 before S.B.

|

05.06.2018 Learned counsel for the appellant present. Learned Additional
Advocate General present. Security and process fee not deposited. Learned
counsel for the appellant requested for further time to deposit security and
process fee. Requested accepted by way of last chance. Five days given to

vad deposit security and process fee. Thereafter notices be issued to the

t Depos! 3‘ feg respondents for written reply/comments. To come up for written

& Process ™= reply/comments on 10.08.2018 before S.B.

e .

appellan

—
Member




Form-A

FORMOF ORDERSHEET
Court of
Case No. 99/2018
S.No. | Date of order Order or other proceedings with signature of judge
proceedings
1 2 3
- 23/1/2018 The appeal of Mr. Shams-ur-Rehman presented today by
Mr. Akhtar Ilyas Advocate, may be entered in the iInstitution
Register and put up to Worthy Chairman for proper order
please. : _ \ '
-Elgaﬁ__’—e,{,J
REGISTRAR -~
2-

blz1lg

This case is entrusted to S. Bench for preliminary hearing

to be put up there on }_— 12 “2

1
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L N -\" BEFORF THE KHYBER PAKHTUN KHWA SERVICE

TRIBUNAL, PESHAWAR

S.A. No. ﬁ 2 /2018

Hakim Khan ...................... e e Appellant

Versus

Govt. of KPK through Secretary, (E&SE),

Department, Peshawar and other% .................... SOUDR Reepondcnts
INDEX
S.No. | Description of documents. Annexure | Pages.
1. | Appeal )- 4 | R
' 2. | Copy of consolidated judgment A - :
| : Py judg
| - |dated 31.07.2015 | .06
3 3. |Copy of promotion order B o
30.10.2014% . 9799
4. | Copy of W.P.No.1951 and order C 2 ¢ ..33/
5. | Copy of order of august Supreme D
Court of Pakistan dated 20.09.2017 | 3¢| - L]@
6. |Copy of departmental appeal / E -
representation L{ |
7. | Wakalatnama Yo

Dated: ng' / ! ( 2%

Appellant

Through W
Akhtar Ilyas

Advocate High Court
6-3 Haroon Mansion
Khyber Bazar, Peshawar
Cell: 0345-9147612




BEFORE THE KHYBER PAKHTUNKIIWA SERVICE

TRIBUNAL, PESHAWAR
Khyber Pakhtukhwa

A . - ' Diary No. le("Z/

Hakim Khan, SST (G) 231208

GHS Sura, District Buner .........cccocoovivienviennnn Appelldm 1

VERSUS

1. Govt. of KPK through Secretary, Flementary & Secondary
Education (E&SE), Department, Peshawar.

2. Director, Elementary & Secondary Education, (E&%E) Khyber
Pakhtunkhwa, G.T Road, Peshawar.

3.  District Education Officer (M), District Buner at Daggar.

........... Respondents

APPEAL U/S 4 OF. KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 FOR
TREATING THE PROMOTION OF THE
APPELLANT FROM THE DATE HE HAS
QUALIFIED ON, AND THE VACANCIES HAD
BECOME AVAILABLE:

Sheweth; : )

1) That numerous vacancies of SST in BPS-16 were available in the
respondent-department since long and no steps were taken for
appointments against those posts. However, in the year 2009 an
advertisement was published in the print media, inviting
applications for appointments against those vacancies, but a rider

F-\Eecﬂﬁ@wﬂﬁ ay was given therein that in-service employees would not be eligible

= Z _ o and they were restrained from making applications.

egistranr

25"! / /3 2) That the appellant do belong to the category of in-service
employees, who were not permitted to apply against the stated
SST vacancies.

3) That those who were appointed on adhoc/ contract basis against

the abovesaid vacancies were later on regularized on the strength
of KPK Employees (Regularization of Services) Act, 2009 (Act
No.XVI of 2009)




benisten ecomiqms jas1ars oodbs ot To noissislugon utl) ged €
ym 2insbrainod two ful odi belgmonq mi8q gniboonq orlh «ii o)
s} ni meq oids! of boiiesb odw egs(olgmms sama\ﬁni‘)fﬁ od
IRt o1 ;008 noifprmory it ni 118} bib odw seods 10 fiaitdaqman
s cbiv bobiosb ylolemithy smw doidw enoititsq  Sirw

("A® xanaA) 2105.10.95 beteb 1namughug boisbiloznod

sfdtnol adt bidi Jrecngbui sy owob gnibnad slidw 3adT
noironoig o 1abiznog oY bsaralq 28w hwoD dgill 1wgrdzsd
nioitoatib & ozls 28 Jnamgari ot lo 81 dqsigsisq 1shau &loup

griwollo} arls ot s18q gnibitogoy edi fii $20qeo1 188 ai sham 25w
-:194Ms

amt ,mt;i\o;; S hapedh 5o 2Anshnogn \n\ai’{\ -

honpiinam syodo wg en ntoup noliomotg 3o gotdond

N BECR TS aohiznos hao b 0L mthiw siqmors

.nm\! noft 1 ano haflzow 2 pabised ofy Il aesyolmws
*1RatniNAanY Aze) fo nnd sisiqod ad hlwow '

srit of Ineuenig moitomong 1wl boebiznod esw innlloqqe art 1661

guvicierovods od) ol nuoD dpiH laugus oy d novig “egnibnoil
LI08.0L.0€. 00 noilomong o butmioggs 2w, o bna Jnamgbui
biskwsl.ofl Jemisgs 2n JooTts adgibommi driw sud ("8 xaanh)
ono 1o zeatomoq ort serlt JwoD smarque teugus od! \d t1wob
oenoe odi 1o 2o Isitini o of w0ino2 Anet lsda 1eay \dotsd
e e Aoy \doted

“t}d Jcm end 91-298 ni #T22 ors Yo 12l ioinse sysb iy 1T
suzei o1 einobnogesn o1 lo nobisgildo lagal ods 12nisgs 28 bavzai
J89Y riovo leil \anomea

nqnao;’hlsup boumpm oda grtiverl eav 1nsllaqqs ot dguods sadT
23 o Jud sldslisve otls s19w zvionsouv =rdi bns 19il1s9 dousm
kmsﬁﬂ 28 s’xulonug 161t 15 noisomorg o Jitanad edi lo baviqab
Yo 2250 orby ai w07 x3qs o8 ¢d awob bisl wal 3o slqionitg edr
ni - boviolldl bne 2L SIMDZ 28Q1 barwogor ilA: mesA
e o douz 2A (T8} AMOI2 0Qei) nzwol bammrsdi
0 2cmiad 16 lno ot 20q.dgid o lo taereoins or3 moil byvigsb
Yon yam 31 189V, 16t 23ilenad Isionsnil 1o emmo! ni ozls tud eulnte
1 shw msilaqqs oy nrt ool nommm o1 s9slq To 1o od
mxmm ;odbA o noisssislugss Yo bais odt 18 snox Hoijotrotq
y . ‘ QOO&‘}O
10} axom ZQ{ o¥.9.W bolil awdjo dhwgno!s mn!leqqs JndT
41 moit tncilaqge ors gairsbianos bns Ril yinoinsg 1o sonsuzei

>

@8

-

©

s e N




4)

5)

6)

7)

8)

9

L1}

That the regularization of the adhoc/ contract employees, referred
to in the preceding para, prompted the left out contendents, may
be the in-service employees who desired to take part in the
competition or those who did fall in the promotion zone, to file
writ petitions, which were ultimately decided vide a
consolidated judgment dated 26.01.2015 (Annex “A”)

That while handing down the judgment, ibid, the Hon’ble
Peshawar High Court was pleased to consider the promotion
quota under paragraph 18 of the judgment, as also a direction
was made in that respect in the concluding para to the following
effect:-

“Official respondents are directed to workout the
backlog of the promotion quota as per above mentioned
example, within 30 days and consider the in-service
employees, till the backlog is washed out, till then there
would be complete ban on fresh recruitments”

That the appellant was considered for promotion, pursuant to the
findings given by the august High Court in the abovereferred
judgment, and he was appointed on promotion on 30.10.2014
(Annex “B”), but with immediate effect, as against the law laid
down by the august Supreme Court, that the promotees of one
batch/ year shall rank Senior to the initial recruits of the same
batch/ year.

That till date seniority list of the SSTs in BPS-16 has not been
issued, as against the legal obligation of the respondents to issue
seniority list every year.

That though the appellant was having the required qualification
much earlier and the vacancies were also available, but he was
deprived of the benefit of promotion at that juncture, as against
the principle of law laid down by the apex Court in the case of
Azam Ali reported 1985 SCMR 386 and followed in
Muhammad Yousaf (1996 SCMR 1287). As such he was
deprived from the enjoyment of the high post not only in terms of
status but also in terms of financial benefits for years. It may not
be out of place to mention here that the appellant was at
promotion zone at the time of Regularization of Adhoc recruits
of 2009.

That appellant alongwith others filed W.P.No.1951-P/2016 for
issuance of seniority list and considering the appellant from the




10)

)

12)

date when the Adhoc Employees were regularized instead of
immediate effect.

That the stated writ petition has ‘been decided by worthy
Peshawar High Court vide order dated 01.12.2016. (Copy of
W.P.No.1951 and order is attached as Annex “C”)

That the respondents assailed the judgment of Peshawar High
Court referred to in Para-4 above before the august Supreme
Court of Pakistan. On 20.09.2017 (Annex “D”) the respondents
withdraw the petition and as such the judgment of hon’ble
Peshawar High Court attained finality.

That after the withdrawal of appeals, the appellant preferred
departmental appeal/ representation (Annex “E”) to respondent
No.2, through proper channel, which was not decided/ responded
within the statutory period, hence the instant service appeal,
inter-alia on the following:-

GROUNDS:

A.

That the appellant was equipped with all the requisite
qualification for promotion to the posts of SST (BPS-16) long
ago and also the vacancies were available but for no valid
reason the promotion was withheld and the post was retained
vacant in the promotion quota, creating a backlog, which was
not attributable to the appellant , hence, as per following
examination by the august Supreme Court, the appellant are
entitled to the back benefits from the date the vacancies had
occurred;

“promotions of such promotee (appellant in the
instant case) would be regular from date that the
vacancy reserved under the Rules for
departmental promotion occurred”

That the appellant has a right and entitlement to the back
benefits attached to the post from the day of the qualification of
the appellant and availability of the vacancies coincided.

That the appellant being the promotee of one and the same
batch, are required to be placed senior to the fresh appointees,
but the respondents have sat on the seniority list and uptill now
no seniority list whatsoever has been issued/ circulated.




D.  That the appellant has been discriminated, which goes against
the provision of Articles 25 and 27 of the Constitution, 1973.

E.  That the appellant has not been treated in accordance with law
as against the provisions of Article 4 of the Constitution.

F.  That appellant reserve his right to urge additional grounds with
leave of the Tribunal, after the stance of the respondents
becomes known to him.

Prayer:

In view of the foregoing, it is, therefore, prayed that on

- acceptance of this appeal, this Hon’ble Tribunal may be pleased to

issue an appropriate direction to the respondents for treating the
promotion of the appellant from the date he was qualified on, and the
vacancies had become available, and the impugned order may kindly
be modified by giving effect from the date when the fresh recruits are
regularized w.e.f. 2009 alongwith back benefits in accordance to the
judgment dated 26.01.2015 and also to circulate the seniority list of
SSTs (BPS-16), giving senior positions to the appellant being
promotee against the fresh recruits.

Any other remedy to which the appellant is found fit in law

justice and equity may also be granted.

e
Appellant

Through @&%
Akhtarllyas

Advocate High Court

AFFIDAVIT

I, do hereby affirm and declare on Oath that the contents of the

accompanying Appeal are true and correct to the best of my
knowledge and belief and nothing has been concca[cd from this

hon’ble Court. W
eponent




JUDGMENT SHEE T

PESHAWAR HIGH COURT, PESHAWAR“
(JUDICIAL DEPARTMENT) /f &,

lT‘O / 3/

~ bt

Writ Petition No.2905 of 2008. '\’;

ATTA ULLAH AND OTHERS............. PET/TION@S
VERSUS. - \.’“ .

THE CHIEF SECRETARY KPK ETC....RESPONDENTS..

JUDGMENT.

Date of hearing /’\, ( O /.)_ ("//'3 _
AppellantPetitioner }‘)1/} (;{/’n,ﬂﬂm’\ /\,du/)( /\ \a:’) /ﬂ(j 5’( '517(0

Respondent-be ngkij’d’d&\/ /7<)/f p(’&x/l /-\e zx/@ c(
J‘ (7'\Jcké’od:f 'A‘t"\YJ\[LJ tt’ ﬂtv\ AAC}

WAQAR AHMAD SETH,J:- Thiough this single’

jucdgment we propose tq dispose of the insta'ﬁt Wn{Pennon
No.2605 OF 2009 as weil as the connecz‘ed‘i-/l/_r:iz‘:'.F"é.t-fi‘/on? R
 Nos.2941, 2967,2968,3076. 3025,3053,3189;325};3_2__9;? :.. of ﬂ
2009,1906,556,664, 1256, 'ifﬁj?,1685, 1696,2176, 2’»’30 507 2696l

2728 of 2010 & 206, 3}55,435 & 877 of 2‘@‘17"-_‘3‘3 ,'c__,c')_mmon_' o

/,( question of law and fact is inviived in all these 'be.,{ir_ilofi].s.: S L




2-  The petitioners in all the . writ petmonshave

approached this Court under Article 199 of (he:nf(jdn'éki:w('/’ohféf-- h

Islamic Republic of Pakistan, 973 with the following relief-

‘f“% is,- therefore, préyed that on acceptah;:-é'_ -
of the Amended VWrit Petition the abo-'?o.,_-'

rnoted Act No.XVI 2009 namely ‘The Nc;ré‘h-‘:-' |
West P;ovince Employees (Regularizat('oeh :

of Services) Act, 2009 dated 24" October,

2009’ being illegal unlawful, without .~

authority and' jurisdiction, based ~ on

malafide intentions and being - .

unconstitutional as well as ultra vires'to

the basic rights as mentioned in the. "\ :
 counstitution  be  set-aside  and the o
respondents be directed to fill up the above .. .

noted posts after going through the !e‘gfal'-‘-‘ - ' g

and lawful and the normal procedure as’

prescribed under the prevailing laws -

instead of using thé short cuts for ob/ig“ifjg': S

their own person.

it is ~further prayed that 'i‘f?é_,.

notification No.A-14/SET(M) dai‘e'di_.-

© 11.12.2009 and Notyfication No.A-17/SET(5)"

Contract-Apptt:2009 dated 11.12.2009, as

well asi Notification

No.SO(G)ES/1/85/2609/S S(Contract) da_téq B

ATTESTED
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31.05.2010 issued as a result of abovlc-_:-,f"".' SR
noted impdgned Act whereby all the privattie'.;-'-':"'{:": RN
respéndents have been regula}ized ma.y._"‘ S
also be set-aside in .the light of the above'.: ,f‘.'__f | :
sabmissions, being illegal, unlawful, m
constitutional and agaAfnst the fundamentél:-‘-,,
'rights of the petitioners.

Any other relief deemed fit and. .

C

" proper in the circumstances and has not
been particular asked for in the noted Writ

Petition may also be very graciousl).’":, o

granted to the petitioners”.

|
L . 3- It is averred in the petf'tio;v that the pen“O”e/’Sare S
| servilyg i tho Education Dopar{mont of KIPK Wu//\m(/;m,{ud .- S

as PST,CT.DMPET,ATIT, Qui and SET.in d:/fczcn(
Scl7oo/§; tbat respondent;; No.9 to 135§ were appo;ntec/on ! |
adhoc‘/cQ/"ztract basis on :different times andlateronthou
service were régu/arised through the North WestFrontzcr .':

F’/'ovincc;* Employces (ch_-!c.v»/;'..u'izu(ion of Swviccgs') ACIZOOQ, -

that almost all the pe{_;tfoligaz's have  got the. r’eq}é(éd

qua/iﬁ'catio‘ns'and also got at their credit the /en‘g:t-lﬁ‘l of semce o

% that as per notification o.SO(S)6-2/97 dated- 03/06/1998 * -

‘ - ATTESTED
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the qualification for appointment/promd(ion of the’ SET. o

Teachers BPS-16 was prescribed that 75% SE'_Ts"sﬁla/_/: be ;' e

selected through Departmental Selection Committéef'éh_ -th_e“l.f'

basis of batchwise/yearwise open merit from amongst ‘the - .

candidates having the prescribed qualification aned 'ré‘!_riai(':'/jng" .

25% by initial recruitment  through Pub/i(}" Serwce

Commission whereas through the same notiﬁ'céﬁbhf__'t-lﬁe; o
qualification -for the appointment/promoﬁoh of the .Subjecjr-. y o

Specialist Teachers BPS-17 was prescribed that .£.5'O~_%..-sﬁa)]: S

be selected by promotion on the basis of seniority: cum:

fitness amongst the SETs possessing the cjt}a/if(éaffbh-: -

prescribed for initial recruitment having five years-service and

remaining 50 by initial recruitment through the Public Servicé

Commission and the above procedure was adopf_é_q bythe

Education Department till 22/09/2002 and the appointments - .

on the above noted posts were made in the light offt_'h'éiaboyé
_notification. It was further averred that tf7ef'_i.Qrd"i_r:-mahfcé’»v,
No.XXVII of 2002 notified on 09/08/2002 was promulgated

under the shadow of which some 16871 ,oosts;ofgdiffi}rén; -

cadres were advertised by the Public Service Commission




#

That before the promulgation of Act No.XV/ of 2008, itwas -

practice of. the Education Department that :instead’ of
promoting the. eligibie and competent pers'ong ar_ﬁongst thé_‘

teachers community, they have been adven‘ising' ‘z‘he'above‘

noted posts of SET (BFPS-16) and Subject Speaahs{ (BPS, coe
’7) on the basis of open ment/adhoc/contract wherem n‘ was: S
clearly mentioned that the ‘said posts will be .tém'pd}éry‘é'ﬁd '. S

will continue only for a tenure of six mon{hs':o'r‘:t'i‘(/ the

Cw .

appointment by the Public  Serviced Co'/_nhl_/'és}'bh_ A:or‘__

Departmental Selection Committee That afté/"/)izs\éjing_-(h.o SRR

KPK Act No.XVI of 2009 by the Provincial Aésemb/yjt/je' Lo

fresh appointees of six months and one year on '-z"héi ‘.ad,h"ocA L

and contract basis including respondents no.9 to :.1;351: with a - . ; .

clear affidavit for not adopting any legal course to ‘hf)a_k'_,éjmé[r'l s

services regularized,  haye been made pe}‘/‘naj/'lenl3 and. -
regular employees whereas the emp/oyees;;_a'nd;_te'ac‘h,in?g';: e

 stalf of the Education Department having az‘_'tfv'e'[r:gre'd{{ a. .

service of minimum 15 tv maximum 30 years have bien -

ignored. That és'per coniract Policy issued on 26/1 '_(‘),/._2_(90"2,, R

the Education Department was not aurhor/s,éld/éih'ﬁz‘_/..eidf-_-(Q'-:.- S



fffﬁgﬁﬁﬁﬂf«gé?f¢
Mmake. appointments in° BPS-16 and above on z‘hecom‘ract o

basis as the only appointing authority under'." theru/es Was
Public Service C‘?omn'n';s‘io‘n” That af{e/f the pubﬁclaz‘-;i'c;n:‘ made ‘

by the Public Service Commission thousand'?el_-c'):f "{'eé_-cﬁ ér s :;_;

eligible for the above said posts have a/rea.c)-}/-a‘p;O);'e'd -5@( |

they are still waiting for their calls and that throughtheabove |

Act thousands of the adhoc teachers have beenregu/anzed o
which ha; been adversé/y. effected the r{ghts of{he o
.petifione}s, thus having no efficacious and ade:gid;i:téfr:emé dy .

available to thé petitioners, the have kno‘cked the doorofth/s .

Court through the afO/feséid constitutional petitiéiv's‘_-'i'-.:..} |

4-+ The concermed ofb’pial respondents have fum/sned =

parawise comments wh{ar:ein they raised ced%in "Ié:g'évl dnd

fac.['ual objections includingg the question of maf/-7tair'i§b;‘/itj;'.o‘f : l:

z‘hé wr('t petitfons. It was ﬁ::m‘hef.stafed that F?u/e3(2) Q"f rhe
N.W.F.P.  Civil Servantg (Appointment, Promo(/on & ;."
Transicr)Rules 1989, aL/(;fé-oris:ed_ a depaffn7e/-7“{z‘_c‘j::jl-é};/‘; dqwn .
‘meff?:éd of appointment, é_]uaft_'_.ﬁcat‘ion'.and oz‘hercond/t/uns S
épp/icab/e to post in cc({nsu;tation with Esrab/ishmem &

Administration Department a{:id the Finance . :Depadmi;h[.:

ATTESTED




“That  to improve/uplist the Standard of educé’fiob{: .-thé

Government replaced/amended the old procedure i;'ef‘ 1 OO% e

incluaing SETs through Public Service Commission_:'KPK for

i

recruitment of SETs B-16 vide Notification N()SO(PF)/I R

5/SS-RCNo! 11l date' 18/01/2011 wherein 50% SSTs (SET)

» .

shall be selected by pronmotion on the basis of sem’qr/z‘y'cum_‘ -

fithess i .,‘:;e fo//oWing manner:-
") ) Forty percent from CT (Gen),
CT(Agr), CT(Indust: Att) with at least 5
years service as such and having the
qualification mentioned in coﬂlumn 3.
(i) Four percent from amqngst the DM
with at least 5 years service as such and - = - -

| l.jav/ng qualificalion in column 3.

(iii)  Four percent fr'on? éxn‘:or7gsz‘ the PET
with at least 5 years service as such and
having qua/iﬁcat:’on mentioned in column 3.

(iv) . One percent amongst Insrruc{fonall

1 Meterial Specialists with at least 5 years




\

service and having qualification mentioned: =~ <5 T T e

in column 3."

It is further stated in the comments that due “to the -
degradation/fall of quality education the Go Véfhm,erf't,._" F

abandoned  the  previous  recruitment -p.o!iéy‘ -‘of

i.-romotior, uppointment/recruitment and in order to ‘imprc{/é.. |

the standard of teaching cadre in Elementary &'f'S,ééén‘dar:y‘

Education Department of KPK, vide 'Notfﬁcat-i?fﬁ:.“-‘:.'da,;édz o o

N9/04/2004 wherein at serial No.' 1.5 in co@};h; 5”70
appoir;tment of SS prescribed as by the ’”’f’alrecru;tment

and that the (North West  Frontier PO/)Kh,Vb

Pakhtunkhwa Emp/oyees(ﬁ?«e_gularization of Se/wcos)Acf

2009 (ACT No.XVI of 2009 dated 24" October, 2009 is legal. -

ladwful and in accordance wilh the Constitution '4‘(}31f ‘}?a)"{isra__n'.

which was issued by the competent authority and jurisdiction, =+~

therefore, all the writ petitions are liable to be d/'sm‘iss'e_'d; L :
5- - We have heard the learned counsel for the'_pavrvtie's_'a'nd'

have gone through the tecord as well as the law on 'r'hé o

subject.

ATTEsTED RANINER




6- The grievance of the petitioners is two fold in rés,oéc_t |

of Khyber Pakhtunkhwa, Employees (Regufaf’?.a.f’fo”f of

Services) Act, 2009 firstly, they are alleging that r,e"cjl'.z)lvarf._pc'_;s‘t‘;;i -
in different cadres were advertised through Pub?ié ."'Servic’ef .
Commission in which petitioners were compet[ng‘;w:'thj hig./-?.' o

profile carrier but due to promulgation of Act ibid:* they. ('.joulrz":

“not made through it as no further proceedings .were

conducted against the advertised post and secondly, :'th‘éj) B
are agilating Athe Ieg/‘t/ma}tc- expectancy /'ega}'di/ié b”t)}ei;ﬁ"
/)/"0:1‘;()1/’(3,/;,' M;/‘cl') has bé-(,-n blocked duc to H;g,-:. m b/oc,k
induction / regularization in a huge number, couneg;/ Act No.
XViof 2009,

7- As for as, the first contention of advemsemé-r—v_a‘_énd '/fnl

blork regularization of employees is concerné.dw-j('i‘~ this ¥

respect it is an admitted fact that the Govemmen_l_h'as the

nght and prerogative to withdraw some posts",.‘_é}kéad}/f B

advertised, at any stage from Public Service Coémmission . .
E L -
and secondly no one knows that who could be "se/elc'.tled /n . .

open merit case, however, the right of competition.is = -

reserved. In  the instant case KPK, .employees

ATTESTED




(R jularization of Serv/cés) Act, 2009, was lJi‘f-Dlmu/.Qafe‘fJ: -

Khyber Pakhtunkhwa) Civil Servants (Regulanzaz‘/on of.- |
Sen/ceC) Acz‘ 1988 NWFP~ (now Khyber Pakhtunkhwa)“

(Reg.iation of Services) Act, 1989 & NWFP (now Khyber'fi

- which in-fact was not the first in the line rather N, W_F.P-mow

Pakhtunkhwa) Adhoc  Civil Servants (F?egu/anzat/on of—,f‘ ;_": .

Services) Ac[, 1987 were also promulgated and=iy¢fa Ah‘e{/é:r" A'

challenged by anyone.

8- In order to comment upon the Act, ibid, it is Vimp:o:rta"nt.-'~ :

~to-go through the relevant provision which reads as. uh:dé_'r.f'-,-' LT

S.2 Definitions. (1)---

Py

| ATTESTED |

&

‘aa) “contract . appointment”
means appointment of a duly. -
‘Aqualiﬁed persori -made otherwise;. o
than in accordance with thef;,-_f‘._"- ‘ S
prescribed method of recruitment. - e
b)  “employee”  means an” S e
adhoc or a contract employee "
appointed by Government on:‘_?"' R
- adhoc or contract basis or second_f"i ' - |
| shirt/night shift “but does not .. . .
include the employees for projecf'f}%f‘ S

- post or appointed on work charge e




basis or who are paid out of

contingencies;

-------- whereas, -

S. 3 reads:-

Reqularization of services__of -

certain employees,---- A//‘?

employees including I
recommendee of the High Cour—t-:.- " : _
appointed on contract or adhoc o
basis and holding that post on 3157‘;3?1‘. -
December, 2008 or the '
commcncemeﬁt of this Act Shall.‘_"_‘ o

be deemed to have been validiy: =
appointed on regular basis having-' ,

) : the same qualifica'tion and'__::. o

‘experience for a.regular post;

9-' | The plam reading of above sections of lheAct ;b/d "  S
would show that the Prow'nc.ial Government, ivés regu/auzod
the “duly qualified persons” who were appointed on ?Oﬂfkaéf-'~ e
basis -u‘nder the Contract Policy, and the sa.id ContractPo//cy , N
was never ever challenged by any one and ;‘. fhesame g
| f rema)’ned in practice till the co)nmencemem‘ of thzl-::{“ sa;dAct
Pefiﬁdﬁers in their writ petitions have not quoteﬁ anysmg/e
inci;é}vt / preéedenf showing that the _regu/a‘rized emp/oyees

under the said Act, were not qualified for the post aqamsr
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wh'.h they are regularized. nor had placed on record ahy"- o

documents showing that at the time of their apbéihff%én:t,on: e

contract they had made any objection. Even othér.wise,jth'é '
superior Lourts have time and again reinstatec 'eni,o/o,j/eeé )
whos. appointments  were declared irregular by the

Government Authotiles, because auz’hon‘t[es- -_be/'n‘g,

responsible for mak/ng /rrle gular appointments on. pur‘ely |
temporary and contract basis, cou/d not subseque:%z‘/y z‘u'rned..-
| round and férmmate services because of ’quz./.a‘?/f of -
qualification but on manner of selection and the benefn‘ ofthe l_ ‘-
lapses committed on part of authorities could not.be g/ven tq‘- -.
the employees. In the instant case, as well at [/)0 [//noof o
appointment no one objeqtcd o, rather the au:‘honr/es s
committed lapses, while appointing the private re;s,oondeAfiv-tsu‘--“: |
and others, hence at this befated stage in view of nuﬁber .of_:"
judgmgnts, Act, No. XVI of 2009 was pro'(ﬁu/ga'iz‘ecf. ot
Interestingly this Act s ncﬁ applicable to fheA educanou
c/epiu"ztmem‘ only, rather all té)e employees of the PrownC/a/ |
Government, recruited on co_n{fapt basis till 371% Decembe

2008 or till the commencement of this Act havp bebr

Ey:,ﬁ .

qu'
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regularized and those employees of lo other ‘dép,e_jrf_zjn_ents; - S

who have been regularized are not party (o this writ pe?/—kidn; L

10- Al the employees have been regularized .under- z‘he-.

Act, ibid"are duly qualified, eligible and competént for the R o

post against which they were appointed on cgg(r&c!s _:ba_'si's.' '-
and this practice remained in operation for yo:ul‘s." A/:I:':jrji}'i{"y' o/
those employees gett‘/ng.fhe benefit of Act, /'bid may have |
become overage, by now for the purpose of récr&lffmlén't
against the fresh post.

11-  The law has defined such type of {eéisla{iiqn:lals _‘

“beneficial and remedial”. A beneficial lcgi_‘s_l'cztior7'iis a-

statue which purports to confer a benefit on individuals-or & .

class of persons. The nature of such ben?f.{t_,.'is: .[o_ be
emendéd relief to said persons of onerous ob!iééftﬁéﬁéfuﬁéfer;.' |
contracts. A law enacted for the purpose Off':’cbl‘ré"(‘:('i;?‘g -_—a o
defect in a prior law, or in order to provide a remedywhere -

non previously existed. According to the definition c'_jf ',Cor;_?_u‘s_'f o

Juris Secundum, a remedial statute is designed to‘_cOrrecz‘ an .. -

existence law, redress an gxisience grievance, or introduged

segularization conductive to the public goods. The challenged -

ATTESTED




Act, 2008, seems to be a curative statue as for years the

then Provincial Governments,. appointed embléyéés--' oh-"- o

contract basis but admittedly all those contract apéo-'inﬁ;véﬁt“s:“.: -
were made after proper advertisement and‘-"_bh the '-

recommendations of Debartmenta/ Selection Comnﬁitteé_s. |

S 12-  In order to appreéfate the argumenrs'-f-regé,r'd{ng:':-"

- Leneficial iegislation it is important to understand}the’ 'éAco'pe‘-‘ -

and meaning of beneficial, remedial and curative legislation. = -+

Previously these words have been explained by N.S Bindra

"1 _interpretation of statute, tenth edition in the.fql,/-o_Wing,_
manners:-

“A statue which purports to confera - ' |
benefit on individuals or a class of S

persons, by reliving them of

onerous obligations under contracts - - e e

entered into by them or which ten-c.}"_""_‘
to  protect  persons again.s'.‘t, e

- oppressive act from individuals With L .
whom they stand in certain . =
relations, is  called a -benefiéi_al-- "

- legislations....[n interpreting such ‘a o '{,.
statuo, the prifhciplo ostablishod':.‘ié"‘f."_
that there is (‘}_o room for taking':é
narrow view -but that the court IS
entitled to be ;]engrous,towards the |

/ persons on whom the benefit has

ATTESTED
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Remedial .or curative statues on the other hand have = =

&

been conferred. It is the duty of the =~

court to interpret a provision,

especially a beneficial provisi—éh;
Liberally so as to give it a wider " -
meaning rather than a rcstrict'iv‘c{.‘
meaning which. would negate th'e"‘;‘-'_ "

very object of the ruale. It is a well ' |
settled canorn of constructllon that:n B
constructing the  provision of
~beneficent enacfments the co&-r’f; ' .
should adopt that construct:on’: s
‘which advances, fulfils, and furthcrs |

the object of the Act, rather than t.he;“ |

one which would defeat the sé}ij‘éi

" and  render . the . protectio:h_./.-:'.‘,.-‘__-_ U

illusory... . Beneficial- prows:ons call

for liberal and- broad mterpretatzon - .

so that the real purpose, underlytrgg- ‘

such enactments, is achieved and

full effect is given to the principles =

underlying such legislation.”

becii explained as:-

A remedial statyte is one which' . .-

remedies defect in me pre existing law, _2:‘.

statutory or oz‘herwisn Their purpose /s.""- B

" to keep pace with the views of soc:ety

They serve to keep our system of. " "

jurisprudence up to date and in.
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harmony with new ideas or conceptions - .

of what constitute just and proper

human conduct. Their legitimate’ _
purposeis to ddvance human rights and
telationships. Unless they do this, they '

are not'entitled to be known as remed:a/'_ '
legislation nor to be liberally construed B
Manifestly a construction that promotes .
improvements in the administration of‘ | o
Jjustice and the eradication of defect in . ' ,‘ o
the system of jurisprudence should be':_'jl-'f T
favoured over one that perpetuates a':

wrong”.

Justice Antonin_Scalia of the U.S, Supreme ' -

Court in his book on Interpretation of Stafute':_~"_
States that:

“Remedial  statutes  are B

those which are made to supply:"‘_

such defects, and abridge such,-:_"
superfluities, in the common law, '_ .“:;_-_

as arise from either the genera'l"' o
imperfection of all human law, .

from change of time and:
circumstances, from the mistakes

and unadvised determinations of
- unlearned (or even learned) |
judges, or from any other causé S

| ‘ whatsoever.” -

13- The legal propositior: thgt emerges is tha(_;:.gébe}fé‘!/y-.
beneficial legislation is to be given liberal interprét‘alﬁon, the.

beneficial legislation must c: my curative or remedxa/ com‘cm

ATTEi/ED
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LS

Such legislation must therefore, either clarify an ambi'jq?ty”or'i'- -

an omission in the existence and must therefore, ‘the . "

explanatory or clarificatory in nalure. Since the petitioners. ... ..

doecs not have the vested: rights o be appoirﬁe’,_d_ rc‘{‘_ any ‘_'N: :
particular ;Josf, cven advertised one and private /es;)'éﬁueiargf
who have being regularized are having the"'_ré-q‘,Uis_‘i{e' o
qualification for the post against which the were appom!ed L

vide challenged Act, 2009, which is not effecting:j-vtlyé'.vesf‘ed_ : o

right of anyoné, hence, the same is- Cfeemgad 'fb."_:;bé; 8.:;--;;, L

bericiviai, remed ol and  curative legislation  of - the

Parliament. |

14-  This court in its earlier judgment dated 26”1 'N@lv_embér .-.' EE

0009 in WP No. 2905 of 2009, wherein the same Khyber = - -

Pakhtunkhwa (Regularization of Servers ) Act, 22009, vires. N

were challenged has held that this court has _Qo;tjné:

jurisdiction to entertain the writ petition in view ,_of Arti_,c':!'ev 2'_1,'2 B -

of the Constitution of Islamic Republic of Pakistan, ',197\'_’3‘, as ‘ : :_ -

an Act. Rule or Notification effecting the terms and. ‘cbn‘dfﬁo’n’s L_f o

of service, would not be an exception (o that,__f‘)'ffégén' f"p .thé"

light of the spirit of the ratic rendered in:_-'tb';e.""cés‘é'"o,f"_._ :

AT T C A
=Y A M N
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LA.Sherwani & others Versus Government of Pakistan, . . " -

reported in 1997 SCMR 1041. Even oth.erwfse, und,‘e"r"/??u{é 3 |

() ol the  Kiyber Pakitunkhwa (Givil " Seranis)” |

(appointment), promotion and transfer) Rules 1989, -'.a'unt/_gb_(iz\;ab o

a department to lay down method of ap,oomrmem‘

_qualification and other conditions applicable to Hvepost,n S

consultation with Establishment & Administrative Department -

and the Finance Department. In the instant case.the duly. ..

S
elected Provincial Assembly has passed the Bil//Ac_:(,: which

was presented through proper channel ie Lawand o

Establishment Department, which cannot be qu}é‘gﬁéd}o;

declared illegal at this stage.

@ Now coming to the second aspect of the case,, that

petit/oners'leg/z‘ima(e expectancy in the shape of p{éﬁjo‘ﬁoﬁ :' '

- has s.iered due to the promuigation of Act /‘br'_'c'l; in "ijf's'.
rc-zs,oeb(, it is a long standing principle that pron7oz‘fo'n,‘_,fsf-'o‘o'ty a:

vested right but it is also an established principle fhzfn_c‘..:w;"}_eh' S

ever any law, rules or instructions regarding promotion are-

vioiated then it become vested right. No doubt peiiﬁbﬁé‘r_é_'ih[..’

the first instance cannot claim promotion as a vested right .= *

nYTESTED .
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£ but those wiho fall within H;c promotion ,zon.c_’" Uc:)‘:/;";.n‘/raﬂ-l/;(s':'-f-‘
16-  Since the Act XVI of 2009 has boendnclm@d; o
: beneficial "and remedial Act for the purpols'e-rc_qf‘_';é{/";‘h‘o:se{.'; .
( emp/oyees who were ;:p,ooinfed' on contrac(;u:a'n.cblj may f/?_avél-"
) pecome overage and-the‘ promuigation ofrheAcr :.‘v:[/as‘
e necessary to given them the protection there;i"oxre; Ihe other
T ‘  side of the picture could not be brushed a srdesrmp/yft /s
n the vested /‘ight_ of in Aserrvi-ce enw!oyeels to becons;deredfor |
) promotion at their, own _turn. Where a valid and properrules '
¢ | for promot{on have been framgd which are nci)l‘ gi'wh/‘éﬁféfféct:-
« N such omission on the part of Government aqencyamounts
I | to failure to ben‘orm a duty by law and in suchcasesH;gh - !
¢ . Court a/Ways has the jurisdiction to /m‘e/fere!nsearwce T
employees / civil servants could not claim promot‘/on toa
/ : ‘ higher position as a matter of legal right, at thesame t/me :)'tA‘. .
A had to be kept in mind that all pubiic powgﬁ%‘%é%ém ::z“h.e:'
{ S | | ha'ture_ of a sacred trust and iis functionary arerequued fo

exercise same in a fair, reasonable and transparent. manner -

A

strictly in accordance with law. Any transgression from.such




‘ @ Induod the petitioners can not claim z‘/f7'(;,>f_r‘,_in/ffiaL ' Co .

appointments on a higher post but they have every f/g/n‘fo R

principles was liable to be restrained b v the su,oer/or courrs /nk‘ '

their /U//smcz‘/on under Article 199 of the Consm‘uhon One' :'

could not overlook that even in the absence of str/cz‘ Iega/, .

right there was always legitimats expectancy on;.z‘he p,ah* ofaa

senior, competent and honest carrier civil servant fo" be .

promoted (o a higher position or to be coh_sidé(ed“forﬂ

. promotion and which could only be denied for g':oid.d;'k'-p'ropér e

~

and valid reasons.

be considered for promotion in accordance'l‘ W:(h '; th{e_-"
promotion rules, in field. it is the object of the estab/rs/rment _. :
of the courts and the com‘inUe existence of 'Courf;?.."o;‘ /c!W i;':‘o;
dispense ‘ano’ foster justice and to right the »@‘/.rr;.hg:';(;'/)'o;si -
Purpose can never he comp/o(o/y' .'m/l/'ow.)c'f un/cqamc _ji/.)

Justice done was undone and unless the cum[a b[cpped in

and refused lo perpeluate what was patently unqut',' 'yn'fair:,
“and uh/anu/. Moreover, it is the duly of public autho_rit)'éé. a'-s-:‘ L

appointment is a trust in the hands of public authorities and it .~ -

is their legal and moral duty to vlischarge their fuhc?{b;@*;;é_ .

ATFESTER




trustee with complete transpaiency as per roqui/‘(;"m_(m{--of
law. so that no person who is cligible and entitie to holc! such
post is oxcludaed from tho purposo of soloction and is nol

LS

deprived of fiis any yht.

@(ﬂ/ ‘Gonsidering the above-sellled. principles -we- are »offt-he‘

iz opinion that Act, XVI of 2009 is although beneﬁ&ialhhd- -
remedial legislation but its enactment has effec'_re_df- the m .'

service employees who were in the promotion - zone, -

therefore, we are convinced that o the extent of in service . - e

employees / petitioners, who fall within the promotfon rzbne-_'
have suffered, and in order to rectify the inadverfeﬁf'nj'iéréke -

of the réspondents/Department, it Is recommendéd that Hjé'_. .:

promotion rules in field be implemented an'd' '.l‘hOse'-,':-"' |

employees in a particular cadre to which cer’tar'hi.cjuor:a:'for

promotion is reserved for in service employees, the s‘ar.ne.:be, '

filled in on promotion basis. In order to remove the -'ambiguityf T B

—_— e ——

ppm——

and confusion in this respect an example is quofe‘id,_" Ifin any

_

cadre as per existence ruies, appointment is to-be 'made.on ...

50/50 % basis ie 50 % initial recruitment_and- 80 % ..

prootion  quota then all the employees ‘have. been

| ATTESTED
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'S~ In view of the above, this writ petition is dispo_sed of in
the following terms:-

(i) “The Act, XVI of 2009, commonly
known as (Regularization Of Servicés).
Act, 2009 is held, as bencficial and
remedial legislation, to which .n_o'

interference is advisable hence, 'up‘h'e'ld.." ~‘

WESpondents are d/rected \

o) gi' rk’“ﬂ__ﬁihmb BRI GO EbtIe -

Ab gy,

lﬁm_q*uot::,,..;«,.k‘””as".ﬁ«v..a‘p C Tty abOVC

mentl d oXd “Ie,iwnhmm:?ofdays*and

o “‘_ et was ey
OFISTHC fact1.Co i 11 sorwcememployces "“tlll" :

o thersawmould be. <omplctc ban.on - ftesh o //2’/
e ,n "/'

- lccrmtfrnom- ""‘7/ . /’ i "f:::j,k / /,,1 S
Order accordingly. A /
/7 bl 7 ,/ /
Announced. /.{’/ L 4. L C
26" January 2015 J U.D G E' L -
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f ~~rﬁ> NOTIFICATION:

Consequent upon the recommendation of the De
akhtunkhwa Elementary & Secondany Education Notification No.
d 24" July 2014, the following SCTs/CTs, SDMs/DMs,

puisnance ol

SOLPEYA-SISSRCMecting/2013/Teaching Cadre date
SATS/ATs. S I’I‘_c/ ITs. Senior Qaris/Qaris, PSHTs/SPSTs/PSTs are hereby
$ST (Phy-Maths), SST (General) noted against cach in BPS-16 (RleOOO:BOO;}AOOO) plus usual® allowances as
admissible under the rules on the regular basis under thu existing polic Dprovine

conditions given below with immediate effect and posted on * School

A. SST (BIO-CHEM)

1. PROMOTED FROM SCT/CT TO THE POST OF SST (BIO-CHEM) BPS-16

the Gevernment of Khyber P

Based “ as given be!ow

partmental Promotion Committee and in

promoted to the post of SST(Bio-Chem),

y of the provincial Govt:, on the terms and

Remarks

-~ 2. PROMOTED FROM PSIIT/SPST/PST TO TIL

POST OF SST (B10-CHEM) BPS-16

S.No | Name of Official Present Place of Schoo! Where Posted
i Posting .

1/1-A | Wakeel Zada GHSS Gagra GHSS Gagra JAV.P

373 A | Bakht Akbar GHS Ghurgushto GHSS Ghurgushto AVD
"3/3-A | Shamsur Rahman GHS Ganshal GHS Ganshal AV.P

1/4-A - Shah Bhroz Khan GHS Shalbandi GHS Shalbandi AV.P -

é i : ~N

{S/3.A | Abidul Ghafoor GHS Torwarsak GHS Kala Khela ANVP Al ‘Q\
e N
1 oia-A 1 Bakin Rasool Khan { GHS Dewana Baba GHS Dewana Baba AVP 'Z]\
| H . ™
[ 577-A Rahim Zada GHS Jowar GHS Jowar AVE -
I i - a

S.No Name of Official | Prescat Place of SC}}OO‘ Where Posted Remarks
Posting 5
8/1-A | Rahmanullah GPS Kalpani GCMHS Daggar AV.P
“ohA | Fazali Wadood | GPS Girarai GHS Katkala AVP
" 10/3-A | Khan Said GPS Bampokba GHS Nanser ANV.P
T4 | Saifor Rahman | GPS Rahim Abad GHS Ciai AN

. SST(PIIY-MATHS)

1. PROMOTED FROM SCT/CT TO THE POST OF SST (PHY-MATIIS) BPS-16

‘SiNo | Name of Official

Prescut Place of

School thrc,l’u;tcd '

Remarks

ii‘_____ﬂ_.____ Posting DU B .

12/1-12 [ Liagat Mussain GCMllS Daggar GCMHS Daggar AN.P
13/2-B | Abmad Ak GHSS Totalai GHS Janak Banda AN.P , a
14/3-8B ~uhammad Salim | GHSS Nawagai GHSS Jangai ANP T

ATTESTED

e



U —————

St i el Khan T GHSS Tl GIIS Dagai ANVD
A ) ! (.;j:'.f{"'é"t‘g.':a}-'[nl':.?"" T GHS Kawes | GUIS Chanar Ave
} 17‘1’6—-6"'17‘-—1'ihr.1b G.ul— A c,1»&11&35@1@“‘@?@2|1:-_.;a1-z1i T ANV.P
1578 | Zanwj Khan GHSS Charorai "I GHiS Daggar No.2 ANVP
1975-B | Sher Nawab Khan | GHS Jowar GH5 Katkala AVP
20/9-B | Inamudlah GHS Diwana Baba GHS Diwana Baba A.V.‘P
1/10-8 | Muhammad lqbal GMS Akhunserai GHS N-ogram AV.P
‘i’z‘/i'f.i?i‘smd i Shah | GMS Sambal "f&z?l‘a'i“"‘;i‘:n_-t;ci Dakara ANP -

— —

4 PROMOTED FROM PSUT/SPST/P

ST TO THLE POST OF SST (PHY-MATIIS) BI'S-16

\'S.[\‘o Name of Official | Present Place of [ €chool Where Posted Remarks
) Posting !
73/1-B | Sabir Rahman GPS Bando Tangai = GHS Torwarsak AV.P
24/2-B | Hamdullah GPS Manezai Kawga GHS A;sharay ‘ ANV.P
—ZS;IS-B Sher Ahmad GPS Balo Khan GHS Ghazi Khanay ANDP :’
36/4-B | Hamid ur Rahman | GPS Daggar No.l GHS Nawakaly AND
27/5-B !‘\::;sool Shah GPS Kinger Gali GHS Dokada AN.P §
28/6-B | Akmal Klmn_ GPS Rega No3 G';-lS' Bajkata ANV.DP i
29/1-B | Aziz Ahmad GPS Bampokha Gi-{S Kala Khela AN.P S\
"30/8-B | Rahim Dad Khan GPS Jowar No.3 GHS Bazargay ' AV.P 1
! ] .

_C. SST{GENERAL)

5. PROMOTED FROM SCT/CT

TOTHE POST OF SST ( GENERAL) BPS-16

Q
/)\
' c:zla:c,

S.No | Namecof OfﬁciT\ Present Place of School Where Pos{t;d Remarks
) A i . Posting ' i
= 131n-C ';I Hakim Khan GHSS Nawagat | GHS Asharay ANV.P
/ nn-c 1| Abdul Halim GHS Jowar GMS Shanai‘Torwarsak AV.P
33/3-C | AliJan GHSS Agarai GHSS Agarai AV.P
34/4-C ~{*Hazrat Rahman GHS Batai GMS Malakpur AV.P
35/5-C | Abdur Rashid GHSS Totalai GHSS Totalai AV.P
36/6.C | Nawar Khan | GHS Dherai GHS Chanar AV.P
37/7-C | Ghulam Rahman GHS Batat GHS Dokada :A.V.P
38/8-C | Sher Wali Khan GHS Jowar GHS Girarai ANV.P
39/9-C Shamiul ‘lslam GHSS Jangai GHSS Jangai AV.P . -
10710-C | Bashir Ahmad GHSS Totalai GHSS Totalai AVP
\__:A1~C Saifur Rahman GHSS Gagra GHHS Tangora AV.P

ATTESTED .

~
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vl Condiniens:-

Endst; No.3029-36

Ted

SV W de

o o~d

Thew wonld be on probation for a period ol one year exicndable for another one yca(z

Thiw vall be zoverned by such rules and regulations as wwiy be issued from time to time by the Govt.

Thew services can be terminated at any lime, in cagr their performance is (ound unsalisfactory during
probatienary period. In case of misconduct, they shali ¥, proceeded under the rules (ramed front time to time.
Charve report should be submitted to all concerned.

Their inter-Se-seniority on tower post will remain intaet.

6. Mo TAF DA will be allowed to the appointee for joining their duty.
7. They will give an undertaking to be recorded in thewr service books to the sffect that il any over payment js
made 1o them, in light of this order, will be recovergd and if he is wrongly pr6111oted he will be reversed.
§. Theirposting will be made on school based, they will have to serve at the place of posting and their service is
.not ransicrable to any other station. o : : .:"
9. Before handing over charge, once again their docuinents may be checked if they have not the required ‘Q\
N
relevant qualification as per rules, they may not be handed over charge of the post. ‘(}
e &
)
CONSEQUENTIAL TRANSFER / ADJUSTMENTS >
The following SST BPS-16 are hereby consequentially transferred / adjusted at the schools noted against \
their names in their own pay and scale with immediate effect in the interest of the public.
\\)
['S.No | Name of Official Present Place of Posring | School Where Posted | Remarks d
B Habibullah SST(PHY- GHS Dewana Baba GHS Matwanai AV.P ( Newly
MATHS) ' Upgraded)
P2 Siyir Khan SST (GENERAL) | GHS Clecna GHS Matwanai A.V.P ( Newly
i : ' Upgraded)
i3 Jan Bahadar Khan SST(PHY- T GHHSS Jangai GHS Dherai Vice S.No.14/3-B
. MATHS)
4 § Muhammad Abrar SST GHS Bagra GMS Kalil Vice S.No.8§3/2-C
(GENERAL) ol '
S Hidas atur rahman SST GMS Guimbat GH3 Guibandi Vice S.N0.77/15-C
| (GENERAL) : ) '
(HANIF-UR- RAHMAN)
DISTRICT EDUCATION OFFICER(M)
BUNER.

Dated. 30/10/2014.
Copy forwarded for information and necessary action to ;-

Dircctor Elementary &Secondary Education Khyber Pakittunkhwa Peshawar with o/t
Endsit: No.3436-40/File No.2/Promotion SST B-16 duted Peshawar the 28/10/2014.
Deputy Commyissioner Buner. :

District Accounts Ofticer Buner

District Monitoring Gflicer Buner c
Principals/Head Masters concerned. '

Sub Divisional Education Officer (M) Buner
Officials concerned.
Master file.

b

7]
etr Bofrefle
DISTRICT EDUCATION OFFICER(M)

KTTF?’TFD : BUNER. (/;/‘




BEFORE THE PESHAWAR HIGH COURT, PLDKPWB.R -
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1
2
3
4
5.
6
1
8
9

10.
11.
12.
13.
14.
15.
- 16.
17.
- 18.
19.

—

s W RAE SN ey

Rehmatullah sST, GHSS, Gagra, District Bun
Shahbaroz Khan 38T (SC), GHS Shal Bandi
Inamullah S5T (sC) GHS Diwana Baba

.. Bakht| Rasool Khan (sC) GHS Diwana Baba

Abdur Ragib ssT (G) GHS Bajkata
Sher Akbar SST (G) GMS Banda
Shairbar 85T (G) GM3 Kuz Shamnal.
Aub Zar SST (G) GHS Cheena
Habib-ur-Rehman gST (G) GHS Bagra
spaukat SST (5C) CHSS Amnawat '
Subhani Gul §ST (G) GMS Alami Banda.
Gul Said SST (G) GHS Karapa

Siad Amin SST (C) GCMHS Daggar
gardar Shah (G) GCMHS Daggar
1srar Ullan SST (SC) GHS Chanar
Mahir Zada (ssT) GHS Shal Bandai.
Shir Yazdan sST (G) District Buner

' Bahari Alam ST (5C) GHS cnal Bandai

Miskeen 58G (G) GMB Shargahy, District Bu'n'ef."f o

Tersts

Government of Khyber Pakhtunkhwé .
Secretary, E&SE Departmernt; Peshawar. ‘

Director B&SE, KPK, Peshawar

. ;‘-,:,.District-.Education Officer (1\/[) Buner QtDaggar : 6" DEC 2f

ATTESTED




’."‘-r‘:',”\' or those who did fall in the promotxon zone to ﬁle

- .
WRIT PETITION UNDER ARTIQLE 199
OF THE CONSTITUTION OF THE

ISLAMIC REPUBLIC OF PAKISTAN,

1973.
Sheweth;

1) That nurmerous vacancies of SS T in BPS-16 were avallable

in the respondent department since long and no steps a

were taken for '1ppointments against those : posts.

However, in the year 2009 an advertiser'rient"'was;,“

published in the print media, inviting apphcatlons for'-v"

appomtment against those vacancies, but a rider was'

given therein that in-service employees Would”_ not ke -

eligible and they were restrained from. meking..

applicatiohs .

2) That the petitioners do belong to the category Of 1n__;:.‘1"‘

service employees, who were not perrmtted to applyf'ﬁ-:-‘

against the stated SST vacancies.

3) That those who were appointed on adhoc/ contract ba51s _‘ .

against the ~abovesaid vacancies were later 'onv" |

regulanzed on the st:tength of KPK Empl'oyeeé v
(Regularization of services) Act, 2009 (Act No XVI of

2009)

employees, referred to in the precedmg para prompted

the left out contendents, may be fhe in- ser\nce

mployees Who desired to take part in the competmon |

EXAMINE

Peshawar Hign o'y

ATTESTED

4) That the regulanzatlon of the adhoc/ contract a P

g T YT
TELA D v



petitions, which were ultimately decided vide a -

consolidated judgment dated 26.01.2015 (Annex ' A )

5) That while handing down the judgment, 1b1d h1s-,'” .
Hon'ble Court was pleased to consider the promotmn .
quota under pa:cagraph 18 of the judgment, as. also e-f.
direction was made in that respect in the coric':iudi"ri‘g'i“

para to the following effect:-

«Official respondents are directed to {szork'o"-ut'_ -
the backlog of the promotxon quota as per above o
mentioned example, within 30 . days : and -
consider the in-service employees; t111 t.he -
packlog is washed out' ¢i]1 then there _Woeld be

complete barn o n fresh recr witments”

) That the petitioners Were considered for promotion,
pursuant to the findings given by this august Court in tﬁe
abovereferred judgment and they Were appomted' oﬁ

| promotion on various dates rangmg from Ol 03 2012 to‘ o

31.07.2015 (Annex “B™), but Wlth 1mmed1ate effect

against the law laid down by the august Supreme Cou:ct = AR

that the promotees of one batch/ year shall rank Semor‘ '

to the initial recruits of the sarae batch/ year. -

7) That till date seniority list of the SSTs in BPS 16 'Ilasl.ﬁotj‘: |
been- 1ssued as agamst the legal obhgatlon of the

respondents to issue semorlty list every year;, “3

ATTESTED

That though the petmoners were having the reqmred
qualifications much earlier and the vacancies. were also -

available, but they were deprived of the - beneﬁt of

promotion at that juncture, as against the pr1nc1p1e of law

AT?EST'

.
| wmdme

;@h i




9)

laid down by the apex Court in the case of Azam ‘Ali .

reported 1985 SCMR 386 and followed in” Muhammad

Yousaf (1996 SCMR 1282). As such they were depnved: '

from the enjoyment of the high post not only in texms of

status but also in terms of financial benefits for years.

That feeling mortally aggrieved and having no other'-" "
adequate and officacious remedy, the petltloners’ -

approach this august Court for a redress, mter aha on "

the following grounds:-

GROUNDS:

A.

That the petitioners were equ1pped with all the reépii-"ce_f -
- qualification for promotion O the posts of SD’T‘ (BPS 16) :
long ago and also the vacancies were avallable put for -
no valid reason the promotions were Wlthheld and the;l.
posts  were retained- vacant in the promotlon quota'
creating a backlog, which was not attributable to the' ‘
. petitidneré hence, as per following exammatlonby. the I
august Supreme Court, the petitioners. are entitied to SN

the back benefits from the date the vacanc1es_i had

occurred;

“promotions of such promotee (pet1tzoners 5
in the instant case) would be regular from ' L
date that the vacancy reserved under the_ A

Rules  for departmen tal - promotzoni B

occurred”

That the petitioners have & right and entiltl'emerit fo' the o

back benefits attached to the post from

ATTESTED & x KM IN E}

Pe hawar’Hcgh ouﬂ'

DEC 2016 -

- e

= ay the L
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N
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] qualiﬁcations of the peti

tioners and availabl 1ty oi the o

vacancies co'mcided.

c. Thatthe petitioners

same batch, are

fresh appointees,

seniority list and

peing the promotees of one and the N

required 1o pe placed semor to. the

but the respondents have sat on. the_l

uptill now 1o senjority list Whatsoever N

has beell issued/ circulated.

D. Thatin Vi
{ issued, the pet

-appeal nor can

Court calt is

respondents to

the principle of law lai

pronouncements reported 1

SCMR 325, etc.

g£. That the petitioner
dance with law as agal

accor

iew of the fact that 0

itioners neither can

o seniority list has been .

nave recourse to the Services. Tnbunal o "

cue appropriate dlvectlons to : 'fhe"

act in accordance with law, m v1ew oi
d down by the apex Court in the ‘_ .

n PLD 1981 SC 612 2003

s have not been treated

inst the pY owsxons of A:c’ncle

4 of the Constitution.

" F. That petitioners re

AP responden

- Pﬁ%ayer

1-’?4 &‘ £ IO )
' Inview of the

. \ accef)tance of thi

pleased to issue an approp

grounds with leave of th
ts becomes known to them.

for treating the promouon of the

serve their right to urge 3 raddi'tio'nalf '

e Court, after the stance of the

foregoing, 118 1

s petition, thla Hon'ble. Court may be'_

ATTE%TED

file a departmental__: T

for agitating‘their grievances, therefore, th1s august KR,

A ST AT e .

s, therefore, prayed thét;o_:d e .

riate direction to the Iespondents‘_'-.

petltloners from the date' IR




od on, and the vacancies had bécor:rie"—':"
culate the g_gniori.ty 1isw:‘ S IR 'I G

they WeIe qualifi
s to the "-lbg‘-t-itioners being: L

and also to cir
senior position
the fresh yecrults. -

available’,
18), giving
promotees agé‘mst
which the petitioners’ are found gt

other rermnedy 1o
o be granted.

Any
nd equity may als

in law, justice a

Petiticners

Through

Muhammad
Ldvocate Sup;gn

& ‘ Oy
G\eg2

Kkhta¥ 1lyas
Advocate High C

ourt

ect matte_r"‘;hés
ot Court. © <
Advoéate

on the sub]

CERTIFICATE:
in this augu

It is ce;tiiied that n
carlier beel filed by the petit

o such petition
ioner

- LISTOF BOOKS:
1) Constitution of pakistan, 1973.

9). Case law according 10 need.
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PESHAWAR HIGH C OQURT, PESH/;I W;?IR.' :

ORDER SHEET .

{. Date of Order/

Proceedings

(01/12/2016.

WAOAR AHMAD SETH,J..  Through  the. instant writ. |

petition, the petitioners  have prayed for- issuance . of an

appropriate writ directing the respondents to treat their promotion -

seniority list of SSTs BS-16 by giving them senior-positi'on being-

promotees against the fresh recruits.

[\

3. ‘The prayer so made, in the writ petition a’nd arguéd |
at bar clearly bifurcate, the case of pe'tit'io'nc'rs“'i'n two paits; |

firstly, petitioners are claiming an appropriate -dire'ct_i'on_’to'_’ths !

| respondents (o circulate the senior list of SST$ (BS416).,-YCS,

Act, 1973, lor proper administration of service, cadre, or post, the

I

ATTESTED

ey

T

X ATATN ER

/A6 DEC 2016

from the date, they were qualified on and also 0 circulate the |~

Argumens heard and available record gone through. | =

according to section-8 of Khyber Pakhturkhwa, Civil Servants. |. S

- i E s
. Peshawar High ourt | -



AN
CaN

appointing authority shall cause a seniority list.oi"tht.': mcnﬁhers of -
the time being of such service, cadre, or post to be- -pfepéred; and A.
(he said seniority list so prc&mrcd unider subs&g[idn—,ll; sll_m-ll ‘bc',
revised and notified in the official gazette at Ieasi once in ‘z_lh'
calendar year, preferably i11 the month of J an@éry. In -v‘ie'w" ,qf ’th_'e‘_. o
clear provision of law, the first prayer of the peﬁtioners, is
allowed with the consent of learned AAG ﬁﬁd t.he_';oh;petc;nt
authority is directed to issue the seniority list-o.f'S.S'f’s BS-lé,fﬁ} - |

accordance with the law, relating to seniority” etc, but in the |.

month of January, 2017, positively.

whetein'® théy, hal

respondcms for; treating the; ‘profiotionrof the: petltwners from thc

g T N T B e L T T T SOt Sy e ) ey L
pertains :to -terms ‘amd-condition -of service.and..as .such. under

'11"[1C16-212 of ] e, constitution. this.Court.is. baured 10. enteu"nn that

N

f‘_pomon of the Wit petition.”

/ 5. In view of the above, this writ petition is _disposcd of

AT T/L-.. Eh

ATTEOVED ‘
s e .
Pesb:w%':alN g \3’1_ :

16DEC 206




X,
Date OF Proese

T uu e TR I el

received By

No of Puves. ool
Capyinge fed

roent Foe ..
Yateof P pus

Jate of Celivery s

with the direction to the respondents, as indicated in. para-3,

whereas the seniority and promotion being terms and-conditions

JUI‘ISdICUOH

N Eee

00 sptation of A m'c""' T .,/4/}”/41

LAY UUUDIURCRRN y AV

vEasLs

bate Civen For el

.......

‘Nawab Shal

of service is neither cntertain-able nor maintainable -in- writ®] -
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BETTER COPY.

IN THE SUPREME COURT OF PAKISTAN
(APPEAL JURISDICTION)

PRESENT:

MR. JUSTICE EJAZ AFZAL KHAN
‘MR. JUSTICE SH.AZMAT SAEED
MR. JUSTICE EJAZ UL AHSAN

CIVIL PETITIONS NO. 127-P TO 129-P OF 2016

(Against the judgment dated 26.01.2015 Peshawar High Court, Peshawar
passed in with Petition No.2905 of 2009, 3025 of 2009, and-others

The Chief Secretary, Govt: of KPK, Peshawar and Others Petitioner(s) '
(in all cases)

VERSUS

Attaullah and Others
Nasrummullah and Others.
Mukhtar Ahmad and Others. Respondents

F or the petxtloner(s) Mr.Mujahid Ali Khan, Addl.A.G.KPK

F or the respondent(s) Mr.Ghulam Nabi Khan, ASC
Mr.Abdul Qayyum Sarwar, AOR

Date of Hearing 20.09.2017
ORD E R.

- Ejaz Afzal Khan J. The learned Addmonal General
appearmg on'behalf of the Govt. of KPK stated at the bar that as per
1nstruct10ns of the Government he does not press these petitions. D151mssed
as such

Sd/—E]az Afzal Khan,J ,
- Sd/- Sh.Azmat Saeed,]J. o ' :
Sd/- ljaz ul Ahsan, J : ' - ‘ |

ISLAMABAD : L !
20.09.2017 f
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- BEFORE THE HONORABLE KHYBER:

.

PAKHATUNKHWA SERVICE TRIBUNAL

PESHAWAR.
Service Appeal Nq: ‘92 /2018 .
Hakim Khan SST(G) GHS Sﬁra Distrié:t"éUnil" T Appellant.
VERSUS |
Secretary E&SE Department, Khyber Pékhtunkhwa & others. ... Respondents

JOINT PARAWISE COMMENTS ON & FOR BEHALF OF RESPONDENTS No: 1-3.

Respectfully Sheweth :-

v,

 The Respondents submit as under:-

PRELIMINARY OBJECTIONS.

1 Thatthe Appellant has got no cause of action/locus standi.
Ll That the instant Service Appeal is badly time barred.

3 That the Appellant has concealed material facts from tﬁis Honorable Tribunal.
4 Thét the instant Service Appeavl is based on mala fide intentions.

5 That the Appellant has-r;ot come -to this Honorable Tribuna! with cleaﬁ harids;

6 That the Appellant is not entitled for the relief he has sought from this Honorable
Tribunal. '

7 . That the instant Service Appeal is agfé‘i"ﬁ"ét't‘h'e pfevailing law & rules.
8 That the instant appeal is based on mala-fide intentions just to put extra ordinary
© pressure on the Respondents for gaining illegal service benefits against the post of .
e SST(Sc: ) -
- 9 That the Appeal is not maintainable in its present form.

‘ 10 That the Appeal is bad for mis-joinder & non joinder of the necessary partiesf.

11 That this Honorable Tribunal has got no jurisdiction to entertain the instant case.

e,

-12 That the instant service appeal is barred by law.
13 That the appeliant has been treated-l;a; per law, rules & policy.

14 That the appellant is not competent to file the instant appeal against the Respondents.

; N}S That the notification datéd 28/10/2014 is legally corﬁpetent & is liable to be maintained.




B
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ON FACTS.

1 That Para-1 is correct to the extent that the Respondent Department has sought
.. application from the eligible candidates for the appointment on adhoc basis against the

[

SST(G) Post in the year 2009 with the conditions that the in service teachers of all cadres
are not eligible to apply for the said adhoc & contractual posts. :

That Para-2, is correct that the appellant is a regular & bona-fide Civi] servant in the
Respondent Department & was not allowed like others in service teachers on the grounds
that the advertised posts for SST(G) in BPS-16 are on contractual & adhoc based upon

which the regular & in service teacher’s adjustments would be fatal for their respective

" service carcer. Hence, they were barred not to apply for the said adhoc posts in the

L2

Respondent Department.

That Para-3 is correct that through an act of Services Regularization Act 2009 passed by
the Khyber Pakhtunkhwa Provincial Assembly the services of those teachers who were
appointed on adhoc basis regularized by Respondent Department. (Copy of the said Act
2009 is already attached with the Jjudicial file for ready references).

That Para-4 is incorrect & denied on the grounds that the Respondent Department has
promotion policy for in-service teachers under which these teachers are also promoted
in upper Scale & post on the basis of their respective seniority cum fitness basis in view
of the reserved quota for each cadre, whereas rest of the para regarding filing of a Writ
Petition 2905/2009 before the Peshawar High Court decided on 26/01/2015 with the
directions to consider to the Petitioner for promotion against the SST(G) B-16 Post &
consequent upon the sajd judgment dated 26/01/2015, the Respondent Department
has promoted the Petitioner against the SST(Sc: ) post in BPS-16 in view of his seniority
cum fitness basis in the Respondent Department.

That Para-5 pertains to the Court record & judgment dated 26/01/2015 which has

already been implemented by the Respondent Department, hence no further
comments.

That Para-6 is correct to the extent that the appellant has been promoted against the

SST(G) B-16 post on the basis of his seniority cum fitness basis on dated 30/10/2014
with immediate effect instead of the year 2009,

That Para-7 is incorrect & denied. The stand of the ap;peilant is baseless & without any
cogent proof & legal justification& even against the factual position that the
Respondent Department is regularly issuing the final seniority list of all cadres including

' the SST (G) B-16 post under the provision of Sectioon-8 of Civil Servants Act 1973,

That Paa-8 is incorrect & denied onthe grounds that the appellant has been promoted
against the SST(G) BPS-16 post in accordance with rules & on the basis of his seniority
cum fitness alongwith his other batch mates in the Respondent Department. Hence, the
plea of the appellant is baseless & liable to be rejected on the grounds that the cited
judgments reported as SCMR P-386 & SCMR 1996 P-1287 of the August Supreme Court

of Pakistan are not applicable upon the case of the appellant,

That Para-9 needs no comments being pertains to the Court record.

10 That Para-10is also needs no comments being pertains to the Court record.




&

11 That Para-11 is correct that the Res‘pdndent department has filed a CPLA against the

12

judgment dated 01/12/2016 passed by the Peshawar High Court before the August
Supreme Court of Pakistan but on later the said civil Pétition was withdrawn on the
grounds that as per judgment date 26/01/2015 of the Peshawar High Court, a back-legs

., has been worked out for the promotion of in service teachers on the basis of their

respective seniority cum fitness basis within the prescribed period of time, promotions
to the in service teachers are allowed on the basis of seniority cum fitness basis sin view
of the prescribed quota for each cadre in the respondent department.

That Para-12 is incorrect & denied. No departmental appeal has been filed by the
appellant to the Respondents. Hence, the appeal in hand is liable to be dismissed on the
following grounds inter alia :-

ON GRONDS.

A Incorrect & not admitted. The impugned Notification dated 28/10/2014is in accordance

with faw, rules & policy, as well as with immediate effect in terms of the appointment
Promotion & Transfer rules 1989. Hence, liable to be maintained in favour of the
Respondents.

Incorrect & not admitted. The statement of the appellant is baseless & liable to be
dismissed on the grounds that the appellant has been treated as per law, rules & policy
vide Notification dated 28/10/2014, which is not only within legal sphere but is also
liable to be maintained in favour of the Respondents.

Incorrect & denied. The appellant is not entitled for the grant of back benefits against

the SST(G) post since 2009 under the relevant provisions of law, recruitment &
promotion policy.

Incorrect & denied. The appellant has been treated as per law, rules & criteria in the

instant case having no violation of Articles 25 & 27 of the constitution of Islamic
Republic of Pakistan 1973 by the Respondents.

Incorrect & misleading. The stand of the appellant is illegal & without any cogent proof
& justification.

Legal. However, the Respondent Department seeks leave of this Honorable
Tribunal to submit additional grounds, record & case law at the time of
arguments on the date fixed.

. Inview of the above made submissions, it is most humbly Prayed that this
Honorable Tribunal may very graciously be pleased to dismiss the instant

service appeal with cost in favor of the Respondent Department in the interest
of justice. '

Dated __/ /2018 : mﬁé{&

E&SE Department Khyber

'V’:7 Pakhtunkhwa, Peshawar.

(Respondents No: 283}

ary .
epartment Khyber X

Pakhtunkhwa, Peshawar.
(Respondent No: 1)




~ ~ HEFORE THE HONORABLE ' KHYBER PAKHATUNKHWA SERVICE TRIBUNAL
] BESHAWAR. B

Service Appeal No: - :/2018

T e T TR T e Distriet 2.0 R Appellant.
VERSUS
Sceretary E&SE Department, Khyber Pakhtunkhwa & others. ......Respondents
AFFIDAVIT
L. . -2 . Asstt: Director (Litigation-Il) E&SE Department do hereby"

zolemnly affirm and declare that the contents of the instant Parawise Comments are true &
correct to the best of my knowledge & belief.

Deponent

0

Asstt: Difdctor {Lit: 1)

E&SE Department, Khyber

pakhtunkHwa, Peshawar.




