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KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR.

Service Appeal No. 1082/2019

BEFORE: MRS. ROZINA REHMAN MEMBER (J)
MISS. FAREEHA PAUL . MEMBER(E)

[brahim Khan, Forest Guard, Buner Watershed Division Swari Buner.
we. (Appellant)

Versus

1. Conservator of Forests, Watershed Management Circle Abbottabad.
2. Divisional Forest Officer, Buner Watershed Division Swari Buner.

3. The Chief Conservator of Forests, Northern Southern Forest Region-II

Peshawar.,

4. The Chief Conservator of Forests, Central Southern'Forest Region-i Peshawar.

.... (Respondents)

Mr. Fazal Shah Mohmand ’
Advocate .. For appéllant

Mr. Muhammad Adeel Butt

Addl. Advocate General For respondents
Date of Institution..................... 22.08.2019
Date of Hearing........................ 31.05.2022
Date of Decision....................... 31.05.2022
JUDGEMENT

FAREEHA PAUL, MEMBER (E): The service appeal in hand has been instituted

" under Section 4 of the Khyber Pakhtunkhwa Service Tribunal Act, 1974, against the

office order dated 15.07.2019 of respondent No. 1 whereby departmental éppeal of the
appellant filed against the order dated 24.04.2019 of respondent No. 2 has been rejected.

The orders have been impugned to the extent of treating the period between 28.08.2012

-




to 21.02.2018 as extra-ordinary leave, with recovery of three months pay as against the
law, facts and principles of jusﬁé:e.

2. Brief facts of the case, as per available record, are that the appellant joined the
duty as Forest Guard on 17.08.1985. While he was posted as Forest Guard Buner
Watershed Division Swari, he was involved in certain criminal cases and FIRs were

lodged against him as follows:

FIR No. 460, dated: 27.08.2012 under Section 506/34 PPC

FIR No. 473, dated: 05.09.2012 under Section 506/34 PPC

FIR No. 97, dated: 01.03.2013 under Section 302/324/148/149 PPC, PS Daggar.
He was suspended vide office order No. 06.09.2012 but his salaries were paid till
February 2013. He was arrested on 22.02.2016 and in the‘ same year he filed a writ
petition for rel'ease of his salaries. He was tried in the court of law and was finally
acquitted of the criminal case registered vide FIR No 97 dated 01.63.2013 by ADJ/1ZQ-
I1I Buner vide judgment dated 27.06.2018. After release from criminal case he submitted
his arrival on 11.07.2018 which was accepted vide order dated 19.07.2018 and was
attached with RFO Chamia Watersehed Range. An inquiry was conducted against him on
the basis of which the period from 28.08.2012 to 21.02.2016 was treated as extraordinary
leave alongwith recovery of three months pay and the period from 22.02.2016 to
27.06.2018 was treated as period on duty vide office order dated 24.04.2019. Hence the
instant appeal.
3. Respondents were put on notice who submitted written replies/comments on the
appeal. We have heard the learned counsel for the‘ appellant as well as the Assistant
Advocate General and perused the case file with connected documents minutely and

thoroughly.

4, The learned counsel for appellant contended that he was suspended vide order -
dated 06.09.26 12 and hence he was entitled to the salaries of the said period as per GFR
and FR-54. He further contended that impugned order had been passed in violation of the
procedure and t'he appellant had not been issued any charge sheet or showcause notiée.

He argued that the appé]lant had been acquitted of the criminal case by the competent

B




- o T -
-+ gt e -, g
Lo PSR I

DR I S VSR

court of law and as per law and rules governing his services, he was entitled to all the

benefits of the said period.

5. The learned Additional Advocate General contended that the appellanf was
absconded and. out of law during the period 28.08.2012 to 21.02.2016 i.e more than 4
years which was a long period. He further said that the Peshawar High Court Mingora
Bench had not decided his writ petition No. 507-M/2016 due to involvement in é murder
case. He was acquitted by the Additonal Sessions Judge Buner vide judgement dated
27.06.2018. An inquiry was conducted by the order of the Administrative Department
and in light of the said inquiry report the absconded/absent period from 28.08.2012 to
21.02.2016 was treated as extra ordinary leave as he was out from duty which was a
“misconduct” and “in-efficiency” under the (E&D) Rules 2011. However the period from
22.02.2016 to 27.06.2018, spent in the judicial lock up was treated as duty under FR-53
of the Fundamenfal Rules 1934 read with CSR 194 (A). He invifed the attention to
c_hapter-HI general condition of service FR-17 which stipulated, “An officer/official shall
begin to draw the pay and allowances attached to his tenure of a post with effect from the
date when he assﬁmes the duties of that post and shall cease to draw them as soon as he
ceases to discharge those duties”. In view of that rule the petitioner did not perform any
duty during the absconded period from 28.08.2012 to 21.02.2016, therefore the said

period was treated as extra-ordinary leave.

6.  The appellant absented himself from official duty without informing his competent
authority. Although he was acquitted in FIR No. 97 but other cases are yet to be decided
by the respective courts of law. Record provides that notice of absence from.duty was
issued at his home address after fulfilling all codal formalities, that is issuing him charge
sheet and statement of allegations and conducting inquiry. He was given opportunity of
personal hearing also. The absence period from 28.08.2012 to 21.02.2016 has been
defined and that was the time when he remained an absconder also. Rules governing the

services of. the appellant are very clear and it transpires that the respondents had been
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quite lenient in treating his period of absence as extra-ordinary leave. It was based on his
éwn admission during his perédnal hearing, when he said that he had been paid salaries
upto February 2013, despite the fact that he did not perform any duty during that period
and was absconding, that the salary of three months had been ordered to be recovered

from him. The recovery is justified on the part of the respondents.

7. [n view of the facts narrated above, the appeal in hand is dismissed. Parties are left

to bear their own costs. Consign.

8. Pronounced in open court in Peshawar and given under our hands and seal of the
Tribunal this 31" day of May, 2022.

4 e
(ROZINA REHMAN) (FAREEHA PAUL)
' der (J) Member (E)
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Mr. Fazal Shah Mohmand, Advocate for the appellant present. Mr.
Muhammad Adeel Butt, Additional Advocate General for the respondents

present. Arguments heard and record perused.

2. Vide our detailed judgement containing 04 pages, we' have arrived at the
conclusion that the instant appeal being devoid of merits is hereby

dismissed. Parties are left to bear their own costs. Consign.

3. Pronounced in open court in Peshawar and given under our hands
and seal of the Tribunal this 31" day of May, 2022.

(ROZINA REHMAN) (FA EHAﬁJL)
: ¢mbler (J) Member (E)
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L2001 SCMR269

[Supreme Courf of Pakistah]

Present: Muhammad Bashir Jehangiri, Munir A. Sheikh
and Nazim Hussain Siddiqui, JJ

ATTAULLAH SHEIKH---Petitioner
.oversus, .. .
WAPDA and others---Respondents
Civil Appeal No.668 of 1999, decided on 20th September, 2000.

(On Appeal from the judgment, dated 1-9-1997 passed by the Federal Service Tribunal in Appeal No.295(L) of
1997).

(a) Constitution of Pakistan (1973)----

—--Art. 212(3)-—-Fundamental. Rules, F.R.' No.54(b)---Leave to appeal was granted by Supreme Court to
consider if F.R. No.54(b) already having been declared as repugnant to Injunctions of Islam as per judgment of
Supreme Court reported as Dr. Muhammad Islam, Instructor, Animal Husbandry In-Service Training Institute,
Daudzai, Peshawar District v. Government of N.-W.F.P. (1998 PLC (C.S.) 1430) could be invoked.

‘ Dr. Muhammad_ Islam, Instructor, Animal Husbandry In-service Training Institute Daudzai, Peshawar
District of N.-W.E.P. (1998 PLC (C.S.) 1430 ref.

(b) Fundamental Rules----

----- F.R. 54(b)---Pay and allowances, grant of---Period of absence from duty- --Entitlement of reinstated civil
servant---Scope-—-Authority under the provision of F.R.54(b) of Fundamental Rules may withhold part of
allowance+and pay of a Government servant on his reinstatement---Rule 54(b) could be invoked by the
Departmental Authority in appropriate cases--Where the civil servant is not honourably acquitted and his case is
not covered by F.R.54(a) of Fundamental Rules, Revising or Appellate Authority may under the provision of
F.R.54(b) of Fundamental Rules, still grant to the civil servant for the period of his absence from duty such
|

portion of such pay and allowances as the Authority deems fit---Normally the period of absence from duty in a
case covered by F.R. 54(b) of Fundamental Rules is not to be treated as period spent on duty, but in deserving
cases, the Revising/Appellate Authority can direct so.

(¢) Criminal trial--—

----Acquittal---All acquittals are "honourable” and there can be no acquittal which can be termed as
"dishonourable™.

,-
Dr. Muhammad Islam, Instructor, Animal Husbandry In-service Training Institute Daudzai, Peshawar District
of N.-W.E.P. (1998 PLC (C. S.) 1430 ref.

(d) Fundamental Rules---

---- F.R. 54---Pay and allowance for period of suspension---Acquittal of civil servant from criminal case---Civil

servant was reinstated in service after acquittal from a criminal case---Payment of subsistence allowance only to

the civil servant---Validity---Where the criminal charges were not established before a competent Court of law

and the Civil servant was acquitted on those specific charges, the departmental proceedings exactly on the same

charges, would be wholly irrelevant 'and unjustified---Civil servant was acquitted by the competent Court of
: law which would mean that civil servant had not been suspended and would be entitled to all pay and
’ allowances admissible under the rules, minus the amount which the civil servant had already drawn.
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- Dr. Muhammad Islam, Instructor, Animal Husbandry In-service Training Institute Daudzai, Peshawar District
of N.-W.E.P. (1998 PLC (C.S.) 1430 and Government of N.-W:F.P. v. .A. Sherwani and another PLD 1994 SC

72 ref.

Ch. Amir Hussain, Advocate Supreme Court for Appellant,
Muhammad Sharif, Advocate Supreme Court for Respondents.

|
|
Date of hearing: 20th September, 2000.

NAZIM HUSSAIN SIDDIQUI, J.----This appeal with leave of this. Court is directed against the judgment,
dated 1-9-1997 passed by learned Federal Service Tribunal in Appeal No.295(L) of 1997. '

2. Leave to appeal was granted to consider if the Fundamental Rule No.54(b) already having been declared as
repugnant to Injunction’ of Islam as per judgment, dated 11-11-1990 of Federal Shariat Court passed in Shariat
Petition No.4/1/1988 and this finding having been affirmed by this Court through judgment, dated 2-6-1998
reported as Dr. Muhammad Islam. Instructor, Anima! Husbandry In-service Training Institute, Daudzai,
Peshawar District of N.-W.F.P. (1998 PLC (C.S.) 1430) could be invoked. Fundamental Rules Nos.53 and 54,
which are relevant for this case are reproduced below for reference:----

"E.R. No.53.--A Government servant under suspension is entitled to the following payments:--

(a) In the case of [an employee of the Armed Forces] who is liable to revert to Military duty, to the pay
and allowances to which he would have been entitled had he been suspended while in military

employment.

(b) In the case of a Government servant under suspension, other than that specified in clause (a), he shall
be entitled to full amount of his salary and all other benefits and facilities provided to him under the

contract of service, during the period of his suspension.

"F.R. No.54 --Where a Government servant has been dismissed or removed is reinstated, the revising or
appellate authority may grant to him for the period of his absence from duty--

(a) if he is honourably acquitted, the full pay to which he would have been entitled if he had not been
distnissed or removed and, by an order to be separately recorded, any allowance of which he was in
receipt prior to his dismissal/removal; or

(b) if otherwise, such portion.of such pay and allowances as the revising or appellate authority may
. prescribe.

In a case falling under clause (a), the period of absence from duty will be treated as a period sent on duty.
In a case falling under clause (b), it will not be treated as period spent on duty unless the revising appellate
authority so directs.

Explanation.----In this rule, "revising authority" means the "authority" or "authorised Officer" as defined
in the Government Servants (Efficiency and Discipline) Rules, 1973, who passes the final order on the
case and not the authority who passes an order on appeal. "

3. In F. R. 53, clause (b) was substituted by the S.R.0. 1173(1)/94, dated 21-9-1994, Gazette of Pakistan,
Extraordinary, Part II, dated 5-12 1994 and FR No.54 substituted by S.R.O. 718(1)/93, dated 2-8-1993 Gazette
of Pakistan, Extraordinary, Part II, page No.1339. August. 22, 1993. (Effective from 30th June, 1993)."

4. The relevant facts for decision of this appeal are that the appellant previously was working as Senior Clerk,

VVAPDA, Operation Division, Kot Addu, District Muzaffargarh. On 24-4-1982, F.I.R. No.31 P.S. FIA, Multan
under section 161, P.P.C. read with section 5(2) of the Prevention of Corruption Act, 1947 was registercd
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against him with an allegation of having accepted illegal gratification from one Ghulam Abbas, complainant.
- Vide judgment; dated. 17-10-1991 of learned Special Judge (Central) Multan, the appellant was acquitted
extending him the benefit of doubt.

5. He on 8-5-1982 was suspended and reinstated on 4-11-1982. Again on 20-8-1984 he was suspended and
reinstated on 20-9-1993. While reinstating, the respondent No.3, Superintending Engineer (E), WAPDA,
Multan Circle, Multan ordered that nothing shall be paid to the appellant over and above the subsistence
allowance already paid to him during suspension period. On the contrary, the appellant claimed that he was
entitled to full dues during the suspension period and above order denying him any payment over and above the

. subsisténce ailowance, was contrary to law. He preferred departmental appeal on 11-10-1993, which was
rejected on 5-6-1997. The department maintained that respondent No.3 had rightly held that the appellant was
not entitled to any amount over and above the subsistence allowance already paid to him. A plea was also taken
by the department that the appellant was simultaneously proceeded under WAPDA (E&D) Rules and was
reverted as LDC for one year, hence was not entitled to full dues under F.R. No.54(b).

" 6. The matter was taken up to the Federal Service Tribunal and learned Tribunal maintained the above order and
rejected the appeal by the judgment, which has been impugned in this appeal.

7. Adverting to the leave granting order, it is noted that the leave was granted to consider whether under the
circumstances, Rule 54(b) could be invoked. It is significant to note that in the case of Dr. Muhammad Islam the
following was observed:--

"It may also be noted that the provisions of F.R. 54(a) have been .declared un-Islamic by the Shariat
Appellate Bench of the Court vide Government of N.-W.F.P. v. LA. Sherwani and another (PLD 1994
SC 72). In other words, the F.R. 54(a) under which the appellant has been deprived of his pay and other

- financial benefits, does not exist on the statute book, It is admitted by the learned counsel for the parties
that term "acquittal” shall be pressed into service."

8. It appears that in the case of Dr. Muhammad Islam reliance was 1 placed upon the case reported as
Government of N.-W.E.P. v. LA. Sherwani and another (PLD 1994 SC 72). In the latter case the Fundamental
Rules under consideration was 53 and not 54. Both the rules are on the statute book. The scope of both these
rules is distinct. Under the existing rule 53(b) a Government servant under suspension shall be entitled to the
relief mentioned therein. In fact, since 21-9-1994 when clause (b) was substituted by S.R.O. 1173(1)/94, a
Government servant under suspension shall as a matter of right, be entitled to full amount of his salary and all
other benefits and facilities provided to him under the contract of service.

9. The import of F.R. No.54 (b) is that an authority may withhold part of allowance and pay of a Government
servant on his reinstatement. This rule may be invoked by the departmental authority in appropriate cases. It is
noted that under clause (b) of F.R. No.54, if the Government servant is not honourably acquitted and his case is
not covered by clause (a) of said Rule, still the revising or appellate authority may grant to him for the period of
his absence from duty such portion of such pay and allowances as it deems fit. Normally the period of absence
. fromeduty.in a case covered by clause (b) is not to be treated as period spent on duty, but in deserving cases, the

" * revising/appellate authority can so direct.

10. It is an admitted fact that the appellant was acquitted by learned Special Judge (Central), Multan from the
charges which were levelled against him. This Court, in the case of Dr. Muhammad Islam has laid down a
dictum that all acquittals are "honourable" and there could be no acquittal which I could be termed as
"dishonourable".

11. SGA&I Department, Government of Punjab, in -Curricular No.1-90/87, dated 4-2-1988 on the subject
"Treatment of period under suspension' stated:--

"It has been decided that since a person acquitted by the Court by giving him benefit of doubt has no
judicial remedy available to him to get such acquittal declared as honourable, all acquittals including
those based on benefit of doubt should be treated as honourable for the purposes.”

12. Learned Service Tribunal declined the relief to the appellant on the basis of its judgment in Appeal

3 of4 [4-Dec-21,9:51 AM
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No.246(L) of 1992, wherein it was held that where a penalty is imposed under the Efficiency and Discipline
‘Rules, the appellant would not be entitled to full emoluments of the period of suspension. It was also held that
for entitlement o full pay, acquittal should not only be in the criminal case, but also in the proceedings under
the Efficiency and Discipline Rules. '

13. It appears that the Tribunal was of the view that, since after registration of the case, the appellant was placed
under suspension, as such, the penalty imposed by the respondent No.3 was altogether separate than the
findings in the criminal case. The record does not show that any different charge was levelled against the
appellant in the departmental proceedings. On the contrary, it is evident that subject-matter was the same and
action against appellant was taken on the basis of said criminal proceedings. Where the criminal charges are not
* eswabiishied before a competent Court of Law and the accused .is acquitted on those specific charges, the
departmental proceedings exactly on the same charges, would be wholly irrelevant and unjustified. Since the
appellant was acquitted by the Competent Court of Law, it shall be deemed that he had not been suspended and
would be entitled to all pay and allowances, admissible under the rules, minus the amount which he had alrcady

drawn.

14. Under the circumstances, the impugned order of the Tribunal is set I aside and the appeal. is allowed with
above observations. ‘

QM.H/M.AK./A-102/S o Appeal allowed

dota T , _ B 14-Dec-21, 9:51 AM
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« 1999SCMR2870
[Supreme Court of Pakistan]

Present: Irshad Hasan Khan, Raja Afrasiab Khan
and Muhammad Bashir Jehangiri, JJ

MUHAMMAD IQBAL ZAMAN, VERNACULAR CLERK, '
MARWAT CANAL DIVISION, BANNU---Appellant

versus .

SUPERINTENDING ENGINEER, SOUTHERN IRRIGATION
CIRCLE, BANNU and 4 others---Respondents

Civil Appeal No. 1152 of 1995, decided on 11th March, 1999.

(On appeal from the judgment/order of the N.-W.F.P. Service Tribunal, dated 15-11-1994, passed in Appeal
No.333 of 1993).

Constitution of Pakistan (1973)--- ,

--—-Art. 212---Civil servicg_:-_Suspension-'--Arrears of pay relating to suspension. period---Entitlement to---Civil
servant who was involved in murder case and was convicted and sentenced by Trial Court, was acquitted of
murder charge by High Court in appeal---Civil servant, who after his acquittal was re-instated in service, prayed
for arrears of pay relating to his suspension period, but his prayer was turned down by Authority on ground that

civil servant was not entitled to arrears as he was not honourably acquitted, but was given benefit of doubt---
Validity---Acquittal of civil servant, even if based on benefit of doubt, was honourable---Acquittal of civil
servant, even baséd on benefit of doubt, could not become a hurdle in payment of arrears of pay to civil servant
régarding his suspension period provided he had not been found to be gainfully employed during suspension

period.

Mian Muhammad Shafa v. Secretary to Government of the Punjab, Population Welfare Programme, Lahore and
another 1994 PLC (C.S.) 693. Government of Pakistan through the Secretary, P.W.D. (Irrigation Branch).
Lahore v. Mian Muhammad Hayat PLD 1976 SC 202; Dr. Muhammad Islam v. Government of N.-W.F.P. 1998
PLC 1430 and Malik Azharul Haq v. Director of Food, Punjab, Lahore and another 1991 SCMR 209 ref.

Abdul Aziz Kundi, Advocate Supreme Court for Appellant.

Ejaz Muhammad Khan, Additional Advocate-General, N.-W.F.P. with Haji M.A. Qayyum Mazhar. Advocate-
on-Record for Respondents.

3

. Date of hearing: 11th March, 1999.
JUDGMENT

RAJA AFRASIAB KHAN, J.---On 9-2-1965, the appellant, Muhammad Iqbal Zaman was appointed as
Patwari in Irrigation Department. In lieu of good performance, he was promoted as Vernacular Clerk. fn 1985,
he was involved in a murder case vide F.LR. No.160, dated 19-7-1985, Police Station Miryan, Bannu, and in
consequence thereof ,gin 10-11-1985, he was suspended from service by the respondent No.l. An Additional
Sessions Judge, Bannu vide his judgment, dated 22-8-1989 convicted and sentenced the appellant to
imprisonment for life in the above said murder case. On appeal, the Peshawar High Court, Circuit Bench D.I.
Khan vide its judgment, dated 15-5-1990 acquitted him of the murder charge. The petition for leave to appeal -
Sled by the complainant against the above said judgment was dismissed by this Court on 6-5-1991. After his
acquittal, pursuant to his application, he was reinstated in service on 14-7-1991. The prayer regarding arrears of
pay relating to his suspension period was declined vide order, dated 4-7-1993 on the ground that he was not
honourably acquitted but was given the benefit of doubt. He filed appeal before the respondent No.3, Chief

14-Dec-21,9:51 AM
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| Engineer, Irrigation Department, Peshawar on 15-7-1993, which could not be decided within the statutory

" period of 90 days. He filed appeal before the N.-W.F.P. Service Tribunal, which was dismissed by it vide its
decision, dated i3-11-1994, Leave to appeal was granted to the appellant vide order, dated 8-11-1995, relying
upon the dictum laid down in Mian Muhammad Shafa v. Secretary to Government of the Punjab, Population
Welfare Programme, Lahore and another (1994 PLC (C.S.) 693) and Government of Pakistan through the
Secretary P.W.D. (Irrigation Branch), Lahore v. Mian Muhammad Hayat (PLD 1976 SC 202) to consider
whether the Tribunal has correctly followed the dictum of this Court in the-case of Mian Muhammad Hayat,
(supra) in declining the claim of arrears to him holding that acquittal was not honourable.

2. Learned counsel appearing on behalf of the appellant has argued that. it is established on record that the
appcliait has been honourably acquitted of the murder charge. He has drawn our attention to the impugned
judgment of the Tribunal wherein it has been observed that the appellant has honourably been acquitted.
Learned Additional Advocate-General, N.-W.E.P. has argued that the impugned decision is unexceptionable,
inasmuch as, a finding of fact has been recorded by the Tribunal that the acquittal of the appellant is based on

benefit of doubt.

3. We have heard the learned counsel for the parties at some length and have perused the record with their
j assistance. We are of the view that the acquittal, even if, based on benefit of doubt, is honourable. Thus. an
acquittal based on benefit of doubt does not become a hurdle in the payment of arrears of pay to the appellant
herein regarding his suspension period, provided he has not been found to be gainfully employed during that
period. Learned counsel for the appellant placed on record an information in writing to show that the appetlant
was not gainfully employed during his suspension period, which reads thus:--

"BEFORE THE SUPREME COURT OF PAKISTAN

(Appellate Jurisdiction)
" C.ANo.1152 of 1995.
Muhammad Igbal Zaman---Appellant

Versus

Superintending Engineer and others---Respondents
Respectfully sheweth,

As directed by this Hon'ble Court today during the hearing of the above appeal and as instructed by appellant it
is submitted that during his suspension period appellant was not employed anywhere else and did not

...........

ASdy

' (Abdul Aziz Kundi)
Advocate-on-Record
for appellant,

Islamabad
11-3-1999"

When faced with this situatjon, learned Additional Advocate-General was unable to rebut the argument of the
learned counsel for the appellant. This being so, we are inclined to agree with the learned counsel that the
appellant is entitled to receive the arrears of his pay for the suspension period inasmuch as he has not been
E found to be gainfully employed during that period. The Tribunal has failed to follow the view of the Service
Tribunal in the case of Mian Muhammad Shafa (supra), which reads:-- '

“There is hardly any ambiguity in these provisions and they do not present any difficulty. We are in no doubt

Yofs . 14-Dec-21, 9:51 AM
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that the provisions of clause (a) are attracted by the facts on the ground that the appellant was acquitted of the

" charge against him. Although, the department claims that this was the result of benefit of doubt, we would hold
that the acquittal is honourable within the meaning of this rule. As a mater of fact, all acquittals are honourable
and the expression 'honourable acquittals' occurring in clause (a) seems to be superfluous and redundant. [t is
one of the most valuable principles of criminal jurisprudence that for a judgment of conviction it is the duty of
the prosecution to establish its case beyond all reasonable doubt. If it fails to do so, the accused will be entitled
to acquittal and such acquittal will be honourable, even if it is the result of a benefit of doubt. The expression
‘benefit of doubt' is only suggestive of the fact that the prosecution has failed to exonerate itself of the duty of
proving its case beyond all reasonable doubt. '

In the present case, therefore, the appellant's acquittal of the charge of misconduct and his consequential
reinstatement in service entitled him to full pay and remuneration of the entire period. from 6-10-1980 to
12-2--1986 under Fundamental Rules 54(a) of the Rules. We hold that the provisions of Fundamental Rules 54
(b) are’ not relevant and that they could not have been pressed service by the Department in deciding the

matter." (Emphasis supplied)

The above view of the Tribunal was upheld by this Court in Dr. Muhammad Islam v. Government of N.-W.F.P.
(1998 PLC 1430). Reference may also be made to Malik Azharul Haq v. Director of Food, Punjab, Lahore and
another (1991 SCMR 209). It is evident that in the above precedent case, under almost similar circumstances,
the appellant therein was acquitted. On the basis of the said acquittal, he was reinstated in service and back
benefits were paid to him. In other words, this is the latest law declared by this Court on the controversy. The
Tribunal was, therefore, bound to follow this law in letter and spirit under Article 189 of the Constitution of
| Islamic Republic of Pakistan, 1973. We feel no hesitation to reiterate the above view because it is in consonance
| with law, principle of natural justice and equity. The appeal is, accordingly, accepted by setting aside the

impugned judgment of the Tribunal with no order as to costs. The department shall pay the arrears to the

appellant as expeditiously as possible, preferably within three months.

HB'T 7 /M-304/S?77722922222202272222222222222222222222922222222222222229222227720277 Appeal accepted.

.................
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Junior to counsel for the appellant and. Mr. =
- .Kablrullah Khattak learned Addl. AG for responden'ts‘:_:-‘_' N
-present L DR

" Due to COVID-19, the case is adjourned for the
same on 20.04.2021 before D.B.

| 20.04.2_02 1 Due to demise of the Worthy Chairman;-the Tribunal is
SRR non-functional, therefore,” case - is ‘adjourned to
12.08.2021 for .the same as before.

- 12.08.2021 - Appeflaht:present through counsel.
'~ Asif Masood Al Shah learned D.D.A for respondents present-.

- Former submitted rejoinder with-a request for adjournment.

Request is acceded To come up for arguments on 14. 12 2021
befOIe D.B |

_ (RozinaRehman) Cha%_
Member (J) : -

lé/ll-ll - DR

B on [onr 7445 € '/2 Con~e

o Ho'ﬁ}%e Ol«w’ywlﬁm ‘fkb QML' LS a—a(’/'a"m‘%"{' |
N 3] ol - 20 A




'15.06.2020 . Junior counsel for the appellant and Mr. -Kabifui"bf, L
Khattak, Additional AG alongwith Mr. Arshld DFO- for th

-respondents present. Representative of the departmen_’
submitted para-wise comments on behalf of respondents‘ ‘
No. 1 to 5 which is placed. on record. To come up for.

rejoinder, rf any, and arguments on 27.08. 2020 before

D.B. | | - ~
(MUHAMMAD AMIN KHAN KUNDI)

MEMBER -

27.08.2020 Due to summer vacation, the- case is adjourned to
03. 11 2020 for the same as before.

03.11.2020 - Junior to counsel for the appellant and Mr. Usman
Ghani, District Attorney for the respondents present. .
The Bar is observing general strike, therefore, the

matter is adjourned to 13.01.2021 for hearing before the
D.B. ' |

N x
, i
(Mian Muhammad) Chairman
: ' Member
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1
"r 23.12.2019 Appellant in person present. Addl: AG alongwith
e Mr. Arshad Ali Khah, DFO for respondents present.
,’l‘ Written reply not submitted. Requested for

"' : : adjournment. Adjourned. To come up for written

o ‘ o reply/comments on 06.02.2020 before S.B.

4

Member

06.02.2020 Appellant in person and Addl. AG alongwith Arshad Ali
Khan, DFO for the respondents present.

Representatives of the respondents seeks further time
to furnish reply.  Adjourned to 24.03.2020 on which date

the requisite reply/comments shall positively be furnished.

<b—

(Ahmad Hassan)
Member

24.03.2020 Due to public holidays on account of Covid-19, the case
is adjourned. To come up for the same on 15.06.2020‘be%pfé_‘_ _

S.B.

Reader
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i - 722:10.2019 - Counsel for the appellant present.
Contends, that the appellant was in judicial lock-
up since 28.08.2012 and was placed  under suspénsion
through order dated 06.9.2012. On the other hand, while

disposing of the departmental disciplinary proceedings

i

against the appellant through impugned order dated
124.04.2015, only the period from 22.02.2016 to
27.06.2018 was treated as period on duty in view of GFR- s
53. Fundamental 'Rules provide for counting the entire
‘p‘ekriod‘of detention as period on duty in circumstances of
the case. The appellant was acquitted from the criminal
charge on 27.06.2018, it was added.

. L vedr .
R S L T S -

In view of available record and arguments of
learned counsel, instant appeal is admitted for regular
hearing subject to all just exceptions. The appellant is
_directed to deposit security and process fee within 10

- days. Thereafter, notices be issued to the respondents. To
come up for written reply/ comments on 23.12.2019
before 5.B.

Alongwith the appeal there is an application for
restraining the respondents from recovery of three

months salary from the appellant. Notice of the application

.
. -
r R : X Lo
- .
.
. ¢ ) -

PO

.

be also given to the respondents for the date fixed.

Chairman
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Form- A
"FORM OF ORDER SHEET
"~ Court of
Case No.- 1082/2019
S.No. | Date of order Order or other proceedings with signature of judge
proceedings
1 2 3
1 22/08/2019%3 The appeal of Mr. Ibrahim Khap presgr%%g%%%day by Mr. Fazal Shah
. ‘Mohmand Advocate may be entered in the Institution Register and put up
to the Worthy Chairman for proper order pleake.
REG]ST@\R -7;)_,\2-‘ l/s; o
5. '1'3'\"@)‘;) Thls case is entrusted to S. Bench for prellmlnary hearlng to be
put up there on 05/0? // q
05.09.2019 " Counsel for the appellant present. o .
Learned counsel requests for ad]ournment in order\to\ X ’
fu rthep gﬁ & brief. Adjourned to 22.10.2019 before S.B. . -~ * A

0.

Chairman




BEFORE THE SERVICE TRIBUNAL KPK PESHAWAR

Service Appeal No [ﬁz/20i9 '

- Ibrahim KNaNa.esesssecersssenessenens ceeirersesenneneeneAppellant
VERSUS
~ Conservator & others..l........, ..................... R .....Respondents
INDEX
S.No Description of Documents ’ _ Annexure Pages
1. | Service appeal with affidavit - (=Y
2. | Application for interim relief with affidavit <
3. | Copy of FIR & Office Order dated 06-09-2012 A&B | =3
4. | Copies of FIRs , R O S > 1o,
5. | Copy of Judgment dated 27-06-2018 D ho2C |-
6. | Copy of Order dated 19-07-2018 - E |24
~ 7. | Copy of Inquiry Report & Order dated 24-04-2019 F&G 1933,
8. | Copy of Departmental appeal, Order dated 15-07- | H,1& J
2019 and Post Office receipt _ ‘ _122-Cy
9. | Wakalat Nama <o

Dated-:21-08-2019 | Wt |
: . Through ( _ l
- o Fazal Sh ohmand

Advocate Peshawar.

OFFICE:- Cantonment Plaza Fiat 3/B Khyber Bazar Peshawar Cell# 0301 8804841

Email:- fazalshahmohmand@gmall com



mailto:fa2alshahm0hmand@gmail.com
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BEFORE THE SERVICE TRIBUNAL KPK PESHAWAR
Service Appeal No [037’(2019

,['

akhtulkhwa
Service Tribunal

Diary No ‘ ! 82
Dated /87A[
Ibrah|m Khan, Forest Guard, Buner Watershed Division Swari Buner.
............................... Appellant
VERSUS
. Conservator of Forests, Watershed Management Circle
Abbottabad. '

. WN

. Divisional Forest Officer, Buner Watershed Division Swari Buner.
. The Chief Conservator of Forests, Northern Forest Region-II

Abbottabad.

4. The Chief Conservator of Forests, Central Southern Forest
- Region-I Peshawar. - —
5. Secretary, Govt. of Khybér Pakhtunkhwa, Forest, Enwronment
and Wild Life Department, Peshawar.
W sssesasssersessensnes Respondents
2
APPEAL U/S 4 OF THE KPK SERVICE TRIBUNAL ACT
- 1974 AGAINST THE OFFICE ORDER DATED 15-07-2019
OF RESPONDENT NO 1 WHEREBY DEPARTMENTAL
APPEAL_OF THE APPELLANT FILED AGAINST THE
- ORDER DATED 24-04-2019 OF RESPONDENT NO 2 HAS
BEEN REJECTED.
PRAYER:-

v

On acceptance of this appeal the impugned Orders dated 15-
07-2019 and Order dated 24-04-2019, to the extent of treating
the period between 28-08-2012 to 21-02-2016 as extra ordinary
leave, with recovery of three months’ pay may kindly be set
aside and. respondents may kindly be directed to pay the

Fijedto-day appellant the salaries with effect from 01-03-2012 to 22-02-

é Regn‘a;:;' ?Qespectfully Submitted:-

1.

2016 with all back benefits.

That the appellant joined the respondent Department as Forest
Guard on 17-08-1985 and since then he performed his duties

- with honesty and full devotion and to the entire satisfaction of
-his high ups.

. That the appellant while lastly posted as Forest Guard Buner

Watershed Division Swari, was involved in criminal Case vide FIR
No 460 dated 27-08-2012 U/Ss 506/34 PPC of Police Station




NI |

L’

Daggar Buner and was suspended vide Office Order dated 06-
09-2012, the suspension order was never communicated to the
appellant. (Copy of FIR & Office Order dated 06-09-2012
is enclosed as Annexure A & B). |

. That the appellant duly performed his duties and salaries were *
- paid to him till February 2013. The appellant was also involved

in case FIR No 473 dated 05-09-2012 U/Ss 506/34 PPC and FIR
No 97 dated 01-03-2013 U/Ss 302/324/148/149 PPC of Police
Station Daggar, regarding which the appellant duly informed
respondent No 2. (Copies of FIRs are enclosed as

-Annexure C).

- That the appellant was arrested on 22-02-2016 and in the year

2016 the appellant also filed Writ Petition for the release of his
salaries. The appellant was tried and was finally acquitted of the
criminal case by the ADJ/IZQ-II Buner, vide Order and

- Judgment dated 27-06-2018. (Copy of Judgment dated 27-

06-2018 is enclosed as Annexure D).

. That after release from jail the appellant submitted his arrival on

11-07-2018 which was accepted vide Order dated 19-07-2018
and the appellant was attached with RFO Chamia Watershed
Range. (Copy of Order dated 19-07-2018 is enclosed as
Annexure E). |

. That an illegal inquiry was conducted and on the basis of which

the period between 28-08-2012 to 21-02-2016 was ordered to
be treated as extra ordinary leave, recovery of three months’
pay was ordered and the period from 22-02-2016 to 27-06-
2018 was treated as period on duty vide Office Order dated 24-
04-2019. (Copy of Inquiry Report & Order dated 24-04-
2019 is enclosed as Annexure F and G).

. That the appellant filed departmental appeal which was filed

vide Office Order dated 15-07-2019, copy of which was
communicated to the appellant on 30-07-2019. (Copy of
Departmental appeal, Order dated 15-07-2019 and Post
Office receipt is enclosed as Annexure H, I & J).

- That the impugned Orders dated 15-07-2019 and Order dated

24-04-2019, to the extent of treating the period between 28-
08-2012 to 21-02-2016 as extra ordinary leave, with recovery of
three months’ pay are against the law, facts and principles of
Justice on grounds inter alia as follows:-




s . -
-3~

*  GROUNDS:-

A. That the impugned Orders are illegal, unlawful and void
ab-initio.

B. That mandatory provisions of law and rules have badly
been violated by the respondents and the appellant has
not been treated according to law and rules.

C. That the appellant had duly informed his high ups
regarding his false involvement in criminal case and thus
there is no omission or commission on his part.

D. That the appellant was suspended vide Office Order dated
06-09-2012, which was not communicated to the
appellant and as such too he is entitled to the salaries of

~ the said period as per GFR and FR 54.

E. That no proper inquiry was conducted in the matter to
have found out the true facts and circumstances. No one -
was examined in presence of the appellant nor was he
ever afforded opportunity of cross examination.

F.- That the impugned orders have been passed in violation
of the procedure set forth in law, as the appellant was
never issued any Charge Sheet or Show Cause Notice, as
such the impugned Orders are void and I|ab|e to be struck
down on this score alone.

G. That so far the salaries of six months paid to the appellant
are concerned, the appellant during the said period duly
performed his duties which is proved from the fact that he
even signed the Original Pay Bills of the said period.

H. That no notice whatsoever was communicated to the
-appellant as also evident from the inquiry report, thus no
proceedings were taken against the appellant.

I. That the appellant could not be punished for the fault of
others if any.

J. That even the inquiry officer has found that the charge of
willful absence has not been proved, thus the appellant is
entitled to the benefits of the subject period.

K. That the appellant has been acquitted of the criminal case
by the Competent Court of law and as per law and rules

governing the subject the appellant is entitled to the
benefits of the said period.

(%]
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L. That even the aufho‘rity has not treated the period as
leave of the kind due as per the recommendations of
inquiry officer beyond his domain.

M.That the appellant was not provided opportunity of
personal hearing and as such too he has been denied
fundamental right of treatment according to law has been
violated.

N. That ex-parte action has been taken against the appellant
~and he has been condemned unheard in wolatlon of the
prmaples of natural justice.

- 0.That the appellant has about 34 years of service with
unblemished service record.

P. That the appellant seeks the permission of this honorable
tribunal for further/additional grounds at the time of
arguments.

It is therefore prayed that appeal of the appellant may
kindly be accepted as prayed for in the heading of the
appeal. _

| Any other relief deemed appropria'te and not
_specifically asked for, may also be granted in favor of the

appellant.
Mnt

" Dated-:21-08-2019 Through { E
| Fazal SRa hmand

Advocate, Peshawar

AFFIDAVIT

I, Ibrahim Khan, Forest Guard, Buner Watershed Division Swari Buner,
do hereby solemnly affirm and declare on oath that the contents of
this Appeal are true and correct to the best of my knowledge and
belief and nothing has beg con ealed from this honorable Tribunal.

PONENT
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BEFORE THE  SERVICE TRIBUNAL KPK PESHAWAR

Service Appeal No /2019

Ib’raAhim LT o Appellant

CONSEIVALOr & OthErS..veverereererrererseresssseesesssnensasnsnns Respondents

Application for restraining respondents from recovery of
Pay from the appellant till the final disposal of titled case.

- Respectfully submitted:-

1. That the accompanying appeal is being filed today in which no
date of hearing has been fixed so far.

2. That the grounds of appeal may be considered as integral
Part of this application.

3. That the impugned orders being void ab-initio, illegal and the
appellant has got a good prima facie case in his favor.

4. That the balance of convenience is also in favor of the appellant
and is sanguine of its success.

5. That |f respondents are not restrained from making recovery
~ from the appellant he would suffer |rreparabie loss.

‘It is therefore prayed, that on acceptance of this
application, the respondents may kindly be restrained from
recovery of pay from the appellant till the final disposal of titled
case.

Dated:-21-08-2019 M
| Through , ( (
Fazal Sh hmand,

Advocate, Peshawar

'AFFIDAVIT

I, Ibrahim Khan, Forest Guard, Buner Watershed Division Swari Buner,
do hereby solemnly afﬁ and declare on oath that the contents of
this Application are tr and correct to the best of my knowledge

and belief and nothmg % bﬁ\en concealed from thig”honoréble
Tribunal. \ |

EPONENT
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e ﬁcEORDER NO. QQ DATED SWARI THE 0 é fmmmz xssuw BY MR. SAhhbM
- ;f«m DWISIONAL FOREST OFFICLR auma wxrrasu ED DIVISION SWARi

- As reponed by the Head of Investigation, Buner vide his letter No. lJGW!nvest
dated 03/09/2012, M. Ibrahim Forest Guard S/0 M. Noordad Khan resident of Torwarsak
District Buner, connected in crime No.460 du!ed 27-08-20! 2 U/8'506/34 .'PC Police Station

Daggar Buner, and he is in Judicial Lock up })ﬁ 28-08-2012. Therefore, Mr. tbrahim f‘orem
Guard i3 bereby suspcndcd from service wﬁh ef’fcct from 28-08.201 2 txll furthcr order

Sd- :
(Mr. Saleem Khan)
Divisional Forest Officer
Buner Watershed Dmswn .
- Swan 2

Copy forwarded to the:;

2~ Range Forest Officer Chamig W/Shed R
: Dwzssoua! Accountant. . .
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¢ FFICE ORDER .NO.' '3 DATED_] ‘i 107/2018 ISSUED 8Y MR. HAZRAT MIR
DIVISIONAL FOREST OFFICER BUNER WATERSHED DIVISION SWARL

Consequent upon the arrival of My, Ibrahim Forest Guard dated 11/07/2018 afiet {Ndlmliy

absenting himsell from official duty for a long period of 05 years, 10 Months and 12

days. heis hereby atlached with RFO Chamila Walershed Range till further orders The
absence period will be decided in the fight of advice of high ups.

Sd/-

‘(Hazrat Mir)
Divisional Forest Officer
Buner Walet~hed Division
Swari '

Co'f:)y forwarded to the’

1 Conservator of Foresis/PD Watershed Management Circle Abbottabad for favour
of information, please. '

2. Range Forest Officer Chamla Watershed Range for information.
3 Mead Clerk Divisional Office for informaticn and necessary action.

4. Official concerned

Divisional F

Buner Wdlers
: Swari |

ne 4
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' OFFICE OF THE DIVISIONAL FOREST OFFICER WORKING PLAN UNIT VI SAID N
I U SHARIF (KTS) Swat (Inquiry Committee) i
Read with:
i.  DFO Bunir Watershed Division Swarai No 599/BWS dated 24.01.2019
ii.  Charge sheet and Memo of allegations No ml dated 1ssued by Divisional Forest Officer
Bunir Watershed Division Swarai :
iii.  Reply to charge sheet dated of Ibrahim: Forest Guard
iv.  Personal hearing dated: 05.03.2019
v.  Additional documents available on Inquiry file -
a. Fir No: 460 dated 27.08.2012 under sections: 506/34 PPC .

Fir No: 473 dated 05.09.2012 under sections: 506/34 PPC

Fir No: 97 dated 01.03.2013 under sections: 302, 324, 148 149 PPC

DFO Bunir Watershed letter No: 249/BWS dated 13 11.2014 (ensure presence and

explain absence within 7 days)

DFO Bunir WS office order No: 04 dated 06.09.2012 (suSpenswn from 28.08. 2012)

Range Forest Officer Bunir Watershed No: ni} dated 11.11.2014 (absence from

28 8.2012 and where about not known) -

Pohce Head investigatjon Bunir letter No: 1369/Inves dateé 03.09. 3012

Ibrahtm Forest Guard application No: Nil dated: 28. 03, 201 g for release of his pay.

DFO Bunir Watershed letter No: 08/BWS dated 13.07. 201 _

Plamt of Writ Petition No: 507/M / 2016 '

Judgment of Peshawar High Court, Mmgora Branch (Dar rul Qaza) Swat _

Detatl Judgment of Additional District and Session Judge Bunir dated 27. 06. 2018 in

FIR No: 97 dated 01:03.2013 under section 302,324,148 and 149 PPC.

m. Order Sheet of Additional District and Session Judge Bunir dated 27.06.2018 in FIR
No: 97 dated 01.03.2013, acquittal of Ibrahim Forest Guard.

n. Statement of Ibrahim Forest Guard-dated: 05.03:2019; regarding reliance on prevxous ~
reply to charge sheet dated 06.08.2018 attested on 05. 03.2019 afresh:. :

o. Pérsonal hearing dated 05.03.2019, attended by Ibrah1m Forest Guard (herein after
called accused official), M. Naseer. HC and M. Saddiq junior clerk on behalf of DFO

| . Bunir watershed Division Swarai (here in after called prosecution). . (T

ap o

™

e &

Brief history of ease-

The accused official was booked in .three different FIR’s dated 27.8. 2012 5.9.2012 and °.
01.09. 20i3 due to his personal enmity at village level. From 28, 08.2012 1o 22. 02.2016 (for
41.8 months) the where about of accused: were not known. He was placed under suspension -
as per DFO Bunir Watershed Order No: 04 dated 06,09.2012, o}the mfonnatory report of
Police Head Investlgatlon Swarai -letter No: 1369/Invest dated: 0B.09.2012 in FIR No: 460
dated 27. 08 2012. He may have have been released’gu@axl before 05 b2012 -as he was booked
by name in FIR No: 473 dated 05.09.2012and FIR No: 97 dated 01 03.2013 but.the record is
silent. Neither he has reported arrival for duty nor the departmcnt mmated appropriate jaction
under E&D Rules 2011. :

Ee_got his last salary for 02/2013 (9 months period, when where about was not known). He
was declared absent from quty from 28.08.2012 and 1% letter No: 249/BWS dated:
13.11. 2014 (after 2 years and 2.5 months), followed by 2™ letter, as reminder letter No:

)]
VS TED
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O8/BWS dated 13 07.2016 (after lyear and 8months) was issued in the name of accused
official to ‘resume his duty and explain his well full absenice from duty, the receipt of which is

srlent on the file and office record.

.y

~ 1 From 22. 02 2016 to 27.06.2018 (28 months) the accused ofﬁcrali remained imprisoned in
. judicial lock up, then he was acquitted if FIR No: 97 dated 01.03.2013 Ss 302,324,148 and
149 PPC by the court of Additional District & Séssion’ Judge Swarai Bunir. The accused
official made arrival report dated: 11.07.2018 to DFO Bunir Watershed Swarai; which was
.. accepted and was attached with RFO Chamla Watershed as:per DFO Bunir Watershed
Swarai office Order No: 03 dated 19.07. 2018. Inquiry was' initiated as per DFO Bunir
Watershed Swarai No. 429/BWS dated 23.11.2018 and Inqurry was interested to Mr. Arshad

‘| Ali Khan SDrO Charge Sheet and Memo of allegation were 1ssued and served on accused -
official. The Inquiry officer couldn’t complete the case and-was reassigned to under signed

with fresh charge sheet/memo of allegations, almost the same earlier charges.

Proceeding and discussion:

The accused official was asked to show his willingness and trust in under signed before any
proceeding and was told in case he is not confident, the Iniquiry. filé will be returned to DFO
Bunir Watershed for appointing some other as Inquiry Officer. He sowed his confidence and
trust. He also relied on his earlier reply to Charge sheet as per wrrtten statement on page 99 of
Inquiry file. The prosecution presented some more documents a 1lable on record file of DFO
Burur Watershed Division Swarai. : . :

Full day arguments of both parties partlcularly the accused official was heard. Chances of cross-
examination was provided to either side in piece full situation. It was-extracted, that accused
official took the situation serious and placed on record the facts in his favor in detail and to prove
hrm non gurlty of well full absence and the situation was beyond his control. The prosecution
also provided necessary documents and stuck to-law on the sub_]ect and agreed ‘that the situation
was beyond the control of accused official, as he was nder pressure of his enemies and was out.
of station. The prosecution also admitted that as per record the{re 1% no more documents or
ofﬁcra} letters to present before Inqurry Ofﬁcer or make part of hearmg

0

Facts Surfaced: S IR ’ ,

After detai discussion, arguments and hearing; followmg facts were de surfaced
i There 4[6 two tenure of period of absentia - '

| a. Period between 28.08.2012 to 21.2.2016 (2 years and 5. 77 months)

| During this period - three different FIR’s No: dated 27.8.2012, 5.9.2012 and

01.09.2013 were chalked against the ‘accused official. The accused official was under

arrest in in Judicial lock up from 28.08.2012 to 05.09. 2012 (9 days) or earlier. From
I 06.09.2012 to 22.02.2016 (2 years, 5 months and 16 days), the ‘where about -of
accused were not known being abscondet. Durmg, this tenure 1% letter No: 249/BWS
dated: 13.11.2014 (after 2/years and 2.5 months), followed by 2°¢ letter as reminder
letter No:-08/BWS dated 13.07.2016 (after 1.67 years) -was issued in his name to
resume his duty and explain his absence from duty, the.receipt of -which is silent on
the file and office record. Neither the accused official resumed his duty and nor .
explamed his position, nor the department took any other actlon ‘As per law
‘controlling this srtuatron the department should have

KTTE
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- ’l;he'_,fault is on either side. No .
' Blunir'Watershe_:'d Division from 28.08.2012 to 21.02.2016. Similarly the dccused

" coming in duties.

Therefore, the charge of well full absence not prove: Wiix

I\‘I/Iingora' Bench' "(D_a,rrul.';QﬁZ'?}) S

{. Issued variousletters in his name. at’ his aifail_.zibiéfla;ddres's:jaﬁd-. sent through
: registe;eddoqk;"_ o . : S Lo Tr

i P-lib‘li'é.hed in Iééding:néWspapqrs his_'ébéchc_e'relibrtf‘and.-should ﬁé&é:-fd_irect‘ed'h;im : o

- to resume his duty- a’r}d.,e_xpla'm his well full absence. -

ifi. Should have taken appropriate action under E&D Rulés 2011 in his absentié_ (ie.
‘removal or dismissal from service). - S T

There is no such-action or'r,reco.rd o be placed on’ I_nqd’luy file initially or during

personal. hearing Qatgd_ 05.03.2019. Tlhe accused has joined the department on

- 11.07.2018 and his arrival report accepted by .DFO Bunir watershed, attached him

vul'ith RFO Chamla -Wate;shed and hi:s regular pay is ‘disbursed to him since

111.07.2018. - S

prbper action under E&D, Rules 2011 was initiated by

official has not informed the department in proper way that situation is beyond his

'c%)ntrol' to attend office and official duties. Meanwhile official duty not performed and
o‘lnly two official letter were issued in the name of accused official. Only one letter -
I\{Q: 249/BWS d!ated: 13.11.2014 (after 2 years and 2.5 months) and one reminder No:
08/BWS dated 13.07.2016 (after 1.67 years), was issued in his name to resume his

dl‘luty and explain his absence from duty, the receipt of ‘which is too silent on the file

' and office record, which are not sufﬁqié_nt to declare well full absent.

~ Therefore, the charge of well full abseiice not proVed with certainty and inter'lvening

period can be converted to leave of any kind due on the leavie'aCCQ']unt credit of
accused official. S - IR o

Period between 22.02.2016 to 27.07.2018 (2 years, 2 months and 5 days)

¢ e :

Dlillring this period the accused official was under arrest:in in Judicial lock up. On.
reizllease he made arrival report to DFO Bunir Watershed Swarai which was accepted
a]nd he was attached with RFO Chamla. Regular pay is drawn and disbursed to
accused official and there 1s no complaint about his poor performance.or any short

[

h certainty and intervening
petiod can be converted. s_uspensio‘p"from service being in olved in criminal case and -
b1ooked under various FIR’s. 1 Lo . S
\‘zly.P 507-M/2016 I S i o
As per'-decisionll dated 20.03: Oli‘i“‘(page 35 of Inquiry File) of Peshawar-High court
at, The case pendi"ing'., peforé Peshawar High Court




M:ingora Branch (Darrul ‘Qaza) and - is at-liberty ‘of accused official. to file an
application for revival of the case efore Peshawar High Court. The court decision is
reproduced as S LT

«iIn light of px]é_culiaL circumstances- of the caseas_the criminal case of the -

- petitioner is still -subjudice before competent court of law, 50, so decision’in

this case-on either way would affect rights of the petitioner, therefore, it will be -
a}apropriate to-adjourn the case sine, die till decision of criminal case. Order .

atcordingly. The petitioner is at liberty to' move an-application for revival of =
the case-after decision'of the:crimingl €ase... ... wicii e v Jugge” - .| .

Divisional Forest Officer - .
o Working Plan Unit VI _
. KTS Said u Sharif swat

No: /ity2 . /WP dated Saidu Sharif the :/.§ - .03.2019

C}ldse file from I)Lagé'_l, gd 141 1s .return;c_d_ to Divisional quég Offi(:ér.'B:unir Watershed
Swarai for favor .of further course of action in response to his' Office Letter No:

599/BWS dated 24.01.2019 accompanied by Charge sheet and Memo of allegations.

l
J

' Divistonal Forest (Officer

| Working Plan U nit VI
! " KTS Said u Sharif swat




/,/*.A j
oFFIcE ORDERNO. 39 pATzoAZ
= DIVISIONAL FOREST OFFICER BUN

1. Mr. Ibrahim Forest Guard remained absent from' ofﬁcuat duty with effect from 28/08/2012

to 21/02/2016 without prior permission from the competent authonty Dunng this period

his where about was not known to.this office.

. On 22/02/2016 he was arrested by Law- Enforcement Agency and subsequently kept in

Judicia!l Lock up-in District Buner at Daggar.

. 'On 28/03/2016 he sent an application through his lawyer for the release of pay.

. Meanwhile he filed writ petition No. 507-M/16 on 19/08/2016 in Peshawar High Court
‘Mingora Bench Dar-ul- Qaza Swat for the release of his pay. '
5. On 20/03/2018 the Honorable Court adjourned the case fill the conclusion of trial in

Judgment announced by Additional Session Judge No.lil Buner on 27/06/2018.
The Forest Guard after acquittal submitied his arrival report on 14/07/2018.
An enquiry was conducted against the’ Forest Guard on account of his long wmfut

_.,_-‘.‘__ ‘,\\\ -

Ne

absentee by Mr. lbrahim Forest Guard during the period from 28/08/2012 to-21/02/2016
.- on Divisionat! office, because no action seems to have been taken by the office of DFO_
Buner Watershed Division during the period from 28/08/2012 to 21/02/2016.
8. Keeping in view the recommendation of the. enqulry officer the period between
28/08/2012 to 21/02/2016 (03 years and 5.77 mo §) is’ hereby treated as extra
ordinary leave under-section. 12(3) of revised leave- rules, 1981.

‘9: _ During personal hearing of the enquiry proceedings the Forest Guard has admltted that

paid for six months during which he did not perform his official duty: :

10. The responsibility of this un- authorized payment is fixed on concerned DFO & RFO

- Therefore, three months suspension period is converted to full pay and three months

: N pay is ordered to be recovered from the Forest Guard.

- *—“"‘“"’“‘““““““““1 (T Eurthermors; the’ Forest Guard rcmamed in Judicial Lock up after being arrested by law
- ' enforcement ‘agency during the penod from 22/02/2016 to 27/06/2018 (02 years, 04,

months and 05 days) and this period is hereby treated as period on duty as per GFR 53

liwmwggymwmdg%bym ‘competent authority and recovery of
\/03 months salaries from the Forest Guard-as mentroned in above para 10.

Sdf-
Mr. Hazrat Mir -

Divisional Forest Officer
Buner Watershed Division
Swari .

Copy forwarded to the:

1. Chief Conservator of Forest, Centrai Southern Forest Region-| KPK Peshawar for favour
of information, please

_2. Chief Conservator of. Forests Northern Forest Regron-ll Abbottabad for favour. of
information; pleaser - - - e e ' . ;

3. Conservator of Forests/PD Watershed Management Clrcte Abbottabad for favour of
information with reference to hIS letter No. 6242/E-F, dated 11/04/2018.

4. Section Officer Establishment Govt of KPK Forestry, Envuronment & Wildlife Department
for information with reference to_ his Ietter No. SO(Estt)IFE&WD/1 6/2018/11059-60
dated 18/10/2018, please.

5.}ange Forest Officer, Chamta Watershed Range for mforrnatron

icial Concerned. - .

Divisional
Bun atersiyéd Division
- SwW ’

absentee from official duty. The . inquiry officer has fixed the responslb:hty of long -

o P [

‘\ . Newvh———— N, “ -
\ - and recommendation of inquiry officer. However, the payment of salaries for- this period-

“murder case against the FOTest G Gaard wiich™ concluded:in the form-of-his acqurtta‘ vide~ —~

he has been paid up to February, 2013 which means that the Forest Guard has been -

N —
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OFFICE ORDER NO._. Qi DATED ABBOTTABAD Z.l) /07/2019
ISSUED BY MR. SAGHEER AHMAD MALIK, CONSERVATOR OF FORESTS,
WATERSHED MANAGEMENT CIRCLE ABBOTTABAD.

ooooooooooooooooooooo

Mr. Ibrahim Forest Guard of Buner Watershed Division Swari absented himself willfully with‘
effect from 28:08:2012 to 21 02 20]6 “without prlor permission from competent authority.
During the said perlod nelther is where abouts were known to his controllmg office nor he

attempted to request and report for any kind of leave admissible under the rules.

On 22:02:2016, he was arrested by Law Enforcing Agencies and kept in Daggar Jail.

T—
Whereas, he should have surrendered himself to Law Enforcing Agency after being charged in

murder case which he did not.

Whereas, on 27:06:2018 he was acquitted after being trialed in Murder case.

Whereas, on the direction of Administrative Department an enquiry was conducted against him

under E&D rules 2011 and DFO Buner Watershed issued office order No.39 dated 24:04:2019
wherein the period wef 28:08:2012 to 21:02:2016 (3 years and 5 months 23 days) was declared .|
: W -

as Extra Ordinary Leave and the period which he spent in Jail was considered as period on

duty. o
Whereas, the Forest Guard, aggfieved with the order of DFO Buner Watershed filed an appeal

before the undersigned, which was se"fll;ﬁ to DFO Buner (Competent Authority) for comments.

Whereas, DFO Buner Watershed has furnished, his comments vide his office letter
No.1220/BWS dated 14:06:2019, which were perused and available on record. The comments
of DFO Buner Watershed were found lawful and justified. Though there exist gaps on the part
of office of DFO Buner Watershed Division Swari, yet the period of willful absence on

abscondance cannot be over looked, which is above the law.

A;E BE rue Copy . MS Khan/General/G ii L.Top




56 @ -
. N | ‘I

Whereas on 09:07:2019 the Forest Guard was called for personal hearing who appeared in
person and was given ample opportunity to argue and elaborate his stance presented in appeal.
For the satisfaction and exercising the Justice, during personal hearing the Forest Guard was

questioned and cross-examined so that the ground realties can be seen indepth.

"And

Whereas, keeping in view the above exposition, comments furnished by DFO Buner Watershed
and other relevant material on record 1 Sagheer Ahmad Malik, Conservator of Forests,
Watershed Management Circle in the capacity of appellant authority under rule 17 (2) (a) of
E&D rules 2011 am not convinced with the clarification of Forest Guard and do hereby reject
the appeal of the Forest Guard and allow the implementation of office order No. 39 dated
24:04:2019 issued by DFO Buner Watershed Division Swari.

| %d\’/y

R

(Sagheer Ahmad Malik)

Conservator of Forests
Watershed Management Circle

7 \/ﬁ: Abbottabad.
No. 115 Z{l /éfr /E-F |

Copy with reference to DFO Buner Watershed, Office Order No.39 dated 24:04:2019
forwarded to:

V' 1- The Chief Conservator of Forests Central Southern Forest Region-1 Peshawar.

2- The Chief Conservator of Forests Northern Forest Region-I1 Abbottabad.

3- The Section Officer (Establishment) FE& WL Department, Peshawar.

4- The DFO Buner Watershed Division at Swari for information and further needful with
reference to his letter No.1220/BWS dated 14/6/2019. The Enquiry file(in original)

/ from page 01 to 142 is returned herewith. Acknowledge receipt.

5- Mr. Ibrahim Khan Forest Guard C/O DFO Buner Watershed Swari for information with
reference to his appeal dated nil and received in the office on 23:05:2019. DFO Buner
to deliver this office order to the official concerned, get acknowledgement r from
him and submit to this office for record. ' /

Conservator of Forests

Watershed ManagemeN Circle
Abb ad.

MT e COPY
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BEFORE THE/ KPK SERVICE TRIBUNAL PESHAWAR,

 Service ‘A‘ppezal No 1082/2019

Ibrahim Khan..ccicveveraincennnaans .................. Appellant
VERSUS

CONSEIVALOr & ONErSuessesersmessessesersesesersseseseserees Respondents

REPLICATION ON BEHALF OF THE APPELLANT.
REPLY TO PRELIMINARY OBJECTIONS.

All the objections raised by the respondents are incorrect .and as such
denied. The appellant has got a valid cause of action and locus standi to
bring the present appeal, the appellant has approached this honorable
tribunal with clean hands and instant appeal is well within time. Instant
appeal is maintainable in its present from in which all necessary parties
have been impleaded and this appeal is not hit by principles of estoppel as
the appellant has done nothing of the sort.

REPLY TO FACTS/GROUNDS:

Comments of the respondents are full of contradictions, rather
amounts to admissions and are based on malafide. Respondents have
failed to show that the version of the appellant is incorrect. Even

' respondents have failed to show and substantiate their version referring to
any law and rules. In the circumstances the appellant has been deprived of
his rights without any omission or commission on his part and he has been
deprived of his rights guaranteed by the Constitution and law of the land.
Respondents have admitted that the proceedings were initiated due to
involvement of the appellant in criminal case from which he has been
acquitted and thus is entitled to all service benefits. The appellant
approached various For as for the redressal of his grievances and he had
duly informed his high ups regarding his involvement in criminal case.
Respondents have also admitted that after being involved in criminal case
he was suspended, so after suspension respondents were required to have
waited till the decision of criminal case but instead the appellant was
awarded major penalty. Even during inquiry the appellant was not provided
opportunity of cross examination in violation of principles of natural justice
besides law on the subject. Even as per inquiry report the charge of willful
absence has not been proved, in the circumstances the appellant could not
be deprived of the service benefits of the same period. The intervenin

v e




period as per the recommendations of inquiry officer- has not been treated
as leave of the kmd due. ‘

Respondents have tried to twist the facts, and tried to .cover their,
omissions, commissions and lacunas. The valuable rights of the appellant
are involved from which he cannot be deprived. The appellant could not be
made to suffer for the fault of others as no one could be punished for the
fault of others. In the circumstances the appellant has not been treated
according to law and rules being his fundamental right.

It is therefore prayed that appeal of the appellant may kindly be
accepted as prayed for. \ .

. Ny
Dated:-12-08-2021 - Appellant
Through o
. )
- FAZAL SHAH MOHMAND

ADVOCATE,
SUPREME COURT OF PAKISTAN.

AFFIDAVIT

I, Ibrahim Khan, Forest Guard, Buner Watershed Division Swari Buner, (the
appellant), do hereby solemnly affirm and declare on oath that the
contents of this Replication are true and correct to the best of my
knowledge and belief and nothmg has been concealed from this honorable

Seraner
EPONENT

Tribunal.
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BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR.

Servjce Appeal No 1082/2019

Ibrahim Khan...ceeess. veaeeennns errernnes errrerreseerernnne .....Appellant.

VERSUS |
Conservator & Others....... T vesravaons cerassestians ..Ri_espondents

i
i
|

REPLICATION ON BEHALF OF THE APPELLANT.

REPLY TO PRELIMINARY OBJECTIONS.

All the objections raised by the respondents are mcorrect and as such
denied. The appellant has got a valid cause of act|on and locus standi to
bring the present appeal, the appellant: has approached ttns honorable
tribunal- with clean hands and instant appeal is Yvell wrthm time. Instant
appeal is maintainable in its present from in which :all necessary parties
have; been impleaded and this appeal is not hit by} principles of estoppel as

ppellant has done nothing of the sort.
REPLY TO FACTS/GROUNDS:

Comments of the respondents are full of contradictions, rather
amaunts to admissions and are based on malalﬂde Responclents have
failed to show that the version of the appellant is incorrect. Even
respondents have failed to show and substantiate therr version referring to
any law and rules. In the circumstances the appellant has been deprived of
his rights without any omission or commission on hrs part and he has been
deprived of his rights guaranteed by the Constltutlon. and Iaw of the land.
Respondents have admitted that the proceedmgs were smtlated due to
involvement of the appellant in criminal case from which he has been
acquitted and thus is entitled to all service ben|eﬁts The appellant
approached various For as for the redressal of his gnevances and he had
duly| informed his high ups regarding his mvolvement in cnmlnal case.
Respondents have also admitted that after being mvolved in cnmlnal case
he was suspended, so after suspension respondents were requlred to have
waited till the decision of criminal case but ins;teaid the appellant was
awarded major penalty. Even during inquiry the aplpellant was not provided
Qpportunity of cross examination in violation of punaples of natural justice
besides law on the subject. Even as per inquiry report the charge of willful
absence has not been proved, in the circumstances the appellant could not
be r:lcapr;ved of the service benefits of the same ps riod The intervening




period as per the recommendations of inquiry officer has not been treated
as leave of the kind due. '

Respondents have tried to twist the facts, and tried to cover their,
omissions, commissiofns and lacunas. The valuable rights of the appellant
are involved from which he cannot be deprived. The appellant could not be
made to suffer for the fault of others as no one could be punished for the
fault of others. In the circumstances the appellant has not been treated
according to law and rules being his fundamental right.

I

It is therefore prayed that appeal of the appellant may kindly be
accepted as prayed for. o o

. . Q- . .
P

o "'~@bﬁ1N%«

Dated:-12-08-2021 - “Appellant

Thrdugh ,
A=
FAZAL SHAH MOHMAND
ADVOCATE,
SUPREME COURT OF PAKISTAN.

AFFIDAVIT®

[, Ibrahim Khan, Forest Guard, Buner Watershed Division Swari Buner, (the
appellant), do heréb:y.' solemnly affirm~and ‘declare on oath that the
contents of this Re;:fv!i'ca'tio'n are true.and correct to the best of my
knowledge and belief and nothing has been concealed from this honorable

Tribunal. e PP
 BEPONENT
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BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR.

Service Appeal NO 1082/2019

Tbrahim KhaN.esessesessesssssassansensssssnnens Ceveeeesesssenaens Appellant.
VERSUS
Conservator & OLhErS.sesssnseesssssasssnsssssassansasees _....Respor‘;dents

..;_ * .‘

REPLICATION ON BEHALF OF THE APPELLANT.

' REPLY TO PRELIMINARY OBJECTIONS.

All the objections ‘raised by the respondents are iri{correct and as such
denied. The appellant has got a valid cause of action and locus standi to
bring the present appeal, the appellant has approaghed this honorable
tribunal with clean hands and instant appeal-is well, within time. Instant
appéal is maintainable in its present from in which all necessary parties
havé been impleaded and this appeal is not hit by principles of estoppel as

~ the gppeilant has done nothing of the sort.

Comments of the respondents are full of contradictions, rather
amounts to admissions and are based on malalﬁdé,e. Respondents have
faileh to show that the version of the .appé;yan:t is inc,on’jec':t. Even
respjondents have failed to show and substantiate their version referring to

- any Jlaw and rules. In the circumstances the appell'gnt&has been deprived of
his fights without any omission or commission on his part and, he has been
deprived of his rights guaranteed by the-Constituit'gionlnand l',awt of the land.
Respondents have admitted that the proceedings were init‘!ated due to
invo{vement of the appellant in criminal case jjrom' which t\e has been
acquitted and thus is entitled to all service | benefits. The appellant

approached various For as for the redressal of his grieva_ncest and he had
duly| informed his high ups regarding his involvement in c‘_rimina| case.

Respondents have also admitted that after being'invéwed in criminal case

he was suspended, so after suspension respondents were réquired to have
waited till the decision of criminal case but insﬁtea'!d the appellant was
awarded major penalty. Even during inquiry the apipellant was not provided
opportunity of cross examination in violation of principles of natural justice
besi|des law on the subject. Even as per inquiry répor"; the charge of willful
absgnce' has not been proved, in Ehe cifcumstan@e;‘s th"ie appellant could not
la@ %gsvwaa iﬁ the servies BeReflks sl ::m\sarﬁ@;aeg'iaé. The intarvening




period as per the recommendations of inquiry officer has not been treated
as leave of the kind due. " B -

Respondents ha?ve tried to twist the'qfacts, and tried to cover their,
omissions, commiSsiofns and lacunas. The valuable rights of the appellant
are involved from whijc_h' he cannot be deprcli_v'led; The appellant could not be
made to suffer for the fault of others as no-one could be punished for the
fault of others. In th:e.circumstances' the-app'e'H'an'tf has not been treated
according to law and rules being his fundamental right.

It is therefore pray‘red that appeal of t-'hle 'a‘pbellant may kindly be
accepted as prayed for. - .

Dated:-12-08-2021 Appellant

- Through

o

. D '

- FAZAL SHAH MOHMAND
ADVOCATE,
SUPREME COURT OF PAKISTAN.

AFFIDAVIT

I, Ibrahim Khan, Forest Guar

. d.,' Buner Watershed Division Swari Buner, (the
appellant), do here‘b‘yﬁ.'solemnly"afﬁrrh and declare on oath that the
contents of this Re;:';lication are ‘true -and correct to the best of my

“nothing has been concealed from this honorable

- :}/o-/c-\cﬂt‘

knowledge and belief and
Tribunal.
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EFORE THE KPK SERVICE TRIBUNAL PESHAWAR.

Service Appeal No 1082/2019
Ibrahim Khan....veeee. Ceemvesaerssnan vearenes . cerrnneans Appellant.
VERSUS

Conservator & Others...... ceeanans P cernaranes ceeevens Respondents

REPLICATION ON BEHALF OF THE APPELLANT.

REPLY TO PRELIMINARY OBJECTIONS.

All lhe objections raised by the respondents are incorrect and as such

denied. The appellant has got a valid cause of action and locus standi to

bring the present appeal, the appellant has approached this honorable

tribunal with clean hands and instant appeal is well within time. Instant

appeal is maintainable in its present from in which all necessary parties

have been impleaded and this appeal is not hit by principles of estoppel as
~ the appellant has done nothing of the sort. |

REPLY TO FACTS/GROUNDS:

Comments of the respondents are full of contradictions, rather
amaunts to admissions and are based on malafrde Respondents have
failed to show that the version of the appellant is incorrect. Even
respondents have failed to show and substantiate their version referring to
any [law and rules. In the circumstances the appellant has been deprived of
his rights without any omission or commission on hlS part and he has been
deprived of his rights guaranteed by the Constltutlon and law of the land.
Respondents have admitted that the proceedmgs were initiated due to
involvement of the appellant in criminal case from: which he has been
acquitted and thus is entitled to all service ben:efits. The appellant
approached various For as for the redressal of his grievances and he had
duly| informed his high ups regarding his involvement in criminal case.
Respondents have also admitted that after being involved in criminal case
he was suspended, so after suspension respondents were required to have
waited till the decision of criminal case but instead the appellant was
awarded major penalty. Even during inquiry the appellant was not provided
opportunity of cross examination in violation of prmcrples of natural justice
besides law on the subject. Even as per inquiry report the charge of willful

absence has net been preved; in the cirsumstances tHe appellant could net
be cfaprlvad of the serviee benefits of the same period. The intervening
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period as per the recgmmendations of inquiry officer has not been treated
as leave of the kind due.

Respondents have tried to twist the facts, and tried to cover their,
omissions, commis’sio:ns and lacunas. The valuable rights of the appellant
are involved from which he cannot be deprived. The appellant could not be
made to suffer for the fault of others as no one could be punished for the
fault of others. In the circumstances the' appellant has not been treated
accorcing to law and ;_'ul'es being his fundaraggnta_l right.

accepted as prayed for.

It is therefore pr'aije:d. that appeal of the appellant may kindly be \

Vol

Dated:-12-08-2021 . Appellant

- Through

.
FAZAL SHAH MOHMAND
, ADVOCATE,
5  'SUPREME COURT OF PAKISTAN:

&

AFFIDAVIT '

I, Ibrahim Khan, Forest Guard, Buner WatershedDiyision Swari Buner, (the ..
appellant), do hereby' solemnly affirm "and declare on oath that thi

contents of this Replication are true and correct to the best of _
knowledge and belief and nothing has been concealed from this honorab / * 4

Tribunal. | et e
 BEPONENT o




