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ORDER : '
13" July, 2022+ 1. Mr. Akhtar Ilyas, Advocate, learned counsel for the appellant

present. Mr. Muhammad Adeel Butt, Addl: AG alongwith Mr.
Muhammad Tufail, Assistant office of the Directorate, Elementary
& Secondary Education (E&SE), Peshawar and Mr. Iftikhar Ul

‘ L . Ghani, DEO(M) Buner in person present
AN /&\\\, 3(\< \\\ J§\\:§ «\., ’ \ S\ ‘\,
Q 2. Vlde our detalled order of today placéd‘in Service Appeal No:

»

' o \ RABSSND = AN
N \ 82/2018 1itled *“Abdur “Rashid-vs- the -Governmient of Khyber
s T e \_f AN

i \f\z \\ Pakhtunkhwa through Seécretary Elementary & Secondary Education

v
2
S

4 NS . .
3 5_’) v\ (E&SE), Department Peshawar and others” (copy placed in this file),

this appeal is also disposed of on the same terms. Costs shall follow .

the events. Consign.

3. Pronounced in open court in Peshawar and given under our

hands and seal of the Tribunal this 13" day of July, 2022.

iz o
|
(KALN/ARSHAD KHAN) I

CHAIRMAN

(FAREEHA PAUL)
MEMBER(E)

e




25.11.20271 . Proper DB is not avallable therefore the case is

24
adjourned to)'g- vTor the same before-%

A

Reader

' B AT A s B Er
22 3 ? o7 /5/5’7’ (
%‘

15.06.20

o
o

Learned counscl for the appellant present. Mr. Yakmin Khan, ADEO
° ¢
alongwith M. - Kabirutlah Khattak, Additional Advocate General for the

respondents present.

Learned counsel for the appellant requested for adjournment on the ground
that he has not made preparation for arguments. Adjourned. To come up for

N , ~ :
arguments on 13.07.2022 before the D.B.

 (MIAN MUHAMMAD) (SALAH-UD-DIN)
MEMBER (EXECUTIVE) MEMBER (JUDICIAL)
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" 05.08.2021 - - Learned counsel for the appellant present.

" Mr. Kabirullah Khattak, Additional Advocate General aldngwith,
Ubaid-Ur-Rehman ADO (Litigati~on) for respondents present. |

~ Former made a request for adjournment being not in

| pbsSésSion of the file today. This being an old case be fixed in jast

week of September, 2021 for arguments. Adjourhéd. To come Up fori
arguments on 23.09.2021 before D.B.

- (Afig Ur Rehman Wazir)
Member (E)

23.09.2021 Counsel for the appellant and Mr. ’Muhamrhad

" Rasheed DDA for the respondents present.

Learned counsel for the appellant red'uested for
adjournment for preparation- and assis‘tance.‘ Case to

come up for arguments on 25.11.2021 before the D.B.

(Rozina Rehman) - Ch%’~

Member(Judicial)




14.01.2021 . .. Junior to counsel for appellant and Kabir Ullah Khattak
: learned Additional Advocate General alongwith Ubaid ur Rehman

ADEO for respondents present.

" Due to COVID-19, the case is adjourned to 01.04.2021 for
- the same as before.

01.04.2021 Due to non availability of the concerned D.B, the case is
adjourned to 20.05.2021 for the same.

. i
05.03.2021 Due to pandemic of covid-19, the case is adjourned to
05.08.2021 for the same before D.B.

k\



-

(8 "(4".2020 .. Dueto COVIDl9 the case is: adjourned to .

06.07.2020 -

31.08.2020

05.11.2020

/_ZéZOZO for the same as before

the same as before.

Due to summer vacation, the case is adjourned to

05.11.2020 for the same as before.

Junior to counsel for the appellant and Addl: AG
alongwith Mr. Obaid Ur Rehman, ADEO for respondents-
present. ‘ ' |

The Bar is observing general strike, therefore, the

matter is ed to 14.01.2021 for hearing before the D.B.

(Mian Muhamny
Member (E)

Due to COVID19, the case as adjourned to 31 08.2020 for N i




' 03.03.2020

Counsel for the appellant'and Mr. Kabirullah Khattak,
Additional AG alongwith Mr.\ Muhammad .Ii‘fan, Assistant for
the respondents present. Learned counsel'_ for the appellant
seeks adjo
on 08.04.

(Mian Moharfithad) | (M.Amin”KLhaﬁKj:di)

Member . Member -

went. Adjourned. To come up for arguments




. 118.12.2019

26.12.2019

27.12.2019

-09.01.2020

A

“Learned counsel for the appellant present. Mr.
Kabirullah Khattak, learned Additional Advocate General
alongwith Mr. Obaid Ur Rehman, ADO and Mr. M. Irfan,

Assistant present. Learned counsel for the appellant

seeks adjournment. Adjourn. To come up for arguments
on 26.12.2019 before D.B.

» <

Member Member

Clerk to counsel for the appellant present. Mr.
Muhammad Jan, DDA alongwith Mr. Obaid Ur Rehman,
ADEO for respondents present. Clerk to counsel for the
appellant submitted an application for adjournment as

learned counsel for the appellant has gone to Islamabad-:

due to his personal engagements. Adjourn. To come up
for arguments on tomorrow i.e 27.12.2019 before D.B.

T e

Member
Counsel for the appellant present Mr. Muhammad
Jan, DDA for respondents present. Learned counsel for

the appeliant seeks adjournment. Adjourn. To come up
for arguments on 09.01.2020 before D.B.
i ot /(

% Member

Due to general strike of the Khyber Pakhtunkhwa Bar

Council, the case is adjourned. T'o come up for arguments

on 03.03.2020 before D.B.

- Ayt

Member : Member

W
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30.04.2019 Learned ‘counsel for the appellant and: Mg

Jan learned Deputy District ‘At_t_?o,,rgﬂe‘:y,'pr'ﬁc,sgpt;:1‘ ArT

for the appellant seeks adJoummentAdJoum

arguments on 15.05.2019 before D,;B.

Member
©15.05.2019 Counsel for the appellant and Addl. AG for the

respondents present,

Due to demise of his father, learned Member of the
Bench (Mr. Hussain Shah) is on leave. Adjourned to

24.07.2019 for arguments before the D.B.
. \ \
Chairm ‘

124.07.2019 I.earned counsel for the appellant present. Mr. Usman
Ghani learned District Attorney for the respondents present.
I.earned counsel for the appellant seeks adjournment.

Adjourned. To come up for arguments on 09.10.2019 beforc

D.B.
A7
AN —
ﬂ ’ “ V7
(IHussain Shah) (M. Amin Khan Kundji)
Member ' ‘ Member
G_ 1§ pue to  toww sf Honble e b e
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24.01.2019

~ reply/comments. Granted. To. come wup for Written',

- 13.02.2019

28.02.2019

Clerk “to "-cbu‘li"'s“féij for’ the appellant presdnt Shakeel

Supcrmtendent representatlve of the respondent dcpartmcm

"plcscnt ertten reply not submlllcd Representative of the

respondent department seeks time ' to furnish “wr itten

1‘ep[y/001ﬁmenfs on 13.02.2019 before S.3 o

Q@mbcr

L'earngd counsel for the appellant and Mr. Kabir

Ullah Khattak learned Additional Advocate General

alongwith Ubaid ur  Rehman - ADO  present.

“Representative Qf the respondent department submitted

written reply/corriments. Adjourn. To come up for
rejoinder/arguments on 28.02.2019 beforc D.B.

' L

ember

Clerk to counsel for the appellant and Addl. AG
alongwith Hayat Khan, AD and Ubaidur Rahman,
- ADO for the respondents present. |

Due to general strike on the call of Bar

Association instant matter is adjourned to 30.04.2019

before the D.B.

" Member | 1 C}X an.

-
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10.08.2018
09.10.2018
27.11.2018

-Neither appellant nor his counsel present. Mr. Kabirullah
Khattak, Addl: AG for respondents present. Case to come up
for written reply/comments on 09 .10.2018 beﬂEQ.B.

N

Chairman

Counsel for the appellant Mr. Akhtar [lyas Advocate
present. Mr. Kabirullah Khattak, Addl. AG for the
respondents present and made a request for adjournment.

Granted. To come up for written reply/comments on

27.11.2018 before S.B.
Q&mﬁ

Learned counsel for the appellant and Mr. Kabir Ullah

Khattak learned Additional Advocate General alongwith Mr. Hayat .
Khan Assistant Director present. Written reply not submitted.

 Representative of the respondents seeks time to file written

_ reply/commients, Granted. ‘To come up for written

'r'epl'y/cdmménfs 0n'18.12.2018 b.efdreAS,B'.‘

18.12.2018

‘Member

Learned counsel for the appellant and Mr. Kabirullah

khattak learned Additional ~Advocate General alongwi-th

‘Muhammad Azam KPO present. Written reply not received.

Representative of the respondent department seeks time to furnish

written reply/comments. Granted by way of last chance. To come

up for written reply/comments on 24.01.2019 before S.B.

Qs

" Member



R ' : ',
07.02.2018 Counsel for the appellant present. He submitted preliminary'q"

e . argumenis that similar appeal no. 363/2016 titled Shireen Zada-vs-

B Al
AN

Education Department and appeal no. 489/2017 titled Sher Yazdan-vs-
Education Department have already been admitted ﬁo";eguiar hearing. This

has also been brought on the same grounds.

In view of the orders in the above mentioned service appeals this
appeal is also admitted to regular hearing on the basis of the submission of
the above mentioned plea. The appellant is directed to deposit security and
process fee within 10 days. Thereafter notices be issued to the respondents

for written reply/comments on 16.04.2018 before S.B.

o i | (AHMAD HASSAN)
N e ‘ MEMBER

16.04.2018 Clerk of the counscl for appellant and Addl: AG for the ‘
respondents present. Sccuril’y and process [ce not deposited. Appellant is
dirceted to deposit security and process lec within scven(7) days, thereafier

“notices be issued- o the respondents  fdr writtén 1‘0!)_]_\'r.kUO'lilnl‘lél.%‘lS"OD

7 05.06.2018 before S.B. T

Member. . L

105.06.2018 - Learned counsel for the appellant present. Learned Additionai
Advocaté General present. Security and process- fee not depesited. Learned
- counsel for the appellant requested for further time to deposit secm1ty and
Aopel!ant Dﬁposdﬂd process fee. Requested accepted by way of last chance. Five days given 1o
Securi Proc ss Fee -dep051t security and process fee: Thereafter llOthCS be 1ssupd to the .
SANSY/ -~ respondents for writtén reply/comments: To , come up. f01 vt

- reply/oomments on ]O 08. ?.018 befo*e SB

i

CV/*
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Form-A

FORMOF ORDERSHEET

-.Court of

Case No.

117/2018

S.No.

Date of order
proceedings

Order or other proceedings with signature of judge

2

23/1/2018

6l2]Ig

The appeal of Mr. Tariq Ullah presented today by Mr.
Akhtar llyas Advocate, may be entered in the Institution

Register and put up to Worthy Chairman for proper order

please. ST ) \

, oy
-~ REGISTRAR ~

This case is entrusted to S. Bench for.pr'elini"inar-y hearing

to be put up there on
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( , BEFORE THE KHYBER PAKHTUNKHWA SERVICE
I - TRIBUNAL, PESHAWAR
i SA. No. /0O /2018
| Thsan Ullah.......... .. ‘. .......Appellant
Versus o

Govt. of KPK through Secretary, (E&SE),

i Department, Peshawar and others........................... Respondents )
f INDEX [
S.No. | Description of documents. Annexure | Pages. 3

1. | Appeal |-Y 5
| 2. | Copy of consolidated judgment A i {
I dated 31.07.2015 : ' 5’_&6 A
| 3. |Copy of promotion order B -
| 03.02.2017 L 0121
. 4. | Copy of W.P.N0.1951 and order | C . | g -E)(S

5. | Copy of order-of august Supreme |© D - )
= Court of Pakistan dated 20.09.2017 | 3‘%—%
. 6. | Copy of departmental appeal / E
5 - representation ’1 '
i - | 7. - | Wakalatnama /7 ' up_

, \ ¢

e Dated: 2;5(’ ’20,8
, Appellant
| Through ‘
| :'; » Akhtar Ilyas

| - Advocate High Court
! ‘ . - - 6-B Haroon Mansion

Khyber Bazar, Peshawar

Cell: 0345-9147612




S.A. No. 1(90 /2018

| | Thsan Ullah, SST(G) paca 22| 29/5

BEFORE THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL, PESHAWAR

Binyy I‘-Jo.___[ 6 I

GHSS Amnawar, District Buner ..........ccccoeievininnn.n.. Appellant
VERSUS
1. Govt. of KPK through Secretary, Elementary & Secondary
: Education (E&SE), Department, Peshawar.
| 2. Dlrector Elementary & Secondary Education, (E&SE) Khyber
! ' Pakhtunkhwa, G.T Road, Peshawar.
: 3. District Education Officer (M), District Buner at Daggar.
........... Respondents
APPEAL U/S 4 OF KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 'FOR
TREATING THE PROMOTION OF THE
APPELLANT FROM THE DATE HE HAS
: QUALIFIED ON, AND THE VACANCIES HAD
! BECOME AVAILABLE:
b
" Sheweth;
1) That numerous vacancies of SST in BPS-16 were available in the

yﬁae«imnﬁaﬁ’

Reg” STrar
Il

2.

respondent-department since long and no steps were taken for
appointments against those posts. However, in the year 2009 an
advertisement was published in the print media, inviting
applications for appointments against those vacancies, but a rider
was given therein that in-service employees would not be eligible
and they were restrained from making applications.

That the appellant do belong to the category of in-service
employees, who were not permitted to apply against the stated
SST vacancies.

That those who were appointed on adhoc/ contract basis against
the abovesaid vacancies were later on regularized on the'stfength
of KPK Employees (Regularization of Services) Act, 2009 (Act
No.XVI'of 2009)

S ¢ *yber B’ﬁkhtukhwm

Service Tribunal




4)

5)

6)

7)

8)

9)

That the regularization of the adhoc/ contract employees, referred
to in the preceding para, prompted the left out contendents, may
be the in-service employees who desired to take part in the
competition or those who did fall in the promotion zone, to file
writ petitions, which were ultimately decided vide a
consolidated judgment dated 26.01.2015 (Annex “A”)

That while handing down the judgment, ibid, the Hon’ble
Peshawar High Court was pleased to consider the promotion
quota under paragraph 18 of the judgment, as also a direction
was made in that respect in the concluding para to the following
effect:-

“Oﬂicial respondents are directed to workout the
backlog of the promotion quota as per above mentioned
example, within 30 days and consider the in-service
employees, till the backlog is washed out, till then there
would be complete ban on fresh recruitments”

‘That the appellant was considered for promotion, pursuant to the

findings given by the august High Court in the abovereferred
judgment, and he was appointed on promotion on 03.02.2017
(Annex “B”), but with immediate effect, as against the law laid
down by the august Supreme Court, that the promotees of one
batch/ year shall rank Senior to the initial recruits of the same
batch/ year.

That till date seniority list of the SSTs in BPS-16 has not been
issued, as against the legal obligation of the respondents to issue
seniority list every year.

That though the appellant was having the required qualification
much earlier and the vacancies were also available, but he was
deprived of the benefit of promotion at that juncture, as against
the principle of law laid down by the apex Court in the case of
Azam Ali reported 1985 SCMR 386 and followed in
Muhammad Yousaf (1996 SCMR 1287). As such he was
deprived from the enjoyment of the high post not only in terms of
status but also in terms of financial benefits for years. It may not
be out of place to mention here that the appellant was at
promotion zone at the time of Regularization of Adhoc recruits
of 2009.

That appellant alongwith others filed W.P.No.1951-P/2016 for
issuance of seniority list and considering the appellant from the




10)

11)

12)

date when the Adhoc Employees were regularized instead of
immediate effect.

That the stated writ petition has been decided by worthy
Peshawar High Court vide ‘order dated 01.12.2016. (Copy of
W.P.No.1951 and order is attached as Annex “C”)

That the respondents assailed the judgment of Peshawar High
Court referred to in Para-4 above before the august Supreme
Court of Pakistan. On 20.09.2017 (Annex “D”) the respondents
withdraw the petition and as such the judgment of hon’ble
Peshawar High Court attained finality.

That after the withdrawal of appeals, the appellant preferred
departmental appeal/ representation (Annex “E”) to respondent
No.2, through proper channel, which was not decided/ responded
within the statutory period, hence the instant service appeal,
inter-alia on the following:-

GROUNDS:

A.

That the appellant was equipped with all the requisite
qualification for promotion to the posts of SST (BPS-16) long
ago and also the vacancies were available but for no valid
reason the promotion was withheld and the post was retained
vacant in the promotion quota, creating a backlog, which was
not attributable to the appellant , hence, as per following
examination by the august Supreme Court, the appellant are

entitled to the back benefits from the date the vacancies had

occurred;

“promotions of such promotee (appellant in the
instant case) would be regular from date that the
vacancy reserved under the Rules for
departmental promotion occurred”

That the appellant has a right and entitlement to the back
benefits attached to the post from the day of the qualification of
the appellant and availability of the vacancies coincided.

That the appellant being the promotee of one and the same
batch, are required to be placed senior to the fresh appointees,
but the respondents have sat on the seniority list and uptill now
no seniority list whatsoever has been issued/ circulated.




D.  That the appellant has been discriminated, which goes against
the provision of Articles 25 and 27 of the Constitution, 1973.

E.  That the appellant has not been treated in accordance with law
as against the provisions of Article 4 of the Constitution.

- F. That appellant reserve his right to urge additional grounds with

leave of the Tribunal, after the stance of therespondents
becomes known to him.

Prayer:

In view of the foregoing, it is, therefore, prayed that on
acceptance of this appeal, this Hon’ble Tribunal may be pleased to
issue an appropriate direction to the respondents for treating the
promotion of the appellant from the date he was qualified on, and the
vacancies had become available, and the impugned order may kindly
be modified by giving effect from the date when the fresh recruits are
regularized w.e.f. 2009 alongwith back benefits in accordance to the
judgment dated 26.01.2015 and also to circulate the seniority list of
SSTs (BPS-16), giving senior positions to the appcllant being
promotee against the fresh recruits.

Any other remedy to which the appellant is found fit in law
Justice and equity may also be granted.

Through
~ Akhtar llyas
Advocate High Court

~ AFFIDAVIT

I, do hereby affirm and declare on Oath that the contents of the
accompanying Appeal are true and correct to the best of my
knowledge and belief and nothing has been concealed from this
hon’ble Court.




JUDGMENT SHEET

PESHAWAR HIGH COURT, PESHAWAR\\
(JUDICIAL DEPARTMENT) ./ ,{

"J‘Q‘-‘/':’S‘ :
Writ Petition No.2905 of 2009. o \‘“j:”)
) v - ‘*‘-: A
ATTA ULLAH AND OTHERS............. PET/T}ONEQS\@

VERsUS, - =2 =
THE CHIEF SECRETARY KPK ETC....RESPONDENTS.."

JUDGMENT.

Date of hearing /\, ( O /_2_ (VB O
Appellant/Petitioner hm U/’}rj(?m'\ f\/d\bL / /\a/) ﬂ(HvC’( C*M

Respondentbf(\ OS(M(CL\\/ OQ{’{ N ’!\//l Ae C”(A(C:” C(
£ (f"\)a_é’od-'{ '/‘H"NYVJ’\O\J tt’\‘l‘“‘ AF\LJ

WAQAR AHMVAD SETH,J.'- Throug/; .rh/s; -s;/;gle |
judgment we propose to. dispose of the :nstant Wn{ ~_P:étlitioﬁ:-.:'-" IR .
N0.2905 OF 2009 as l."gj'efj] as the conneétéc’j'gfwlvr}-f Pet/r/on
| Nos.2941, *2967,2968,3G16. 3025.3053,376;.9};3’2:;\5}1.:,3;'2:_9;2;‘l,:o'ﬁ',li"
2009, 496,556,664, ‘12-56, 'If@i?,?GBS, 1696,217'6,:-.%2.3-(-),"2510‘1;;”.?:-(.3'9‘.6;" o
2728 of 2010 & 206, 3%55,435 & 877 of 2,01-_,‘1?.1;1,;«‘;; common |
/f/' qyestién of law and fact is invielved in all these bé.r[t/‘ons.l |

ATTESTED




2- The petitioners in all the wrt pet:‘[io_n‘s:' have

approached this Court under Article 199 of t/?@‘Cé'/?s[-/"(_ulio_h of .

Islamic Republic of Pakistan, 973 with the fol/ov'{()'h'g feliéf,’—'"

notification

“It is, therefore, prayed that on acceptance
of the Amended Writ Petition the above

noted Act No.XVI 2009 namely ‘The North.

West Province Employees (Regularization _ '

of Services) Act, 2009 dated 24" Octob-er,

2609’ being illegal unlawful, without

authority and' jurisdiction, based on -

malafide intentions and being

unconstitutional as well as ultra vires to

the basic rights as mentioned in th.f—‘.-”-

constitution be  set-aside and the

respondents be directed to fill up the above.

noted posts after going through the lég'é/.r

and lawful and the normal procedure as.

prescribed under "the prevailing Iav'v_s. o
instead of using the siort cuts for obliging -

A,

It is further prayed that the

their own person.

11.12.2009 and Not{fication No.A-17/SET(5)

Contract-Apptt:.?OOQ: dated 711.12.2009, és,

well as: Notification

No.SO(G)ES/1/85/2G09/SS(Contract) dated

No A-14/SET(M)  dated - =~ =




#

31.05.2010 issued as a result of abové."-':-
noted impugned Act whereby all the private .
respondents have been regularized may B
also be set-aside in the light of the abov_é
submissions, being illegal, unlawful, m- L
éonst:’tutional and against the fundamenta}':."
rights of the peti;ioners.

Any other relief deemed fit and '

" proper in the circumstances and has not

been particular asked for in the ﬁoted Wnt S
Petition may also be very graciousiy‘-

granted to the petitioners”.

Lol

sotving i tho Education Dopailmant of KIPK Wur/\'i/.:g'))c)iéltJfl' _
as PST.CT.DMPET,AT,TT, Qui and SET in diffstent . .-

Schools: that respondents No.9 to 1359 were épbo'}'n:é'c;? on

3- It is averred in the petition that the pe'_ﬁ-t-“bné'rs are :

! ' B : R
VU . -

adhoc/contract basis on different times and ‘-11f¢;ter@‘nf:"'rbe;f‘,;ff" SRR S

service were regularised through the North West Fronncr
P/'ov-/nco Employees (Rcsl{u/z.vm'zu!ion of SCIVICCb}A(.( 2009

that almost all the peg:_ffoners. have got rhereqb,recf oo
qualifications and also got at their credit the /eng}h OfSéI\ICe o

% that as per notification No.SO(S)6-2/97 dated _'03/@6/3:,9.98

ATTESTED




/’
i

the qualification for appointment/promotion of -the ‘SET - -

Teachers BPS-16 was prescribed that 75% SETs shall be. .

selected through D‘epadmenta/ Seléction‘Commjt_fz;eé onthe ‘
basis of batchwise/yearwise open merit from én‘fongé:_t f.ho‘. :
candidates having the prescribed qualification an;c/:/:‘(_)-r;'iva}'ning ‘,
25% by initial recruitment t'hro[;gh PUD{"."CAVTS Sei‘Vtce
Commission whereas through the same not:f,ca“Onme
qua/ificafign for the appointment/promotioh of fh-e; Subject ?_-'_'

Specialist Teachers BPS-17 was prescribed that 50% shall

be selected by promotion on the basis of sehjo_rityj ‘éjum‘_ -

fitness ~amongst the SETs possessing the qualification "

prescribed for initial recruitment having five years service and"
remaining 50 by initial recruitment through the Public Service.
Commission and the above procedure was adopted by. the - -

Education Department til 22/09/2002 and the appointments-

on the above noted posts were made in the light bfz‘h'e'_aboyé L

notification. It was further averred that tl'?e:."@fd:i/‘?.an"cje_‘";_.__-'-

No.XXVIl of 2002 notified on 09/08/2002 was promulgated
under the shadow of which some 1681 posz‘s:'pf’fc'f(ff;.;_’érérg;_‘-

cadres were advertised by the Public Service O’Omm'is‘_'gsion:ff

ATTESTED




a

That before the promulgatfon of Act No.XV! of 2009 lf was

practice of the Education Department z‘hat /nsread of
promoling the eligibie and competent persons :am'cj.hgs't' the R

teachers community, they have been adverﬁsfhgffﬁ‘e ,.‘abofv,e

noted posts of SET (BPS- 16) and Subject Spema//s{ (BPS-. ‘

/7) on the basis of open meut/adhoc/contrdcf Whe/e/n ri‘ Was
clearly mentioned that the said posts will be ‘te"nqu'ré‘ry "énd._ S
will continue only for a tenure of six monfﬁé;‘_‘O{'Lll‘-i/-{‘,:_thé”f.

-

appointment by the Public Serviced Commrsszon -"or’*'

~ Departmental Selection Committee Thal af:‘e/‘t;')i'rssfﬂ'/'zg'.Iheﬂj":.‘.

KPIK Act No.XVI of 2009 by the Provincial Asseinbly the

fresh appointees of six months and one year O'n:théf adhoc' i

and contract basis inc/udir-gg respondents no.9 to 1 357W/r/7 a’
clear affidavit for not adop;r’ng‘} any legal course.-t_o 'mé_ke. ff.?é/'(,' :

. services regularized, haye been made permanent émd‘

regular ‘employees whereas the employees and teaching - -

staff of the Education Department having at their cre‘cf.{{--al o

service  of minimum 15 to maximum 30 years have. byen -

ignored. That as per coniract Policy issued éh--l-"2__6"/7‘.'0/2§}0.:‘2_ T

the Education ‘Department was not authoris‘éid/eh't/f_/e'd : (o.-_




8.,

make appointments in BPS-16 and above on”the co'ntracf, .

basis as the only appointing authority under the fulés wéé

Public Service Commission. That after the publication made

by the Public Service Commission z‘housandé of '(éaéhé_r.sf o

eligible for the above said posts have a/read}/ é.pp:/_fed' but

they are still waiting for their calls and that through‘the‘abbve» e

Act thousands of the adhoc teachers have been reg;u[a'riz'ed .
which has been adversely effected the rights of fh;é o

petitioners, thus having no efficacious and adequate remedy o

available to the peltitioners, the have knocked the door of this - o

Court through the aforesaid constitutional petitions. . -
4- The concerned offipia/ respondents have_fqmis{zed )

parawise comments wherein they raised certain legal and

factual objections including the question of maintainability of . .. .

the writ petitions. It was further stated that Rule 3(2) of the
N.W.F.P. Civil Servants (Appointment, Promotion &

Transicr)Rules 1989, autliorised a department {Q'/'ay"c/c:zwn

meihod of appointment, yualification and other .conditiyns-~ .. -

applicable to post in consuitation with Estabﬁ?hmeh{t"&

Administration Departmert af;)d the F/'nance_.'.D'epan_‘mc:jm’_. R

ATTESTED




That  to improve/uplist the standard of education, -the

I Government replaced/amended the o;fd procedure 1e100% -
incluaing SETs through Public Service Commissio;"{{:‘?k- for o
recruitiment of SETs B-16 v/('/-o No(fﬁr:n(i@n No. SO(P(“),; L :
5/SS-RC//a! 1] daté-:‘-"18/01/20'!7 wherein 50% SS

shall be selected by promotion on the basis of senio’fify éum

fitness 1. (e following manner:-

(i)  Forty percent from CT (Gen),

CT(Agr), CT(Indust: Art) with at least 5

years service as such and having the

qualification mentioned in co“lumn 3.

(i) Four percent from amongst the DM
with at least 5 years service as such and
having qualificalion in column 3.

(iif) Four percent from amongst the PET
with at least 5 years service as such and
having quatification mentioned in column 3.

(iv)  One percent amongst Instructional

Meterial S,oec/a/isrs with at least 5 yvears

s (SET)




service and having qualification mentioned .

in column 3."

It is further stated in the comments that dué[;(_dﬂ;{.hé'fff
degradation/fall of quality education the Gév‘e"r‘nime'nrﬁ:
abandoned  the  previous  recruitment polfcy ‘ -‘o_f_"

sromotior, uppointment/recruitment and in order -to i-mp'réve .

the standard of teaching. cadre in E/emenfary‘ & '_Secc'.{r}da/y-

' Education Department of KPK, vide Notification dated ™" - =

09/04/2004 wherein at serial No. 1.5 in column 5 the =

appointment of SS prescribed as by the initial réé'ruifmént“

and that the (North West  Frontier Provinbié)) Khyber
Pakhtunkhwa Emp/oyeés(Rc,?‘gulan'za(ion of Serwccs)Acl | B
2009 (ACT No.XVI of 2009 dated 24" Ogtober, 2009,5 ,ega, 4
lawful and in accordance ;/vilh the Constitution ofPa/wsran
which was issued by the competent authority and jqr:ifséf/‘dioh:,-

therefore, all the writ petitions are liable to be dismissed. - . - e

5-  We have heard the learned counsel for the parties and

have gone through the iecord as well as z‘he:'{éw":_on-'ffv'e_' L

subject.”




6- The grievance of the petitioners is two fold in _fiégpec'i‘
of Khyber Pakhtunkhwa,-Emp!oyees (F?egu/aln"‘za-f‘iq.}‘v ‘».o;z%l
Services) A'cf,' 2009 firstly, they are alleging that fegu/arpost

in different cadres were advertised through -Pub/jc‘l'Servi‘Ce‘- B
Commission in which petitioners were competing;:w-f_th "-f_v'_ig/i_ B
profile carrier but due to pr,omu/gatf(‘)n of Act ibid, fhny (‘ou/d
not made through it as no further ,oroceedil"hfg"s:':.‘:{A,/é‘,"e-v‘ ":
conducted against the adve(tised post and secdhd/;_/l;-‘ffhey_",x-“ ‘
are agitaling »Hu‘—; legitimale  expectancy rega;:-a(’ng;f/,;é-/‘,::_lf.' A
promotion, which has been blocked due o {'/ui;' mb/oc,!( R

induction / regularization in a huge number, courtesy Act, No." -

XViof 2009.

7 As for as, the first contention of advertisement and /n ':
blork regularization of employees s concemléd ‘/'n"-fe‘lfl[ivs )
respect il is an admitted fact that the Govermnem'héé the
nght and prerogative to withdrauy some postsa/ready .
advertised, at any stage from Public SerwceComm!ssron
and secondly no -one knows that who could be se/ec(ed(n
open -merit case, however, the right of compe(/t/on /s

reserved. In  the instant case KPK, ~-'ér"np‘lqyeesf.-ﬁ




f

(R jularization of Serw’cés} Act, 2009, was pf:b/))U(Qé)kéd, . ‘ .' L S

which in-fact was not the first in the line rather N. V:V.F.P-(now

Khyber Pakhtunkhwa) Civil Servants (Regu/ariéa(iom of

Services)' Act, 1988, NWFP (now Khyber Pakhtun/(hx(g;a)' o

(Reg.iation of Services) Act, 1989 & NWFP (now Khyber

Pakhtunkhwa) Adhoc Civil Servants (Regularization of

Services) Act, 1987 were also promulgated and .Wére never

cha//e}vged by anyone.

8- In order to comment upon the Act, ibid, it is impoffa_hf e

to go through the relevant provision which reads as unde‘r'.tf |

S.2 Definitions. (1)---
a)---- , ‘
aa) ‘“contract appointment’” - o
means appointment of a duly -
qualified person made otherwise
than in accordance with the
prescribed method of recruitment.
b)  “employee”  means an .. 4 S
adhoc or a contract employee - .. 77'68 I

P appointed by Government on . f’ B - )2?@
adhoc or con:tracg basis or second~ .~ - o
shirt/night shift but® does not ‘
‘ Y include the é.mployees for project" "
AL

post or appojnted on work charge .. -




basis or who are paid out of

- contingencies;

........ whereas,

S. 3 reads:-

Reqularization of services of - . ..

certain employees.---- Al -

employees inc/uding}.:'_ _
recommendee of the High Courr:f:' |
appointed on contract or adhoé.. )
basis and holding that post on 31t
V.December, 2008 or till  the. o
comnrencement of this Act shall

be deemed to have been validly “

appointed on regular basis having—:.;‘

the same  qualification and~

experience for a regular post;

9-

would $how that the Provincial Government, h

the “duly qualified persons” who were appointed oncom‘racr -
basis under the Contract Po/;’cy,- and the said Confracho//cy .
‘was never ever challenged by any one a"nd rheSame

remained in practice till the cofnmencement of thé :‘sé/'d‘-g;ld. L

Fetitioners in their writ petitions have not quoted any 'siuglé

% .

The plain reading of above sections of the ‘Act, ibid,

as regularized.

/~ncic}ef7t / precedent showing that the regularized éfszijD/O}‘/-_eés"- R

under the said Act, were not qualified for the po‘:é_{ qg'a,",,_g( :




-
S
?

wh'.h they are regularized, nor had placed orj fecordany »
documents showing that at the time of their appo/nfmen z‘ On
contract they had made any objection. Even otherw:sefhe ”
Superior Lourts have tir‘ne and again reinstatecf emp/oyees o
~hos.  appointments  were declared i/'rvegu/g;lj'{?j?:bj/.' me
Government Authorites, ‘b'ecause ' au(horiz"fé | be/ng:_:
responsible for mahmg :;II'G gular appointments ‘;Jn- ;”)'ure/y; .
temporary and contracz‘ baS/s could not subsequent/y z‘um'ed.“:‘ .
round and terminate services because of nc.a. ~/éckf of :
qualification but o{n manner of selection and the bé:n't:eﬁl't. bf fhe
lapses committed on part of authorities qould not‘beﬂ:gi}:/gq:_zfo_-"-
the cmb/oyéos. In the instant Céisc,_ as well, at (/)C[/anOf
appointment no one objected to, raf/;er the author/{/es -
committed lapses, while appointing the private respondenfs o
and others, hence at this beiated stage in view oi; number of o
judgmenrs Act, No. X V/- of 2009 was promulgatec :
/m‘ercsnng/y z‘h/s Act, -/s n'ot applicable to the educar/ou
c/epg/_'z‘.menf:only, ratner all t;é, employees of the Provmc,a,

Gove/nment recruited on contr act basis till 31 Decembe*

2008 or till the commencement of this Act havec,".b'e_erg_‘: AR




2

non previously existed. According to the def/'n.ft‘iqh'pfcofpué" S @» '

regularized and those employees of o other _o’e_’pa/'t(h(i)nt:s'lf

who have been regularized are not party (o this v?r;':‘ bef;’(féna. . -

i0-  All the employees have been regularized‘ undcrthe .
Act, ibid are duly qualified, eligible and com,qé'téAn_f‘-fc;r;l z‘ho g
post against which they were appointed on con!:ac{baszb L
and this pr'('zdif:(} remainecd in operation for yo.’ujs'..: _Mri/l'(-i'u'l'.y (if:-- C

those employees getting the benéﬁt of Act, /b/dmayhave ‘
become overage,l by now for the purpose élf»':fe'c-:'ru./ftm:e‘r_?j‘z‘

against flve fresh post.

11-  The {'aw has defined such type of /é'g.,ris-!;al'ﬁo_r}' as
“beneficial and remedial”. A beneficial /egi_slg.m'o:n :_is." a

statue which purports to confer a benefit on incljgfx{jduc'):/.s "o'_:r 'a‘ ; .

class of persons. The nature of sucﬁ bE‘/?eﬂ‘f‘_‘.:'f;S:j-l‘(; be
exended relief to said persons of onerous obhgat/onsunder
contracts. A law enacted for the purpose ofcorrecung a

defect in a prior law, or in order to provide a remedy where .- 4)5 DR

L

Juris Secundum, a remedial statute is designed to correct an
existence law, redress an gxisience grievance, or intfod&(;;ed S0

segularization conductive to the public goods. The cfh'a!'/‘ehg_é‘d S




Act,"ZOOQ, seems to be a curative statue as fo% '}ea'rs l‘hwe_'.
then Provincial Governments, appointed emp/oyées on -
contract basis but admittedly all those contract ap"p:o-intme-htls -
were made after prop‘er advertisement an;} , on -z‘."!l7e"» '
recommendations of Departmental Selection Commf_z‘té"gs._, S |

12- In order to appreciate the argumenrs-' .rg-—:»ig'ardihg-f '
Leneficial legislation it is important to understand z‘he .sco:p‘é_{.:"
a.nd meaning of beneficial, remedial and curative /eg/slafzon -

Previously these words have been explained by N'.S-"Bihdr'é . :

‘1 interpretation of statutéj tenth edition in thé..jfol/é.win'g

manners.-

“A statue which purports to ’conferja :
benefit on individuals or a class of
. persons, by reliving them fo__f'-‘
onerous obligations under contracts. ‘_- .
entered into by them or which tend -
to protect persons against -
: oppressive act from individuals w_ith" :
whom  they  stand in certa_ih_

relations, is called a ‘benefi.c;-iia]-"__‘:

statue, the principle ostablished is.
that there is ho room for taking .a. "
narrow view A;_)_ut that the courf':_is_'--': .

entitled to be .angrous towards the IRt

% persons on whom the benefit has .

legislations....In interpreting such:ja-'";‘ o



Remedial or curative statues on the other 'hand have .

been conferred. It is the duty of the - |
court to interpret a provisidr_j,_
especially a beneficial provfsioﬁ, B -
Liberally so as to give it a wideir",_-'
meaning rather than a restrictive . = .
meaning whi_ch would negate t'h.eA'

very object of the rule. It is a well

settled canon of construction that in

constructing  the  provision  of

beneficent cnactments, the co&rt-
should adopt that construction - - .
“which advances, fulfils, and fur‘ther_‘;#- L
‘the object of the Act,.rather than the S
one which would defeat the sarh-é:-, -
and render the protectidh_-‘f_" .
illusory..... Beneficial provisions éa_{(

for liberal and broad interpretation S
so that the real purpose, under/y'in‘g“- =
such enactments, is achieved and'’

full effect is given to the principles

underlying such legislation.”

becii explained as:-

J!A

to keep pace with the views of society.g'.f- ;
They serve to keep our system’ of. -

jurisprudence up to date and

remedial statyte is one which
remedies defect in the pre existing law,

statutdry or otherwil}se. Their purpose is R

in -




harmony with new ideas or concopt/ons.'
of what constitute Jjust and proper-.
human  conduct. Their /egit/mate' :
purpose is to advance human rights an‘d’l f_ Ny
relationships. Unless they do this, they L
are not entitled to be known as remed/al - -
legislation nor to be liberally construed -
Manifestly a construcr/on that promotes : A
improvements in the administration of - .-
Justice and the eradication of defect,in
the system of Jjurisprudence should be

favoured over one that perpetuates a

wrong”.

Justice Antonin Scalia of the U.S, Supreme;, -

Court in_his book on Interpretation of Statute . .. . o
states z‘haz‘ _
j “Remedial  statutes aref |
those which are made to supply - e
such defects, and abridge suc—H, )
 superfluities, in the common law,
as arise from either the general
imperfection of all human Jaw, -
- from  change of time and- .
circumstances, from the mistakes . . o
and unadvised determinations o_f e
unlearned (or even Iearned)'{' R 4)} e
judges, or froni any other cause . = ,' | 6‘?7:6 :

whatsocver.” -

13- The legal propositior: thgt emerges is that .'gén'éra_//'y o

bergéﬁcial legislation is to be given liberal fnterprézfaﬁqﬁ, the . - '

e

heneficial legisiation must carry curative or remedial conteiit-




g~

7

Such légis{aﬁon must therefore, either clarify an akn.bfgpity"é)’jlf

an omission in the existence and must therefore; the -

explanatory or clarificalory in nalyre. Since the pem:onozs . "
docs not have the vested rights o be appoin-r'(;;ditic‘_»‘laAr‘vy-"::‘
pgrfr’cular post, even advertised one and private :espondu:fa
wl;g have heing regu)ari_:éod are having thercquzszte .
: qUai{_ﬁcation for the post,agginsf which the Wereappomted -‘
vide challenged Act, 2009, which is not effecting ‘H"a:e; vested -

right  of ényone, hence, the same is deemed to-"be aAi o

berehoiai, remes o/ and curative Iegis!e.ztfbi}:if"'."'c;z;:‘ the :
Parliament.
14- This court in its earlierju ngent'dated'26‘;‘5lﬁ/}/{c—a\(érﬁr'z._‘b.éf,ﬂ__-“_: ;
2009 in WP Né. 2905 of 2008, wherein the sameKhyber

Pakhtunkhwa (Regularization of ‘Servers ) Aci‘,'éOOQ_,‘ vires+ . .

were 'cha!/enged has he/d that -this court Ha’s":gpt.?lﬂo_- :'
jurisdiction to entertain the writ petition in view b‘f Amcle 212
éf the Constitution of Islamic Republic of Pakis'_t‘é’n_‘,“;jié_73,’_*'a'.3‘ ;

an Act, Rule or Notification effecting the terms ér‘)dlt:ohditf(.?ns T

of service, would not be an exception to that, if seen m z‘he S
/ light of the. spirit of the ratio rendered m‘f_:t_hé_" .c;as‘é of it

CATTE

AT AN N
feohawar Rt Lo




LA.Sherwani & others Versus.Government of Pakistan, .

reported in 1991 SCMIR 1041, Ever} otherwise, under Rije 3

(2) of the Khyber Pakhtunkhwa — (Civil -se,\,a(7fs)~_.‘--':'

(appointment), promotion and transfer) Rules 7989,;;1U_(/.7-,Of{.2;3é -

a deparfmeﬁt o lay down method of appomrment’
.qualification and other conditions applicable to thepostm
consultation wr'_fh. Establishment c-‘; Administrative anwm;cnl

and the Finance Department. In the instant casé.{tﬁ.e{dui_}}.'

élected Provincial Assembly has passed the B////Aét,fw'f'i.}'cﬁ

was presented througﬁ proper | channel |e Law and
.Estab//shmerﬁ Department, which| cannot be quashpd é,.f:". B
declared illegal at this stage. 1_1 .': :’,
@ Now‘ coml/'ng.(o the second|aspect of the casc(ha( l' |

petitioners legitimate ex,t.aectancf/ in the shape of p/omonon
has .;g.-;'f"_cred due to z‘.h‘o promuigation of Act, Ibld/n Hns N
respect,.- itis a long standing princiole that pro.mot‘io“r-z"{‘g’fr?‘_tl)At'-;:;’;1‘.i A RN

vested right but it is also an established principle that. -'vi'/h"e-n"

v ' ' ” . o Ryt
ever any law, rules or instructions regarding promotion are U ‘3 Lo
vioiated then it become vested right. No doubt petftiqne[é{in- o

/.’/’ - the first instance cannot claim promotion as a vesfed'right' AR
crTESTED L

' "\l":f{ﬁm.: :

iR C




w

m

ng‘ those who fall within the | promotion ,zth ,d,o"'/;cp\_/(;fjj/',e-_;:

right to be considered for prombtion.

16-  Since Hve Act, XVI ofl 2009 has beén'r rléé/nred ;5)-,'

béneﬁcié/ ‘and remedial Act, |for the ,DU!'[JOSA:é.-_'_‘o"f_V.a//llv_fbbo;.sé

emp/oyees Who We/fe gppofnted on com‘rac( a”dmay h.évé.l_ ,
) | A becoﬁve overage and. fhe pramulgation OftheAc ( Was

¢ R necessary to given them the protectronthereforetheorher 5
n side of the picruré could notA he bruéhed a s;des;mp/y i ,5 A
. g the \(ested right of in service employee;s to becons,dered fO-f:.': :
? ' o | prc‘)motion at their own furﬁ. Where a valid af?'?."‘if?f‘?pe_r :r;u')’ég"‘f:'_
¢ ' o A _for promot{on havg been framed which are rﬁ_r_ﬁ:'t gfveneffect o

« ' such omission on the part of Government égéncy_'éfﬁbums_'_

ws

to failure to perform a duty by law and in such cases;: :H/-'gh

i o _Couri‘ a/wéys has the jurisdiction to inte;fet?'; /”Sorv,ce

em,oloyees / civil servants could not claim p{'-O:J%)-’)O:fI‘OE{ 'fQ a
o ' N higher position as a- matter of legal right, at ff?‘?jjtéélf»ﬁéll'l'fll‘fT?ei n‘ .
. o had ' to be kept in mind ’t/.‘vat a/;' pubiic powersweremme 6&
o ' | - | nature of a sacred trust anc iis lfuncriona/y' arerequued[o S

exercise same in a fair, reasonable and transparent mapher

ﬂa/ Strictly in accordance with law. Any trans{gress[dn"_‘ffdm‘"SQLCh'




principles was liable to pe restrained by the éupér'}'o“r}c_buds‘:in

their jurisdiction uﬁder Article 199 of the Cohtsl:i;/ifbt'io_}% One L
could ‘not overlook that evén in |the absence Of str/cz‘ /ega/
right thefe was alwa Vs /eg(fifnaz‘e 'expectancy on" z‘he pan‘ ‘ofié‘-“
senjor, compefent and honest carrier cjvil se‘rAvatrlzlt‘-‘ :le‘ be
promoted to a higher position| or to be cons;deredfor
promotion and which could only lbe denied for gé;l'c'?d,;;:arqpe'ri. .. L
‘ and valid /;eas.c>ns. ‘ . | .
%9 Induod  the petitioners can not claim the;rm/f/a/ SR

appointments on a higher post but they have eVefj) right to

be considered for promotion | in- accordanc'ei.-‘;: W/th f/?'é o
promotr’oh ru/és, in field. It fs the objecf of the establrs/:mem

. of the courts and the coﬁfinue exlstence of courz‘s;ﬁ‘jf,l:awlrfsi to
‘dis,bense and foster justice énk to right the wronq ouos o
Purpose Ace‘m never he cohm/n(a/y nr:/u'ovr_:u" lm./c::-:;s; Hn m

N

RS
and refused lo perpeluate what|was patently unjus{ unfa/r %

X
%

Justice cdono was undone and unless the courts 5{0p,ued m

and unlawful. Moreover., it is the duly of public autﬁQ{jz‘iesfas__
appointment is a trust in the hands of public au{hc‘):'('/'vtfé_s‘_a}jci{‘ it

/ is their legal and moral duty to wischarge their funcnons as




‘ @’Jﬂ / @ensidering the above-.s-el'ued,

trusice. with complele lransparency
law, so that no person who is eligible
post is oxcluded from tho purposo

-

depiived of fis ary ght.

”

“fi opinion thal Act, XVI of 2009 is
remadial legisfationt but its .enéctm
service employees who were in
therefore, we are convinced that {C
employees / petitioners, who fail w
have suffered, and in_orcfer to recti

of the f'espondents/Depart/nent, it

Hf soloction and s ot .

principles -we- areof »'tjg e

although beneficial and

ns poer requiremaent of

ancd entitie {o'/;d"l(l';&‘!"."‘". o

ent has effectéd'rhe i’ :

ithin the promotion zone. -

the promotion..zone, o

the extent of in 'sef-viéé‘»-

v the inadvertént mistake .~

is recommended f_h"éf?/?@“i

" promotion rules in field be mplemented .la‘n‘cf_._:‘f‘fhb;se_'-:'-

employeés' in a particular cadre 10 which cc—zrfain';qqotés for

promotion is reserved for in service employees, {he'sa.r‘_n@.be'-

filledl in on promotion basis. In order to remove the amb:gurty

and confusion in this respect an example is quoted lfm any

—

cadre as per existence ruies, a,o,o

ointment is to"be made on

—_—

é’\@
iy
A
i@

50/50 o basis ie 50 % initial recrurtment and 50 % N

. A

% prodiolion quola  hen all lhe employees ) h,a-i/q;._been'




- . LW/

Tedulanzed i der IianIor. b B8 IO S aleaated i " hals \

| cadre arid equal numberitesremainlig 50 % S FB.10 Brométed. -
fronranmongst-the -eligible-in”sevice SMBISyEES. Bihér wise
eligible 1orpomption Salthe basisTof sonorty. cim. fitnéss.#
"S- In view of the above, this writ petition is disposed of in
the following terms:-
(i) “The Act, XVI of 2009, commonly
known as (Regularization Of Services)
Act, 2009 (s hcld as bencficial and
remedial legislation, to which no .
interference is advisable hence, upheld. AT ’
Q
TEoTED
(i) OfficiakiespoAtents are directed \ ‘
to workoutTTthg . backiog. of the
T promotion_! quota . as. .per _above
‘ . mentioned example;.within-30-days-and
' corisideritiicain service employdes; . till”
by Lo the backlog “is washed out, till then =
e ' S s there wolld be (,<')n7plete ban on fresh ///
K ' . . :. " = .'.": '.' . . 7"‘/ l/ roA d ‘/
o . rcc,rmtmr\nr - .::- /) .f-.' / /1.1 - .
‘ . Order accordingly. / Y /
£ / s */( / // 4 /C
"/‘/ 4 /
Announced. ~< at C
26" January 2015 M_@
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‘ :;'I o hesubstinuted with the same No. and date. SSTs (M) Bunner 1

.
¥ ] L
S E

Directorate o Elementm'y(mld Secondary Education
Khyber Pakhtunkhwa Peshawar

PH No. 091-9210389, 9210938,
9210437,9210957, 9210468
Fax 09$1-92_10936;0800—33857
E-mail rafig_lkle8s1 @yahoo.com

Consequent upon the recommendations of the Departmental Promotion Committee . .. -
i pursuance of the Gouernment of Khyher Pakhtmkmuoa Elementary and Secondary Education
Notificanon ,.'\In.‘f{)f'/-“)j)/(.z»5/’5.‘5‘/\’C/f\f{erff'ing/:o13/?!‘1?(1(;/7 ing Cadre dated 24t July,2014, the following
SCTS /0T, SDMs/DMs, SATs /A Ts, STTs/TTs, Senior Qaris/Qaris, PSH I's/SPSTs/PSTs
srechereby promoeied (o the post of SST (Bio-Chem ) SST (Phy-Maths), SST (General ) noted against

N
conli R

PR-96 (Rs. 1=910-1035-43960) plus usual allowances as admissible under the rules on regular
bosisamder the cvisinig policy of the Provincial Government, on the terms and condition given below

waih iminediae offect and further they will be posted by the District Education Officer concerned .

ACSST (Bio/Chem ) ) -

-

o L LROMO LION OF PSHT/SPST/PST TO SST (Bio/Cherm ) BPS-16.
CTo tal No. of SS7 General (M) Posts vacant Posts '

o4 ]
"'_"_fll_”_’f_c_i?ﬂ_i_’fl:f"_g recrultment 01 1

57 x"h_@:_g_[_"n_?;ﬁ;:o7770‘{‘1'0'7‘:. 03
,:r) A Sheare of promotion of PSH T/SPST/PST 01
L Posts ai vatlable for promotion
| romoted throvugh this order

01
01

- Rete o fvih Pafa o lien R P T
it CAPpott as .I o |
£ e e Keguidar PSls | ’
Iontice o | | Services placed ar the disposal of |
S0 Al oIS 15-03-1070 f 08-01-2003 BSc/B.Ed | DEO (M) Bunner for further posting
e N0 DGl ) against SST (Bio-Chem) post.
BLSST(Phy-Maths) | J

Ll LOMOTION 01 SCT/CT TO SST (Ph y-Maths) BPS-16.

’mf r[ .;‘T‘::?(_)‘.__ :; /5‘/ rh y-Maths (M) Posts vacant Posts

o5 ] .
| .257% share initial recruitment 01 W '
;_“2_5_% share for Promotion. - 04
A0 Share of promation ofSCr/cr T | 02 _

Posts ani lahle Jor nro ’J.Ih...’f',l.‘l”_ i 02
remoied through this ovder 02
B Nitine A OfRciol & NDote of Bivth Date q/'.'-\pp‘;ﬁ;F:—HWJ!{ﬁcnrio Remarlks 7
: Present Place of as Reglar 77 n
i Poating
!

Services placed at the disposal of
Acta U Rahinsan B

i o o . DEO (M) Bunner Jfor further
(GHSS. Choz Ko | 03710719831 01-08-2000 bSc/B.Ed posting agaz’nerST(Phy-Maths)

!
i
!
i
|
i

I PoOst.
; 7 Seruvices placed af the disposal of
Nirs Dac GHS - K ey o
npn 151h Dad GHS, 12-12-1985 | 16-02-2012 BSc/B Ed DEO (M) Bun Jor further

. [ Leganai posting against 8§S (Phy-Maths)
C ! ! post. with effect 16.82.2017.

2. PROMOTION OF PSIH T/SPST/PST TO SST (Phy-Ma

/ al No. of SST _Pjn//Vf aths (M) Posts vacant Posts sy

ths) BPS-16.

A

‘ hore initial recruitment
|.75% sheoe for Pro motion. -
20 % Share of promotion Of PSHT/SPST/PST \

Posts available for promotion

remated throvagh thisorder T ATTESTED
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., S bhesubstinuted with the same No. and date. S5Ts (M) Bunner 2
- ‘- . X . ~
. j . -
At B f_._‘:n-_ﬂ _T'\Tftrm;:;}:;fffﬁ::fr'll & Dare of Birth | Deare of Qualificari | Remarks
r[ i Frosent Ploaen nf [ Appott: as on
; | Posring | Regular CTs
B S B AL L LLT) _— I —

; |

L S, |

Iiicm Ulah 3PS

Dherear 3701-1986

OI—C)S-QOOQ

Services placed at the disposal
of DEO (M) Bunner Jor further
posting  against SST (Phy-
Maths) post. -

BSc/B.Ed

C. SST (—Genera_l)

ITEM NO. g

PROMOTION OF SCT/CT TO SST (General ) BPS-16.

'_l_um! No. of SST General (M) Posts vacant Posts

16

1 25% share initial vreeruitment

—

L3 share for Pro motion.

13

| 40 % Share of promotion of SCT/CT

06,

| Posts available for promotion

06

| Promoted throwu gh this order

06

' . Name af Qfficial Date of .
} S.NVo i ~ & Present Plage Date of Birth Appott: as I%r:]ah_hcat Remarks
| of Posting Regular CTs
' . . [ Services placed at the disposal of
’ ‘ f I S/m? Gl GH'QC ] Sl iy R P E N T P N AV X (MY Bunner Jor further
_ - e[ POSIING agains( $S7 (General) DOSE,
O P A ,' 5081005 | 21-02-2013 BA/BED | e
N S N
Facal Hamee . ' -
P J N ,'._’ /. ameed L O1-07-1066 21-02420473 BA/BLA | . 4 o R R
e GBSk LA S B T _ -
' Muhasimaed | -
L anian IS, 1F0N- OO0 Qi-02-2018 | BA/B.Ed | ° e —
L LN nylai ]
' aeced GHS
5 g ' 2-10-196 21-02-2013 | BA/B.Ed | . A=
!_;J ‘ Maradi © 267 3 /
. Thse
6 26 {.,thimmh 28-06-1968 21-02-2013 | BA/B.Ed | oo dommmmmeeees
c LUTISS A mnaina, | 2700190 : -
L 2 ’___"_(_-)./1"!0TIQ_/}-’ Qr .PSHT/S.PST/PST 10O SST ¢ General) BPS-16
,__]’ﬂ‘;}_)_{_j_‘!_vl_ﬁ{fi._ijStA I General (M) Posts vacant Posts 16

s sharve initial recruitment

A share Jor Promo tion.

f 20 7~_n Share of promotion of PSIH T/SPST/PST

Plosts availab le for promotion

j___{"r_('nn()!'g:_(/ throvugh this order

—

L

g1 | Name of Official

Date of

I ]‘

j S.Nn & Present Place D.ﬂrc of Appott: as Qualiﬁcar {:\cmm'ks

i No of Posting Birth Regular -on

i“ __________ sty PSTs

i f Salam Javed Services placed at the disposal of
b P19 | GRS, No.o 10-03-1067 01-09-1985 | BA/B.Ed | pEO (M)  Bunner for  further
e | Totalay posting against SST (General) post.

3 PROMOTION OF SAT/ATTO SST (General) BPS-14

“:7_"':_3 tal Ne :?)ZS_:—] G r—:._w_re ral (M) Posts vacan t Posts

16

25% share ininal recrultment

03

3 A ;;{zh('lrg_‘f'()_r_f-’r() MOtion.

. _ 13

a4 Share of promotion of SAT/AT ) " o1

Pos s avarlable for pPromaotion _ o1
CPromoted through this order - ’ 01
_—M“_-—'_:————f;—;’{}_{'lnlr': af Official & . Date of . 1
' S . S e ! i |

CALND i J\"r{' Present Place of /]-S'i(:'fr(hf!f Appott: as :“:;il A Remarks

: | Posting Regular 4T | €2010M

ST 'J‘-'_'-_«—' B e R - - N y "

: , | Hussain Ao vervices pldely at the disposal of
[ J 20 ’ (Hf-l'ﬁfvlr'i';(]’u: o 20.04-1980 1 27-01-1097 BA/B.Ed DEO (M) Bunri Jor further posting
S i - | anainst SST (Geleral) post.

ATTESTER
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' . /’”’F
| . L/}' 0 he substituted with the same No. and date. S8Ts (M) Bumfer 3
A~
4. PROMO TION OF S.Qari/Qari TO SST (General) BPS-16
+. Lotal No. of SST General (M) Posts vacant Posts 16
© (25% nitial recruitment 03
~ |.75% share for Promotion. 13
3 % Share of promotion of S.Qari/Qari 01
Posts available for promotion ’ , o1
Promoted through this order , : ' ' , 01
. Date of
. -~ ¢ | Name of Official v . .
S. S.L e . . Appott: as Qualifi- -~
No | wvo | & l;r c.‘se'nr Place Date of Bivth Regular cation Remarks
of Posting Oari A
e Services placed at the disposal of
‘,':_‘,,I S PO D eie 1006 BA/B. Gl DEO - (M) Bunner  for  jurther
o b posting against SST (General) post.

Im m.s and C()TI(ZI(I()TIS’

I

6

~

o

Theywould be on probation for a period of one year extendable for another one year.

They will be governed by such rules and regulations as may be issued from time to time by the
(el

Thair services can be terminated at any time, in case their performance is found unsatisfactory
during probationary period. In case of misconduct, they shall be preceded under the rules
Sramed from time to time. .
Charge report should be submitted to all concerned.
Their Inter-Se- seniority on lower post will remain intact.

No TA/DA is allowed for joining his duty.

They will give an under taking to be recorded in their service book to the effect that if any over:

‘payment is made to him in light this order will be recovered and if he/she is wrongly promoted

he/She will be reversed.

They will be governed by such rules and regulations as may be issued from time to time by the
Crout.

Before handing over charge once again their document may be checked if they have not the

required relevant qulifications as per rules, they may not be handed over charge of the post.

(M’uhammad Rafiq Khattak)
Director
J.:Iementary and Secondary Education
Khyber Pakhtunkhwa Peshawar

Lndw No.1332-38/ Iille No.2/Promotion SST B-16: Dated Peshawar the 03 /02/2017.

/

/

%
-

Copy forwarded for information and necessar Yy action to the: -
i, Accountant General Khyber Pakhtunkhwa Peshawar.

. 2. District Education Officer Buner.

/ 3. District Accounts Officer Buner. ‘ i’

e

4. Officials Concerned.

5. PSlothe Secretary to Gout: Khyber Pakhtunkhwa E&SE Department.
6. PA to the Director E&SE Kh yber Pakhtunkhwa, Peshawar.
7. M/IMle

ATTE@TE@ , FlementarJ and &Xnd ry Education

Khyber Pakhtunkhwa'Peshawar




W"‘IF,&% whe b

—
o

PESHI&WER

Rehmatullah, S5T, GHSS, Gagra, Ui strict Bun

Shahbaroz Khan s8T (5C), GHS Shal Bandi
Inanullah SST (sC) GHS Diwana Baba

1
2
3
4. Bakht! Rasool Khan (sC) GHS Diwana Baba
5. Abdur Ragib SST (G) CHS Bajkata
6. Sher Akbar sST (G) CMS Banda
7. Shairbar sST (G) GM3 Kuz Shamnal.
8
9

Aub Zar SST (G) GHS Cheena

Habib-ur-Rehman ssT (G) GHS Bagra

10. Shaukat ssT (5C) GCHSS Amnawar

11. Subhani Gul $ST (G) GMS Alami Banda.

|» GulSaid SST (G) GHS Karapa
13. Siad Amin ssT (G) GCMHS Daggar
14. Sardar Shah (@) GCMIS Daggar

BETORE THE PESHEWAR HIGH. CCURT, o

I 15, Israr Ullah SST (SC) GHS Chanat S
- &

16. Mabhir 7ada (S5T) GHS Shal Bandai.

17. Shir Yazdan sST (G) District Bunex

1. Bahari ALam ST (5C) GHS Shal Bandai

Miskeen SSG (G) GMS Shargahy, District Buner

Versis

1. Government of Khyber Pakhtunkhwa ',
Secretary,E&SEDepanme +t, Peshawar. L

irector EGSE, KPK, Pesha® AT,

letnct-_Education Officer (M), Bunel at Dagga‘r/é.ff,




S

WRIT PETITION UNDER ARTICLE 199
OF THE CONSTITUTION OF THE
ISLAMIC REPUBLIC OF PAKISTAN,
1973.

Sheweth;

1)

2

3)

4)

That numerous vacancies of SST in BPS-16 were avaiiab‘ie . L

in the respondent department since long and no"-step'fs'_‘ : N

were taken for appointments against those | posts '

published in the print media, inviting apphcatlons for. L

However, in the year 2008 an advertlsement was

appointment against those vacancies, but a rlder Was. .

given therein that in-service employees Would ot Le . 1

eligible and they weIe restrained from- makmg -

applicatioﬁs.

That the petitioners do belong to the category of m“:"

service employees, who were not permltted to apply,,q’
y ]2?

against the stated SST vacancies.

That those who were appointed on adhoc/ contract ba51s o

S )@0

against the abovesa1d vacanc1es were 1ater on?

regulanzed on the strength of XKPK Employees

(Regularization of Services) Act, 2009 (Act No XVI of_ L i

2009)

That the regulanzatlon of the adhoc/' conf‘i‘ac{

employees referred to in the preceding para, prompted-- '

the left out contendents, may be thel m-serwce-g.f

ployees who desired to take part in the. comp-etmon S

or thosewho did fall in the promotion Zone;. to- flle

X A"M»-I NE
Peshawar High




5)

6)

)

petitions, which were

ultimately decided v'ide | 3a~ :

consolidatedjudgmem dated 26.01.20 15 (Annex “R )

That

while handing down the

judgment, ibid, this

Hon'ble Court was pleased to consider the promotlon} -

quota under par‘agraph 18 of the judgment, as also a: .

direction wWas made in that respect in the concluding

para to the following effect:-

«Official respondents

the backlog of the promotzon quota as per above ) o

mentioned

consider the

backlog is washed out, till then there WOdZd be

complete ban onfr

That the petitioners were considered for promotlon,"_' N

pursuant to the findings given by this august Court m the

abovereferred judgment,

example,

in-service employees,

are directed to. Workout.-

Wzthm 30 days and o

CHIL the‘ R

-osh recrutments

and they were appomted on- o

promotion on ‘various dates ranging from Ol 03 2012 to U

31.07.2015 (Annex “B”),

against the law laid down

bu.t with immediate - effect

py the august Supreme Cou:ct

that the promotees of one batch/ year shall rank: Semox“ .__"' " :

to the initial recruits of the

sarne batch/ year.

That till date seniority list of the SSTs in BPS 16 has. not o

been issued, as against

the legal obhgatlon of the'." L

respondents to issue seni jority list every year

That though the petitioners were having. the‘ "req{.ﬁr'e‘d,

uahflcatlons much earlie

i and the vacancies were alls‘o”' N

qvailable, but they were depnved of the beneﬁt ofﬁ“'

promiotion at that juncture,

as against the pr1n01p1e of laW S

ATTEST , E

=Ya(t\/AiNE .'-'_‘



9) That feeling mortally aggrieved and havmg no 'o'thé"jc"'_ _- :
adequate and efficacious remedy, the petmoners R
approach this august Court for a redress, mter aha, on N
the following grounds:- | o

GROUNDS:

4. That the petitioners were equipped with all thé .r'equite

laid down by the apex Court in thé case of AzamAll

reported 1985 SCMR 386 and followed in Muhammad .
Yousaf (1996 SCMR 1287). As such they were depnved‘
from the en]oymen’t of the high post not only in terms of o

status but also in texms of financial benefits for yéa‘r's__.” .

qualification for promotion o the posts of SD'T' (BPS 16). '.
long ago and also the vacancies were avallable :Jut for':
né valid reason the promotions were V\fl’thheld and the_ ';;:‘ i
posts were retained vacant in the promotlon quota,
creating a backlog, ‘which was not attrxbutable to the.
petitidners hence, as per following exammatlon by the'_ 4
august Supreme Court, the petmoners are. entltled to : )

the back benefits from the date the vacan01es had o

occurred;

“promot:ons of such promotee (petztzdners: o

in the instant case) would be regular from S

date that the vacancy reserved _u_nder th_ef :

Rules for departmental ",promotkion-

occurred”

That the petitioners have a nght and entltlement to. the' R

back benefits attached o the post from *

. ATTESTED
el L. -
£ X A"M

Peshawar’ngh oun -

DEC 206

: ay the"_.;_

et A .

ET TR



/f . :
{g"' P qualiﬁcations of the petitioners and availapility Aof;thé‘ ‘
vacancies coincided. ' S L
. Thatthe petitioners pbeing the promotees of one"éﬁci‘:fhé Lo : : B -
same batch, are recuired to be placed senio:é tothe T
fresh appointees, put the respondents have sat on'tAh‘e'
seniority list and uptill now 1o seniority list Whatsoever L L )
nas been issued/ cucculated ' | :
D. Thatin view of the fact that no seniority list has b‘éen' e - 3
issued, the petitioners neither can file a departmental S o ﬁ.
appeal nor catt have recouxse to the Services. Tnbunal . " .. . '
for agitating theilr gnevances therefore, this august.v' - i
Court can issue appropriaie directions 10 the F E
respondents 10 act in accordance with law, m mewof o ) 'E
the pr'mciple of law laid down by the apex Court in the "?)‘ o o
P pronouncements reported in PLD 1981 sc 612, 2003 -
SCMR 325, ete. : L %%\

g. That the petitioners have not been "ti:eéféki{f Apr T

accordance with law as against the plonSlOIlS of Ax‘ucle -

4 of the Constitution.

o urge addmonal

~ . That petitioners Ieserve their right t

grounds with leave of the Court, after the stance of the.

respondents becomes Knowi to them.

In vievv of the foregoingd, its is, therefore, prayed th'é-t bn 1

accef:tance of this petition, thlo Hon'ble Court may be_".,v_.

pleased to issue an appropriate direction to the respondents‘ '

tor treating the promotlon of the petmoners from the da.te'




. .:‘g
pecome

pE
racancies had

hsw SRR

S be’ing _

4 omn, and the

they wWere qualifie
and also to circulate the :sgmori‘(y

svailable,
o the ‘ betitioner

16), giving senior positions t
f : : .
promotees against the fresh recruits.
emedy to which the petitioners are iound'.ﬁt,- PR

Eny other I
in law, justice and equity may also be granted.

Petiticners

Through

Niuhammad 5% Wi fnarit.
Advocate Sup;éne Court - . o

& S
Alkht lyas
Advocate High Court

n the subject matter has. :
ioner in this august Court. - A

CERTIFICATE: -
It is certified that 1 such petition ©
earlier been filed by the petit

1I1sT OF BOOKS:
1) ‘Constitution ©
2) Case law accor

 pakistan, 1978.
ding to need. el
- AT

t—:xéﬂ-fM‘:irgié e
peshawar HK n Court . S




2‘/

W

o 5.
\ S
/.
PESHAWAR - HIGH CO URI" PESHA WAR
ORDER SHEET -
F Date of Order/ Order or other Proceedings with Signat ELO dn
Proceedings -
01/12/2016. WP No. 1951-P/2016 M.

i

[¢]

(¢]

Present:  Mr. Isa khan Khalil, advocate

WAOAR AHMAD SETH,J.-  Through the  instant  writ b

petition, the petitioners  have prayed for- issuance. -of an

from the date, they were qualified on and also to cireulate the | ©°

seniority list of SSTs BS-16 by giving them:s_c-:ﬁi_ér:_pdsi,ti_'_o:n being, T

promotees against the fresh recruits.

2. Arguments heard and available record gone through.
3. The prayer so made, in the writ petition and argued, I

At bar clearly bifurcate, the case of petitioners in two parts;

according to section-8 of Khyber Paldltuh’ldiﬁé',."Ci\'('il-'Serjvaﬁ,t.s-

-

Pesbg(wwgigh q.:euﬂ‘ S

/6 DEC 2[/346

appropriate writ directing the respondents to treat their promotion | - ..

firstly, petitioners are claiming an approp'riéfte‘_,direciioﬁ'to the | -

respondents to circulate the senior list of SSTs (‘BS-lG).iYeé',j SR

Act, 1973, lor propcr administration of sc_:wi__dé,,'éaafe;=.q_1"bost; the 1 .




appointing authority shail cause a seniority list of the members of -1

the time being of such service, cadre, or post to be prepared and |

(he said seniority list so prepared under subscetion-1, shall be

revised and notified in the official gazette at least oncé in @

calendar year, preferably in the month of January. In view of the

clear provision of law, the first prayer of the petitioners " is- |
allowed with the consent of tearned AAG and the competent
authority is directed to issue the seniority list of SST’s BS-16, in. |

accordance with the law, relating to seniority ete, but in the

month of January, 2017, positively.

/ 4. “psregdrding thesecond pottion [of the- petiton,

i

-

whegein - they: have. “asked: for appr,Opuatedlrecuontothe _
respondents foxtre'ltlmhepromouonofthepehtwnersfromthe |
date they were ‘qualified dnd’ yacancies- Rad becornciwmlable |
besides” tonsidering them -senior beihg..pr Omotecs : E”Lga'iﬁs_t the
direct recruifs. is’concerned, we -are: of the-view thatthcsame '
pertains to terins -and-condition of. service '.aAn'd-.;.as ‘such. under "
article-212-0f i€ conititition this Co art s Baréd 1o entettain that
portiofi of tlie Witt petitionl.

/ 5. In view of the above, this writ petiiion is disposed of |

ATTza = :\/Tv ES

EXAMINE
Peshawar High ¢

 16.DEC 2016/




whereas the seniority and promotion being terins-and:conditions | -

ol service is neither cntertain-able nor maintainable in writ”

do // Ke €

Biate of Presentaty ) ?‘"."»/_{7/‘/'%4’
No of Puves .l . '
Crapying fev
T T T O
Hotad e 3

Date of 0 cnvasdd
Date Civen tur
Nate of Celivery

feccived By.o..

Nawab Shah

with the direction to the respondents, as indicated in-para-3; o
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BETTER COPY.

IN THE SUPREME COURT OF PAKISTAN
(APPEAL JURISDICTION)

PRESENT

MR. JUSTICE EJAZ AFZAL KHAN
MR. JUSTICE SH.AZMAT SAEED
MR JUSTICE EJAZ UL AHSAN.

CIVIL PETITIONS NO. 127-P TO 129-P OF 2016

(Agamst the Judgment dated 26.01.2015 Peshawar High Court, Peshawar
passed in W1th Petition No.2905 of 2009, 3025 of 2009, and others.

The Chief Secretary, Govt: of KPK, Peshawar and Others....Petitioner(s)
(in all cases).

VERSUS

Attauliah and Others
Nasruminulah and Others
Mukhtar Ahmad and Others. . Respondents.

For the petitioner(s) Mr.Mujahid Ali Khan, Addl.A.G.KPK

For the réspondent(s) Mr.Ghulam Nabi Khan, ASC
Mr.Abdul Qayyum Sarwar, AOR

Date of Hearing 20.09.2017
ORDER

Ejaz Afzal KhanJ. The learned Addltlonal General
appearmg on behalf of the Govt. of KPK stated at the bar that as per
mstructlons of the Government he does not press these petitions. Dismissed
as: such

Sd/-Ejaz Afzal Khan,J
- Sd/- Sh.Azmat Saeed, J
Sd/— Ijaz ul Ahsan, J.

20. 09 2017

ary. |
ISLAMABAD | / &3
7‘@@
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- i' s BEF\bRE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE TRIBUNAL . ‘ 0 ,, '“ .
' PESHAWAR. | A IR
’ Service Appeal No: 100/2018 _
Ihsanullah SST GHSS Amnawar District Bunir. ... Appellant. C
- T
VERSUS - -
Secretary E&SE -Department, Khyber Pakhtunkhwa & others. ... Respondents -
A .
JOINT PARAWISE COMMENTS ON & FOR BEHALF OF RESPONDENTS No: 1-3.:
Respectfully Sheweth :-
The Respondents submit as under:-
PRELIMINARY OBJECTIONS. -
i
1 That the Appellant has got no cause of action/locus standi.
2 That the instant Service Appeal Is:ba'dly-ti'me barred.
3 . That the Appellant has concealed material facts from this Honorable Tribunal.
14 That the instant Service Appeal is based on mala fide intentions.
5 That the Appellant has not come to this Honorable Tribunal with clean hands.
6 That the Appellant is not entitled“far the relief he has sought from this Honorable
- Tribunal.
“7 That the instant Service Appeal is against the prevailing law & rules.
8 That the instant appeal is based on mala-fide intentions just to put extra ordinary
pressure on the Respondents for gaining illegal service benefits against the post of
SST(Sc: ) R . , .
9 That the Appeal is not maintainable in its present form., o

“’10 That the Appeal is bad for mis-joinder & non joinder of the necessary parties.
11 That this Honorable Tribunal has got no jurisdiction to entertain the instant case.
12 That the instant service appeal is ba}réjd by law.
13 fhat the appellant has been treated as per law, rules & policy.

g

14 That the appellant is not competent to file the instant appeal against the Respondents.

© 15 That the notification dated 28/10/2_(31_4 i_sﬂl_egally competent & is liable to be maintained.




ON FACTS.

1 That Para-1 is correct to the extent that the Respondent Department has sought

LS

application from the eligible candidates for the appointment on adhoc basis against the
SST(G) Post in the year 2009 with the conditions that the in service teachers of al| cadres
are not eligible to apply for the said adhoc & contractual posts.

That Para-2, is correct that the appellant is a regular & bona-fide Civi] servant in the
Respondent Department & was not allowed like others in service teachers on the grounds
that the advertised posts for SST(G) in BPS-16 are on contractual & adhoc based upon
Which the regular & in service teacher’s adjustments would be fatal for their respective
service career. Hence, they were barred not to apply for the said adhoc posts in the

Respondent Department.

That Para-3 is correct that through an act of Services Regularization Act 2009 passed by

‘the Khyber Pakhtunkhwa Provincial Assembly the services of those teachers who were
appointed on adhoc basis regularized by Respondent Department. (Copy of the said Act
2009 is already attached with the Jjudicial file for ready references).

That Para-4 is incorrect & denied on the grounds that the Respondent Department has
promotion policy for in-service teachers under which these teachers are also promoted
in upper Scale & post on the basis of their respective seniority cum fitness basis in view
of the reserved quota for each cadre, whereas rest of the para regarding filing of a Writ
Petition 2905/2009 before the Peshawar High Court decided on 26/01/2015 with the
directions to consider to the Petitioner for promotion against the SST(G) B-16 Post &
consequent upon the said judgment dated 26/01/2015, the Respondent Department
has promoted the Petitioner against the SST(Sc: ) post in BPS-16 in view of his seniority
cum fitness basis in the Respondent Department. '

That Para-5 pertains to the Court record & judgment dated 26/01/2015 which has

already been implemented by the Respondent Department, hence no further
comments,

That Para-6 is correct tg the extent that the appellant has been promoted against the
SST(G) B-16 post on the basis of his seniority cum fitness basis on dated 30/10/2014
with immediate effect instead of the year 2009,

That Para-7 is incorrect & denied. The stand of the appellant is baseless & without any
cogent proof & legal justification& even against the factual position that the
Respondent Department is regularly issuing the final seniority list of all cadres including

 the SST (G) B-16 post under the provision of Sectioon-8 of Civil Servants Act 1973,

That Paa-8 is incorrect & denied on‘the grounds that the appellant has been promoted
against the SST(G) BPS-16 post in accordance with rules & on the basis of his seniority
cum fitness alongwith his other batch mates in the Respondent Department. Hence, the
plea of the appellant is baseless & liable to be rejected on the grounds that the cited
judgments reported as SCMR P-386 & SCMR 1996 P-1287 of the August Supreme Court
of Pakistan are not applicable upon the case of the appellant. -

That Para-9 needs no comments being pertains to the Court record. A

10 That Para-10 is also needs no comments being pertains to the Court record.
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+ 11 That Para-11 is correct that the Respondent department has filed a CPLA against the

judgment dated 01/12/2016 passed by the Peshawar High Court before the August
. Supreme Court of Pakistan but on later the said civil Petition was withdrawn on the
grounds that as per judgment date 26/01/2015 of the Peshawar High Court, a back-legs
has been worked out for the promotion of in service teachers ‘on the basis of their
respective seniority cum fitness basis within the prescribed period of time, promotions
to the in service teachers are allowed on the basis of seniority cum fitness basis sin view
of the prescribed quota for each cadre in the respondent department. '

12 That Para-12 is incorrect & denied. No departmental appeal has been filed by the

appellant to the Respondents. Hence, the appeal in hand is liable to be dismissed on the
following grounds inter alia :-

ON GRONDS.

A Incorrect & not admitted. The impugned Notification dated 28/10/2014is in accordance
with law, rules & policy, as well as with immediate effect in terms of the appointment

Promotion & Transfer rules 1989. Hence, liable to be maintained in favour of the
Respondents,

B Incorrect & not admitted. The statement of the appellant is baseless & liable to be
dismissed on the grounds that the appellant has been treated as per law, rules & policy
vide Notification dated 28/10/2014, which is not only within legal sphere but is also
liable to be maintained in favour of the Respondents.

C Incorrect & denied. The appellant is not entitled for the grant of back benefits against
- the SST(G) post since 2009 under the relevant provisions of law, recruitment &
promotion policy.

D Incorrect & denied. The appellant has been treated as per law, rules & criteria in the
instant case having no violation of Articles 25 & 27 of the constitution of fslamic
Republic of Pakistan 1973 by the Respondents.

‘B Incorrect & misleading. The stand of the appellant is illegai & without any cogent proof
& justification.

F Legal. However, the Respondent Department seeks leave of this Honorable
Tribunal to submit additional grounds, record & case law at the time of
arguments on the date fixed.

. Inview of the above made submissions, it is most humbly Prayed that this
Honorable Tribunal may very graciously be pleased to dismiss the instant

service appeal with cost in favor of the Respondent Department in the interest
of justice.

Dated / /2018

Ul

irector.
E&SE Department Khyber
Pakhtunkhwa, Peshawar.
(Respondents No: 28&3)

Pakhtunkhwa, Peshawar.
{Respondent No: 1)




Service Appeal No: -~ /2018

LR ST o District 200 Appellant.
VERSUS
secretary E&SE Department, Khyber Pakhtunkhwa & others. ......Respondents
AFFIDAVIT
l, © - --- - . . Asstt: Director (Litigation-I) E&SE Department do hereby

soiemnly affirm and declare .that the contents of the instant Parawise Comments are true &
correct to the best of my knowledge & belief.

Deponent

E&SE Department, Khyber
pakhtunikhwa, Peshawar.

» o ‘ Asstt: Dirgctor {Lit: 1t)




