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ORDER
13^'' July, 2022 1. Mr. Akhtar Ilyas, Advocate, learned counsel for the appellant

present. Mr. Muhammad Adeel Butt, Addl: AG alongwith Mr. 

Muhammad Tufail, Assistant office of the Directorate, Elementary 

& Secondary Education (E&SE), Peshawar and Mr. Iftikhar U1 

Ghani, DEO(M) Buner in person present.

\ v ^^2^^ "^id^our detaUe^order of t^day placed in Service Appeal No. ^
\. 82/2018 ‘titled “Abdur Rashid-vs- the^'^C^vernment of^fGiySer 

Pakhtunkhwa throug'h Se‘cfet:ary„ElemenJ;ary{&^e^ondary Education 

(E&SE), Department Peshawar and others” (copy placed in this file),

^ 4 V. *.t.

AN

this appeal is also disposed of oh tfe same-^grms^G.osts shall follow

the events. Consign.

Pronounced in open court in Peshawar and given under our 

hands and seal of the Tribunal this 13'^ day of July, 2022.
3.

(KALIM ARSHAD KHAN) 
CHAIRMAN

\ w
(FAI^EEHA PAUL) 

MEMBER(E)
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Proper DB Is not available, therefore, the case is 

adjourned to5^_^_/^^for the same before

25.11.2021
I
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15,06,2022 . L'earned counsel for ihe appellant present. Mr, Yakmin Khan, ADEO , ■■ . 

alongwith Mr. Kabirullah Khattak, Additional Advocate General for the . 

respondents present.

Learned counsel for the appellant requested for adjournment on the ground 

that he has not made preparation for arguments. Adjourned. To come up for 

arguntenis on' 1 3.0X^022 before the D.B.. »

(MIAN MUHAMMAD) 
MEMBER (EXECUTIVE)

(SALAH-UD-DIN) 
MEMBER (JUDICIAL)
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Learned counsel for the appellant present.05.08.2021

Mr. Kabirullah Khattak, Additional Advocate General alongwith 

Ubaid-Ur-Rehman ADO (Litigation) for respondents present.

Former made a request for adjournment being not in 

possession of the file today. This being an old case be fixed in last 

week of September, 2021 for arguments. Adjourned. To come up for 

arguments on 23.09.2021 before D.B.

/
/iq Ur Rehman Wazir) 

Member (E) /

Counsel for th^dppellant and Mr. Muhammad 

Rahedd, DDA for tne respondents present.
23.09.2021

Learned^^dijnsel for the appellant requested for 
adjournme^/for preparation and assistance. Case to 
come uP'-'^r arguments on 25.11.2021 before the D.B.

A
(Rozina Rehman) 
Member(Judicial)
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14.01.2021 'Junior to counsel for appellant and Kabir Ullah Khattak 

learned Additional Advocate General alongwith Ubaid ur Rehman 

ADEO for respondents present.4

r%
Due to COVID-19, the case is adjourned to 01.04.2021 for 

-the same as before.

READER

01.04.2021 Due to non availability of the concerned D.B, the case is 

adjourned to 20.05.2021 for the same.

Due to pandemic of covid-19, the case is adjourned to 

05.08.2021 for the same before D.B.

05.03.2021

I
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k' .2020 Due to COVID19, the case is adjourned to 

2020 for the same as before.
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Due to COV1D19, the case is adjourned to 31.08.2020 for 

the same as before.
06.07.2020

i •*:
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31.08.2020 Due to summer vacation, the case is adjourned to 

05.11.2020 for the same as before.
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Junior to counsel for the appellant and Addl: AG 

alongwith Mr. Obaid Ur Rehman, ADEO for respondents 

present.

05.11.2020

The Bar is observing general strike, therefore, the 

ed to 14.01.2021 for hearing before the D.B.matter is adj •

«

Chairman(Mian Muhamma< 
Member (E)

f
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Due to general strike of the Khyber Pakhtunkhwa Bar 

Council, the case is adjourned. To come up for arguments 

on 03.03.2020 before D.B.

V''. 09.01.2020

Member

Counsel for the appellant and Mr. Kabirullah Khattak, 

Additional AG alongwith Mr. Muhammad Irfan, Assistant for 

the respondents present. Learned counsel for the appellant 

seeks adjoi^ment. Adjourned. To come up for arguments 

on 08.04.2020

03.03.2020

fore D.B
AK

(M. Amin Khan Kundi) 
Member

(Mian Mohammad) 
Member
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Due to official tour of Hon’ble Members to Camp ,• 

Court Swat, instant appeal is adjourned to 20.12.2019 fot the
09.10.2019

• /•
same.

fK
Keader

Learned counsel for the appellant present. Mr. 
Kabirullah Khattak, learned Additional Advocate General 
alongwith Mr. Obaid Ur Rehman, ADO present. Learned 

counsel for the appellant seeks adjournment. Adjourn, 
up for arguments on 26.12.2019 before D.B.

18.12.2019

To come

MemberMember

Clerk to counsel for the appellant present. Mr. 
Muhammad Jan, DDA alongwith Mr. Obaid Ur Rehman, 
ADEO for respondents present. Clerk to counsel for the 
appellant submitted an application for adjournment as 
learned counsel for the appellant has gone to Islamabad 

> ' due to his personal engagements. Adjourn. To come up
i.e 27.12.2019 before D.B.

: 26.12.2019

. s.
' for arguments on tomorrow

V

Me?nb^ Member

Counsel for the appellant present Mr. Muhammad 
DDA for respondents present. Learned counsel for 

the appellant seeks adjournment. Adjourn. To come up 
for arguments on 09.01.2020 before D.B.

27.12.2019
Jan,

y MemberMember
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' 30.042019 Learned counsel for the appellant and Mr. Muhammad 

Jan learned Deputy District Attorney present. Learned counsel 

' for the appellant seeks adjournincnt. Adjourn. I'o come up for 

arguments on 15.05.2019 before D.B.

1

• ■

A
■

.» .
MeifiberMember

'■.v.r:;'. .

Counsel for the appellant and Addl. AG for the 

respondents present.

15.05.2019

Due to demise of his father, learned Member of the 

Bench (Mr. Hussain Shah) is on leave. Adjourned to 

24.07.2019 for arguments before the D.B.

T-

C\

iH-'man
,5

Chai
■

24.07.2019 Learned counsel for the appellant present. Mr. Usman 

Ghani learned District Attorney for the respondents present. 

Learned counsel for the appellant seeks adjournment. 

Adjourned. To come up for arguments on 09.10.2019 before 

D.B.

(Hussain Shah) 
Member

(M. Amin Khan Kundi) 
Member

n
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•24.01.2019 Clerk to counsel^ for the 'appellant present. - Shakeel 

Superintendent representative of the respondent department 

present. Written reply not submitted. Representative of the 

respondent department seeks time to furnish written 

reply/comments. Granted. To come up for written 

reply/comments on 13.02.2019 before S.B

■ f;'

'V

■ •• }

I .

! ■

Member

13.02.2019 Learned counsel for the appellant and Mr. Kabir 

Ullah Khattak learned Additional Advocate General 

alongwith Ubaid ur Rehman ADO present. 

Representative of the respondent department submitted 

written reply/comments. Adjourn. To come up for 

rejoinder/arguments on 28.02.2019 before D.B.

Member

28.02.2019 Clerk to counsel for the appellant and Addl. AG 

alongwith Hayat Khan, AD 

present.
for the respondents

f

, Due to. general strike on the call bf-Bar 

Association ihstaiit matter is adjourned to 30.04.2019 

before the. D.B

i •
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Neither appellant nor his counsel present. Mr. Kabirullah 

Khattak, Addl: AG for respondents present. Case to come up 

for written reply/comments on 09 .10.2018 befon

10.08.2018

’B.

Ch^irtiian

Counsel for the appellant Mr. Akhtar Ilyas Advocate 

present. Mr. Kabirullah Khattak, Addl. AG for the 

respondents present and made a request for adjournment. 

Granted. To come up for written reply/comments on 

27.11.2018 before S.B.

09.10.2018

Learned counsel for the appellant and Mr. Kabir Ullah 

Khattak learned Additional Advocate General alongwith Mr. Hayat 
Khan Assistant Director present. Written reply not submitted. 
Representative of the respondents seeks time to file written 

reply/comments. Granted. To come up for written 

reply/comments on 18.12.2018 before S.B.

27.11.2018

ember

Learned counsel for the appellant and Mr. Kabirullah 

khattak learned Additional Advocate General alongwith 

Muhammad Azam KPO present. Written reply not received. 

Representative of the respondent department seeks time to furnish 

written reply/comments. Granted by way, of last chance. To come 

up for written reply/comments on 24.01.2019 before S.B.

18.12.2018

Member
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Counsel for the appellant present. He submitted preliminary 

arguments that siniilar appeal no. 363/2016 titled Shireen Zada-vs- 

Education Department and appeal no. 489/2017.ti^ Sher Yazdan-vs- 
Education Department have already been admitted^lp regular hearing. This 

has also been brought on the same grounds.

07.02.2018

In view of the orders in the above mentioned service appeals this 

appeal is also admitted to regular hearing on the basis of the submission of 

the above mentioned plea. The appellant is directed to deposit security and 

process fee within 10 days. Thereafter notices be issued to the respondents 

for written reply/comments on 16.04.2018 before S.B.

I (AHMAD HASSAN) 
MEMBER

./■
^LLi•>'

Clerk of ihc counsel ibr appellant and Acldi; AG, lor the 

pondcnls present. Security and process fee not-deposited. Appellant is 

directed to deposit security and process fee within scven(7) days, thereafter 

be issued to the respondents for written reply/comments on 

05.06.2018 before S.B. ^

16.04.2018

res

notices

Member

V..

Learned counsel for the appellant present. Learned Additional 
Advocate General present. Security and process fee not deposited. Learned 
counsel for the appellant requested for further time to deposit security and 
process fee. Requested accepted by way of last chance. Five days given to 
deposit security and process fee. Thereafter notices be issued to the 
respondents for written reply/commentsJ To come up for written 

reply/comments on 10.08.2018 before S.B

05.06.2018

Deposited 
omlftfv -^-^Process F

Member

rI

k'
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Form-A

FORMOF ORDERSHEET
Court of

Case No. 85/201 8

S.No. Date of order 
proceedings

Order or other proceedings with signature of judge

1 2 3

23/1/2018 The appeal of Mr. Mujeeb Ullah presented today by Mr. 

Akhtar Ilyas Advocate, may be entered in the Institution 

Register and put up to Worthy Chairman for proper order 

please.

1

REGISTRAR •

2-
This case Is entrusted to S. Bench for preliminary hearing 

to be put up there on j}8

f

.V

V

X- . ^
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR

S.A. No. /2018

Khan Wali Khan Appellant

Versus

Govt, of KPK through Secretary, (E&SE), 
Department, Peshawar and others............. Respondents

INDEX

S.No. Description of documents. Annexure Pages.
L1. Appeal

Copy of consolidated judgment 
dated 31.07.2015

2. A

3. Copy of promotion order 
30.10.2014

B

4. Copy of W.P.No. 1951 and order C
5. Copy of order of august Supreme 

Court of Pakistan dated 20.09.2017
D

6. Copy of departmental appeal / 
representation

E
‘i

AWakalatnama7.

Dated:

Through

Akhtar Ilyas
Advocate High Court 
6~B Haroon Mansion 
Khyber Bazar, Peshawar 
Cell: 0345-9147612

■•'4
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
PRi{i»tnklnvaSes'viii-siTRIBUNAL, PESHAWAR

a>ia»-.v No. (1
S.A. No. /2018

Khan Wali Khan, SST (SC)
GHS Janak Banda, District Buner Appellant

VERSUS

Govt, of KPK through Secretary, Elementary & Secondary 
Education (E&SE), Department, Peshawar.

Director, Elementary & Secondary Education, (E&SE), Khyber 
Pakhtunkhwa, G.T Road, Peshawar.

District Education Officer (M), District Buner at Daggar.

1.

2.

3.

Respondents

APPEAL U/S 4 OF KHYBER PAKHTUNKHWA 

SERVICE TRIBUNAL ACT, 1974 FOR 

TREATING THE PROMOTION OF THE 

APPELLANT FROM THE DATE HE HAS 

QUALIFIED ON, AND THE VACANCIES HAD 

BECOME A VAILABLE:

Sheweth;

1) That numerous vacancies of SST in BPS-16 were available in the 

respondent-department since long and no steps were taken for 

appointments against those posts. However, in the year 2009 an 

advertisement was published in the print media, inviting
^ applications for appointments against those vacancies, but a rider

was given therein that in-service employees would not be eligible
gi‘ itTjrsii- and they were restrained from making applications.

2) That the appellant do belong to the category of in-service 

employees, who were not permitted to apply against the stated 

SST vacancies.

3) That those who were appointed on adhoc/ contract basis against 
the abovesaid vacancies were later on regularized on the strength 

of KPK Employees (Regularization of Services) Act, 2009 (Act 
No.XVIof2009)



2
"V"

That the regularization of the adhoc/ contract employees, referred 

to in the preceding para, prompted the left out contendents, may 

be the in-service employees who desired to take part in the 

competition or those who did fall in the promotion zone, to file 

writ petitions, which were ultimately decided vide a 

consolidated judgment dated 26.01.2015 (Annex “A”)

4)

That while handing down the judgment, ibid, the Hon’ble 

Peshawar High Court was pleased to consider the promotion 

quota under paragraph 18 of the judgment, as also a direction 

was made in that respect in the concluding para to the following 

effect:-

5)

''Official respondents are directed to workout the 

backlog of the promotion quota as per above mentioned 

example^ within 30 days and consider the in-service 

employees, till the backlog is washed out, till then there 

would be complete ban on fresh recruitments”

6) That the appellant was considered for promotion, pursuant to the 

findings given by the august High Court in the abovereferred 

judgment, and he was appointed on promotion on 30.10.2014 

(Annex “B”), but with immediate effect, as against the law laid 

down by the august Supreme Court, that the promotees of one 

batch/ year shall rank Senior to the initial recruits of the same 

batch/ year.

7) That till date seniority list of the SSTs in BPS-16 has not been 

issued, as against the legal obligation of the respondents to issue 

seniority list every year.

8) That though the appellant was having the required qualification 

much earlier and the vacancies were also available, but he was 

deprived of the benefit of promotion at that juncture, as against 
the principle of law laid down by the apex Court in the case of 

Azam Ali reported 1985 SCMR 386 and followed in 

Muhammad Yousaf (1996 SCMR 1287). As such he was 

deprived from the enjoyment of the high post not only in terms of 

status but also in terms of financial benefits for years. It may not 
be out of place to mention here that the appellant was at 
promotion zone at the time of Regularization of Adhoc recruits 

of2009.

9) That appellant alongwith others filed W.P.No. 1951-P/2016 for 

issuance of seniority list and considering the appellant from the
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date when the Adhoc Employees were regularized instead of 

immediate effect.

10) That the stated writ petition has been decided by worthy 

Peshawar High Court vide order dated 01.12.2016. (Copy of 

W.P.No. 1951 and order is attached as Annex “C”)

11) That the respondents assailed the judgment of Peshawar Pligh 

Court referred to in Para-4 above before the august Supreme 

Court of Pakistan. On 20.09.2017 (Annex “D”) the respondents 

withdraw the petition and as such the judgment of hon’ble 

Peshawar High Court attained finality.

That after the withdrawal of appeals, the appellant preferred 

departmental appeal/ representation (Annex “E”) to respondent 
No.2, through proper channel, which was not decided/ responded 

within the statutory period, hence the instant service appeal, 
inter-alia on the following:-

12)

GROUNDS:

A. That the appellant was equipped with all the requisite 

qualification for promotion to the posts of SST (BPS-16) long 

ago and also the vacancies were available but for no valid 

reason the promotion was withheld and the post was retained 

vacant in the promotion quota, creating a backlog, which was 

not attributable to the appellant , hence, as per following 

examination by the august Supreme Court, the appellant are 

entitled to the back benefits from the date the vacancies had 

occurred;

**promotions of such promotee (appellant in the 

instant case) would be regular from date that the 

vacancy reserved under the Rules for 

departmental promotion occurred”

B. That the appellant has a right and entitlement to the back 

benefits attached to the post from the day of the qualification of 

the appellant and availability of the vacancies coincided.

C. That the appellant being the promotee of one and the same 

batch, are required to be placed senior to the fresh appointees, 
but the respondents have sat on the seniority list and uptill now 

no seniority list whatsoever has been issued/ circulated.
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That the appellant has been discriminated, which goes against 
the provision of Articles 25 and 27 of the Constitution, 1973.

D.

That the appellant has not been treated in accordance with law 

as against the provisions of Article 4 of the Constitution.
E.

That appellant reserve his right to urge additional grounds with 

leave of the Tribunal, after the stance of the respondents 

becomes known to him.

F.

Prayer:

In view of the foregoing, it is, therefore, prayed that on 

acceptance of this appeal, this Hon’ble Tribunal may be pleased to 

issue an appropriate direction to the respondents for treating the 

promotion of the appellant from the date he was qualified on, and the 

vacancies had become available, and the impugned order may kindly 

be modified by giving effect from the date when the fresh recruits are 

regularized w.e.f 2009 alongwith back benefits in accordance to the 

judgment dated 26.01.2015 and also to circulate the seniority list of 

SSTs (BPS-16), giving senior positions to the appellant being 

promotee against the fresh recruits.

Any other remedy to which the appellant is found fit in law, 
justice and equity may also be grarlf&c.

Appellant

Through
AkhtaiTlyas
Advocate High Court

AFFIDAVIT

I, do hereby affirm and declare on Oath that the contents of the 
accompanying Appeal are true and correct to the best of, my 
knowledge and belief and nothing has been concealed fram this 
hon’ble Court. / \

Deponent
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JUDGMENT SHEET

PESHAWAR HIGH COURT,PESHAWAR^\'-
(JUDICIAL DEPARTMENT)

Writ Petition No.2905 of 2009.

ATTA ULLAH AND OTHERS

'A-VERSUS.

THE CHIEF SECRETARY KPK ETC....RESPONDENTS..

JUDGMENT.

Gi-Date of hearing (/

/)/ JyAppellant/Petitionor illA (hh ( i m

AdJoPA-leResponden t ■)') I-' [\u /

lAAAQAR AHMAD SETH,J:- Through this single

judgment we propose to dispose of the instant. Writ Petition

No.2905 OF 2009 as well as the connected.'-Writ Petition , .I

Nos.2941, 2967,2968,3016. 3025.3053,3189,3251,3292'. •'of '

2009,496,556,664,1256,1662.1685.1696.2.176. 223.0..2501.2696.\ \ :

2728 of 2010 (£ 206, 355,435 & 877 of 2011 as.- common

Y " question of law and fact is involved in all these .petitlons.p^’^^^^^Tj^Q

/■ '7 y .L: s7^^ n
■,

ry-u
y'/\OcUO,r •

Ay/r.rv20lS
■ /



;

2- The petitioners in ' all the writ petitions- -have ■

approached this Court under Article 199 of the Constitution of

Islamic Republic of Pakistan, t97.3 with the following'relief:--

“It is, therefore, prayed that on acceptance 

of the Amended Writ Petition the above 

noted Act No.XVI 2009 namely ‘The North .. 

Wesf Province Employees (Regularization . 

of Services) Act, 2009 dated 24^'' October, 

2009’ being illegal unlawful, without

authority and' jurisdiction, based on

malafide intentions and being.,,'

unconstitutional as well as ultra vires to-

the basic rights as mentioned in the /

constitution be set-aside and the- .

respondents be directed to fill up the above

noted posts after going through the legal ■ .

and lawful and the norma! procedure as

prescribed under the prevailing laws, 

instead of using the short cuts for obliging.

their own person.

It is further, prayed that the-

notification No.A-14/SET(M) dated

11.12.2009 and Notification No.A-17/SEP(.5)

Contract-Apptt:2009.. dated 11.12.2009, as •

well Notificationas ■

No.SO(G)ES/1/85/2Gp9/S.S(Contract) dated- ■

j

th .
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21.05.2010 issued as a result of above
• !

noted impugned Act whereby all the private

:>respondents have been regularized may'

also be set-aside in the light of the above. \
‘

submissions, being illegal, unlawful, in-

constitutional and against the fundamental
■!

I

rights of the petitioners.

Any other relief deemed fit and .

*
proper in the circumstances and has not

been particular asked for in the noted Writ i

Petition may also be very graciously ;

granted to the petitioners".

It-is averred In the petition that the petitioners are3-

;:oisf-,ng in Iho Edinr’ilinn Dnpnfljnunt (}/ KPK mj/Az/jf; poslud

PST, CT,DM,PET,AT. IT. Oufi and SET . in ■dilfereiil^ ■as

Schools; that respondents No.9 to 1359 were appointed on.

-
adhoc/contract basis on different times and late.roh - their.

service were regularised through the North West Frontier

Province Employees (Regulaiizalion of Scivices) Act, 2009;-,

got ■ the ■ re'q.'uiredthat almost all the petdioners have
*

qualifications and also got at their credit the length of seivice;

' that as per notification No.SO(S)6-2/97 dated. 03/06/1'.99'd"7 .

ESTE-D
•'t

. ^ X’A M 1B . •
Court.

. 1 20 tS
1
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the qualification for appointment/promotion of hhe 'SET

Teachers BPS-16 was prescribed that 75% SETs .shall be

selected through Departmental Selection Committee on the

basis of batchwise/yeaiwisQ op.en merit from anidngst the

candidates having the proscribed qualification and remaining'

25% by initial recruitment through Public Service

Commission whereas through the same notificati'op the.'

qualification for the appointment/promotion of the Subject

Specialist Teachers BPS-17 was prescribed that 50%jshall

be selected by promotion on the basis of seniority curn

fitness amongst the SETs possessing the qualification

prescribed for initial recruitment having five years service and ' '

remaining 50 by initial recruitment through the Public Service.

Commission and the above procedure was adopted by.the

Education Department till 22/09/2002 and the appointments

on the above noted posts were made in the light of the above

notification. It was further averred that the ~ Ordinance ■ '

No.XXVIl of 2002 notified on 09/08/2002 was promulgated

under the shadow of which some 1681 posts of diPprerif

cadres were advertised by die Public Service Commls-sion

XT:ATT tn

’Oiihr.

V



c

• , r'■■ S
'

That before the promulgation of Act No.XVI -of 2009
it was ■ .

piacace of the Education Department that -instead of ' 

pfomoting the eligible and competent persons ,amongst-the' . 

teacheiS community, they have been advertising the above 

noted posts of SET (BPS-16) and Subject Specialist (BPS- ■ r

17) on the basis of open merit/adhoc/contract wherein it was 

clearly mentioned that the said posts will be temporary and 

will continue only for a tenure of six months dr till the. '

'S' ■ -
appointment by the Public Serviced Commission or

Departmental Selection Conimittec That after f)assing- (he 

KPK Act No.XVI of 2009 by the Provincial Assembly h-he . 

fresh appointees of six months and one year on . the' .adhoc ' 

and contract basis including respondents no.9 tp ;1351 wipia 

Clear affidavit for not adopting any legal course'.to-make- their 

services regularized, have been made permarrenl and-''

regular employees whereas the employees ■ and- teaching 

staff 0! the Education Department having at ■their. Credit: a ■

ser/ice of minimum 15 to maximum 30 years have boon '
' ■■■ ■■

ignored. That as per coniract Policy issued on, 2'6/10/2002-' 

the Education Departmeiit was not authorlsed/entitied -to

;

4^

•if'a ■■' <1,

n,
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ni3ke appointments in BPS-16 end sbove on the- contract

basi::^. as the only appointing authority under the. rules 

Public Service Commission. That after the publication 

by the Public Service Commission thousands of teachers ' 

eligible for the above said posts have already. applied:but 

they are still waiting for their calls and that through the above 

Act thousands of the adhoc teachers have been regularized- 

which has been adversely effected the rights of the 

petitioners, thus having no efficacious and adequate remedy 

available to the petitioners, the have knocked the door of this

was •

made

Court through the aforesaid constitutional petitions.

4- The concerned official respondents have furnished

parawise comments wherein they raised certain legal and

factual objections including the question of maintainability of 

the writ petitions. It vras further stated that Rule 3(2) of the- 

Civil Sen/ants (Appointment,N.W.F.P. Promotion

1 ransier)Ru!es 1989, authorised a department to lay down 

method of appointment, qualification and other conditions 

applicable to post in consultation with Establishment &

Administration Depaiimetit and the Finance 'Department.

f-j.
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;

. <
That to improve/uplist the standard of education,., the ■ ' 

Government_ replaced/amended the old procedure 1.6.100% i

: '
incluaing SETs through Public Service Commission KPK for

■r

rocniilmoift of SETs B-16 vldn Notificntlon No.SO(PE)^

\5/SS-RCA/o' HI datf.:: ' 18/01/2011 wherein 50% SSTs (SET)
\

^ • .
i

• ‘

shall be selected by promotion the basis of seniority cumon

fitness .he following manner-

T/J Forty percent from CT (Gen), \

CT(Agr), CT(lndust: Art) with at least 5

years service as such and having the

qualification mentioned In column 3.

O') Four percent from amongst the DM

with at least 5 years service as such and

having qualification In column 3.

(Ill) Four percent from amongst the PET

with at least 5 years service as such and

having qualification mentioned In column 3.
\

(Iv) One percent amongst Instructional

Material Specialists with at least 5 years\
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!

m
service and having qualification mentioned. ■

in column 3."
I

I

It is further stated in the comments that due to the - •

degradation/fall of quality education the Government'

abandoned the previous recruitment policy" of

promotiorhjppointment/recruitment and in order to improve

the standard of teaching cadre in Elementary & .Secondary

Education Department of KPK, vide Notification [ dated \

09/04/2004 wherein at serial No. 1.5 in column 5 the ■■

appointment of SS prescribed as by the initial recruitment

and that the (North West Frontier Provincial) .Khyber'

Pakhtunkhwa EmployeesfRogularlzation of SeryicesjAct. ■

2009 (ACT No.XVI of 2009 dated 24'^ October, 2009 is legal, . ■

la’Wful and in accordance with the Constitution of Pakistan '

which was issued by the competent authority and jurisdiction,-

therefore, all the writ petitions are liable to be dismissed: ■

We have heard the learned counsel for the parties 'and.-5-

I have gone through the lecord as well as the l.aw'.on the:

subject.
ATT T.g
^ X A M I 

HI

1 6 F
“yOo urt. , ■ •

>'■
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6- The grievance of the petitioners is two fold/Jn respect 

of Khyber ■ PakhtUnkhwa, Employees (Regularization 

Seivices) Act, 2009 firstly, tfiey are alleging that regular post 

in different cadres were advedised through Public Se'n/ice 

Commission in which petitioners

2

•■iof

competing ■with' highwere

profile carrier but due to promulgation of Act ibid.) they could 

not made through it as no further proceedings

:

were
!

i
conducted against the advertised post and .secondly;, (they' ■

arc agitating the legitimate expectancy regarding' their

promotion,' which has been blocked dLie to the' in block

I induction / regularization in a huge number, courtesy Act, No.

-X\/i ot2009.

7- As for as, the first contention of advertisement and in.

block regularization of employees is concerned -in this A''
■L.

. respect it is an admitted fact that the Government .has- the.. -

right and prerogative to withdraw some posts, already

advertised, at any stage from Public Sen/ice Commission
A .

.« *

and -secondly no one knows that who could be selected in •

open merit case, however, the right of competitioii ■ is

resefved. . In the Instant case KPK. employees '

1
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\
fR. jt//c///za//o// of SeiViceo) Acl, 2009, was fjrofiiulgaterJ,- ■ 

which in-fact was not the first in thejine rather N.W.F.P (noyv-

Khyber Pakhtunkhwa) Civil Servants (Regu!arization...of : ■ /. 

Services)' Act, 1988. NWFP (now Khyber Pakhtunkhwa) .

(Reg..!ation of Services) Act, 1989 & NWFP (nowrKhyber 

Pakhtunkhwa) Adhoc Civil Servants (Regularization . of

Ser/ices) Act, 1987 were also promulgated and were never

challenged by anyone.

8- In order to comment upon the Act, ibid, it is important '

to go through the relevant provision which reads as under-

S.2 Definitions. (1)—

a;—-

aa) “contract appointment”: ' 

means appointment of a duly C; _

qualified persor^ made otherwise 

than in accordance with the 

prescribed method of recruitment ' 

“employee” 

adhoc or a contract employee ! 

appointed by government on.), 

adhoc or contract basis or second 

shirt/night shift but docs not 

include the employees for project 

post or appointed on work charge

b) means an

^ •.
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basis or who 

contingencies; 

.......... whereas,

are paid out of

S. 3 reads:-

Requiarizatinn of 'services of .
certain employees.-^ AH'

including 

recommendee of the High Court 

appointed on contract or adhoc 

basis and holding that post on 

December,

employees

2008 or till the 

commencement of this Act shall

be deemed to have been validly
appointed on regular basis having

the qualification 

experience for a regular post;

same and

9- The plan] reading of above sections of the Act.. ibid, • .

would show that the Provincial Government, has regularized 

the “duly qualified persons", who were appointed on contract- 

basis under the Contract Policy, and the said Contract Policy

was never ever challenged by any one and the same

remained in practice till the commencement of the. said ^ct' 

Petitioners in their writ petitions have not quoted any single ■

incident / precedent shovdng that the regularized employees
^ ' .

under the said Act. were not qualified for (he post against

^urti
M’/p

7
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wlr^h they are regularized, 

documents showing that at the ti

nor had placed on record- any 

time of their appointment- on-

contract they had made sny objection. Even otherwise, the

superior i^ourts have time and again fcinstated employees 

were declared irregular. :by the
whose appointments

Government Aulho/lles, because authorities - ■ delng

appointments on: purely
\ responsible for making irregular

urned'

round and terminate semces because of no . .lack of

qualification but on manner of selection and the benefit.of-the ’

lapses committed part of authorities could not beon
gi ven to: . '

the employees. In the Instant case as well, at the time of-

appointment no one objected to, rather the authorities:

committed lapses, while appointing the private respondent's

and others, hence at this belated stage in view of number of ' ■ 

judgments. Act. No. XVI of 2009 was promulgated. 

Interestingly this Act. is not applicable to the ieducatibn 

department only, rather all the employees of the ^Provincial

\

Government, recruited’ on contract basis till 31^’ December

■ ' 2008 or till the commencement of (his.-Act have been

oun,
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regularized and f/)oso eniployees of to other depaftine.nts

who have been regularized are not parly to this' writ, petition.

iO- All the employees have been regularized under the

Act, ibid 'are duly qualified, eligible and competent for, the

post against which they were appointed on contract basis

and this practice ramainad in of)cra(ion for years. Ma.jniity of.

those employees getting the benefit of Act, ibid may have

become' overage, by now for the purpose of recruitment '■

against the fresh post.

11- The law has defined such type of legislation as'.

“beneficial and remedial”. A beneficial leglslatibn/is . d

statue which purports to confer a benefit on individuals or a '

class of persons. The nature of such benefit lsy to.be.

eAiOnded relief to said persons of onerous obligations, under-

contracts. A law enacted for the purpose of correcting a'

defect in a prior law, or in order to.provide a remedy where

non previously existed. According to the definition of Corpus ' -j.-

Juris Secundum, a remedial statute is designed to correct an

existence law, redress an gxisience grievance,..or introduced
I

regularization conductive to the. public goods. The. challenged

>r-s .

^ ,v

I- ^ A
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Act, 2009, seems to be a curetive stetue as for y.esrs the 

then Provincial Governments, appointed employees on -

contract basis but admittedly all those contract appointments.

were made after proper advedisement and. ..on:- the •

recommendations of Departmental Selection Committees..

12- !n order to appreciate the arguments regarding

beneficial legislation it Is important to understand the scope

and meaning of beneficial, remedial and curative legislation. :

Previously these v/ords have been explained by N.S Blndra

•7 interpretation of statute, tenth edition in the following

manners:-

“A statue which purports to confer a 

benefit on individuals or a class of 

persons, by reliving them of . 

onerous obligations under contracts . 

entered into by them or which tend 

to protect persons against 

oppressive act from individuals v/ith 

whom they stand in certain 

relations, is. called a beneficial . 

legislations....In interpreting such a 

statue, the principle established is 

that there is no room for taking a ^ 

narrow view hut that the court is

entitled to be generous towards the.
<v

persons on whom the benefit has .
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been conferred. It is the duty of the 

couri to interpret a 

especially a beneficial provision, 

Liberally so as to give it a wider 

meaning rather than a restrictive. 

meaning which would negate the 

very object of the rule. It is a well 

settled canon of construction that in 

constructing the provision of 

beneficent enactments, the court: 

should adopt that construction 

which advances, fulfils, and furthers

provision,

the object of the Act, rather than the 

one which would defeat the same 

and render the protection

illusory.....  Beneficial provisions call

for liberal and broad interpretation

so that the real purpose, underlying 

such enactments, is achieved and 

full effect is given to the principles 

underlying such legislation.”

Remedial or curative statues on the other hand have

bean explained as:~

”A remedial statute is one which 

remedies defect in the pre existing law, 

statutory or otherwise. Their purpose is 

® ’ to keep pace with the views of society.. 

They serve to keep our system of 

J urispru dence to date andup

I
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harmony with new ideas or conceptions 

of what constitute Just and 

human
proper

conduct. Their legitimate
purpose is to advance human rights and: 

-relationships. Unless they do this, 

are not entitled to be known as remedial 

legislation nor to he liberally

they .'

construed.. 
Manifestly a construction that promotes

improvements in the administration of 

Justice and the eradication of defect iin
the system of Jurisprudence should be 

favoured over one that perpetuates a
wrong”.

justice Antonin Scalia of the U.S.

Court in his book on Interpretation of Stafutf^ 

states that:

Supreme

“Remedial 

those which
statutes are •

are made to supply 

such defects, and abridge such

superfluities, in the common law/

as arise from either the general 

imperfection of all human law, 

from change

circumstances, from the mistakes '

of time and

and unadvised determinations of 

unlearned (or learned) 

cause

even

Judges, or from any other 

whatsoever.” -

J
13- The legal proposition that emerges is that generally 

beneficial legislation is to given liberal interpretation: ..the
« •

beneficial legislation must carry curative or remedial content'

eport.
1:6;

f .
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Such legislation must therefore, either clarify an ambiguity or

the existence and must therefore, the-an omission in

explanatoiy or darificalory in nalure. Since the petitioners

not have the vested rights ho be appointed to, anydoes

piiiticular post, oven advertised one and private lespondents

having the:.'requisite /who have being regularized are

qualification for the post against which the were-- appointed-.. 

vide challenged Act. 2009, which Is not effecting the-vested' 

right of anyone, hence, the same is deemed to : be a.

remecdl and curative -legislation ; ::of ,] theben^licial,

Parliament.

This court in its earlierjudgment dated 26^ November14-

2009 in WP No. 2905 of 2009, wherein the same -Khyber 

Pakhtunkhwa (Regularization of Servers ) Act.. 2009,: vires.

challenged has held that this court has. got no 

jurisdiction to entertain the writ petition in view qf Article 21-2 

Constitution of Islamic Republic of Pakistan, 1973

were.

-asof the

Rule or Notification effecting the terms and conditionsan Act,

of service, would not be an exception to that, if. seen in the ■:

light of the spirit of the ratio rendered inrthe- case of ; .
* • .

ATT

u -'’- 

201^'.'''i
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(3^
LAShc^A^ij^h^r^Ver^s Government of P^ki^t.r, 

reported in 1991 SCMR inAl Even otherwise under Rule s

(2j oi the Khyber Pakhtunkhwa (Civil Servants)

(appointment), promotion and transfer) Rules
1989, authorize •

a department to lay down method- of appointment,

qualification and other conditions applicable to the. post in

consultation with Esiablishment d Administrahve Doparlmcnl

and the Finance Depatiment. In the instant case. the. duly

elected Provincial Assembly has passed the Bill/Act which

was presented through proper channel i.e Law and 

Establishment Depatiment, which cannot be quashed. .or

declared illegal at this stage.

15~ Now coming to the second aspect of the case; that

petitioners legitimate expectancy in the shape of promotion

has 1. ..ifered due to the promulgation of Act. ibid. In . this .

respect, it is a long standing principle that promotion is not o

vested right but it is also an established principle that when

ever any lav^', rules or instructions regarding promotion are

-.
violated then it become vested right. No doubt petitioners \in

the first instance cannot claim promotion as a vested right-

:c.3TSD_
. • S'



3

c

but those who foil within Jlic promodofi .zofYo. do iiaye 'ibb ' 

ncihf to._tLe considere^for promotion. ' : '
)

r
16- Since the Act. XV! of-2009 has been yieclnred 'n

beneficial 'and remedial Act. for the purpose of..‘all: (hose 

employees who were appointed on contract and-may have 

become overage and the promulgation of the Act

c

)
• was

c necessary to given them the protection therefore. Jhe other ' ' 

side of the picture could not be brushed a side simply.. It'Is ^' 

the vested right of in service employees to be considered for 

promotion at their own turn. Where a valid and proper rules^ ' 

for promotion have been framed which are not given-effect.

)

c

such omission on the part of Government agency amounts 

to failure to perform a duty by lav^ and in such cases. High-

•(

Court always has the jurisdiction to interfere. In sen/ice ■

employees / civil servants could not claim promotion to a

■I higher position as a matter of legal right, at the.same-time. it.

had to be kepi in mind that all public powers .were in the

nature of a sacred trust and its functionary are required to

exercise same in a fair, reasonable and transparent manner'

strictly in accordance with law. Any transgression from such

I
9 ■.

■)



principles was liable to be restr'ained by the superior courts 

their jurisdiction under Article

in ■

199 of the Constitution.. One 

in the absence ofw:Stnct: legal . 

always legitimate expectancy on the part of a '

could not overlook that even

right there was

senior, competent and honest carrier civil servant , to . be

piomoted to a higher position or to be considered [ for 

promotion and which couid only be denied for good, proper

and valid reasons.

Indeed the petitioners can not claim their Initial

appointments on a highei post but they have every right to

be considered for promotion in accordance with the

piomotion rules, in field. It Is the object of the establishment 

of the courts and the continue existence of courts gf law 

dispense and foster justice and to light the wrong: 

Purpose can never be completely achieved 

jiislico done was undone and unless the

Is- to .

ones.

unless., (he. in

courts stepped iii

and refused to perpetuate what was patently unjust., unfair', 

and unlawfuf Moreover, it is the duly of public authorities., as

appointment is a trust in the. hands of public authorities and' it 

IS their legal and moral duty to discharge (heir function's
aS: ■

•.
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Irui'^lco will) coinplclo tmnspnroncy ns par requimnicnt of

low. so (hnl no person who is oligiblo and ontiilo to hold siiohi . ,

posl is Qxcliidnd from (ho pnrposo of snioedion nnd is do!

depnved of i)is any . <qht.

s®B:nsidering the above settled^principles-w& are ^of fhe.

ghiim-opinion that Act. XV! of 2009 is although beneficial and 

remedial legislation but its enactment has effected: the in,- 

employees who were in' the promotion ./.one,

convinced that to the extent of in service ,

service

therefore, we are

who fall within the promotion -zone- ■■employees / petitioners, 

have suffered, and in order to rectify the inadvertent, mistake

it is recommended that the.of the respondents/Department.

fie,ld be implemented and thosepromotion rules in

to which certain quota foremployees in a particular cadre

promotion is reserved for in service employees, the-same be

In order to remove the' ambiguityfilled in on promotion basis, 

and confusion in this respect an example is quoted.

cadre- as per existence rules, appointment is to be made on

% /nif/'a/ recruitment.-and .50 %50/50 % basis i.e 50

employees have beenthen all theprorriotion quota



■

4» < •

CcffcI;/ated~;/7 ' mi?

cadrs-andjegiim mmmrhe'Femmin^M^Iai^JogiKimcMdf

;e/(g/5/e f^prombt!dhM}.IM§Mi^ol^9n0rify_:CU^^^^^

In view of the above, this writ petition is disposed of in

the following ternis:-

0) “The Act, XVI of 2009, commonly .■ 

known as (Regularization Of Services) 

Act, 2009 is hold ns beneficial and 

remedial legislation, to which no 

interference is advisable hence, upheld.

aidlarefdjheote d(ii)
Wdrl<&^X2tKliSf^:h^^kIdg:t-l^^ Tideto

L__

^ro^r? asdT Tpb.fViXoboV(f

Fmehtion^,^;^Wpl;dlXkiMinTd^^iiBayk'''a^^^

corisTderkXhieii.in^ service enVp/byees, ' till;'
\ >

the; backld'gT'J.s washed out, till then

therc'''w'dXiTcf. be. complete ban on fresh 

!X}cruhnXerri-s;y}/

Order accordingly.
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6': J ,;®EoniEDISTg^
—OmCER C MALE lD|STRiCTjgilirEf{,

v*- •

MimmrioN:r;.
: ,■';m,. :•,
r !■

Consequent upon the
'■^coinmendaiioii

(liOzCilKMl

:. '■ ;.d:H-.sii<-incc- of the Dppnrtnienial
elementary

:!,y.
Promotion Commiucc

‘ind ini '^Peondary Ilducaii
''^Olillcation No.■filly 20ld, the ,- 

liercby promoted

'following SCTs/CTs, SDjVIs/DMs, S 

e"^^‘-f‘^;^7-(i:iio-ChenO,
s ai'c

lo tlicagainst each in BPSi.fi (R.,0000-800-34000) 
--^'^I'McIcrihee.i ■ ^^HJOO) plus

effect' and posted

*
''Pguiar basion usual uiJowancos as ^existing policy ol' i|,c

iiii given below.

F
on “ School Based “A. SST 

l^foOMorjrpy' i.
illjOM Sr JVr-q- TOrifF

School

Cjilss~c7~'

■ V•t %•'•, ;’jC
'■S.No Numeo'lOiilchd

yvj i-
I^rcsciit Place of 
J^ostiiig
GHSS Gagra

ei-e Posteda/PA Waked Zada 

lC\khi Al~b7IT

!>■

f^emai'Us•1
.Cr': agra

A.V.pCMS ChurgLisiuo
GHSS Gl< t '

Kah,™,r-

;, rsi^l7WuiTT<h^l-n

ii'i'gu.sljto
Ci-iS Gansha/"'' t

?' ■iCiiSGanshai----------
A.V.ICHS ShaJbandi 

GHS Torwarsali ^ ~ iT

GHS DewanTTB^

GHS ./owai* ~

GHS Slialbandi '—'

CHS KaTTl^i^T'-----------

^HS

CHS Jowai'

, I Abdul Chai
afoor

__ _ ^
"6-A BShTfL.'iS'SJTKi—

r V

:kir ;■) .'i

'M' A.V.P
’ ■LIW7-A Ral'iin-i Zada ' A.V.P

\] K

. A.Vj'C^ e'
1'-

2 £iiOiilQTED. R • r,S.No

School

CCMMS Oaggar ~

cTiS KatkaTa 

Cl'iS Naiiscr .....

cdTsUid ——

------------- ^
S/HA•-;

Remarks

W2-A fC^^ali Wacka^cF...

Rfoiii Said

CPS Girarai I
■'n)/,UA

A.WlCi^S Bainpokha'.......

CPS Kaliim aS h

•Hi Si*

j S;ii/),r
:*f

!

. ■■■-'■■•.Vy'.

A.V.P iiff vk
iiRfAr:£KaMQTirD
kyaikt: 

IrkiTHa

i

I

N-inic o( Oil,cal n’i-c,sck(p'ui"o:o7

*

'^^^srEo I■1
-Id

i

School Where Posfed

gcmTTs 5
‘^HS Jiiiiak Banda’

i

Remarks'CCmTiS Dtiggar 

CHSS lutalai 

CliSS Nau'agai ~~

:fcC ::i n/2~n 'ggfr ■

Ahintid ATr ....
__

f^LihammFd^.dni7-r

A.V.Pa:
4F

i id/3.B

If” ip':k
}

A.V.T’ ‘

Cl kSS .langr;'
r"- 'A.V.l

j7f



^Khiin VVitli Khan
GHSS Totnhii GMS D;igai 

~GK^Cha 

oilfa Khararai 

01-iS Daggar 

Gi IS Katkalr,

A.V.P
Israrullah GHS Kavvga nar A.V.P

17/6-U Mihrab Gol GHS Khanano Dherai
A.V.P

S/7-B /Liu I'ij -.'^han 

Shci' Nawac I*'

GHSS Charorai
A.V.P

Gl KS Jowar
A.V.P

liKim ,.l!ah
>-'vana 3aba OHS Diwancl'liaha

A.V.P
21/10-3 Muhaini lad Iqha! 

Said KamaTshiTiT"

GiM.S . :!ii ■
A.V.I

22/11-B GMS Sambai “ c • 'j!-!S Dakara. I
A.V.P1

'*■ PSlTTASP^avP^-.- -

S.No
10 I'HK i - - ^ UTlYiM/VTH.s-) mp.s-1 0

mOj,* 1’o«. d
Name orOlTicial Prcsciil Place of 

Posdnt!
GPS Bando Tangai"^

■..i Seim j B ,
lvc«naik.s23/I-B Sabir Rahman

CHS Torwai
A.V,p

2^/2-B Hamdullali GPS Manezai Kawga GHSAsliaray ' 

GHS Ghazi Khanay 

GHS Navvakaly

I
' ',*1

I# » i25/3-B Slier Ahmad•I.
■'-’'26AI-J3

■V' il!-! ;£<;
m/:: ■ m-:
s:v

GPS Balo Khani‘,n

Hamid iir Rahman GPS Daggar No.lv"
•“27/5-B
’fi'

Rasool Shah GPS Kinger Cali CHS Dokada
A.

28/6-B Akmal Klian GPS Rega No.3 GHS Bajkaia 

GPS i3i"npokh;rT“~'!::Gi3si<^i;^^
A.V.P

.A^iz Ahmad 

/~Rahini Dad”^<liai] IA.V.P
GPS Jowar No.3 CHS Bazurgay V

A.V.P

.. G. SST/CRNRi^Ar ^
13

.j-—

iM:
AV

1

■ ^f■'h iS.No Name of Official Present Place of 
Posling

• School Where Posted
Keniarlc.‘i

Cl/l-C Hakim Kh GHSS Nawagaian
* 1"^ CHS Asharay A.V.P
.,32/2.C

'■33/3-C

Abdiii Halim GHS Jowar GMS Slianai Torwarsak'.iV
A.V.P

AM Jan GHSS Agarai GHSS Agarait *' A.V.I
3‘1/4-C kla/.r.ii Rahman G) IS Balai GMS Malakpiir •y—'•

AA'.P
35/5-C Aixliir K-ishid GHSS Tolalai GHSS ToialaT

AAAP3d/C-C Nawar Khan GHS Dherai CHS Channr A.V.P37/7-C Gluilain Rahman CHS Batai CHS Dokada
A.V.P3S/.S-C Shcr Wali Khan CHS Jowar CMS Girarai
A.V.I3y/9-C Shanisiil.liilain GliSS Jangai

“'"'"’■C [‘Gi-lSS-rtolii------

'^Ull-C Saifur Rahman

iGHSS Jangai

..

A.V.P(.

.1
A.V.I

Gl ISS Cagra CHS 2’angora
A.V.P

iti.

attested r '

^ •?(I i.

L
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• Toi-nis and Coiuniionx:-•
.;v., 1

.! ’ i <

!l^

1. I hey woLikl be on piobiition lor a period of one year cxicndabic for another one year.

2. 1 hey will he governed by such rules and regulations as may bo issued from time to time b.v tlie Govt.

3. 1 heir services eiiii he icrniinalccl nl any time, in ease their performance is found uiisalisfaelory duriii; 
probationary period. In case of misconduct, they shall be proceeded under the rules frameil from li

lime lo lime.
*^1. Chaigc report should be submitted lo all coitccrned.

(t'4 -r ''^te‘‘-Sc-seniority on lower post will remain intact

O- i'!iiNowed to the appointee for joining their dut-'

rtpft'.
I
I 7. They will give undertaking lo be recorded in their service books to thc cficct that if any over payment i 

made lo them, in light of this order, will be recovered and if he is wrongly promoted he will be reversed.

I heir posting will be made on school based, they will have to

an

8.
serve at the place of posting and their service i•fSI" not transferable lo any other station.

. 9. Bclorc handing over charge, once again their documents may be checked if they have not the

relevant qualification as per rules, they may not be handed over charge of the post.

t

il. I >!;■ require
‘I':

IffSfc' 4i'- CONSEOUKNTIAL "PRANSFICR / AD.nJSTMENTS
The following SST BPS-16 are hereby consequentially lr.ansfcrred / adjusted at the schools noted against 

j’;., their names in their own pay and scale with immediate effect im the interest of the public.1*1'r
-I'yf .N

mx.\
i: •!

N
t c

S.Nu rN'.iine of OlTicial Present Plane of Po.s»ijig 

CHi» Dewana Baba

School Where Posted Kcniaric.sI Habibii/hih SS7TPHV- 
MATHS) CHS Malwanai A.V.P(Nov.ly 

Uup.radedi 
A.V.P(Ne\vry“ 
Up.gracicd)
Vice S.No. M/3-1

"vqcr*S.'Njr83/2~- (I

I
Siyar Khan SST (GENERAL) CHS Checna CHS Matwanai

3 Jan Bahadar Khan SST(PHY- 
j^ATI-lS)
Muhammad Abrar SST 
(GENERAL)

GHSS Jangair • CHS Dhcrai
r4 GMS'Bagra GMS Kaiii

5 Hidayatur rahman SST
(GENERAL)

GMS Gumbal GHS Gulbandi Vice S.No.77/15

a-lANEF-UR' RAliM,AN) 
DISTRICT EDUCATION Ol-FICHR(M} 

BUNLK.

4■fj

■ •

I !
Encisl; No.3029-3r> kDated. 30/10/2014.

Copy loi warded for information and necessary action to

^ . V. Education KhyberPakhtunkhwa Peshawar with r/f
JS^Lndsu. No.3436-d0/l'ilc No.2/Proniotion SST B-16 dated Peshawar the 2S/I0/20M 

Commissioner Buncr.
Accounts Omcer Buner 
’^O'dloi iug Officer Buner 

concerned
' Sub Divisional Education Officer (M) B 
' Officials concerned.

• ' '8. Master file.

la. ■
Tfc; ■;r|L,.

Jir

r.

Mi

mm
Ai

liner ■'

\

i

2ojro/rCf
DISTRICT EDUCA7'ION Oi-FiCr-:K(M)

BUNER.
fu'

r
i

i
..b . «U’
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BEFORESIE^a®^- 

■ sI^2Q16msssiissfei
,..hSST GHSS,Gagra.DiBtnctBun^

Rehmatullali, bb i, ^SST(SC),GHSShalBandi
#•4'

0t • ..•■ ■■
//1. i_1 •

2. ShahbarozKhan / 4(SC) CHS DiwanaBaba
GHS Diwana Baba

I
3' Inarnullab SST

Baldit Rasooliaian (SC)
«,a«xRa,ibSST(G)GHSBajRa.a

■ !-C

4.

5. SST (G) GMS Banda3 Sber Alcbar bbi.
SST (G) GM3 Knz Sbarnnal.

•;\VShairbar
tobZarSST(G)GHSCl,eena

5 Habib-«-ReRn>anSSTCG)GHSBag
Bha«Ra,SBT(BC)GHSSRmnawa,

(G) GMS Alarm Banda.

7. a
8. ra

i Gnl SST G.--11 Subham
Gal said SST (G) GHS Kaxapa 

SiadJl»inSST(G)GCMHSDaggai

14. Sardar

15. Israr .

12.
•'vl

13. Shah(G)GCMHSDaggar
narUllah SST (SC) GHS Cha

GHS Shal Bandai.Mahir Zada (SST)
■ Shir Yazdan SST (G) District Buner

iALamST(SG)GHSShal

nSSG (G) GMSShargaJay

16

17. i. Bandai
-18. Bahari. 

19. Mishee
District Buner.

.Petitioners

Versus
throughI Pakhtunkhwa- u

Peshawar.Governrr^ent of Khyber^
Sg^etary.E&SEDepartraen-

2. Director E&SE.KPK, Peshawar.

District Education Officer (M)

T.gsT.i o:, ’1.

■
ourt

1>'DEC 201\
Buner at Daggar

Respondents
c

>: ■ .-II
1 .•
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199petition under article
CONSTITUTION

republic

writ
OF THE 

ISLAMIC 

1973.

/
OF THE 

OF' PAKISTAN,

• s

Sheweth;
vacancies of SST in BPS-16 were available

in the respondent department
taken for , appointments against

2009 an

I1) That numerous
long and no. stepssince pi

those posts
iwere . '.Iadvertisement was

in the year

the print media
iHowever forinviting applications

but a rider was. :

would no.L' be^ : ,

i
published in

those vacancies,appointment against
therein that in-service employees

strained from . making

.1
t given 

eligible 

applications.

rewereand they

. of in-' 'to the category 

not permitted, to apply
do belongThat the petitioners 

service employees, 

against the stated SST vacancies.

2)
who were

r’<

adhoc/ contract basis 

later

of ICPK Employees

2009 (Act No.XVI of

That those who were appointed 

against 

regularized
(Regularization of. Services) Act

2009)

on
3) on.wereabovesaid vacanciesthe

strengththeon

adhoc/ contract 

prompted 

be the in-service

who desired lo take part >« the coOTeti.to

the promotion zonev- to
Aa^E S..T E D

of thethe regularization

referred to in the preceding para
4) That

eiuploy^®^
the left out

employees

or those who did fall in

contendents, may

»-■ ■
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Pi fei
• 3 .

;

{
■^ 3 decided vide aultimately . 

d 26.01.2015 (Annex
wliich wet©petitions

consolidated judgment date
“A”)

ibid, thisdovm the judgment
consider the promotionwhile handing5) That

pleased to
Hon’ble Court was as. also-a

in the concluding
18 of the judgment

under paragraph
made in that respect

quota 

direction was 

para to the

i

following effect;-

directed to workout

quota as per above

30 days

eiTipio/ees

1 then there

mI-a
ondents are“Official resp

backlog of the promotion
within

■-ithe and 

, till the 

wonld he

IItioned example,
the in-service

■ h;?men 

consider
backlog is washed out, ul

complete

I. i

appointed on. ,

01.03.2012 to, . . 

effect, as „

6) That
pursuant to the

and they Vt^ereferred judgmentabovere
dates ranging from

“B”), but with immediate ,

laid down by the august Supreme , ,
shall rank- Senior

on variouspromotion

31.07.2015 (Annex e. Court,
lawagainst the

es of one batch/ year
batch/ year. ^TTEstbothat the promote

the imtial motets
BPS-16,,has not.

of the ■ ,
of the SSTs in 

the legal obligation
seniority listThat till date 

issued,
'I)

as against
been
respondents to issue

seniority list every year.

were having the required:

were, also 

benefit of

\\ though the petitioners 

much earlier ■ 

but they were

That
qualifications 

available
promotion at that juncture

8).1 and the vacancies

of the-
gainst the principle of law

deprived

as a atte'st.h,,^
I

i

c 'tf jy
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53

I5?

of A^am ALi 
■Muhamrnad.

/ • Court in the caselaid down by the apex
/

SCMR 386- and followed in
. As such they were deprived

reported 1985 

Yousaf (1996. SCMR 1287)

/■

terms o.fof the high post not only infrom the enjoyment
but also in terms of financial benefits for years.status

• i\o '.bther ■mortally aggrieved and having
remedy, the petitioners

redress, inter alia, on

9) That feeling
and efficaciousadequate 

approach this august Court for a

the following grounds:-

GROUNDSi

equipped with all the requite 

to the posts, of SST (BPS-16) 

available jout for 

withheld and the

wereThat the petitioners 

qualification for promotion
and also the vacancies were

A.

long ago
valid reason the promotions

retained vacant in the promotion- quota,
attributable to the

were
no
posts were 

creating a 

petitioners, 

august Supreme 

the back benefits

backlog, which was not
following examination by thehence, as per

Court, the petitioners
from the date the vacancies

are entitled to
had

occurred;

“promotions of such promotee (petitioners

in the instant case) would be regular from
served under thedate that the vacancy re 

for. departmental promotionRules 

occurred” ATTESTED

have a right and entitlem.ent to the
,ay.-the

That the petitioners 

back benefits
B

attached to the post from
AT^STfeD

“P - .

exa:^jne
pcshawarHign /

yt^DEc m
:OV.irt
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wM
' ailability of tbeand. S.Vs of the petitioners 

incided.

r qualification

vacancies coin

/

/,*
and the 

^ to the ■■ 

sat on,the

ing the promotees of one 

be placed senior 

ondents have 

senioihy list whatsoever

That the petitioners bei 

batch, are
G. required to

same
but the respfresh appointees

seniority list a»dup.ai»ow»o

issued/ ciiculated.
has been is

list has been...seniorityof the fact that no If
That in view 

issued, the petitioners

'3;departmental

Tribunal
D. • ■ sneither can file a 13

to the Servicesrecourse
appeal nor can have 

for agitating their grievances

can issue appropna.te 

to act in accordance
laid dovm by the apex

, this augusttherefore

directions the■ to

in'view of 

C ourt in the

Court vTith law, in
respondents

3
of law

cements reported m
the principle SC 612,- 200.3

in PhD 1981
pronoun 

SCMK325, etc.
treated an ■ 

of Article-
not been

inst the provisions
havethe petitioners

with law as aga
That
accordance
4 of the Constitution.

E.

,yei, rigli. .0 urge add..i=®l

Court, alter the stauce E'

ATTESTED^^e. ,0 J

reserve

vhth leave of the
That petitioners 

grounds
respondents

■ F.I

becomes known to them. n
;.y/'

prayer• >
its is, therefore, prayed that on

01o/.I

In view of the foregoing 

of this petition.
- beHon’ble Court may 

direction to the respondents 

from, the date

this
acceptance

appropriateanpleased to issue
of the petitioners

for treating the promotion
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/

vacancies tod
otSSTsjB^

4 and the ^ -1: hqualifie'^/
•^exB the seniority hst

the " petitioners
they.
available, a

16), giving
promotees agains

circulatend also to
tosenior positions

t the fresh recruits.
fr

I•found fit Srlharehich the petitioners 

also be granted.
/0remedy to w KSAny other a;

in law, i«s>i«

Petitioners

■■ ■ ##.

Through

Muhammad
Advocate Sup^

Ahhtai'lly^^Advocate High court

hie Court .-

O& ^2^
12'

■ y-
ubject naatter has

St CourtCEgTlZl£S5B-
" 2rlierbtetf£dbythep

on the s
"''''^ettioS.inthisaugu

Af
Advodate

f Pakistan, 1973- 
.=.tod.1)

2)

D^TESTf

t^rDEC ipb

1
ourt

ta
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PF.S-fM WAR l-lir.H con nr- PEStiA WAR. 

ORDER SHEET
V\

XvO X\
'<)Order or olher Proc-cedings with Signatm-e owdge/ / •.Date of Order/ 

Proceedings -
(T\o urn

WP No. 19!)1~P/20J601/12/2016.

Mr. Isa khan Khalil, advocate 

Mr. Rab Nawaz Khan, AAG for re?

Present:

ndG^nts:

Through the instant writAHMAD SETH,.J^

prayed for issuance of' anhavepetition, the petitioners

appropriate writ directing tl,e respondents to treat their promotion 

from the date, they were qualified

seniority list of SSTs BS-16 by giving them senior position being

proniotees against the fresh recruits.

Arguments heard and available record gone through. 

The prayer so made, In the writ petition and argued

of petitioners- in two.parts; 

claiming an appropriate direction to the. 

to-circulate the senior list of SSTs (BSB6): Yes,;

of Khyber Palchtunldiwa, Civil Servants

for proper administration of sei-vice, cadre, dr post, the

and also to circulate, theon

•j

2.

3.

bar clearly bifurcate, the caseat)i

•firstly, petitioners arec

rcspondcnls0

according to section-8

Act, 1973,

i

Dow-...

ATTESTED
Pospayvir High ^euft



3^
■ ■V -.

appointing authority shall cause a seniority list of the membeis of 

the time being of such service, cadre, or post to be prepared and

the said seniority list so prepared under subseetion-l, shall be

revised and notified in the official gazette at least once in a

calendar year, preferably in the month of January. In view of the

clear provision of law, the first prayer of the petitioners . is

of learned AAG and the competentallowed with the consent

authority is directed to issue the seniority list of SST’s BS.-16, in 

accordance with the la^^-,, relating to seniority etc, but in the

month of January, 2017, positively.

/^^ygm^dihgbfheiiseconil pbftiorr^yif ;.the.,;petitpn, 

y/hpreinyj® appTdpr]ate7A,difebtiohu.7d ‘dhe.

\
respondents fbniKatiiigthefeipnWioa^Uheg^

datej-ffiei'wegquaraed iandryaca^ iSad. become; available'

sentoF^ bediigbpromdtees:, against IthebestdfiF.®niUenriggtbem;
.r—-

dirogafeuiEisfephegired-WE^ of the - view- tliat Jbe ysame

pelfains do termsb and - condition ..oL service- and ms. such, under

afticle-2I2:oftbe:cQnstitiitibifthis:Gburt:ia.bafred:tbtenteftainJ:hat-

attestedportion of the writ petition.

of the above, this writ petition is disposed ofIn view5.

1&xD'EC 2015



with the direction the respondents, as indicated: in. para-3

whereas the seniority and promotion being terms and conditions

ol' service is neither cutertain-abte nor maintainable in'writ

jurisdiction.
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BETTER COPY-

IN THE SUPREME COURT OF PAKISTAN. 1
(APPEAL JURISDICTION)

PRESENT:
' MR. JUSTICE EJAZ AFZAL KHAN 

MR. JUSTICE SH.AZMAT SAEED 
MR. JUSTICE EJAZ UL AHSAN.

CIVIL PETITIONS NO. 127-P TO 129-P OF 2016

(Against the judgment dated 26.01.2015 Peshawar High Court, Peshawar 

passed in with Petition No.2905 of 2009, 3025 of 2009, and others.

The Chief Secretary, Govt: of KPK, Peshawar and Others....Petitioner(s)
(in all cases).

VERSUS.

Attaiillah and Others 
Nasrurninullah.and Others. 
Mukhtar Ahmad and Others. Respondents.

For the petitioner(s): Mr.Mujahid Ali Khan, Addl.A.G.KPK
I

Mr.Ghulam Nabi Khan, ASC 
Mr.Abdul Qayyum Sarwar, AOR.

For the respondent(s):

Date of Hearing 20.09.2017.

ORDER.

Ejaz Afzal Khan J. The learned Additional General 
appearing on behalf of the Govt, of KPK stated at the bar that as per 
instructions of the Government he does not press these petitions. Dismissed 
as such.

SdAEJaz Afzal Khan,J 
Sd/- Sh.Azmat Saeed,J. . 
Sd/- Ijaz ul Ahsan, J.

ISLAMABAD.
20.Q9.2017 : .
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BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE TRIBUNAL
PESHAWAR.'t:/

Service Appeal No: 88 /2018
;

Khan Wall Khan SST(Sc:) 6HS Jank Banda District Bunir Appellant.

VERSUS

Secretary E&SE Department, Khyber Pakhtunkh\A/a & others. Respondents

JOINT PARAWISE COMMENTS ON & FOR BEHALF OF RESPONDENTS No: 1-3.

Respectfully Sheweth

The Respondents submit as uhder:-

PRELIMINARY OBJECTIONS.

1 That the Appellant has got no cause of action/locus standi.

2 That the instant Service Appeal is badly time barred.

3 That the Appellant has concealed material facts from this Honorable Tribunal.

4 That the instant Service Appeal is based on mala fide intentions.

5 That the Appellant has not come to this Honorable Tribunal with clean hands.

6 That the Appellant is not entitled for the relief he has sought from this Honorable 
Tribunal.

• 7 That the instant Service Appeal is against the prevailing law & rules.

8 That the instant appeal is based,on ; rnalarflde intentions just to put extra ordinary 
pressure on the Respondents for gaining illegal service benefits against the post of 
SST(Sc:)

That the Appeal is not maintainable in its present form.

10 That the Appeal is bad for mis-joinder & non joinder of the necessary parties.

11 That this Honorable Tribunal has got rio jurisdiction to entertain the instant case.

12 That the instant service appeal is barred by law.

That the appellant has been treated as per law, rules & policy.

14 That the appellant is not competent to file the instant app^eal against the Respondeiats.
-I •.V

15 That the notification dated 28/10/2014 is legally competent & is liable to be maintained.



..

ON FACTS.
'.■f

'X' 1 That Para-1 i- IS correct to the extent that the
SsT(GTS^X;e^f2?o'9^^h1fe\'ondL^n?t^^^

are not eligible to apply for the said adhoc & contractual pos^""

Respondent Department has/ sought

Respondent Department *" ‘he
that the advertised posts for SST(G) in BPS 16 are ®®rvice teachers on the grounds 

, which the regular & in service teacher’s adi. f ™ “ntraetuai & adhoc based 
■ service career. Hence thev TerTn t, J ''““‘I ^r their

Respondent Departmem " ^PP'^

‘he Khyber Pa^urkhProvincia^A^^^^^^^ 20,09 passed by
appointed on adhoc basis regularized bv Resnondp of those teachers who were

... . ‘"“r "‘.I. xt“ Sr "

upon 
respective 

said adhoc posts in the

' nesp^dent Oepartment has

in upper Scale & post on the basis of their respective . ^^‘‘hers are also promoted- .r.„„„r“ rr.
consider to the Pethionrfor'lm'p with the

, said tudgmerdlted "
has promoted the Petitioner against the SSTtSr i ' ? ' P®‘^P°ndent Department 
cunt fitness basis in the Responded DepaSem. -"-'‘V

Petition 2905/2009 before the 
directions to . 
consequent upon the

of a Writ

5 That Para-5 , 
already been 
comments. "":::::.rr.rt:rrtpr-rr which has 

no further

‘ JsTOMtL'™“>'•> 

with iiimMiale sr,„ """
promoted against the 

dated 30/10/2014on

' ^pp Tz ^:z2s. ^':rzzT"', -.‘r- *—V, '^“P°"hent Department is regularly issuing the final ^ position that the

wa..s us:r:r:s
any

8 That Paa-8 is i- incorrect & denied 
against the SST(G) BPS-16 
cum

fitness alongwith his o^hfr batTh mSsToX^R°f'his'’s“tj

5fnt,:r“rS"L‘.
of Pakistan are not applicable upon the case of the appellint

comments being pertains to the Court 

needs

on

9 That Para-9 needs no
record.

no comments being pertains to the Court
10 That Para-10 is also

record.



11 That Para-11 is correct that the Respondent department has filed a CPLA against the 
judgment dated 01/12/2016 passed by the Peshawar High Court before the August 
Supreme Court of Pakistan but on later the said civil Petition 
grounds that as

'A
was withdrawn on the

P®''Judgment date 26/01/2015 of the Peshawar High Court a back-legs
has been worked out for the promotion of in service teachers on the basis of their 
respective seniority cum fitness basis within the prescribed period of time, promotions 
0 the in service teachers are allowed on the basis of seniority cum fitness basis sin view 

Of the prescribed quota for each cadre in the respondent department.

•1

12 That Para-12 is incorrect & denied. No departmental appeal has been filed by the
appellant to the Respondents. Hence, the appeal in hand is liable to be dismissed on the 
toKowing grounds inter alia

ON GRONDS.

A Incorrect & not admitted. The impugned Notification dated 28/10/2014is in accordance 
with law, rules & policy, as well as with immediate effect in terms of the appointment
Promoton & Transfer rules 1989. Hence, liable to be maintained in favour of the 
Respondents.

B Incorrect & not admitted. The statement of the appellant is baseless 
dismissed on the grounds that the appellant has been treated as per law, rules & policy 
vide Notification dated 28/10/2014, which is not only within legal sphere but is also 
liable to be maintained in favour of the Respondents.

back benefits against
e SST(G) post since 2009 under the relevant provisions of law, recruitment & 

promotion policy.

Incorrect & denied. The appellant has been treated as per law, rules & criteria in the 
mstant case having no violation of Articles 25 & 27 of the constitution of Islamic 
Republic of Pakistan 1973 by the Respondents.

& justificaLn'"'^"'^'"^' appellant is illegal & without any cogent proof

& liable to be

C

D

F Legal. However, the Respondent Department seeks leave of this Honorable 
Tribunal to submit additional grounds, record & case law at the time of 
arguments on the date fixed.

In view of the above made submissions, it is most humbly Prayed that this
Honorable Tribunal may very graciously be pleased to dismiss the instant
service appeal with cost in favor of the Respondent Department in the interest 
ofjustice.

Dated J /2018

E&se Department Khyber 
Pakhtunkhwa, Peshawar. 
(Respondents No: 2&3)

E&S^ epartment Khyber 
Pakhtunkhwa, Peshawar.

S

(Respondent No; 1)



r
V

;



r--

■J

SEPORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE TRIBUNAL
PESHAWAR.J

1

Service Appeal No: -' :/2018

. r District Appellant.

VERSUS

bGcretary E&SE Department, Khyber Pakhtunkhwa & others. Respondents

AFFIDAVIT

I, . . Asstt: Director (Litigation-li) E&SE Department do hereby
■olernnly affirm and declare that the contents of the instant Parawise Comments are true & 
corroct to the best of my knowledge & belief.

Deponent

Asstt: Diiector (Lit; 11}
E&SE Department, Khyber 
Pakhtunihwa, Peshawar.

P-'
if'


