.
" ORDER |
13" July, Tuly, 2022 1. Mr. Akhtar Ilyas Advocate, learned counsel for the appellant .
| present. Mr. Muhammad Adeel Butt, Addl: AG alongWIth Mr.
‘Muhammad Tufail, Assistant office of the Directorate, Elementary
& Secondary Education (E&SE), Peshawar and Mr. Iftikhar Ul
Ghani, DEO(M) Buner in person present.
R & \\ }§\2\\\ V1depl’1£ c‘letfliled“order of tg Egday placed in Service Appeal No. ,
E = \ b R P \ \8)2}/2018 ‘titled “Abdur Rashld-;si tflg g\bvemment onghy%er' Rhs
._7;\ 3\\\ Pal;lltual?hwa through Secretary,ElementaryQ& Segogdary Education A |

h (E&SE), Department Peshawar and others” (copy placed in this file),
\s\,\\ this appeal is also disposed of ¢ on tge same- term55C05ts shall follow

the events. Consign.

3. Pronounced in open court in Peshawar and given under our

hands and seal of the Tribunal this 13" day of July, 2022.

"""

(KALIM ARSHAD KHAN)
CHAIRMAN

(FAREEHA PAUL)
MEMBER(E)




25.11.2021 ~ Proper DB is not avajlable, therefore, the case is

}3.06.2022

y 2 o
adjourned todd/ & /34 for the same before B28.

Reader

’ : A
. kearned counsel for the appellant present. Mr. Yakmin Khan, ADEOQ - "%
l .

alongwith  Mr. Kabirullah Khattak, Additional Advocate General for the

l'(')S[)OllClCﬂTS present.

Learned counsel for the appellant requested for adjournment on the ground

that he has not made preparation for arguments. Adjourned. To come up for

———
(MIAN MUHAMMAD) (SALAH-UD-DIN)
MEMBER (EXECUTIVE) MEMBER (JUDICIAL)

) Tl .
argunients on 13.072.2022 before the D.B.




05.08.2021

Learned counsel for the appellant present.
: Mr. Kabirullah Khat:tak Addltlonal Advocate General anngW|th ‘
| Ubald Ur-Rehman ADO (thlgatlon) for respondents present
Former made a request for adjournment belng_ hot in
- possession of the file today. This being an old case be fixed in last
week of September, 2021 for arguments. Adjourned. To come up for
arguments on 23.09.2021 before D.B. .
' W M 7'/
iq Ur Rehman Wazir) <
Member (E) -
23.09.2021 " Counsel for the dppellant and Mr. Muhammad . -

. Rahedd, DDA for th€ respondents present. -

Learned/fé"hnsei for the appellant requested for
adjoumme?/t/for preparation and assistance. Case to
‘come u;g;r‘o/r arguments on 25.11.2021 before the D.B.

7

-(Rozina Rehman) . - Chanpa
~Member(Judicial) -




1_4}101.2021~ - “Ju_nior to counsel for appellant and Kabir Ullah Khattak
' learned Additional Advocate General alongwith Ubaid ur Rehman
" ADEO for respondents present.

L " Due toJCO\/ID-lg, the case is adjourned to 01.04.2021 for

~ .the same as before.

READER
01.04.2021 Due to non availability of the concerned D.B, the case is
adjourned to 20.05.2021 for the same.
ader
05.03.2021 Due to pandemic of covid-19, the case is adjourned to

05.08.2021 for the same before D.B. 2

iy




e

@4 2020

£ /%42_020 for the same as before.

06.07.2020

the s‘ame as before.

31.08.2020

- Due to summer vacation, the case is adjourned to R

' Due to COVID19, the case is adjourned to

Due to COVID19,.the case is adjourned to 31.08.2020 for .

-05.11.2020 for the same as before.

05.11.2020

Al

~ Junior to counsel for the appellant and Addl: AG Y :
alongwith Mr. Obaid Ur Rehman, ADEO for respondcnts‘

present. .
The Bar is observing general strike, therefore, the -
ed to 14.01.2021 for hearing before thé_ D.B. T »".»g,_.f'i-f

matter is adj

’ : ’ ‘
(Mian Muhamma Chairman T
Member (E) “‘



3D

03.03.2020

' 09.01.2020 Due to geheral Strkkeof the Khyber Pakhtunkhwa Bar

Council, the case is adjourned. To come up for arguments

on 03.03.2020 before D.B.
hidlq/nber . Member

Counsel for the appellant and Mr. Kabirullah Khattak;
Additional AG alongwith Mr. Muhammad Irfan, Assistant for

the respondents present. Learned counsel for the appellant

seeks adjo

ment. Adjourned. To come up for arguments
on 08.04.2020 before D.B N

(Mian Mohamttad) (M. Amin Khan Kundi)
Member Member




AY

09:10.2019 _ Due to official tour of Hon’ble Members to Camp ¢
Court Swat, instant appeal is adjourned to 20.12.2019 for the

same.

Reader

18.12.2019 Learned counse! for the appellant present. Mr.
. Kabirullah Khattak, learned Additional Advocate General
alongwith Mr. Obaid Ur Rehman, ADO present. Learned
counsel for the appellant seeks adjournment. Adjourn.

To come up for arguments on 26.12.2019 before D.B.

b w7

Member MTamber

126.12.2019 Clerk to counsel for the appellant present. Mr.
Muhammad Jan, DDA alongwith Mr. Obaid Ur Rehman,
ADEO for respondents present. Clerk to counsel for the
appellant submitted an application for adjournment as
learned counsel for the appellant has gone to Islamabad
N due to his personal engagements. Adjourn. To COme up
‘ for arguments on tomorrow i.e 27.12.2019 before D.B.

\@0_ /
Meﬁber Member

27.12.2019 Counsel for the appellant present Mr. Muhammad
Jan, DDA for respondents present. Learned counsel for
the appellant seeks adjournment. Adjourn. To come up
for arguments on 09.01.2020 before D.B.

b Q.

Member Member




- 30.0&.2019 " Learned counsel for the appellant and Mr. Muhammad
' Jan learned Deputy District Attorncy present. Learned counsel

-~

. ‘for the appellant secks adjournment. Adjourn. To come up for

o

Member ‘ ~ . Meriber

arguments on 15.05.2019 belore D.13.

© 15.05.2019. Counsel for the"appellant and Addl. AG for the

respondents present.

Due to demise of his father, learned Member of the
Bench (Mr. Hussain Shah) is on leave. Adjourned to -

_24.07.2019 for arguments before the D.B.

-

Chai mnan

- : »

- .24.07.2019 ~ Learned counsel for the appellant present. Mr. Usman
Ghani learned District Attorney for the respondents present.

Learned counsel for the appellant seeks adjournment.

Adjourned. To come up for arguments on 09.10.2019 before

D.B.
(Hussain Shah) . (M. Amin Khan Kundi)

Member Member




.
T
+ AN

£24.01.2019

13.02.2019

28.02.2019

beforetheDB S

 reply/comments on 13.02.2019 before $.13

Clerk lt:c':> counsel . for ‘the “appellant present. - Shakeel .

'Supcumendent representatlve ‘of the respondent department

plcscnt Written reply not submitfed. Representative: of the

vncspondcnt ‘department seeks time to furnish written

.l_cply/comments Granted. To come up for written

x

Member

Learned counsel for the appellant and Mr. Kabir
Ullah Khattak learned Additional Advocate General
alongwith  Ubaid ur  Rehman ADO present.

Representative of the respondent dcpartmcnt submitted

 written reply/comments. Adjourn. To come up for

rejoinder/arguments -on 28.02.2019 before D.B. -

Member

Clerk to counsel for the appellant and Addl. AG
alongwith Hayat Khan, AD for the respondents

present.

Due to genera] strlke on the call - ‘of.-Bar

Assoc1at10n mstant matter 1 adjoumed to 30.04.2019

‘Member




L. 10.08.2018

09.10.2018

27.11.2018

18.12.2018

Neither appellant nor his counsel present. Mr. Kabirullah
Khattak, Addl: AG for respondents present. Case to come up

for written reply/comments on 09 .10.2018 before. B.B. _
- g

Chairman

Counsel for the appellant Mr. Akhtar Ilyas Advocate
present. Mr. Kabirullah Khattak, Addl. AG for the .
respondents present and made a request for adjournment.

Granted. To come up for written reply/comments on

27.11.2018 before S.B.
C%'an

Learned counsel for the appellant and Mr. Kabir~UiIah
Khattak learned Additional Advocate General alongwith Mr. Hayat
Khan Assistant Director present. Written reply not submitted.
Representative of the respondents seeks time to file written
reply/comments. Granted. To come up for written

e

‘ A . | .;
Nember R

reply/comments on 18.12.2018 before S.B.

i Learned coimsel for the appellant‘and Mr. Kabiru‘ll-aﬁ
khattak learned Additional Advocate General alo-rigWith‘
Muhammad Azam KPO present. Written 'reply not received. .
Representative of the respondent department sceks time to furnish

written reply/commerits‘ Granted by way, of last chance. To comc

up for written reply/comments on 24.01.2019 before S.B.
oy

Member




07.02.2018 SR ‘Counsel for the appellant present. He submitted preliminary

arguments that similar appeal no. 363/2016 titled Shireen Zada-vs-
: Education Department and appeai no. 489/2017 nﬂg Sher Yazdan-vs-
Education Department have already been admittedfo regular hearing. This

has also been brought on the same grounds.

In view of the orders in‘thé above ;nentionéd service appeals this
appeal is also admitted to regular hearing oh the basis of the submission of
the above mentioned plea. The appellant is dlrected to deposit security and -
process fee within 10 days. Thereafter notices be 1ssued to the respondents

for vmtten reply/comments on 16.04.2018 before S.B.

o /! - ' L (AHMAD HASSAN) -
A b - MEMBER
16.04.2018 Clerk of the counsel for a-plpc'llam and Addi: AG. for the

respondents present. Sceurity and process fee not deposited. Appellant is
dirceted to deposit security and process (ee within seven(7) days, thereafier

notices be issued to the respondents for written reply/comments on

05.06.2018 before S.B. ;
Member
_05.06.2018 Learned counsel for the appellant present. Learned Additional

Advocate General present. Security and process fee not deposited. Learned

counsel for the appellant requested for further time to deposit security and

process fee. Requested accepted by way of last chance. Five days given to

deposit security and process fee. Thereafter notices be issued to the

- respondents for written reply/comments: To come up for written .
reply/comments on 10.08.2018 before S.B

V-~

Ham‘ DepOSIICd . . ' ’ ' Member
Process F Fee |

Apne

TN -
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- Form-A
FORMOF ORDERSHEET
Court of
Case No, 85/2018
S.No. | Date of order - Order or other proceedings with signature of judge
proceedings '
1 2 3
1 23/1/2018 The appeal of Mr. Mujeeb Ullah presented today by Mr.
Akhtar llyas Advocate, may be entered in the Institution
Register and put up to Worthy Chairman for proper order
please. . . k
- ‘ v
REGISTRAR -
2- This case is entrusted to S. Bench for preliminary hearing

bl2llg

awn

rne

to be put up there on -7-—/2 /Ig

-

As v .
ST s
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
- TRIBUNAL, PESHAWAR

S.A.No._ 8% 1018

Khan Wali Khan .............. TR Appellant

Versus

Govt. of KPK through Secretary, (E&SE),

Department, Peshawar and others........................... Respondents
INDEX
S No. Description of documents. Annexure | Pages.
1. | Appeal . ]-4
2. | Copy of consolidated judgment A - '
dated 31.07.2015 . | 524
3. |Copy of promotion order B
30.10.2014 : q’g-aP
4. | Copy of W.P.No.1951 and order C 20 -2F
5. | Copy of order of august Supreme D
Court of Pakistan dated 20.09.2017 _3?—"\0
6. |Copy of departmental appeal / E |
representation L1

42

7. Wakalatnama

Dated:'b'é/’ [/?

Through - @.
2 —

Akhtar Ilyas

Advocate High Court
6-B Haroon Mansion
Khyber Bazar, Peshawar
Cell: 0345-9147612




BEFORE THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL, PESHAWAR R Delhha

S.A. No. 8& /2018 Diary NJ.-&“
Dated (>] l/ Z E@ /8

Khan Wali Khan, SST (SC) |
GHS Janak Banda, District Buner..... ..cccceevvvvveerenno..... . Appellant

VERSUS .

1. Govt. of KPK through Secretary, Elementary & Secondary.
Education (E&SE), Department, Peshawar.

2. Director, Elementary & Secondary Education, (E&SE), Khyber
Pakhtunkhwa, G.T Road, Peshawar.

3. District Education Officer (M), District Buner at Daggar.

........... Respondents

APPEAL U/S 4 OF KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 FOR
TREATING THE PROMOTION OF THE
APPELLANT FROM THE DATE HE HAS
QUALIFIED ON, AND THE VACANCIES HAD
BECOME AVAILABLE:

Sheweth;

1) That numerous vacancies of SST in BPS-16 were available in the
respondent-department since long and no steps were taken for
appointments against those posts. However, in the year 2009 an
advertisement was published in the print media, inviting

F‘Hed{t@ d ey applications for appointments against those vacancies, but a rider
was given therein that in-service employees would not be eligible
T“"a‘m' and they were restrained from making applications.

P
2) That the appellant do belong to the category of in-service
employees, who were not permitted to apply against the stated
SST vacancies.

3) That those who were appointed on adhoc/ contract basis against
the abovesaid vacancies were later on regularized on the strength
of KPK Employees (Regularization of Services) Act, 2009 (Act
No.XVI of 2009)




3)

6)

7

8)

9)

That the regularization of the adhoc/ contract employees, referred
to in the preceding para, prompted the left out contendents, may
be the in-service employees who desired to take part in the
competition or those who did fall in the promotion zone, to file
writ petitions, which were ultimately decided vide a
consolidated judgment dated 26.01.2015 (Annex “A”)

That while handing down the judgment, ibid, the Hon’ble
Peshawar High Court was pleased to consider the promotion
quota under paragraph 18 of the judgment, as also a direction
was made in that respect in the concluding para to the following
effect:-

“Official respondents are directed to workout the
backlog of the promotion quota as per above mentioned
example, within 30 days and consider the in-service
employees, till the backlog is washed out, till then there
would be complete ban on fresh recruitments”

That the appellant was considered for promotion, pursuant to the
findings given by the august High Court in the abovereferred
judgment, and he was appointed on promotion on 30.10.2014
(Annex “B”), but with immediate effect, as against the law laid
down by the august Supreme Court, that the promotees of one
batch/ year shall rank Senior to the initial recruits of the same
batch/ year.

That till date seniority list of the SSTs in BPS-16 has not been
1ssued, as against the legal obligation of the respondents to issue
seniority list every year.

That though the appellant was having the required qualification
much earlier and the vacancies were also available, but he was
deprived of the benefit of promotion at that juncture, as against
the principle of law laid down by the apex Court in the case of
Azam Ali reported 1985 SCMR 386 and followed in
Muhammad Yousaf (1996 SCMR 1287). As such he was
deprived from the enjoyment of the high post not only in terms of
status but also in terms of financial benefits for years. It may not
be out of place to mention here that the appellant was at

promotion zone at the time of Regularization of Adhoc recruits
of 2009.

That appellant alongwith others filed W.P.No.1951-P/2016 for
issuance of seniority list and considering the appellant from the




10)

11)

12)

date when the Adhoc Employees were regularized instead of
immediate effect.

That the stated writ petition has been decided by worthy
Peshawar High Court vide order dated 01.12.2016. (Copy of
W.P.No.1951 and order is attached as Annex “C”) ‘

That the respondents assailed the judgment of Peshawar High
Court referred to in Para-4 above before the august Supreme
Court of Pakistan. On 20.09.2017 (Annex “D”) the respondents
withdraw the petition and as such the judgment of hon’ble
Peshawar High Court attained finality.

That after the withdrawal of appeals, the appellant preferred
departmental appeal/ representation (Annex “E”) to respondent
No.2, through proper channel, which was not decided/ responded
within the statutory period, hence the instant service appeal,
inter-alia on the following;:-

GROUNDS:

A.

That the appellant was equipped with all the requisite
qualification for promotion to the posts of SST (BPS-16) long
ago and also the vacancies were available but for no valid
reason the promotion was withheld and the post was retained
vacant in the promotion quota, creating a backlog, which was
not attributable to the appellant , hence, as per following
examination by the august Supreme Court, the appellant are
entitled to the back benefits from the date the vacancies had
occurred;

“promotions of such promotee (appellant in the
instant case) would be regular from date that the
vacancy reserved under the Rules for
departmental promotion occurred”

That the appellant has a right and entitlement to the back
benefits attached to the post from the day of the qualification of
the appellant and availability of the vacancies coincided.

That the appellant being the promotee of one and the same
batch, are required to be placed senior to the fresh appointees,
but the respondents have sat on the seniority list and uptill now
no seniority list whatsoever has been issued/ circulated.




D.  That the appellant has been discriminated, which goes against
the provision of Articles 25 and 27 of the Constitution, 1973.

E.  That the appellant has not been treated in accordance with law
as against the provisions of Article 4 of the Constitution.

F.  That appellant reserve his right to urge additional grounds with.

leave of the Tribunal, after the stance of the respondents
becomes known to him. '

Prayer:

In view of the foregoing, it is, therefore, prayed that on
acceptance of this appeal, this Hon’ble Tribunal may be pleased to
issue an appropriate direction to the respondents for treating the
promotion of the appellant from the date he was qualified on, and the
vacancies had become available, and the impugned order may kindly
be modified by giving effect from the date when the fresh recruits are
regularized w.e.f. 2009 alongwith back benefits in accordance to the
Judgment dated 26.01.2015 and also to circulate the seniority list of
SSTs (BPS-16), giving senior positions to the appellant being
promotee against the fresh recruits.

Any other remedy to which the appellant is found fit in law,

justice and equity may also be ﬁ//

Appellant

Through %
"Akhtar Ilyas

Advocate High Court

AFFIDAVIT

I, do hereby affirm and declare on Oath that the contents of the -
accompanying Appeal are true and correct to the best of my

knowledge and belief and nothing has been concealed from this
hon’ble Court. M

Deponent

|
}
|




JUDGMENT SHEET

PESHAWAR HIGH COURT, PESHAWAR\ NE
(JUDICIAL DEPAR TMENT)

Jr

Writ Petition No.2905 of 2009. iy

VERSUs. = =2 _ »,/;’__ -

ATTA ULLAH AND OTHERS............ PET!T!ON%E\S\“’«:" éﬁe‘

THE CHIEF SECRETARY KPK ETC....RESPONDENTS..

JUDGMENT.

Date of hearing /\_, (\ Oﬂ_ [*7/3 S
Appelian‘dPetltlonerbV} (;{/’) rj{’l e /\,L/J)(_ j\ /\a :’) /ﬂfj ‘f)( (*7(@ ::l g

Respondentbf/) ngfwdc&\{ wa Roaen. &mcu/@ c(
(\_)Lk.gbd‘f /:H"\r;\()\d Kf.’ (l(v\ /—\AC}

| WAQAR AHMAD SETH,J:- Through “this smgle

-j-udgmem‘ we propose to dispose of the msfaanm Péﬁb@_ﬁ,- o
No.2905 OF 2009 as weil as’ the connecr_é_q;: W(ff‘"f’.é'fﬁ:fiénh f

~ Nos.2941, 2967,2968,3016. 30253053318932513’_2_%0,: R
2009, 196,556,664, 2l56‘, 1 fs:‘z, 1685,1696,21 /622302501 2596 __
2728 of 2010 & 206, 3é_55g;35 & 877 of 201111'?{-5‘;_'5;; common S

/ question of law and fact is invilved in all tfvese',befit{'é'ﬁ..sf ATTESTED




&

2-  The pelitioners in “all the wnt petitions- ‘have. -
approached this Court under Article 199 of fhesc'_on'si‘/‘w('-{ollv ‘.‘é'f .

Islamic Republic of Pakistan, 973 with the fo//o'wifvg;"rejieff'é. |

“It is, therefore, prayed that on acceptarnce

of the Amended Writ Potition thq above" _
“noted Act No.XVI 2009 namely ‘The North
Wes_t Province Employees (Regularizat—iéjh.';f ;l
of Services) Act, 2009 dated 24" Octo'b-e'_k,;-i ,: .

- 2009 being illegal unlawful, withb?t;';-"_“: .
authority and' jurisdiction, based an
‘malafide  intentions . and béi'ntgf o
unconstitutional as well as ultra vires»'lrvc;j%:.""'
" the basic; rights .' as mentioned in ..t‘he
‘constitution be  sct-aside  and the
respondents be directed to fill up the abé__v:c‘i-,"'.
noted posts after going through the Ié’g;l 3
and lawful and the normal procedure ‘a_s"'
prescribed under fhe prevailing Ia_'mlfis:. _ '

instead of using the short cuts for obliging.

their own person.

It is further . prayed that the
notification No.A-1 4/éET(M) dated
11.12.2009 and Notjfication No.A~17/SE»:T_’(f5L)/_f:‘.:av":'“; RS
COntraanpptt}zoos'g dated 11.12.2009, as

well as: - Norfﬁcatz‘pln .

No.SO(G)ES/1/85/2QQQ/S.S(Contract) daAte-d.-.l :




/q/ ‘that as per notification o SO(S)6-2/97 dated: 03/06/1998 =

-

Lastiowar Hgh Court . .
./ - .

N ; Lo
g
- - e i‘
31.05.2010 issued as a result of above o . o .
noted impugned Act whereby all the pn'vatej: : ; - o l
respondents have been regularized may’ B
also be set-aside in the light of the above_"
submissions, being illegal, unlawful, in- - .
constitutional and against the fundamental .
rights of the petitioners.
Any other relief deemed fit and o
o proper in the circumstances and has not -
been particular asked for in the noted Writ [
o
| Petition may also be very graciously - |
granted to the petitioners”. E
3- It is averred in the petition that the pelitioners "afe_ ' |
soteity i tho Education Doparfmont of KIPK WOLKING /.)();-;r()cl
as PST,CT,DM,PET,AT,TT, Quii and SET . il “’dl[fts'-_'fz'e‘nf‘ -
Schools; that respondents No.9 to 1359 were appointed on-
adhoc/contract basis on different times and lateron -their
service were .regularised through the North West F/b_hﬁ_(:?f
Province Employees (Rég;ul(.rrizu(iou of Scrvices) Act, 2'009,"-,
that almost all the peltiongrs have  got the - r‘,ét;i,'z;_;'{r’ed,_ J
i qualifications and also got at their credit the length Qf seahf@é;



vz

the qualification for appointment/promotion of theSET ceT T

Teachers BPS-16 was prescribed that 75% SETs shall be - |
selected through Departmental Selection Committee Ao‘n;t»/je‘
basis of batchwise/yearwise open merit from ajﬁé‘)'rig;_:-t the

candidates having the prescribed qualification and’ )‘Qh‘:a(’ning T

25% Dby initial recruitment  through Public’ :Se“"n'/inc‘e T

Commission whereas through the same notif/éat(‘oﬁ _:_mé.‘--_
qualification for the appointment/oromotion of thie‘ Subject’

Specialist Teachers BPS-17 was prescribed that 50%’,5#’78!/., ,

be selected by promotion on the basis of seniority cum R

fitness amongst the SETs possessing the q,ulisr/if/ga‘gjg,?'__'.1-.-

prescribed for initial recruitment having five years service and =~ © "
remaining 50 by initial recruitment through the Public Service. .
Commission and the above procedure was adopted by._mé. a

Education Department till 22/09/2002 and the appointrmients.

on the above noted posts were made in the light of 'ﬁi_e‘_é'f'ﬁo'v:'e L

notification. It was further averred that the '_O'rdi%?.ahc.e'.ﬂ

No.XX VIl of 2002 notified on 09/08/2002 was promulgated
under the shadow of which some 1681 posts bf -da‘f{;r;éfz{.

cadres were advertised by the Public Service Commission ..




-

That before the promulgation of Act No.XV/ of2009 /z‘was j,.
praciice of the Education Department thatmsz‘eadof i
promoting the eligibie and competenf personsamongstthe
(eacherg community, they have been advemsmg the above ‘
noted bosrs of SET (BPS-16) and Subject Spema/rsz‘ (BPS
~17) on the basis of open me'rit/adhoc/com‘rac{;'vjvtl'/'li?tef“i'e.-v{,%?-_ir Was
clearly mentioned thét 'the‘ said posts will be femporaryand -
" will continue only for a tenure of six mon‘t‘hs: ortr!lthe
@;’a‘ppoin[ment by the »Pub/ic Serviced quﬁh%isis/on“j;'or ‘l-
De,oa/fn_venfa/ Selection Commiltee Thal uﬂozpussmqt/vc |
KPK Act Né.XV/'of 2009 by the Provincial Assemb/yz‘he : |
fresh abpojntees of six monfhs and one year._g{v‘;;‘ﬁe“.’ adhoc :
and contract basis inc/udirg‘g resp'ondents noQto7351 W/(ha N
clear affidavit for not adopting any legal coursetomakeme;r T
services regu!ari%ed, “haye been made pelmanem dlld
regular e’mp/oyees WherQas the employees and teac/ung
staff of the Eduéation Department having atthe/rcredzta BRI
service of minimum 75 tu maxirmum 30 yea}%.' /7ave bton
ignored. That as per con{.;_(act _P,o/icy issued on26/70/2002 '- 3

ﬁ./’ the Education’ Depadmeqt was not aL/(horiéé,d/én‘t[(/éd'-"_fo ATTESTED'




make appointments in BPS-16 and above on fh‘e-'-' c,b/_ﬁtract

basis as the only appointing authority under '"_t/?‘é,ru.l;.e‘s Was -

Public Service Commissio_n. That after the pub/)'.c-:é{'ibn made ,

by the PFublic S'erv/ce Comlmfssfon z‘housand’s’ ofteachers -
| eligible for the above said post.s have alrea,dfy'_ia__;%p/iéd}f‘bét
they are still waiting for their calls and that fhro‘c-f'gh*z:‘:ﬁ'é above .
Act thousands of the adhoc teachers have be:'ef‘jr‘e;t;lllba‘r{‘zez'c‘/.
which has been adversely effected the nghtsofthe “ :'
petitioners, thus having hQ efficacious and adéé-ﬁ:éf‘é.":re}ne:dy‘.‘ K
available to the petitioners, the have knocked tlh:e doorofthls ~-
Court through the aforesa/él constitutional peﬁtz;c_'hvs,_. EEE
4- The concerned official respondents have furms/;ed |
parawise comments wherein they raised cedéfﬁ /ega/ dn o’ '. L
factual objections including the question of méiété{hé’bi!i@‘jé -':o:f o
the writ petitions. It was fg:/n‘her stated that Ru/e3(2) : o f me
NW.F.P.  Civil Servant?* (Appointment, Promoz‘ron &
Transier)Rules 1989, auz‘)‘;on’sgd a o’epah‘men’t {olaydqwn
meijqéd of}appo/m‘ment, gua/(ﬁcaz‘fon. and otlié'r:cvq'nc_ﬂfffé‘ms' -

applicable to post in consu itation  with Establzshmem

A:T?‘Es E@

Adm/n/sz‘rat/on Depa/tment and the F/nance Deparrmc.nt




That  to improve/uplist’ the standard of educat:ioa,‘i."a‘he
Government rep/aced/amended the old procedure :e j{OO%‘ ; .
incluaing SETs through Public Service Commissioh..KPK fo'r:":.' o

recraitment, of SETs B-16 vide Notification NO,SQ(PE)?I--’-:{

S/SS-RCNVa! Il date:' 18/01/2611 wherein 50% S'STS. (SET)

» .

shall be selected by promotion on the basis of senioriz‘y_c'urﬁv, R

fitness i+ 12 following manner:-

() Forty percent from CT (Gen),

CT(Agr), CT(/n&ust: Art) With at least 5
years service as such_ and having the
qualification mentioned in column 3

() Four percent from amongst the DM
with at least 5 years service as such and
having qualification in column 3.

(i) Four percent from amongst the PET

with at least 5 years service as such and

having qualification mentioned in column 3.

(iv) One percent amongst Instructional

f Meaterial Specialists wi{/fae‘ least & years




service and having qualification mentioned - :

in column 3.”

It is further stated in the comments that dde -'-ro -t'h’e--‘ s

degradation/fall  of quality education the GOverhm'e‘n‘_z“'_' L

abandoned  the  previous  recruitment ‘p'oh"cy'."' of o

izromotior, uppointment/recruitment and in order to improve: -

the standard of teaching cadre in Elementary &V'EAS‘é'cﬂ.on_dary_ =

09/04/2004 wherein at serial No. 1.5 in co/&[ﬁnAS-‘ the ™ - -

appointment of SS prescribed as by the fnitialulr‘e.fcrw_’tmé_hf o

and that the (North West Frontier Provincfall)::}{hyige'r-’ )

Pakhtunkhwa Employees(k?egu/ariza(ion of S-é«’:V’ICL‘F?S-)AAQt;'A R

2009 (ACT No.XVI of 2009 dated 24" October, 2009 is legal, *

Igwful and in accordance wilh the Constitution - of pamsra‘n'_]

which was issued by the competent au(hor‘/ty andy‘wigdictibn,‘- o

therefore, all the writ petitions are liable to be dismissed. -

- ATTESTEp

5-  We have heard the learned counse/ for thépéd"ié’é:aﬁd-- S

have gone through the tecord as well as the Iawon ther R

: / subjecﬂ

[T -

- Education Department of KPK, vide Notiﬁcgtzibvh'l_:j:d'a:'f-éd_:;-_l_','



6-  The grievance of the petitioners is two fo/d.fih'-'}*esbéb‘t R T
of Khyber - Pakhtunkhwa, Employees (Regularization of -

Services) Act, 2009 firstly, they are alleging that regu/ar ,QQ;S:(‘

in different cadres were advertised through Pubﬂc; Sé;f;vi.c_e':'

Commission in which petitioners were competing- with high

profile carrier but due to promulgation of Act ibid; z'.hejéo_zg/d

not made through it as no further proceed:'-ngs"w'e_r'e'“

conducted -against the advertised post and .secbndly',f-@hej/” -

arc agitating the legitimale expectancy regarfqmgj‘lmeir.‘

promoltion,” which has been blocked duc (o {/‘;g,-;" i 'b'/,(')_ck'

induction / regularization in a huge number, courtésy Act, No. - .*

XViof2009.

7- As for as, the first éontent/on of advertisem

>nt and in

block regularization of employees is concerned - in this

nght and prerogative to withdraw some posts, é-lfeé;dy

- respect it is an admitted fact that the Govemmeﬁt_h_a.‘si-'thg_,:'.

advertised, at any stage from Public Service Cémrﬁ'szibﬁ" o

and"fsécond/y no one knows that who could be selected in *

open merit case, ‘however, the right of competition s’

reserved. . In  the instant case KPK, Aefnplpy_ees'

et

- ATTESTE,



- (R gdlarization of Se/yicés) Act, 2009, was [)‘A/‘CA)I.I‘)‘L/_;:Q';Bde,' -f l
which in-fact was not the first in the line rather NW F:P (now -
Khyber Pakhtunkhwa) Civil Servants (Regulanzaz‘/on féélf N R
Services) Act, 1988, NWFP (now Khyber Pakhtunkhwa) ) o
(Reg..iation of Services) Act, 1989 & NWFP (nova/ K.hyber: o
Pakhfunkhwa) Adhoc  Civil Servants (Regu/arléé%fon of~
Services) Act, 1987 were also promulgated and @;g{ére n’eye'r':_
challenged by anyone.
8- In order to comment onn the Act, ibid, it ISImpon‘ant
to go through the relevant provision which ‘reads as“t‘mdé._r:‘-‘:_

S.2 Definitions. (1)-—

aj)----

] ' aa) “contract appointment”s",-?'- "' | TR
means appointment of a duly’;.‘_',f'\
qualified person made otherwise * - | -
than in accordance with the - :, 4
prescribed method of recruitment. L .

b)  “employee”  means an_’;:',_"“
adhoc or a contract emp!oyee"'gf - | -
e appointed by - Government on B o
adhoc or conprac? basis or second a ATTESTEB S
A. shirt/night s;hift' but does not & . o
Y include the employees for project-

0

~ post ur appointed on work charge :




basis or who are paid out of .
contingencies;

-------- whereas,

S. 3 reads:-

Reqularization _of services of - '

certain employees.---- Al -
employees inc/uding:.---'.'
recommendee of the High Court -
appointed on contract or adhoc;"‘: L
basis and holding that post on 315¢
’Decémber, 2008 or till  the
comnr:cincement of this Act shall "_: :

be deemed to have been ,validly__':":
appointed on regular basis having )

the same  qualification and

' experience for a regular post; e
| 9- The plain reading of above sections of the Act, ibid, - B

would show that the Provincial Government, has r'eguqu'zegl.ry
the “duly qualified persons”, whé were appointed on »(ﬁ:'orja‘r’é;‘:lt} K o

~ basis under the Contract Policy, and the said Con‘(_:rgcf:{?éﬁ(;}/.-n Y
was never ever challenged by any one and {he \ls;a/lﬁ‘e
remained in practice till the cofnmencement of the: ._\s.é/'dﬂ/;é&c‘f,
Fetitioners in their writ pe;;tiﬁon; have not quoted any su/g/e

» .

incidéﬁt / precedent showing that the reqularized e__iﬁp/byees_

under the said Act were not qualified for the post against = -




b

wh'.h they are regu/arized; nor had placed onrecord any B
documents showing that at the time of their appom;m ef?ji‘t é’,‘?f.- -

- contract they had made any objection, Even otbef_wise,:‘ the
superior ourts have time and again reinstated- em,o/oyees o
whosg.: ;jppomtmcnts were declared /'/'regu/aﬁ- by (fyé.‘. a
Government Authorites, bocause aufhorii/é-'sf _'bémg':
responsible for making irregular appomtments‘ 0;7 pu}e/y::‘ -
temporary and contract basis, could not subsequént/y‘tﬁrnéd' .
round and terminate services because of no /ac>k. of
qual/ﬁcat/on but on manner of selection and the benefu‘ o-f fhe

" lapses commn‘ted on part of authorities Qou/d not be g/ven z‘o

~ the employecs. In the instant case. as w-e/l, at the {unoof
appoin[me/;[ no one objeétec/ (o, rather the author/f/es
committed lapses, while appointing the private respoﬁd‘éht’l_s: :
and others, hence at this beia[ed stage in view of nAu'mbé'r of ) a
judgments Act, No. XVI of 2009 was promulgafec.
Interestingly this Act, is not ap,o//cao/e fo the educar/on : TTESTE@
depg/_'{ment only, rather all the employees of the Provmc;a/

Government, recruitec on contract basis til 31° Decembeg

/’/ 2008 or il the commencement of this- Act /73_\)19-:'})(9@/3

“ -\--‘< A ?\A{.h
h";/‘"ukc ourt.
16,EP 015 .




regularized and those en_)p/oyees-of to othezdopart:ncnts ‘l
who have been regularized are not party (o rhis:vuﬁ)n‘-{ pe}.'t'/_'([c'?n.'
iG-  All the employees have been regu/arizéa' undor c‘he
Act, ibid”are duly qualiﬁg@ eligible and comp:.(-;téﬁ_{ for the

post against which they were appointed on contract basis

and this practice remained in oporation for yoars.: Majority, of = <.

those employees getting the benefit of Act, 'ibidl.}ha’y have :
become’ overage, by now for the purpose ofrecru:tmem ;
against the fresh post.
11-  The law has defined such type o-f leg/s/anonas
“beneficial’ and remedial”. A beneﬁci:ﬂ /cgls/arron/sa
statue which purports to C‘onfe/' a benefit on /ndtwdua!s Ofa
class of persons. The r_?lan.Jre of such beneftl‘!s[obe
e~ended relief to said persons of onerous ob//gar/onsunder
contracts. A law enacted for the purpose of':c:o,;"refci‘/l'lr'rg'.:éj'
defect in a prior lew, or in order to provide a re}nédy Whe}e. : _:

non previously existed. Accord/ng to the def/mtlon of Cor,ous

existence law, redress an exisience grievance, _jor ir’rirodw_;;ed: 3

segularization conductive to the public goods. Thechal/pnged

ATTESTE@

Juris Secundum, a remedial statute is desrgned z‘o correct an .



CAct, 2009, seems to be a 'curaz‘ive statue as for'A:yé‘é_(éf"'fb'e -

then Provincial Governments, appointed em;_)illéj/e'c-}s' on. -

“contract basis but admittedly all those contract apb‘.diﬁtmen_t@ 0

were made after proper advertisement ah"d.,.o;):-l the - ...

recommendations of Deparfh?enfa/ Selection Com.r'rﬁittée‘é, .

12- In order to appreciate the arguments""v're'ga‘rding S

Leneficial iegislation it is important to understand th‘e ‘scope’-

and meaning of beneficial, remedial and curative:legislation. . -

Previously these words have been explained by I_V.S':'Bind‘ré_, -

‘1 Interpretation of statute, tenth edition in me- :follov:w_ng SRR

manners:-

“A statue which purports to confer. a .

benefit on individuals or a class of .

persons, by reliving them of .

onerous obligations under contracts .+ ~

entered into by them or which tend ‘

to protect . persons again$t A

whom they stand in certain - .

: oppressive act from individuals with .- ot

relations, is. called a benefic’iél* Sl

legislations....In interpreting such "a' "

statuo, the principle establishod is

that there is fno room for taking.a -+ .
narrow view {)L/t that the court is

entitied to be Qengrous towards the = .

ATTesrey

persons on wf_ﬁom the benefit has '




been conferred. It is the duty of tﬁe =
court to interpret a provisibn,'
especially a beneficial provision;. | .
Liberally so as to give it a w;der -
meaning rather than a restr/cttve
meaning which would negate the
very object of the rule. It is a well.
settled canon of construction thatin’
constructing the provision .of .
beneficent enactments, the court
should adopt that constructidn_ '
‘which advances, fulfils, and furthers
the object of the Act, rather than th-é‘ -
one which would defeat the same
and render the protecti_"o‘n-
illusory..... Beneficial provisions call

for liberal and broad interpretatib‘n ;

so that the real purpose, under!ying?
such enactments, is achieved and
full effect is given to the principles

underlying such legisiation.”

Remedial or curative statues on the other hé_nd _have. -

becii explained as:-

A

"A remedial statyte is one which’

remedies defect in the pre existing law, - - B T
- A oy

statutory or otherwise. Their purpose js TTESTED P

to keep pace with the views of society..’

They serve to ke"iep our system of:

Jjurisprudence up- to date and in




harmony with new ideas or conceptions -

of what constitute just and proper‘ T
human conduct. Their leg/tlmate'.- _ S
purpose is to advance human rights ana’;.' - o
-relationships. Unless they do this, they:'»-,_."."""'
are not entitled to be known as remedla/ c
legislation nor to be liberally construed
Manifestly a construcrron that promotes ':.’-,
improvements in the administration of-’" |
justice and the eradication of defect in-
the system of jurisprudence should pe .-
favoured over one that perpetuates a_-" L
wrong”.

Justice Antonm Scal/a of the U.S. Supreme’

Court in his book on Interpretation of Statute;: a
states thaf _ |
“Remedial  statutes are - :
those which are made to supp/y'; -
such defects, and abridge such
superfluities, in the common [aw,‘-’”»
as arise from either the general o
imperfection oi all human flaw, |
- from change of time and»'“»:_
circumstances, from the mistakes
and unadvised determinations of‘.:'.
unlearned (or even learned)

Jjudges, or from any other cause _

. 4?} o
whatsoever.” . L SST@@

13- The /ega/ proposmon thyt emerges is that genera//y

ber?éf/c,'a/ legislation is to b_e. given liberal /nz‘erpre'ta_ﬁon,z ._mé -

benef/aa/ legisiation must c. arry curative or remed/al contc W

ATrgﬁ/ED;j'o,'




s

A,Al\

.I{;ght of the spirit of the ratio rendered fn,ﬁfth‘é*;c_ése"of

Such legislation must therefore, either clarify an ambiguity or

an omission in the existence and must rf7er_e:forﬁe-,' the:

explanatory or clarificalory in nature. Since the petitioners

does not have the vested rights -lo be appointed: a any

patticular post, even advertised one and privale /espondénté

who have being regularized are having the _requisite

qualification for the post against which the weref:éppog-,{gé’cj;_f."_'__-;; el e
vide challenged Act, 2009, which is not effecting "tﬁ_é-’_;vfasteq_' R
right of anyone, hence, the same is deeme;d !olj__ b_é"fa,_

“hernenoial,  remed ol and curative -legislation - “of “the - AR

Parliament. -
14-  This court in its earlier judgment dated 26" N'ove‘ni_bér_' |

2009 in WP No. 2905 of 2009, wherein the same Khyber

Pakhtunkhwa (Regularization of Servers ) Act,..2009. w"re's'.. S

were. challenged has held that this court has got no o

~

jurisdiction to entertain the writ petition in view 'Qf Aﬁidé_,‘?jz _' S

of the Constitution of Islamic Republic of Pakié(éﬁ,_i-@?@;faé -0 d Qe

an Act, Rule or Notification effecting the terms _aﬁd""c:éndii‘iohs' :

of service, would not be an exception to rhar,"“)}l‘: S_e_en: in :thé




LLA.S

Sherwani & others Versus Government of P

akistan,

reported in 1991 SCMR"IOM. Even oth'efw/se, unqe-rj/_‘R:L./,/'efS.”
(2) of ‘the Kiyber Pakhtunkhwa (Civil Servants)
(appofntmehf), promotion and transfer) Rules 1989, authonze g
a department to lay don;vn method: of appc'J:‘/r;{'r'ﬁen;t,j
.qualification and other condit‘ions app}icable fo z‘hg_e_ pb_s‘tf-ir?{-
consulfation with Establishment & Administraiive Dep(;,z/'('/;n.cn(_‘

and the Finance Department. In the instant case the duly

elected Provincial Assembly has péssed the Bi///AC‘ij,‘-‘ Wh/ch :

was presenled through proper channel e Law and

Estab/ishmeht Department, which cannot be quashpo’ or

declared illegal at this stage.

'/@ Now coming to the second aspect of the caso fhat .

petitioners legitimate expectancy in the shape of ptjomOrjbh'

has ws.iered due to fh'e promuigation of Act, /‘b/'(.l,j in .,‘i"'/-w'ls.;',. ”‘
respect, it is a /ong standing principle that promo(ioq /s nc?'{la“f
vested right but it is also an established principle tha(when .
ever any law, rules or instructions regarding pronf_qj)’b(f:are o
vioiated then it become vested right. No doubt peti{/:o‘r"{é}r‘sj in | o

the first instance cannot claim promotion as a veslj?d,r}[gh_:"z'

ST TESTED
. N'C-‘ = -

i GOt :




vy

"

A

but those wlhao fall within the promotion zonc do have the

right to he considered for promotion. 4

76- Since the Act, XVI of 2009 has I_Jle'e"n':_-,(‘/"r_-)'CI_é‘rié'(:/.“;‘,-_'- .
beneficial *and .reme.dial- Act, for the DUFPO:;G-:.':(':if.'."‘é/_li; m; " ‘.; ;
, erﬁp/oyees who were ébpoin(ed on contract: andmay _:h‘ay;'?:u
become overage and the promulgation oﬁ" fhe Acf WaS

necessary to given them the protection thereforé',j thé"é(h-er '

side of the picture could not be brushed a side -simply.. It.is +

the vested right of in service employees to be co_asidered- for :,

promotion at their own turn. Where a valid and proper rules:

for promotion have been framed which are not g/fv.en};e:ffé‘d,_ R

such omission on the part of Government agency amounts

to failure to perform a duty by law and in su'ch,ca':se‘s,‘ High.__ |

Court always has the jurisdiction to /nterfer'e.‘:/_h"s_er:vf[_i:é_ e

employees '/ civil servants could not claim p(o'motfon.(é.a: R

higher position as a matter of legal right, at z‘hg:‘,same"rr.im.e;‘ oo

had to be kepl in mind that ali pubiic powers .weﬁe'. .ih“lth'e A
nature of a sacred trust anc jis funct/ona/y are requued to 64

exercise same /n a fair, reasonable ancf tranSparent manner '

7'7'537,5;

strictly in accordance with law. Any transgression ﬁOm'SUCh , -:. L




,@ Indecd the petitioners can not claim their initial

appointments on a higher post but they have every right to

principles was liable to pe restrained by the superior c_:buh‘s in

" their jurisdiction under Article 199 of the COHS{;fleIOn One L
could not overlook that even in the absence ofsmcz‘/ega/
right there was a/wéys legitimate éxpectancy on- thepaﬁof a .
senior, coﬁpetenf and honest carrier civil servan[z‘obe e
promoted to a higher pésition or to be cons;dered for o

promotion and which could only be denied for go:"ord.-,-_f,o'rop.é/f -,

and valid reasons.

be considered for promotion in accordancé-v:ﬁ‘/f‘t‘f_? ‘t)‘7e, o
promotion rules, in field. It is the object of the estab//shment
of the courts and the continue existéence of coun‘sof/aw rs{o
dispense and foster justice and to rght the wmnqouos f-
Purpose can never he complotely 'nc/n'ovcd‘ unlc,\ss Huu) '
Justice: dono was undone and uniess the courts s(cppedm a

and refused lo perpeluate what was patently uhjUsit',z 3u_r'_7fa[(_‘,

and unlawful. Moreover, it is the duly of public aurhofiﬁes.ésﬁ; -

appointment is a trust in the hands ot public authorities and it o

is their legal and moral duty to Wischarge their furictions as. .




trustee wilth complele transparoncy as por requireiment o’f' :

Jaw, so thal no person who is eligible and entitic to hold sach.

post is oxcludaod from the purpose of seloction nnd is no! L

o

depuved of fiis any .yht.

remodial legislation but its enactment has effec‘feﬁl." (he in .

service employees who were in’ the promotigh"f_;_éb‘ﬁ"é,

therefore, we are convinced that to the extent of,-i_fn ser&ice L
employees / petitioners, who fall within the promc_;_fidnv.-‘.z';ohév',-:

have suffered, and in order to rectify the inadvertent mistake:

of the respondents/Department, it is recommendea that the -

promotion rules in field be implemented ahd“ rhOSS‘

employees in a particular cadre to which certain onfa',for-.j s

promotion is reserved for in service employees, the same be Lo

@(R / @ensidering the above~sez’t!ed,princip!es-»we*-falré-.‘of%tv/je', s BRI

fian-opinion thal Act, XVI of 2009 is although beneficial and -

filled in on promotion basis. In order {o remove the ambiguity. . - <. '

p——

cadre as per ex:stence rules, a,opomtment is to be made on ATTE'

and confusion in this respect an example is quoted, /fﬂ_?_’ly_ -

——

50/50 % basis :e 50 % initial recrwtment and 50 % L

—

prodiolion  quota then all the employees 'ha:v‘e' been_

STE@*}



fregutarized-under_the’

egularized - urider_the "ACt i _question te cafcu/atecf in ma(/

c_adre and-equéat Numberie remaining .50 %: ar_e 6. promotsd

———
—

f/om‘gmong\st ‘he ef g/b/e i

JibIE T service eninloyees. ..ot her vwse

el

«eligible forpromotion:on the hasis of-sondrity ciim fitness:

s In view of the above, this writ petition is disposed of in

the fol/owmg terms:-

(i) “The Act, XVI of 2009, com‘r.n'oh/'y--_.-
known as (Regularization Of Sérvié:és) '
Act, 2009 is held as bencficial an_d_

remedial legislation, to which no

interference is advisable hence, upheld.

(if) OfflCLaUQS‘Po_ﬂdentsar_edlrected\

c’d-‘r’i-&'ifaer;\. he.in-service. empfoy.cc’s:,.-fiu-»'.

S the - ba c‘k‘l‘o’g"”i's" ”'wasfh é d out, till th‘:e h -
theré™

reCruitniets; ~

el Order accordingly. /
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""r‘ " .
cWsLance of (he Governmen( o Khyber p

ation of the Dcp
.lihtun Tiwa e “mentary &

'/Teaching deiu, doicd 24
s, Senior Qaris/Qari 15, PSHTs/s Py
Phy- -Maths), SST (Geners

ldtlil\bllﬂb under e :uiu on (]

artmental Promotion Commigee an

“'wt,«.ond.ny Lducatio Motification’

Tuly 2014, e following
STS/PSTs are hereby Promoted (o ific post

S-16 (Rs10000- 800- -34000) plus usual
1 regular bagiy undu the existing

with immediale effect angd posted on ** School Based ™ 45 siven below,
A. Sbl (BIO-CHEMl

.-“'1. PROMOTED YROM sC1/c UTO TR POST OF s§T
i -. ‘

L (B1O-Criem BPS-16

B policy of the provincind Gowy
swndnmua un«cn below

oot the termy H

— N
Px esent Place of School Where Pusted
P o';lulg

e Gmﬂmw““““ﬁmmwlmwmﬁf~

Renarky

e

e
GI1sS Ghurgushio

“GHSS Ghurgushio AN

AV

[ {

l e I ——— 1—. —e— :-h._-—_.h_ﬁ._.__..,..._.._.______- V._.Il._m.q._. S i e, ~i’

! Ci J\..Z&h.i! CUS Gansh i FAND i

4 . ..-_—-..-*-—‘._h_" - e .——:Tﬁm.—“-_m“-~~hw_- e e L,

- 4/4-/\ Shah 137, Bhroz K Khan | GHS Shalbang; ] GHS Shalbang; / AV |
GHST orwarsak GHS Kala | Khelg

, Bnkh[‘ R“agool 1'\’han

| V7/7~/-\N "mtlnm Z,ad] T

_ﬁqﬁ._
P resent Place of
__________________ P Losting

GPS K Kalpani ...ql______,.“.

bdmol Wlu e l’oslu!

‘ G‘CWE“DZEZF'_“"“"‘“““ ;‘i

I.;‘,l:/':?.:;{w“ tlzf;_;\’(aki(:oci [ GPS Giraraij Mﬁﬂwuw; GHS Katkalg — 77— ;

ghMAMmmr“jumwmm““ﬁﬁﬂwm“““““““ 1
j I Loy e S |
T i

e e

Namie | of Officia} al |

-—*__..-.._..

Present PL:LO 0! T wS(TIIU()TWhL:L l’os(ul T e
Ry Losting

Remarks 777
L= R RN w.;.._-_n_,;._Lﬁh. —
(JCMHS Dagoar GCMIIS D, Ddy "

T T T e —

1L Aaqat Hussy ain

AV

S| R "'Z.f}7i§§"’T(j{'I};E'{W""M“’I | GHS Jari Fangy ™=~ AV T |
| I

PR U M—H_H.-_hm.... R ..‘.»_..._....-.h_.._..-.‘m-;-._.....-._ -

Mulmmnmd Salim GHSS Nawagai ) GHSS T Imw‘ ClAvy |

bClsrCls SDJ\’IS/DMS
TN I(Bu'.uChCh‘l),

allowances 4

ATTE
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B S Khan Wal; Khan | GHSS Tatala; GHS Dagai P AV.P
g Mo . - ’ /
L/;f : = /
: ’5 o Israrullah | GHS Kawga GHS Chanar ANVD
rvﬁl“' :’::':;. :" ‘; |' ) ‘ o -
% vox 2 N 17/6-8 , Mihrab Gul GHS Khanano Dheraj GHS Khararaj AV.P
: 4::" ‘:?(t y o4 _ i ’ s
8 1”:&{‘ CO A BT R TR - han GHSS Charora; GHS Daggar No.2 ) AN D
ﬂi X iit.if,‘. g —— _ ) .
;i;f.?:"'!f : $919-8 | Sher Nawar ¥ 5 5 T GHS Jowar GHS Katkalz AVD
Py C - K R
;;' 20/9-B | inam ik C o~ Shwana Baba GHS Diwanig Babp AV.DP
‘ 21710-18 Muhamiad lgha! | GMS o G-!_!-SN&,ym' o ANV o
i S _ . A . |
22118 | Said Kamal Shah | GMS Samba T ; 1S Dakar a AN
4. PROMOTED FROM PSITT/SPST/IST TOTIE W P \'-I’vi '\ | fl\) BUS-10
v '! “, [ SNe | Name of Official | Present Plage of Sche 'm.,t—: e —':!'_' g [ Kemarks T
o ol Posting ' _»__\__Q S T _
L E:’/I-B Sabir Rahman GPS Bando Tungai GHS Torwn. AV
g { 24/2-B | Hamdullal GPS Manczai Kawga GHS Asharay T NP k
jinw33 Sher Ahmad GPS Balo Khan GHS Ghazi Khanay B T
W [y
vt . -
e 26/4-B | Hamid ur Rahman | GPS Daggar No.| GHS Nawakaly '
(O
""27/5-B Rasoo! Shah GPS Kinger Gali GHS Dokada " '
fioit :
A 28/6-B | Akmal Khan GPS Rega No3 GHS Bajkata AND
m r"”) ’,:-B ":'»\'/i'/ /\hmad CPS B.lmpoklm .GHS Kala Khela AN ) i
..’ < p i s . v
. 1: 4 e e
1“_;; i t,w/s B I Rahim Dad Khan l GPS Jowar No.3 GHS Bazargay AN E
'::: h‘ ~
1] .- ’"' . T
| i JE AL, € SST(GENERAL) a (SR
L . Y,
B AL D SPUPROM OTED FROM SCT/CT TO THE POST OF SST ( GENERAL) BPS-16 P
“i' & RO ’
S SR Y
L “S’No Name of Official Present Place of School Where Posted Renarks
"’ 1 = Posting ‘. ) N
£ “31/1 C | Hakim Khan GHSS Nawagai GHS Asharay ANV
fle
j!ﬁ;#r | ek 1'1 3 —
g:rg"{;lw“‘ 1y 32/2 C | Abdul Halim GHS Jowar GMS Shanai Torwarsak ANV
‘_'f;'-"..‘ Ir‘ 1* ’
A R Al GHSS Agarai GHSS Agarai AN
' Sd4-C | et Rahman GI1S Batai GMS Malakpur AN
' 1"3:5/5-c Abdur Rishid GHSS Totala; GHSS Tomla; I
\ "-B/G-C Nawar Khan GHS Dherai GHS Chanar AN T
| 37/7-C | Ghulam Rahiman | GHS Batai GHS Dokada ANDP o
3?/:‘5-(3 Sher Wali Khan GHS Jowar GHS Girarai AN T !
a0 39/9-C Shamsul Islam GlSS Jangai GHSS :lzmg;li T AN
:' 40/10-C Bashir Al Almad ™ GHSS T Lotk ""'“GtTSS Yowbm e T1Avy
I
\:ﬂiiLC \ Saifur Rahman GUSS Gagra GHS Tangora AN

ATTESTED

-

bl 2e gl 7 4
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L T 1fn
i"‘ ! '}.' 1.
A - i :
11:, A 1 They would be on probation for a perind of one year extendable for .molhcl one yc:'u
s
Ll 2. They will be governed by such rulcs and :cgulallons as may be tssued from time (o time by the Govt.
. \' e
Ly
PR 3. Their services can be eeminated at any time, in case their performance is found unsatistactory during

probationary period. In case of misconduct, lhcy shall be proceeded undcn the rules framed from time 1o time.
Charge report should be submitted to all concu ned.

i
Their inter-Se-seniority on lower post will runam intact. .

No TA/ DA will be allowed to the ‘:ppomlcc for joining their duty,
They will give an undertaking o be ICCOldCu in their service books o the cffect that il any over payment i 1
made to them, in light of this order, will be l}ccovu ed and it he is wnon;,ly promoted he will be reversed. ;
3
Their poslmg> will be made on school bascd they will have 1o serve at the placc of posting and their service i |
not transferable to any other station, ]
Belore handing over charge, once again {heir documents may be checked if they have not the require
relevant qualification as per rules, they may not be handed over charge of the post. . ]
. 3
LI
CONSEQUENTIAL TRANSFER / ADJUSTMENTS
The following SST BPS-16 are hereby consequentially transferred / adjusted at the schools noted apainst
B i ,,; lhcn names in their own pay and scale with immediate effect in the interest of the public, .
Fr A N )
k_'. ¢ * . -’
. a \S.No \N:\mc of Official Prescot Place of Posting | School Where Posted Remarks 7 f
“Habibullah SST(PHY- GHS Dewanu Baba GHS Matwanai AN (Newly |
MATHS) o Uparaded) h
Siyar Khan SST(GENERAL) | GHS Cheena GHS Matwanai AV.P( Nb\viv
' Uppraded)
Jan Balmda: Khan SST(PI IY- 1 GHSS Jangai GHS Dherai Vice S.No. 14/3-)
wxr o d i\/lulmmm.ud Abrar SST GlHS Bagra GMS Kalil Vice §.Nu.83/2-
L (GENERAL) : _
5 Hidayatur rahman SST GMS Gumbal GHS Gulbandi Vice S.No.77/15
< (GENERAL)
ot , (HANIF-UR- RAHMAN)
NS B DISTRICT EDUCATION OFFICER(M)
e BUNLER. -
. . : g
i '! C o Endst; No.3029-36 Dated. 30/10/2014. . :
. Copy forwarded for information and ncc:.ssm'y aclion to ;-
2 Dncclo: Elementary &Secondary Education Khyben Pakhtunkhwa Peshawar with r/t
o l*ndsu No.3436-40/Filc No.2/Promotion SST B-16 dated Peshawar the 28/10/2014.
¢ Deputy Commissioner Buner. )
Ao i .;, DIblllCt Accounts Officer Buner .
: RN Dusu ict Monitoring Officer Buner BRALE tb’tﬁ)w
SASPT ‘Principals/Ilead Masters concerned. .
| 74077 Sub Divisional Education Officer (M) Buner * '
v Officials concerned. .

e

v 8 Master tllc

7]

PPl ( I'4 / 'r)//’(
DISTRICT EDUCATION OFFICE: l((M)
BUNER. 4y’
[




BEFORE THE PFSHAWR’R HTGH CC bURT
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1
2
3
4
5.
6
i
8
9

10.
1.
12.
13.
14,
15.
16.
17.

18
19.

Ry R

' Bahari Alam ST (5C) GHS ghal Bandai

,J;.;‘..:,;-‘,.DistrictlEducation Officer (M), Buner atDaggai/{_/: ]

i 03 VV LA 2=sm

/2018

Rehmatullah, asT, GHSS, Gagra, Oistrict Bum
ghahbaroz Khan 58T (SC), GHS Shal Bandi
Inamuliah ssT (SC) GHS Diwana Baba
Balkht Rasool Khan (5C) GHS Diwana Baba
Abdur Ragib gsT (G) GHS Bajkata

Sher Akbar 3ST (G) G:MS Banda
ghairbar SST (G) M3 Kuz Shamnal.
fub Zar SST (G) GHS Cheena
Habib-ur-Rehraan sST (G) GHS Bagra
Shaukat SST (5C) GHSS Amnawar
gubhani Gul sST (G) GMS Alami Banda.
Gul Said SST (G) GHS Karapa

Siad Amin sST (G) GCMHS Daggar
Sardar Shah (G) GCMHS Daggar

Israr Ullah ssT (SC) GHS Chanar

Mahir Zada (58T) GHS Shal Bandal. c ' ATTESTE‘Q |

Shir Yazdan SST (G) Dlstnct Buner

Miskeen S5G (G) GMS Shargahy, District Buner

-------------

Vexrsus

Government of Khyber Pakhtl.nkhwé"'” through
Secretary, E&SEDepartmeL Peshawal. Ry

irector E&SE, KPK, Peshaw ar.

........... R.esponde'lts o
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WRIT PETITION UNDER ARTICLE 199
OF THE CONSTITUTION OF THE
[SLAMIC REPUBLIC OF PAKISTAN,

1973.

Shevvethﬁ

1)

2)

3)

4)

That nuraerous vacancies of SST in BPS-16 were available .

in the respondent department since long and no. 'step's‘ .

were taken for ~appointments against those poSt's

However, in the year 2008 an advertlsement Was o

published in the print media, inviting apphcat1ons for -

appointment against those vacancies, but a nder-was‘_ S

- given therein that in-service employees Would noL Le’

eligible and they were restrained from makmg

applications.

That the petitioners do belong to the- category of m—‘ -

semce employees,; who were not perrmtted to apply

against the stated SST wvacancies. . TTESTEL

That those who Were appointed on adhoc/ contract ba51s .

again‘st the abovesaid vacancies Wexe 1ater 'o'n'jj SRR
regularized on the strength of KPK Employees o
(Regulanzatlon of Services) Act, 2009 (Act :N.O-XVI_ of - S

2009)

That the regﬁlarization of the adhoc/ " 'c"on’ﬁ_'r'aictv' S '
employees, referred to in the preceding para, p]_foinpt'ed S
the left out contendents, may be the in-serVioe .

‘employfees who desired to take part in the competwon c

or those.who did fall in the promotlon zone, to flle

 EXAMINE
 Peshawar High




5)

)

D

petitions, which were ultimately decided V‘ld.e a

consolidated judgment dated 26.01.20 15 (Annex A )

That while handing down the judgment, }.bld 'thlS AR
Hon'ble Court was pleased 1o consider the promotmn |
quota under paragraph 18 of the judgment as. also. ‘a-_:

direction was made in that respect in the conél}idi'ng' -

para to the following effect:-

«Official respondents are directed to workAb.ur:'v

the backlog of the promotion quota as per above o
mentioned example, within 30 days - andf' o
consider the in-service- employees; ,-m] the

backlog is washed out, till then there would be

complete barn on fresh recrutments

That the petitioners were con51dered for prombﬁbﬁ,‘»'r
pursuant to the findings given by this august Court 1n" the
abovereferred judgment, and they were appomted on"'. i
promotion,on various dates ranging from Ol. 03 2012 to'.,'. ::' '
31.07.2015 (Annex “B”), but with 1mmed1ate ef.fect as'f:-" |
against the law laid down DY the august Supreme Court | o

‘that the promotees of one batch/ year shall ranlc Semor'

ATTESTED

to the initial recruits of the sarae batch/ year.

That il date seniority list of the $5Ts in BPS- 16 has not

been issued, as against the legal obhgat;on Qf the~.

respondents to issue seniority list every year L

That though the petitioners were havmg the.requiréd¢ o
qualiﬁcations much earlier and the vacan01es were also
available, but they weie deprived. of the benefit"_éf ,'

promotlon at that juncture, as agamst the prmc1p1e of law \
AT?ESTj

cvumns”'ﬁ

.....



9)

laid down by the apex ‘Court in the case of Aia‘m: Al

reported 1985 SCMR 386 and followed mMuhammad R
Yousaf (1996, SCMR 1287). As such they were d_ep';"ived : ; '. B

status but also in terms of fmanctal benefits for years'. - o

gerERERET L el

from the enjoyment of the high post not only in teyms of e .

That feeling mortally aggrieved and having‘-(he':_iqth:ér“ Cl et

adequate and efficacious remedy, the péﬁti O_néi’S R

approach this august Court for a redress, inter aha, on

the‘ fellovvihg grounds:-

GROUNDS:

A.

That the petitioners were equipped with all the requlte.. -

| qualification for promotion o the posts of SD'T‘ (BPS 16)"l¢
long ago and also the vacancies were avallable out for _' . L
no valid reason the promotions were vvtthheld and thev o |
posts were retained vacant in the promotlon quota,.f:

creating a backlog, Whlch was not attnbutable to the

petitioners, hence, as per following exammatlon by the

august Supreme Court, the petitioners are entttled to

the back penefits from the date the vaca.nc1es had E .

occurred,

" “promotions of such promotee (pet1tzoners"’ki o

in the instant case) would be regular from o

date that the vacancy reserved under the

RUIeS fOI’_ depal’fmenfal '. promotlon sromrn e

occurred” ATTESTE m

That the petitioners have a r1ght and entulement to the' _

back benefits attached to the post from _
.. AT EST _ D
et .

Exm: .
PoshawarHtgh ouﬂ A

DEC 2 16

ay: the o




/ . o o
’ qualifications of the petitioners and availability of the’

£ B
/ vacancies coincided.

ors being the promotees of one and the -

c. Thatthe petition
ired to be placed

same batch, are redqu
espondents have sat

njority list Whatsoever -

senior'-.to.the_f S
pointees, but the © onthé‘ :

fresh ap

t seniority list and uptill now 1o sen
has been issued/ circulated.

t no seniority list has bee'n’, TR

in view of the fact tha
an file a departmental E e
L AR

D. Thatl
issued, the
‘appeal 1ot can ha

gitating their grie

issue appIopris
act in accordance
aid down bY the ape

in PLD 1981 SC 61

petitioners neither €
ve recourse to the Semces--Txlbunal R
vances, thereiore, thts augusit

to the

for a
ate dﬂ‘ectlons , T

Court call
with law, m v1eW of.

b4 Court in the L

respondents to

the pnncrple of law 1
uncements reported

prono
SCMR 325, etc.
£. That the petitioners have not been treated
fAItlcle"'

ainst the pY omsmns o

accordance with law as ad

4 of the Constitution.

“F., That petitioners reserve their right to urge "addi'tional o
grounds with leave of the Court, after the stance of the' —

ents becomes known to them.

AN respond

Prayer
is, therefore, prayedth'at on .

w of the foregoing, its
ble Court may - be._;,

A In v1e
thlo Hon’

s oetmon,
priate direction to the

petlthl’lel’S from th

»accef)tan‘ce of thi

sed to issue an appro

Iespondents SRR

plea
e date'; -

* tor treating the promotion of the




)
the . ~acancies had pecome

s
ified oI, and
st of 5STs (BPS-

jrculate the Se*non{y 13 /:.’ L

J they. were qual
and alsoto €
ns to the petmoners bemg L

available,

16), gwm
romotees agains

g senior posmo
{ the fresh recruits. .

P
joners are found fit

o which the petiti

other remedy t
also be granted.

and equity may

Any
in law, justice
Petiticners

_ Through

Muhammad

Advocate Supgeme v C ourt

Alkht

Advocate ngh Court

CERTIFICATE
It is certified that 1o such petition of the sub]ect matter has
carlier been filed by the petitionet in this august Court

LIST OF BOOKS:
) Constitut
2) Case law accordin

jonof P akistan, 1973.
gto need.
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O

PESHAWAR HIGH COURI’ I’ESHAWAR

ORDER SHEET

[ “Date of Order/

Procecdings

01/12/2016.

WP No. 1951-P/2016 M.

Present: ~ Mr. Isa khan Khalil, advocqte Yo NPTt o8

WAOAR AHMAD SETH, J.- TMmmhlmlmmm\wmf*

petition, the petitioners  have prayed for issuance ol - an

appropriate writ directing the respondents to tréat their promotion” |~

from the date, they were qualified on and '-als_o' t_o circulate the |

promotees against the fresh recruits.

2. Arguments heard and available tedo_fd‘ gone through. " :
3. ‘The prayer so made, in the writ pcti-tion-_.anﬁd ‘.argu'ed S

at bar clearly bifurcate, the case of peti't101161;s~“i'r'1 'Moxparts';'

firstly, petitioners are claiming an approptiafig 'di'rec;_'tioh' to' the. |

according to section-8 of Khyber Pakhtunkhwa, Civil -Seryént's-" i

Act, 1973, lor proper administration of service, cadre, or post, the

ATTESTED

Pesba ﬁéﬂjgh é:ouﬂ '-
% DEC 2946 S

senjority list of SSTs BS-16 by giving thcm semor posmon bemof e R

respondents to- circulate (he senior list of SSTs (BS?lG).*_Yes,' N




appointing authority shall cause a seniority list of the members of
the time being of such service, cadre, or post to be pfepared- and | .

(he said seniorily list so prepared under subscction-1, shall be.

revised and notified in the official gazette at léast once in a
calendar year, preferably inn the month of January. I.n' yiew'of tﬁé
clear provision of law, the first prayer o‘f t‘he-l.pe,titione_rsllis..'..-
aflowed with the consent of learned AAG ‘and the ?Qllﬁpete}ilt. ~
authority is directed to issue the seniority list of SST’s BS 16, in 1

accordance with the law, relating to seniority etc, but-in the

: month of January, 2017, positively. _ I N
/ (A e regarding e second. portion of ' the petiton,
) . A ACEEINEN < T _ B l--' T

Whergia;, iy~ Hadie.asked: fobi-appropriate.. direction “to “the.*
respondents ._féz:;fﬁ;s;la_t,i}zg;.thé;’iﬁ;fic'zﬁzzoﬁ,qnt-of‘ttlla':ilzsiit..iin:ef"s'éffomfifﬁéx-‘? SR

dates they, s “Gualified dnd: vasaricies had become: available

besides’ Considering “them - senior being promotees. against -the

iréit Fetriiis. s coiceined; werare of the-view that the same:
Séitains 1o terms -and- condition of_service. and -as. such. under

ar tlcle 212, Sfthe; con:‘utuixon “this.Couart.is. baxred to eme1ta1n thmt

portion of the writ petition. | ATTESTEE

/ > In view of the above, this writ petition 1s disposed;of |

ALTESTR

EXAMINE L
Pesbawar %‘ \*"_ ;

‘ ’ 1 /DEC 2016




with the direction to the respondents, as indicated 'in para-3, " :

of service is ncither entertain-able nor maintainable in writ -

jurisdiction.

fr// M

O E S
Date of Presentatis
No of Puves o)
Cropyiay hL ...... [ AU SURORPR PR
Tlotal. .

I(k\.(‘f )

o

jate Civen For el

ate of elivery s

—

received By

—

whereas the seniority and promotion being terms»'aznd--qc)n’ditifor,;s | R

Nawab Shali
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BETTER COPY.

| IN THE SUPREME COURT OF PAKISTAN.
o . (APPEAL JURISDICTION)

-~ " _PRESENT:
. “MR. JUSTICE EJAZ AFZAL KHAN
"~ MR.JUSTICE SH.AZMAT SAEED
" ~"MR. JUSTICE EJAZ UL AHSAN.

CIVIL PETITIONS NO. 127-P TO 129-P OF 2016

_ : _,(Agamst the ]udgment dated 26.01.2015 Peshawar High Court, Peshawar
) Ipassed in with Petition No.2905 of 2009, 3025 of 2009, and others.

The, Chlii_éfASéér‘etary, Govt: of KPK, Peshawar and Others. .. .Petitioner(s)

(in all cases).

| VERSUS.
" Attauillah and Others
.-+ Nasruminuliah'and Others. :
o Mukhtar Ahmad and Others. Respondents
o i‘.'F or the petltioner(s) Mr.Mujahid Ali Khan, Addl.A.G. KPK

B - "-"'For the respondent(s) Mr.Ghulam Nabi Khan, ASC

Mr.Abdul Qayyum Sarwar, AOR.

" Date of Hearing £20.09.2017.

ORDER.

Ejaz Afzal KhanJ. The learned Addmonal General

‘appearlng on behalf of the Govt. of KPK stated at the bar that as per
_ -tmstructwns of the Government he does not press these petitions. Dismissed
S as such '

Sd/—-Ej az Afzal Khan, J
'Sd/- Sh.Azmat Saeed,].
: Sd/- Ijaz ul Ahsan, J.

o ‘ISLAMABAD

- 20092017

ATTESTED
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BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE TRIBUNAL

S PESHAWAR,
!/‘
_j‘/ ’ Service Appea'l No: 88 /2018
{ : .
B ‘Kﬁ;n Wali Khan SST(Sc' ) GHS Jank Banda District Bunlr .......Appellant. o
“VERSUS :. .
Secretary E&SE Department, Khyber Pakntunkhwa & others. ... Respondents ‘

JOINT PARAWISE COMMENTS ON & FOR BEHALF OF RESPONDENTS No: 1-3.

Respectfullv Sheweth :-

The Respondents submit as under:-

PRELIMINARY OBJECTIONS.
1 Thatthe Abpe[lant has got no cause of action/locus standi.
2 That the instant Service Appeal is badly tiv.".ne ‘barred._

. 3 That th_e ABp‘eIIant has concealed materiai facts from this Honorable Tribunal.

4 That the instant Service Appeal is based cn'mala fide intentions.
5 That the Appellant has not come to this-Henorable Tribunal with clean hands.

6 That the Appellant is not entitled for the relief he has sought from this Honorable
Tribunal. '

~7" That the instant Service Appeal is against the prevailing law & rules.
8 That the instant appeal is based on, mala fide intentions just to put extra ordinary
pressure on the Respondents for gaining ullegal service benefits against the post of
- SST(Sc:)

That the Appeal is not maintainable in its present form.

.10 That the Appeal is bad for mis-joinder & non joinder of the necessary parties.
11 That this Honorable TriBunal has got rib'ijrisdiction to entertain the instant case.
12 Th'at the instant service appeal is barred b'y law. |
>sc13 That the appellant has been treated as pei‘ law, rule_s & Vpoi.ic_y.
14 That the appe!lant is not competent to fi le the instant appeal- aAgamst the Respondent, .

15 That the notification dated 28/10/2014 i ‘egel.y competent &is Ilable to be maintained.

Sl
s




[}

(V8

Post in the year 2009 with the conditions that the in service teachers of all cadres
are not eligible to apply for the said adhoc & contractual posts.

That Para-2, is correct that the appellant is a regular & bona-fide Civil servant in the
Respondent Department & was not allowed like others in service teachers on the grounds
that the advertised posts for SST(G) in BPS-16 are on contractual & adhoc based upon
which the regular & in service teacher’s adjustments would be fatal for their respective
service career, Hence, they were barred not to apply for the said adhoc posts in the
Respondent Department,

That Para-3 is correct that through an act of Services Regularization Act 2009 passed by
the Khyber Pakhtunkhwa Provincial Assembly the services of those teachers who were
appointed on adhoc basis regularized by Respondent Department. (Copy of the said Act
2009 is already attached with the judicial file for ready references).

directions to consider to the Petitioner for promation against the SST(G) B-16 Post &
tonsequent upon the said judgment dated 26/01/2015, the Respondent Department
has promoted the Petitioner against the SST(Sc: ) post in BPS-16 in view of his seniority
cum fitness basis in the Respondent Department,

That Para-5 pertains to the Court record & judgment . dated 26/01/2015 which has
already been implemented by the Respondent Department, hence no further
comments,

with immediate effect instead of the year 2009,

Respondent Department is regularly issuing the final seniority list of ail cadres including

‘ the SST (G) B-16 post under the provision of Sectioon-8 of Civil Servants Act 1973,

That Paa-8 is incorrect & denied on the grounds that the appellant has been promoted
2gainst the SST(G) BPs-16 post in accordance with rules & on the basis of his seniority
cum fithess alongwith his other batch mates in the Respondent Department, Hence, the
plea of the appellant is baseless & liable to be rejected on the grounds that the cited
judgments reported as SCMR P-386 & SCMR 1996 P-1287 of the August Supreme Court
of Pakistan are not applicable upon the case of the appellant.




&

&

11 That Para-11 is correctﬁthat the Respondent department has filed a CPLA against the

judgment dated 01/12/291§ passed by the Peshawar High Court before the August
Supreme Court of Pakistan but on later the said civil Petition was withdrawn on the
grounds that as per judgment date 26/01/2015 of the Peshawar High Court, a back-legs

~ has been worked out for the prormotion of in service teachers on the basis of their

respective seniority cum fitness basis within the prescribed period of time, promotions
to the in service teachers are allowed on the basis of seniority cum fitness basis sin view
of the prescribed quota for each cadre in the respondent department.

That Para-12 is incorrect & denied. No departmental appeal has been filed by the
appellant to the Respondents. Hence, the appeal in hand is liable to be dismissed on the
following grounds inter alia :-

ON GRONDS.

A Incorrect & not admitted. The impugnéd Notification dated 28/10/2014is in accordance

with law, rules & policy, as well as with immediate effect in terms of the appointment

Promotion & Transfer rules 1989. Hence, liable to be maintained in favour of the
Respondents. ‘

Incorrect & not admitted. The statement of the appellant is baseless & liable to be
dismissed on the grounds that the appellant has been treated as per law, rules & policy
vide Notification dated 28/10/2014, which is not only within legal sphere but is also
liable to be maintained in favour of the Respondents.

Incorrect & denied. The appellant is not entitled for the grant of back benefits against

the SST(G) post since 2009 under the relevant provisions -of law, recruitment &
promotion policy.

Incorrect & denied. The appellant has been treated as per law, rules & criteria in the
instant case having no violation of Articles 25 & 27 of the constitution of Islamic
Republic of Pakistan 1973 by the Respondents.

Incorrect & misleading. The stand of the appellant is illegal & without any cogent proof
& justification. '

Legal. However, the Respondent Department seeks leave of this Honorable
Tribunal to submit additional grounds, record & case law at the time of
arguments on the date fixed.

In view of the above made submissions, it is most humbly Prayed that this

Honorable Tribunal may very graciously be pleased to dismiss the instant
service appeal with cost in favor of the Respondent Department in the interest

of justice.

Dated / /2018 : \/dﬂ :
Dire 0;7

E&SE

E&SE Department Khyber
Pakhtunkhwa, Peshawar.
(Respondents No: 2&3)

ary
epartment Khyber

Pakhtunkhwa, Peshawar.
{Respondent No: 1)







SEFORE THE HONORABLE - KHYBER PAKHATUNKHWA SERVICE TRIBUNAL

Service Appeal No: - :/2018

oL L i o District 2.t Appellant.’
VERSUS
secretary E&SE Department, Khyber Pakhtunkhwa & others. ... Respondents
AFFIDAVIT
. -ie . Asstt: Director (Litigation-Il) E&SE Department do hereby

soternnily affirm and declare that the contents of the instant Parawise Comments are true &
corcect 10 the best of my knowledge & belief.

Deponent

Asstt: Difector {Lit: 1)
E&SE Degdartment, Khyber
Pakhtunkhwa, Peshawar.




