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13"\Tuly, 2022 Mr. Akhtar Ilyas, Advocate, learned counsel for the appellant 

present. Mr. Muhammad Adeel Butt, Addl: AG alongwith Mr. 

Muhammad Tufail, Assistant office of the Directorate, Elementary 

& Secondary Education (E&SE), Peshawar and Mr. Iftikhar U1 

Ghani, DEO(M) Buner in person present.

1.
■s*

'^VidS.oun.detailei

--s^i^vV^-^\>^v82/2018^titled. “Abdur Rashid-vs- the Government of'RhyEer 

Pakhtunkhwa through Secretary ElSnentafy^&^S^^ondary Education

SardeYof^foday placed in Service Appeal No.

(E&SE), Department Peshawar and others” (copy placed in this file),
^'-C

this appeal is also disposed of on the same terms'. Costs shall follow 

the events. Consign.

k
'•x.

Pronounced in open court in Peshawar and given under our 

hands and seal of the Tribunal this 13'^ day of July, 2022.
3.

(KALIM ARSHAD KHAN) 
CHAIRMAN ?

HA P^OJL)(fa:
MEMBER(E)
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Proper DB is not available, therefore, the case is
*yp- ' ^

adjourned to^'^-^or the same before:^.

25.11.2021

Reader
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15.06.2022 ' Learned eolinsei for the appellant present. Mr. Yakmin tChan, ADEO 

alongvvith Mr. Kabirullah Khattak, Additional Advocate General for the 

respondents present.

Learned counsel for the appellant requested for adjournment on the ground 

that he has not made preparation for arguments. Adjourned. To come up for 

arguments on i 3.07.2022 before the D.B.

I:
(MIAN MUHAMMAD) 

MLMBER (EXECUTIVE)
(.SALAH-UD-DIN) 

MEMBER (JUDICIAL)
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05.08.2021 Learned counsel for the appellant present. .

Mr. Kabirullah Khattak, Additional Advocate General aiongwith 

Ubaid-Ur-Rehman ADO (Litigation) for respondents present.

Former made a request for adjournment being not in
I ■ • * . ' 0

possession of the file today. This being an old case be fixed in last 

week of September, 2021 for arguments. Adjourned. To come up for 

arguments on 23.09.2021 before D.B.

(Atiq Ur Rehman Wazir) 
Member (E)

Chairman

23.09.2021 Counsel for the appellant , and Mr. Muhammad 

Rasheed DDA for the respondents present.

Learned counsel for the appellant requested for 
adjournment for preparation and assistance. Case to 

foic^guments on 25.11.2021 before the D.B. . ■come

4.
(Ro2ina Rehman) 
Member(Judicial)
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14.01.2021 Junior to counsel for appellant and Kabir Ullah Khattak 

learned Additional Advocate General alongwith Ubaid ur Rehman 

ADEO for respondents present.

Due to COVID-19, the case is adjourned to 01.04.2021 for 
the same as before.

f/BEAf

01.04.2021 Due to non availability of the concerned D.B, the case is 

adjourned to 20.05.2021 for the same.

\

05.03.2021 Due to pandemic of covid-19, the case is adjourned to

05.08.2021 for the same before D.B.
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'■rW%Due to C0VID19, the case is adjourned to 

as before.'
#•1^- .2020

7^2020 for the same
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• '. •• tDue to C0VID19, the case is adjourned to 31.08.2020 for 

the same as before.
06.07.2020 ■.?

t'
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Due to summer vacation, the case is adjourned to 

05.11.2020 for the same as before.
31.08.2020
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Junior to counsel for the appellant and Addl: AG 

alongwith Mr. Obaid Ur Rehman, ADEO for respondents 

present.

. f
05.11.2020

The Bar is observing general strike, therefore, the 

matter is a(^in:ned to 14.01.2021 for hearing before the D.B.
\

' i

:■

Chaiman ^(Mian Muhamm2ra) 
Member (E)
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09.01.2020 Due to general strike of the Khyber Palditunkhwa Bar 

Council, the case is adjourned. To come up for arguments 

on 03.03.2020 before D.B.

Member Member

Counsel for the appellant and Mr. Kabirullah Khattak, 

Additional AG alongwith Mr. Muhammad Irfan, Assistant for 

the respondents present. Learned counsel for the appellant 

seeks adjournifieht. Adjourned. To come up for arguments 

on 08.04.2020 befofte D.B.

03.03.2020

. <:

(M. Amin Khan Kundi) 
Member

(Mian Mohamma 
Member

-K • .m
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r\-09.10.2019 Due to official tour of Hoii’ble Members to Camp 

Court Swat, instant appeal is adjourned to 20.12.2019 for the

same.

Reader

Learned counsel for the appellant present. Mr. 
Kabirullah Khattak, learned Additional Advocate General 
alongwith Mr. Obaid Ur Rehman, ADO present. Learned 

counsel for the appellant seeks adjournment. Adjourn. 
To come up for arguments on 26.12.2019 before D.B.

18.12.2019

Member Member

26.12.2019 Clerk to counsel for the appellant present. Mr. 
Muhammad Jan, DDA alongwith Mr. Obaid Ur Rehman, 
ADEO for respondents present. Clerk to counsel for the 
appellant submitted an application for adjournment as 
learned counsel for the appellant has gone to Islamabad 
due to his personal engagements. Adjourn. To come up 
for arguments on tomorrow i.e 27.12.2019 before D.B.'. \

4^
Member Member

‘ 27.12.2019 Counsel for the appellant present Mr. Muhammad 
Jan, DDA for respondents present. Learned counsel for 
the appellant seeks adjournment. Adjourn. To come up 
for arguments on 09.01.2020 before D.B.

Member

■rA
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Learned counsel for the appellant and Mr. Muhammad 

Jan learned Deputy District Attorney present. Learned counsel 

for the appellant seeks adjournment. Adjourn. To come up for 

arguments on 15.05.2019 before D.B.

30.04.2019

1

MemberMember

'■

Counsel for the appellant and Addl. AG for the 

respondents present.

15.05.2019

Due to demise of his father, learned Member of the 

Bench (Mr. Hussain Shah) is on leave. Adjourned to 

24.07.2019 for arguments before the D.B.

. < c.

Learned counsel for the appellant present. Mr.- Usman 

Ghani learned District Attorney for the respondents present. 

Learned counsel for the appellant seeks adjournment. 

Adjourned. To come up for arguments on 09.10.2019 before 

D.B.

24.07.2019•:.

V-i

(M. Amin Khan Kundi) 
Member

(Hussain Shah) 
Member

i
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Clerk' to counsel for the appellant present. Shakeel

Jr-. r: 24.01.2019
7L'.

Superintendent representative of the respondent department 

present. Written reply not submitted. Representative of the 

respondent department seeks time to furnish written 

reply/comments. Granted. To come up for written 

reply/comments on 13.02.2019 before S.B

4-,
'• >- i

Member

13.02.2019 Learned counsel for the appellant and Mr. Kabir 

Ullah Khattak learned Additional Advocate General 

alongwith Ubaid ur Rehman ADO present. 

Representative of the respondent department submitted 

written reply/comments. Adjourn. To come up for 

rejoinder/arguments on 28.02.2019 before D.B.

Member

28.02.2019 Clerk to counsel for the appellant and Addl. AG 

alongwith Hayat Khan, AD for the respondents 

present.

Due to general strike on the call of Bar 

Association instant matter is adjourned to 30.04.2019 

before the D.B.

V

Member Chairrhan

.

'V ,
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V
Neither appellant nor his counsel present. Mr. Kabirullah 

Khattak, Addl: AG for respondents present. Case to come up 

for written reply/comments on 09 .10.2018 before @.B.

10.08.2018

an

Counsel for the appellant Mr. Muhammad Ilyas 

Advocate present. Mr. Kabirullah Khattak, Addl. AG for the 

respondents present and made a request for adjournment. 

Granted. To come up for written reply/comments on 

27.11.2018 before S.B.

09.10.2018

(fhmrman

27.11.2018 Learned counsel for the appellant and Mr. Kabir Ullah 

Khattak learned Additional Advocate General alongwith Mr. Hayat 
Khan Assistant Director present. Written reply not submitted. 
Representative of the respondents seeks time to file written 

reply/comments. Granted. To come 

reply/comments on 18.12,2018 before S.B.
up for written

ember

Learned counsel for the appellant and Mr. Kabirullah 

khattak learned Additional Advocate General alongwith 

Muhammad Azam KPO present. Written reply not received. 

Representative of the respondent department seeks time to furnish 

written reply/comments. Granted by way of last chance. To come 

up for written reply/comments on 24.01.2019 before S.B.

18.12.2018

Member

ni.
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07.02.2018 Counsel for the appellant present. He submitted preliminary 

arguments that similar appeal no. 363/2016 titled Shireen Zada-vs? 

Education Department and appeal no. 489/2017 titled Sher Yazdan-vs- 
Education Department have already been admitted^o regular hearing. This 

has also been brought on the same grounds.

In view of the orders in the above-mentioned service appeals this 

appeal is also admitted to regular hearing on the basis of the submission of 

the above mentioned plea. The appellant is directed to deposit security and 

process fee within 10 days. Thereafter notices be issued to the respondents 

for written reply/comments on 16.04.2018 before S.B.

(AHMAD HASSAN) 
MEMBER-ja. sl.V i > A

of the counsel for appellant and Addl; AG lor theClerk16.04.2018
Security and process fee not deposited. y\ppellant isrespondents present, 

directed to deposit security and process tee within seven(7) days, thcreaftei

notices be issued to the respondents tor written reply/cominents on

05.06.2018 before S.B.

Member

Learned counsel for the appellant present. Learned Additional 
Advocate General present. Security and process fee not deposited. Learned 
counsel for the appellant requested for further time to deposit security and 
process fee. Requested accepted by way of last chance. Five days given to 
deposit security and process fee. Thereafter notices be issued to the 
respondents for written reply/comments. To come up for written 
reply/comments on 10.08.2018 before S.B

05.06.2018

Member
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Form-A
F0RMOF ORDERSHEET

Court of

110/2018Case No.

Date of order 
proceedings

S.No. Order or other proceedings with signature of judge

:
1 2 3

The appeal of Mr. Sir Taj Khan presented today by Mr. 

Akhtar Ilyas Advocate, may be entered in the Institution 

Register and put up to Worthy Chairman for proper order 

please.

23/1/20181

•Jw

^—■

REGISTRAR .

2- This case is entrusted to S. Bench for preliminary hearing 
to be put up there on J2 //^

X \
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR

izS.A. No. /2018

Muhammad Sadiq Appellant

Versus

Govt, of KPK through Secretary, (E&SE), 
Department, Peshawar and others............. Respondents

INDEX

S.No. Description of documents. Annexure Pages.
Appeal____________________
Copy of consolidated judgment 
dated 31.07.2015

1.
2. A

SLei
Copy of promotion order 
30.10.2014

3. B
20^

Copy of W.P.No.l95i and order4. C
Copy of order of august Supreme 
Court of Pakistan dated 20.09.2017

5. D

6. Copy of departmental appeal / 
representation

E

kZWakalatnama7.

72-3 ///^Dated:

Appe

Through

Akhtar Ilyas
Advocate Eligh Court 
6-B Haroon Mansion 
Khyber Bazar, Peshawar 
Cell: 0345-9147612
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR

Khyber PakhtwkSiws 
Service Xriburtnl

IMS.A. No. /2018
Diary No.

Muhammad Sadiq, SST (G)
GHS Woch Khwar, District Buner

Dated

Appellant

VERSUS

Govt, of KPK through Secretary, Elementary & Secondary 
Education (E&SE), Department, Peshawar.

Director, Elementary & Secondary Education, (E&SE), Khyber 
Pakhtunkhwa, G.T Road, Peshawar.

District Education Officer (M), District Buner at Daggar.

1.

2.

3.

Respondents

APPEAL U/S 4 OF KHYBER PAKHTUNKHWA 

SERVICE TRIBUNAL ACT, 1974 FOR 

TREATING THE PROMOTION OF THE 

APPELLANT FROM THE DATE HE HAS 

QUALIFIED ON, AND THE VACANCIES HAD 

BECOME A VAILABLE:

Sheweth;

1) That numerous vacancies of SST in BPS-16 were available in the 

respondent-department since long and no steps were taken for 

appointments against those posts. However, in the year 2009 an 

advertisement was published in the print media, inviting 

applications for appointments against those vacancies, but a rider 

was given therein that in-service employees would not be eligible 

and they were restrained from making applications.
j=k^r

Registrar
1 ^ \ fi

2) That the appellant do belong to the category of in-service 

employees, who were not permitted to apply against the stated 

SST vacancies.

3) That those who were appointed on adhoc/ contract basis against 
the abovesaid vacancies were later on regularized on the strength 

of KPK Employees (Regularization of Services) Act, 2009 (Act 
No.XVI of 2009)



2I
That the regularization of the adhoc/ contract employees, referred 

to in the preceding para, prompted the left out contendents, may 

be the in-service employees who desired to take part in the 

competition or those who did fall in the promotion zone, to file 

writ petitions, which were ultimately decided vide a 

consolidated judgment dated 26.01.2015 (Annex “A”)

4)

That while handing down the judgment, ibid, the Hon’ble 

Peshawar High Court was pleased to consider the promotion 

quota under paragraph 18 of the judgment, as also a direction 

was made in that respect in the concluding para to the following 

effect:-

5)

^*Official respondents are directed to workout the 

backlog of the promotion quota as per above mentioned 

example, within 30 days and consider the in-service 

employees, till the backlog is washed out, till then there 

would be complete ban on fresh recruitments”

6) That the appellant was considered for promotion, pursuant to the 

findings given by the august High Court in the abovereferred 

judgment, and he was appointed on promotion on 30.10.2014 

(Annex “B”), but with immediate effect, as against the law laid 

down by the august Supreme Court, that the promotees of one 

batch/ year shall rank Senior to the initial recruits of the same 

batch/ year.

7) That till date seniority list of the SSTs in BPS-16 has not been 

issued, as against the legal obligation of the respondents to issue 

seniority list every year.

8) That though the appellant was having the required qualification 

much earlier and the vacancies were also available, but he was 

deprived of the benefit of promotion at that juncture, as against 
the principle of law laid down by the apex Court in the case of 

Azam Ali reported 1985 SCMR 386 and followed in 

Muhammad Yousaf (1996 SCMR 1287). As such he was 

deprived from the enjoyment of the high post not only in terms of 

status but also in terms of financial benefits for years. It may not 
be out of place to mention here that the appellant was at 
promotion zone at the time of Regularization of Adhoc recruits 

of 2009.,

9) That appellant alongwith others filed W.P.No. 1951-P/2016 for 

issuance of seniority list and considering the appellant from the

/ -t
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date when the Adhoc Employees were regularized instead of 

immediate effect.

10) That the stated writ petition has been decided by worthy 

Peshawar High Court vide order dated 01.12.2016. (Copy of 

W.P.No.l951 and order is attached as Annex “C”)

11) That the respondents assailed the judgment of Peshawar High 

Court referred to in Para-d above before the august Supreme 

Court of Pakistan. On 20.09.2017 (Annex “D”) the respondents 

withdraw the petition and as such the Judgment of hon’ble 

Peshawar High Court attained finality.

12) That after the withdrawal of appeals, the appellant preferred 

departmental appeal/ representation (Annex “E”) to respondent 
No.2, through proper channel, which was not decided/ responded 

within the statutory period, hence the instant service appeal, 
inter-alia on the following:-

GROUNDS:

That the appellant was equipped with all the requisite 

qualification for promotion to the posts of SST (BPS-16) long 

ago and also the vacancies were available but for no valid 

reason the promotion was withheld and the post was retained 

vacant in the promotion quota, creating a backlog, which was 

not attributable to the appellant , hence, as per following 

examination by the august Supreme Court, the appellant are 

entitled to the back benefits from the date the vacancies had 

occurred;

A.

‘^promotions of such promotee (appellant in the 

instant case) would be regular from date that the 

vacancy reserved under the Rules for 

departmental promotion occurred”

That the appellant has a right and entitlement to the back 

benefits attached to the post from the day of the qualification of 

the appellant and availability of the vacancies coincided.

B.

C. That the appellant being the promotee of one and the same 

batch, are required to be placed senior to the fresh appointees, 
but the respondents have sat on the seniority list and uptill now 

no seniority list whatsoever has been issued/ circulated.
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That the appellant has been discriminated, which goes against 
the provision of Articles 25 and 27 of the Constitution, 1973.

D.

That the appellant has not been treated in accordance with law 

as against the provisions of Article 4 of the Constitution.
E.

That appellant reserve his right to urge additional grounds with 

leave of the Tribunal, after the stance of the respondents 

becomes known to him.

F.

Prayer:

In view of the foregoing, it is, therefore, prayed that on 

acceptance of this appeal, this Hon’ble Tribunal may be pleased to 

issue an appropriate direction to the respondents for treating the 

promotion of the appellant from the date he was qualified on, and the 

vacancies had become available, and the impugned order may kindly 

be modified by giving effect from the date when the fresh recruits are 

regularized w.e.f 2009 alongwith back benefits in accordance to the 

judgment dated 26.01.2015 and also to circulate the seniority list of 

SSTs (BPS-16), giving senior positions to the appellant being 

promotee against the fresh recruits.

Any other remedy to which the appellant is found fit in law, 
justice and equity may also be granted^

Appp/lam

Through
Akht^ Ilyas
Advocate High Court

AFFIDAVIT

I, do hereby affirm and declare on Oath that the contents of the 
accompanying Appeal are true and, correct to the best of my 
knowledge and belief and nothing has been concealed from this 
hon’ble Court.
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. \PESHAWAR HIGH COURTyPESHAWAR^^.^'
: ^{JUDICIAL DEPARTMENT)
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PETmoi^e^i<'^m^0
Writ Petition No.2905 of 2009.

ATT A ULLAH AND OTHERS

'A- ■VERSUS.

THE CHIEF SECRETARY KPK ETC....RESPONDENTS.

JUDGMENT.

?..c- Gl- ^ni.sDate of hearing 

Appellant/Petitionor ipi/l 

Rosponden t -/D

^Wbf ■k-XaO■rjh {; m
(J1

](f • 4pkoc'.a'/€
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WAQAR AHMAD SETH^Ji- Through this single

judgment we propose to dispose of the instant Writ Petition

No.2905 OF 2009 as well as the connected Writ Petition

Nos.2941, 2967,2968,3016. 3025.3053,3189,3251,329.2. of. '

2009,496,556,664,1256,1662.1685,1696.2176.2230.2501,2.696;

2728 of 2010 (S 206, 3.65,435 & 877 of 2011 .as. common.

' question of law and fact is involved in all these.petitions.y

•.
■".x .

\
/
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2- The petitioners in all the writ petitions., have-

approached this Court under Article 199 of the Constitution-of

Islamic Republic of Pakistan, .f973 with the following relief:

‘li is, therefore, prayed that on acceptance 

of the Amended Writ Petition the above

noted Act No.XVI 2009 namely ‘The North 

West Province Employees (Regularization 

of Services) Act, 2009 dated 24’^' October, 

2C09' being illegal unlawful, without,

authority and ■ jurisdiction, based ..on '■

malafide intentions being

unconstitutional as well as ultra vires: to .

and

the basic rights as mentioned in .the .

constitution be set-aside and the

respondents be directed to fill up the above

noted posts after going through the legal

and lawful and the normal procedure ' as-

prescribed under the prevailing laws .

instead of using the short cuts for obliging

their own person.

It Is further prayed that the

notification No.A-14/SET(M) dated

11.12.2009 and Notification No.A-17/SET(5) ■ '

Contract-Apptt:2009 dated 11.12.2009, .as.
I •:

Notificaponwell as ' '

0 No.SO(G)ES/1/85/20:P9/S5(Contract) dated-'.

» .
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31.05.2010 issued as a result of above \ -

noted impugned Act whereby all the private

respondents have been regularized may

also be set-aside in the light of the above

submissions, being illegal, unlawful, in- !

rconstitutional and against the fundamental
)
]

rights of the petitioners.

Any other relief deemed fit and V'

« -
proper in the circumstances and has not

‘

been particular asked for in the noted Writ
i

Petition may also be very graciously.
. i

granted to the petitioners”.

It is averred in the petition that the petitioners', are.: .3-

soU'iiKj in (ho Edneniion Di)}>ni(j^ioni o! KEK wotkiiiy. puslud'

PST,CT.D(VJ,PEr.AT, IT. Oufi and SET ii} .differentas

Schools; that respondents No.9 to 1259 were appointed on

adhoc/contract basis on different times and .Jateron their

sen/ice were regularised through the North West Frontier

Province Employees (Regulariy.alion of Seivices) Act, 2009,

got the. requiredthat almost all the petitioners have

qualifications and also got at their credit the length ofseivice;

that as per notification No.SO(S)6-2/97 dated ■ 03/06/1998

I

•
ST ED - ■ .. r.-

3 XAM l Coun. ; 
. 20 iS
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the qualiftcatlon for appointment/promotion of the SET

Teachers BPS-16 was prescribed -that 75% SETs- shall be

selected through Departmental Selection Committee on the

basis of batchwise/yeafwise open merit from amongst .the

candidales havifjg the proscribed qualification and remaining

25% by initial recruitment through Public Sen/ice

Commission whereas through the same notification the

qualification for the appointment/promotion of the Subject.

Specialist Teachers BPS-17 was prescribed that 50% shail

be selected by promotion on the basis of seniority cutn

fitness amongst the SETs possessing the qualification

prescribed for initial recruitment having five years-service, and

I remaining 50 by initial recruitment through the Public Serv/ce

Commission and the above procedure was adopted _by the

Education Department till 2Z'09/2002 and the appointments

on the above noted posts were made in the light ofthejabdve

notification. It was further averred that the .Ordinance. .

No.XXVII of 2002 notified on 09/08/2002 was promulgated

under the shadow of which some 1681 posts of difhrent

cadres were advertised by [he Public Service Commission

XTat T t
ATTESTED

^ 1 65 •



♦

That before the promulgation of Act No.XVI of 2009, it was

praciice of the Education Department that, instead' of-

promoting the eligible and competent persons'among.st the 

teachers community, they have-been advertising:the above.
I

noted posts of SET (BPS-16) and Subject Specialist (BPS-

17) on the basis of open merit/adhoc/contract wherein .it was'.

dearly mentioned that the said posts will be temporary and

will continue only for a tenure of six months or till the :

'S' ■.

appointment' by the Public Serviced Commission or-' '

Departmental Selcdion Convnittee That after passing .(he

KPK Act No.XVI of 2009 by the Provincial Assembly the

fresh appointees of six months and one year on the adhoc-

and contract basis including respondents no'.Q to 1351 with, a '

Clear affidavit for not adopting any legal course to make their '

services regularized, haye been made permanent.- and

regular employees whereas the employees and. teaching 

staff of the Education Department having af their credit
s

service of minimum 15 to maximum 30 years have been

a .. .

ignored. That as per coniyact Policy Issued on 26/10/2002

the Education Department was not authorised/entitled ■ to

ATTESTED



A-

iiiQkQ Qppointnienls in BPS-16 snd QbovQ on the -contract,

basti> as the only appointing authority under .the rules 

Public Service Commission. That after the publication made 

by the Public Service Commission thousands ■ of teachers 

eligible for the above said posts have already applied but 

they are still waiting for their calls and that thrdugh-.the aboye. 

Act thousands of the adhoc teachers have been regularized

was- ■

which has been adversely effected the rights of' the 

petitioners, thus having efficacious and adequate remedyno

available to the petitioners, the have knocked the door of this

Court through the aforesaid constitutional petitions:

4- The concerned official respondents have furnlsljed ^

parawise comments wherein they raised certain legal-and 

factual objections including the question o( maintainability of 

the writ petitions. It was further stated that Rule 3(2) of the 

Civil Servant-s (Appointment, 'PromotidnN.W.F.P.

IransferJRules 1989, autlyrised a department to lay down

method of appointment, qualification and other conditions

applicable to post, in ccmsuitation with Establishment & 

Administration Department and the Finance. Department:
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That to improve/uplist the. standard of education; 'the 

Government replaced/amended the old procedure

inducing SETs through Public Sen/ice Commission KPK for 

rociiiilmont of SETe B-16 vide NotificnUnii No.SO(PEd}-' 

' 5/SS-RCA/o.' HI dalo

■•■I

i.e.'100%- ■
* ;

:

■’r-/ 18/01/2G11 wherein 50% SSTs (SET)
i

P -.
■i

shall be selected by promotion the basis of seniority cumon
; f
■ 1

fitness II’ .he following manner:-

”(i) Forty percent from CT (Gen),

I
CT(Agr), CT(lndust: Art) with at least 5

years service as such and having the

qualification mentioned In column 3.

(ii) Four percent from amongst the DM

with at least 5 years service as such and

having qualification in column 3.

(Hi) Four percent from amongst the PET

with at least 5 years service as such and

having qualification mentioned in column 3.

(iv) One percent amo.ngst Instructional

Material Specialists with at least 5 years\

ATT
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service and having qualification mentioned

in column 3."

It is further stated in the. comments that due- to the .

degradation/fall of quality education the Government

abandoned the previous recruitment policy of.

promotiorhjppointment/recruitment and in order to improve

the standard of teaching cadre in Elementary & Secondary

Education Depadment of KPK, vide Notification . dated'

09/04/2004 wherein at serial No. 1.5 In column' 5 .the
\

appointment of SS prescribed as by the initial -recruitment ',

Frontier Provincial). .Khyber , . ’and that the (North IVesf

Pakhtunkhwa Employees(Regulariza(ion of Seivices'jAct:- ;

2009 (ACT No.XVi of 2009 dated 24’" October, 2009 is legal,

la\vful and in accordance with the Constitution of Pakistan

which was Issued by the competent authority and jurisdiction,

therefore, all the writ petitions are liable to be dismissed. •

5- We have heard the learned counsel for the.partles and

have gone through the (ecord as well as the- law on the

subject.
atte TE
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6- TIiq grievance of the petitioners is two fold in. respect

of Khyber Pakhtunkhwa, Employees (Regularization of L

Scfvices) Act, 2009 firstly, they are alleging that regular post 

in different cadres were advedised through Public Service 

Commission in which petitioners were competing with high.

\profile carrier but due to promulgation of Act ibid, they could

not made through it as no further proceeding's were.
1

conducted against the advertised post and secondly, they

ore agitating the legitimate expectancy regarding their

promotion, which has been blocked due to the in block-

induction / regularization in a huge number, courtesy Act,. No.

X'vi of 2009.

7- As for as, the first contention of advertisem_e.nt and in, ■ ■

block regularization of employees is concerned in fliis ' •

respect it is an admitted fact that the Government has. the

right and prerogative to withdraw some posts, already '

advertised, at any stage from Public Service Commission.

and secondly no one knows that who could be selected in

open merit case, however the right of competition, is

I'eserved. In . the Instant case KPK, employees ■ , . \

* ' /
r-.

?'/■
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(F\ . julejf'izc^lion of Seiviceo) Act, 2009, was fjroinulyaled,

which In-fact was not the first in the line rather N.W.F.P (now 

Khyber Pakhtunkhwa) Civil Servants (Regularization - of

Seryices)- Act, 1988, NWFP (now Khyber Pakhtunkhwa) 

{Reg.,!ation of Services) Act. 1989 & NWFP (now Khyber, '

Pakhtunkhwa) Adhoc Civil Sen/ants (Regularization 

Services) Act, 1987 were also promulgated and were hever

• of.

challenged by anyone.

8- In order to comment upon the Act. ibid, it is-important 

to go through the relevant provision which reads as under:-,.

S.2 Definitions. (1)—

aj-— i

aa) “contract appointment” 

means appointment of a dulyS

qualified pcrsofi madje otherwise 

than in accordance with the',, 

prescribed method of recruitment. V 

“employee”

adhoc or a contract employee 

appointed by Government 

adhoc or contract basis or second 

shirt/night shift but docs not _ . . 

include the employees for project : 

post or appointed on work charge

b) means an

on

y
W'-

j; I
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m
bdsis or who 

contingencies; 

^.........whereas,

are paid out of

S. 3 reads

Regulariznfinn of services of-
certain ernployeea.—^. All
employees including 

recommendee of the High Court , 

appointed on contract or adhoc 
basis and holding that post on 31^H 

December, 2008 or tin the
commencement of this Act shall 

be deemed to have been validly
appointed on regular basis having

the qualification 

experience for a regular post;

same and ,

9- The plain reading of above sections of the Act, 'ibid- 

would show that the Provincial Government, has regularized ' 

the “duly qualified persons", who were appointed on contract- 

basis under the Contract Policy, and the said Contract Policy

was never ever challenged by any one and the same\

remained in practice till the commencement of the said Act." 

Petitioners in their writ petitions have not quoted any single 

incident / precedent showing that the regularized employees
‘S • .

under the said Act, were not qualified for (he post pqainst
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wh.'Ji they are regularized, nor had placed on record ' any

documents showing that at the time of their appointment
on

contract they had made any objection. Even otherwise,- the 

again reinstated employees 

were declared irregular by ■ the

superior courts have time, and

^yhos'.j appointments

Government Authoiites, because authorities being

appointments on purely 

temporal and contract basis, could not subsequently turned 

round and terminate

qualification but on

responsible for making irregular

se/vices because of nO' lack of

manner of selection and the benefit of the

lapses committed part of authorities could not be-given toon

the employees. In the itistanl
case, as well, at the time of

appointment no one objected to, rather the authorities ■

committed lapses, while appointing the private respondent's-

in viewdf number of'>.

was promulgated. 

Interestingly this Act. is not applicable to the education

and others, hence at this belated stage

judgments, Act, No. XVI of 2009

department only, ratner all the employees 

Government, recruited

of the Provincial'

on contract basis till 3P' Decembe:. 

commencement of this Act have beer.

t: .

' 2008 or tin the

oun, - ■

d-BPiB ?(] ‘p
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regularized and thoeo employees of to other departinents

who have been regularized are not party to this writ'petition.

10- All the employees have been regularized under the

Act, ibid'are duly qualified, eligible and competent . for the

post against which they wcfe appointed on cotUract, basis::.

and this practice remained in (q)eratiofi foi years: Majoiity of. .

those employees getting the benefit of Act, ibid, may have

become overage, by now for the purpose of recruitment

' against the fresh post.

11- The law has defined such type of legislation as

“beneficial and remedial’'. A beneficial legislation .is a:. '

statue which purports to confer a benefit on individuals or a •

class of persons. The nature of such benefit is to be

extended relief to said persons of onerous obligations under ■

contracts. A law enacted for the purpose of. correcting a

defect in a prior law, or In order to provide a remedy where

. . non previously existed. According to the definition'of Corpus'

Juris Secundum, a remedial statute is designed .to correct an

existence law, redress an existence grievance, or in&oduced ;

regularization conductive to the. public goods. The challenged .



(0^
Act, 2009, seems to be a curative statue as for years [the. 

then Provincial Governments, appointed employees on ■

contract basis but admittedly all those contract appointments

made after proper advertisement and. oh' the.- .'were

recommendations of Departmental Selection Committees.. .

12- In order to appreciate the argumentsregarding

beneficial legislation It is important to understand'the scope

and meaning of beneficial, remedial and curative legi.slation.

Previously these v/ords have been explained bv N.S Bindra

\7 interpretation of statute, tenth edition in the-' foliowing.

manners:-

“A statue which purports to confer a 

benefit on individuals or a class of 

persons, by reliving them of

onerous obligations under contracts 

entered into by them or which tend, 

to protect persons against

oppressive act from individuals with 

whom they stand in certain

relations, is called a beneficial

legislations...Jn interpreting such a 

statue, the principle established is 

that there is -no room for taking a 

narrow view but that the court is 

entitled to be generous towards the
*V , , , .

persons on w.honi the benefit has

9 •.

I
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been conferred. It is the duty of the 

coun to interpret a 

especially a beneficial

provision.y

provision, 

Liberally so as to give it a wider

meaning rather than a restrictive 

• meaning which would negate the 

very object of the rule. It is a well 

settled canon of construction that in 

constructing the 

beneficent enactments, the court-, 

should adopt that construction ■ . 

which advances, fulfils, and furthers 

the object of the Act, rather than the

provision of

one which would defeat the same, 

and

illusory

protection ■ 

Beneficial provisions call 

for liberal and broad interpretation 

so that the real purpose, underlying

render the

such enactments, is achieved and 

full effect is given to the principles 

underlying such legislation.”

Remedial or curative statues on the other hand have

been explained as:-

”A remedial statute is one which - 

remedies defect in the pre existing law, -
y

statutory or otherwise. Jheir purpose is 

" ■' to keep pace with the views of society.. 

They serve to keep our system of ... 

juris prudence up to date and in
■ i

-'CV.'

‘7^
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harmony with new ideas or conceptions: 

of what constitute just and 

human
proper'- 

legitimate
purpose is to advance human rights and 

relationships. Unless they do this, they 

are not entitled to be known

conduct. Their

as remedial 
legislation nor to he liberally construed. 

Manifestly a construction that promotes

improvements in the administration of 

justice and the eradication of defect im
the system of jurisprudence should be-'-. 

favoured one that perpetuates aover

wrong”.

^stice Antonin Scalia of the U.S.

Court in his book on Interpretation of StafutP. 

states that:

Supreme -

“Remedial 

those which
statutes are

are made to supply 

such defects, and abridge such

superfluities, in the common law, 

as arise from either the general 

imperfection of all human law,, 

from change of time and 

circumstances, from the mistakes 

and unadvised determinations of 

unlearned (or 

judges, or from any other
learned}- 

cause,

even

whatsoever.” -

13- The legal proposition that emerges is that , generally 

beneficial legislation is to be given liberal interpretation, - the
» .

beneficial legislation must carry curative or remedial.contenf

epurt.
^ ms- ' ■

ar

1
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Such legislation must therefore, either clarify an ambiguity or

an omission in the existence and must therefore; the:

explanotoiy or ciarificatory in nature. Since the petitionejs

docs not have the vested rights to be appointed to any.

pailicLilar post, oven advertised one ai^d private lespondents

have being regularized are having the. requisitewho

qualification for the post against which the were appointed, 

vide challenged Act, 2009, which is not effecting, fhe^vested

right of anyone, hence, the same is deeme.d to be a

legislation of the

1

and curativeremed ^1beneid^iai,

Parliament.

This court in its earlier judgment dated 26[ November. 

2009 in WP No. 2905 of 2009, wherein the same Khyber

14-

Pakhtunkhwa (Regularization of Servers ) Act, 2009. vires.

challenged has held that this court has got. no 

to entertain the writ petition in view of Article 212

were

Jurisdiction

of the Constitution of Islamic Republic of Pakistan. 19.73. as

Rule or Notification effecting the terms and conditions 

of service, would not be an exception to that,.-if:seen. in the

light of the spirit of the ratio rendered in
. ■

an Act,

the case of:. .

ft
j' ■



LASjTcry^i J^hnrs Versus Government of Rnkr^f^r. 

reEonMJn.1991 SCMR 1041. Even otherwise. underEule-S :

the Khyber Pakhtunkhwa 

(eppointment), promotion and transfer) Rules 

a department to lay down

(2j Oi .
(Civil Servants)

1989, authorize

method of appointment,

qualification and other conditions applicable to the, post in

consultation with Establishment fkAdministrative Department 

and the Finance Depaiiment. In the instant case the duly
P ■

elected Provincial Assembly has passed the Bill/Act, which '

was presented through proper channel i.e Law and ■
I

Establishment Depadment, which cannot be quashed, or ■

declared illegal at this stage.

15- Now coming to the second aspect of the case. 'that. . _

petitioners legitimate expectancy in the shape of piemotion 

lured due to the promulgation of Act. ibid, in this rhas bv.l

respect, it is a long standing principle that promotion, is not..a

vested light but it is also an established principle that when

ever any law, rules or instructions regarding promotion are

violated then it become vested right. No doubt petitioners'iin

n'- the first instance cannot claim promotion as a vested- right

I

attested '

b



5

but those,' who foil within tho fjrofuotion zone -do hove (ho ' •

to__b£ con^eredjor promotion.

16- Since the Act, XVI of 2009 hos been ■ cJeclored. o

beneficial 'end remedial Act. for the purpose of all (hose ■

( ' employees who were appointed on contract, and may have 

become overage and the promulgation of the)
Act, vvas

c necessary to given them the protection therefore, the. other 

side of the picture could not be brushed a side simpty: It IS

the vested right of in sen/ice employees to be. considered for 

promotion at their own turn. Where a valid and proper rules 

for promotion have been framed which

1

( are not given, effect,

such omission on the part of Government■<

agency amounts
I

to failure to perform a duty by law and in such 'cas'es, High 

Court always has the jurisdiction to interfere. In service

employees / civil servants could not claim promotion do . a . 

higher position as a matter of legal right, at the same time, itI

had to be kept in mind tha.t all public powers w.ere in- the

I nature of a sacred trust and its functionary are required to.

exercise same in a fair, reasonable and transparent manner

strictly in accordance with law. Any transgression from such



principles was liable to be restrained by the superior courts 

their jurisdiction under Article

in

199 of the Constitution. 'One

in the absence of strict legal 

right there was always legitimate Expectancy on the part of a 

senior, competent and honest

could not overlook that even

I

carrier civil serv_ant '- to- be

piomoted- to , a higher position or to be considered- .for

promotion and which could only be denied for good, proper .

and valid reasons.

Indusd the petitioners can not claim their initial

appointments on a highei post but they have every right to 

be considered for promotion in accordance ■ with the. 

piomotion rules, in field. It is the object of the establishment 

of the courts and the continue existence of courts of fa.w. is to

dispense and foster justice and to hght (he 

Purpose can never he completely nchlovod

wrong ones:. '

iinlp.ss llio. in •

jiislico dona in/ns' undone nnd unless the coLifls stepped in

and refused to perpetuate what was patently unjust, unfair

and unlawful. Moreover, It Is the duly of public authorities 

appointment is a trust in the hands ot public authorities and if " 

is their legal and moral duty to discharge their functions

as •

as-

-.
'ESTED

1\
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w , .

(nicJoo will) coinplolo (mnsi)nmncy ns par requiroinunl -of

Inw. so that no person who is oliqiblo and cniillo to hold siid}

post is excluded fi'oni tlio piuposo of snioction and is hed

dcfjuvod of fiis any .,jht.

. ' ■>:(B.O:n-sidering the abov-e-settled^ principles-we- are of-the

'fk^iiti opinion that Act, XVI of 2009 is -although beneficial and 

reniodial legislation but its enactment has effected ' the.. .in ■ 

employees who were in the promotion, zone, 

convinced that to the extent of in service.

i

service

therefore, we are

employees / petitioners, who fall within the promotion-zone 

have suffered, and in order to rectify the inadvertent mistake

it is recommended that'theof the respondents/Department,

field be implemented and ' thosepromotion rules in

particular cadre to which certain .quota ..foremployees in a

promotion is reserved far in semice employees, the same be

In order to remove the ambiguityfilled in on promotion basis 

and confusion in this respect an example is quoted;I

per existence rules, appointment is to be made on ^

initial recruitment and 50 %

cadre as

50/50 % basis i.e 50 %

all the employees yha-ve beenpromotion quota Jien

IW'
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In view of the above, this writ petition is disposed of in.•1

the following terms:-

“The Act, XVI of 2009, commonly- 

known as (Regularization Of Services) 

Act. 2009 is kcld ns bcncficin! and 

remedial legislation, to which no 

interference is advisable hence, upheld.

0)

mmiwjmwsmmmrmiaimisci(n)

.nw^LQBEage^sm§!;BS0iiWi^So^'"^s^hd''

Itfi^^m^lKldg^s.'• washed out 

fKSGr^W^&r'iij-Grcdmp'/etG ban. on ffes'h ' ;.

}
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till thenI I
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Order accordingly. /
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26“' Januaiy 2015 \
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2?6tificatiok-
Consequent uponPursuance of «,e Go r " Depamoental Prcootion Cco.lttee

SST fP, M ■ -- hereby prcoo.ed .o ,be
SST (Pl,y-Ma,bs). SST (General) noted against each in

adm.ssible nnder the rales on the regular basis under the

conditions given below with immediate effect and

A. SST rBro-crTF.?vT)
mOMOTEn FPnivr r|.

and in 

Notification No. 
SCTs/CTs,. SDMs/DMs, ' 

postofSST(Bio-Chem), 
BPS-I6:(RsIOOOO-SOO-34000) plus usual allowances as 
existing policy of the provincial Govt;, 

posted on “ School Based “ as given below.
on the terms and •

1.
^^aEPgSImSSTiB^^■Cm^n npt.ta

S.No Name of Official Present Place of
Posting 
GHSS Gagra

School Where Posted Remarks '1/1-A Wakeel Zada '
GHSS Gagra A.V.P2/2-A Bnklit Akbnr GMS Gluirgiislito

Sbahffiiroz Khan

GHSS Gluirgii.shto A.V.]»

GHS Ganshal ' \A.V.P‘IM-A
CHS Slialbandi GHS Sha-lbandi 0

A.V.P \5/5-A Abdul Ghafoor GHS Torwarsak GHS Kala Khela 0A.V.P
6/6-A Bakht Rasool Khan GHS Dewana Baba GHS Dewana Baba (S.A.V.P
7/7-A Rahim Zada GHS Jowar GHS Jowar A.V.P

2,
THE POST nit ..ex psr..

Name of Official zCHEM) BP.S-1/tS.No
Present Place of 
Posting 
GPS Kalpani

School Where Posted Remarks8/1-A Rahmanullah
GCMHS Dagger A.V.P

y/2-A Fazali Wadood GPS Girarai GHS Katkala A.V.P
10/3-A Rhan Said GPS Bampokha GHS Nanser A.V.P
J1/4-A Saifur Rahman GPS Rahim Abad GHS Elai A.V.P

B. s_STfp'>ry-ivrATPT.q) 
promoted from SCT/rT Tn3.

^^BXQSTOFSSTjPXiy-MATPTS^

“sn^ NamcofOfficial ^resWI Pmce of-
JPostitig '
-G'CMMS Dagger

GHSS Toiafai

GMSS Na'wagai

School'Where Posted—• -Rcmarlcs
Liaqai Hu.^snin

GCMHS Daggar 

UHS Janak Banda. ^ T

A.V.P13/2-B Aliinail Alt
A.V.PI4/3-B MLiliammad Salim

GHSS J angai A.V.P ;



...c,

' ■ .K 1 31?

yV.V.PGHS Miu'.kIu
1 1 GHS GansKal42/12-C I Bakhli Maud A.V.PGHS HawakalyCHS Hawakaly

43/13-C Wakil Zada A.V.P
GHS ShalbandiGHS ShalbandiAttaullah-44/14-C A.V.P
GHS Cheenn

• GHS CHeenaAbu Zar tke p45/15-C A.V.PGHSS Ghurgushto
GHSS TotalaiFazli Hasceb46/16-C EgfiA.V.PGHSS BataraGCMHS DaggarFaida Mand47/I7-C A.V.PGMS-Maina Kadal
CMS Nawagai .Muhammad Zahid48.H8'C A.V.PGCMHS DaggarGCMHS Daggar

Abdur Rashid49/19-C A.V.P
GHS Bagra 0GHS GokandGohar Ali 

Musiuaq Hussain

50/20-C A.V.P
GHS Khararai

itg ^Gl-lS ICharara]
51/21-C A.V.P

GHS ElaiGHS AnghapurSana]52/22-C A.V.P
GMS LangawGHSS Niiwaga: _Muluuninatl Siidiq/53/23-C

iA.V.PGHS KatkalaGHS JowiirMuqariib Khan54/24-C A.V.PGHS BudalGHS Div/ana Babas’’Zamin lOian55/25-C A.V.PGHSKalakhela- VGHS HanserAsim Khan56/26-C 

57/27-Cf Sardar Shah 

i Zada

A.V.P • •0GCMHS DaggarGCMHS Daggar , . s.
A.V.PGl-tS MirzakayCillSS N;nvai;:u

Cl> A.V.PGHS MaraduGHS Giuishai59/29-C Salat Khan
A.V.PGHS SawariGHS SawariAmiiuillali60/30-C A.V.P NGMS Mula Yousaf \

GHS KarapaGill Said61/31-C A.V.P
I'GHS BaghGHSS ChinglaiFazal Subhan62/32-C
■!

ST OTT SST ('GP'.NERAD BPS-Jj
6. ..nMnTy.D FROMPSHTZSPSTgSTTOTHEFQ

RemarksSchool Where Posted
Present Place ofName of OfficialS.No Posting A.V.P •GHS AsharayGPS Ambela.DaraBarakat Shah63/1-C A,VPGHS KarapaGPS ShnaiN/KalayMuhammad^ousaf64/2-C A.V.P■•t. GMS DandikolGPS AmbelaNasrullah KJian65/3-C A.V.P-GHS-Khanano Dherai:
GPS Hajiabad Agarai EDBakht Sultan66/4-C A.V.PGMS Chalandray 'GPS KiramalDuri Maknoon67/5-C A.V.PGHS Ghazi KhanayGPS JowarNo.lIhsanullah68/6-C "a.vTGHS Janak Banda"CPS ^adwaan 

'GPSl)aggarNo.l

"Bakht Zaman KhaiT69/7-C A.V.PGMS Jan^ara Torwiir.sak
Rahmat Gul70/8-C A.V.PGPIS Pandir

GPS Pandir■Jtrm-i-!-uF-R-a-hi3iTT79-C
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'j'erms and Conditions;-

1. They would be on probation for a period of one year extendable for another one year.

2. They will be governed by such rules and regulations as may be issued from time to time by the Govt.

3. Their sei-viccs can be terminated at any time, in case their performance is found unsatisfactory during 
probationary period. In ca.se of misconduct, they sliall be proceeded under the rules framed from time to time.

.4. Charge report should be submitted to all concerned.

5. Their infcr-Sc-scniority on lower post will remain intact.

6. No TA/ DA will be allowed to the appointee for joining their duty.

7. 3'hcy will give an imdcrlalcing to he recorded in their scr\'icc book.s to the effect that if any over payment is 
made to them, in light of this order, will be recovered and if he is wrongly promoted he will be reversed.

8. Their posting will be made on school based, they v/ill have to serve at the place of posting and their service is 
not transferable to any other station.

9. Before handing over charge, once again their documents may be checked if they have not the. required 
relevant qualiFication as per rules, they may not.be handed overcharge of the post.

5 •

x\

CONSICQUENTIAL TkANSFER / ADJUSTMENTS .\O'
The following SST BPS-16 are hereby consequentially transferred / adjusted at the schools noted against 

their names in their own pay and scale with immediate'effect in the interest of the public.
PO

i:
. I S.No Name of Official Present Place of Posting School Where Posted Remarlcs

Habibull.-ih SST(PHY-
MATHS)

GHS Dewan'a Baba1 GHS Matwanai A.V.r( Newly 
Upgraded)

Styar Khan SST (GBNERAL) GHS Chcena •2 Gl^S Matwanai A.V.P( Newly 
Upgraded)

Jan BahadarIChan SST(PHY- 
MATHS) 

3 GHSS Jangai GHS Dherai Vice S.N0.14/3-B-

Muhammad Abrar SST 
(GENERAL)

4 GHS Bagra GMS Kalil Vice S.N0.83/2-C

5 Hidayatur rahman SST 
(GENERAL) _______

GMS Gumba't GHS Gulbandi ViceS.No.77/15-C

(HANiF-UR.- RAHMAN) 
DISTRICT EDUCATION OFFiCER(M) ' 

BUNER,

Endst; No.3029-36 Dated. 30/10/2014.
Copy forwarded for information and necessary actioji to

1. DirectorElementary&Sccondary Education .Khyber Pakhtuhkhwa Peshawar with r/t 
Endstt; No.3436-40/Fije No.2/Promotion SST B-16 dated Peshawar the 28/10/2014.

2. Deputy Commissioner Buner.
3. District Accounts Officer Buner
4. District Monitoring Officer Buner
5. ' Principals/Head Masters concerned'.

• 6. Sub Divisional Education Officer (M) Buner
7. Officials concerned.
8. Master file.

B- ■ ■ ATTESTED'If'

# DISTRICT EDUCATION OFFICER(M) 
BUNER. f vL'.



c'

I ■

N

;
/

/
/

M.uBEFQREJfflE,

1”J -Jlx

N
W:2JdM ■r.-MMSm^ ^ i 'n:

^ Di.strict Bun^ 

GHS Slial Bandi

J3 iSST, GHSS, Gagra 

SST (SC)
Kehmatullala

2. ShahbarozKban

3 Iriaraullali SST '
Baldit RasoolKban (SC)
Abd»iRaqaSST(G)GHSBa)kala

SST (G) GMS Banda

1. ..• •;
" '-i

■:

(SC) CHS Diwana Baba

GHS Diwana Baba
. X. ••;i:

.. i

4.

5.
Sher Al^bar
ShailbarSST(G)GM3Kua

3 R„bZaaSST(G)GHSC»a.^a
^ ^ CST (G) GHS Bagra

9 Habib-ur-Rebrnan SS (
,0 sha.ba.SST(SC)GHSSRmbawaa^

(G) GMS Alarm Banda.

6. Shananal.
7. .■x-‘

i

n
Subbani Gul SST
G«1 said SST (G) GHS Ka,apa 

Sma»,mSST(G)GCMHSDaggai

11.

12.

13. R.Shah(G) GCMHSI^aggar 

SST (SC) GHS Cha
X4. Sardar

nar 

IBandai.
15. IsrarUllah

Zada (SST) GHS Sha.16. Mahir
Shir Yazdan SST (G) D

i ALam ST (SC) GHS Sha

istrict Buner
17. 1 Bandai

■18. Baban 

19. Misb®®
District Buner.

nSSG (G) GMSShatgany
Petitioners- ,

Versus
tbrougb APakbtunkbwa 

Pesbawar. ;
Kbyber 

i&SE Departmeni

KPK, Pesba^^mr.

ofGovernment
Secretary, - 

^ * •
2. Director E&SE

D>s.rictEd«calio«Offi“'W

-'r.§ST;feb.

Buner at Daggaw^^^^^;^DEC 201,

....Respondents ...

1.

R,, Ourt
\

3FX gWX'XFFY
ATTESTED•> •
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199petition under article
CONSTITUTION

republic

WRIT 

OF THE 

ISLAMIC 

1973.

OF THE 

OF PAICISTAN,

Sheweth;
: e of SST in BPS-16 were available

That numerous vacancies
1) since long and no steps 

those posts.
in the respondent department

taken for appointments against
■i■were Radvertisement was'.
'y2009 anin the year 

the print
However, 

published in 

appointment against 

therein that in-

for •media, inviting applications
but a rider was 

would not. be
those vacancies 

in-service employees
restrained from making

Is
\

given 

eligible 

applications.

wereand they

1
to the category

ermitted to apply
do belong 

s who were not p
That the petitioners 

service employee 

against the stated SST vacancies.

2)

adhoc/ contract basis

later on ' ■■ 

of ICPK Employees. ■ 

2009 (Act:No.XVI '.of ■■

That those who were appointed

abovesaid vacancies

the strength

on
3) ■ were

theagainst 

regularized
(Regularization of Services) Act

2009)

on

.ATTESTED
adhoc/ contractof the

preceding para, prompted 

be the in-service

the regularization

referred to in the
4) That

eniployees 

the left out

employees 

or those who did fall in the promotion

contendents, may
who desired to take part m the competition ' .

, to .file^nimN .
Aa-i^s-TEP

zone
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f
decided vide a

/ ultimately 

ted 26.01.2015 (Annex “A’ )petitions, which. . were
consolidated judgment da

ibid, thisdown the judgment
consider the promotionwhile handing1 5) That

pleased toHon’tale Court was as ..also, a.18 of the judgment
under paragraphquota 

direction was 

para to the

in the concluding
made in that respect m

following effect;-
directed to workout 

as per above 

30 days ^nd

till the 

viroizid be

!'■>

“Official respondents are
of the promotion quota J-}

the backlog
within

empioyeeSj
tioned example,

in-service
.i-men

consider

ia.Hos « 7,”
far.

i
Bir;the

■■ V

sidered for promotion,.
gust Court in the.

ointed on 

01.03.2012: to; ; 

effect,- as

by the august Supreme Court, - 

hall ranlcOenior

were conThat the petitioners

pursuant to 

abovereferre4 judgment

J 6) findings given by this authe
and they vrere app

dates ranging from
with immediate

on variouspromotion 

31.07.2015 (Annex
law laid downagainst the

of one batch/ year sthat the promotees
,0 to initial of .he same batch/ year.

BP.S-16 has not 

■ of. the
of the SSTs m 

the legal obligation
eniority listThat till date s 

been
<s - .

respondents to issue

7)
issued, as against

seniority list every year

were having the required\.
though the petitioners 

s much earlier ■ 

but they were 

t that juncture, as a

8) That
qualification

and the vacancies were also

of the benefit ofdeprived
gainst the principleavailable 

promotion a
of law .

1= v'ivKi i N eii;'.,

/ V.

'151'hi’
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of Azam AllCourt in the case 

SCMR 386 and followed in
laid down by the apex 

reported 1985 

Yousaf (1996 

from the enjoy 

status but also in terms

/ 'Muhammad - ■ 

deprived. ■ -,

xnent of the high post not only in terms of .....

of financial benefits for years.

/•
/

SCMR 1287). As such they were

and ha-Ting nd other 

remedy, the petitioners.. ' 

redress, inter alia,, on , ..

mortally aggrie-ved ^ 

and efficacious
9) That feeling 

adequate
approach this august 

the following grounds;-

Court for a

n-ROUNPSi

were equipped with all the requite.

the posts of SST (BPS-16)
available but for . 

withheld and the

That the petitioners 

qualification for promotion
and also the vacancies were

A.
to

long ago
valid reason the promotions

retained vacant in the promotion quota,-
not attributable .to the

were
no
posts - were 

creating a backlog, which was
examination-by the c 

entitled to 

had

hence, as per followingpetitioners 

august Supreme 

the back benefits

Court, the petitioners
from the date the vacancies

are

occurred;
I

of such promotee (petitioners^‘promotions 

in the instunt case) would be regular from
reserved under thedate that the vacancy

departmental .. promotion-forRules 

occurred”

have a right and entitlement to the .
the-day the

Peshawar'HighyCp'.irt

That the petitioners 

back benefits

'..MB
attached to the post from

A
V ■.
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£1and availability of the
■ of the petitioners 

incided.

r
qualifi'^3-ti®^^
vacancies coin

/
t.

/

es of one .and the 

to the 

sat .on the -

pelitiorieis being aepion>o.e

leqniied to be plaeodThat theC.
batch, nresame 

fresh appointees

seniority 

has been is

. have

seniority list whatsoever
but the respondents

list and uptill now no

issued/ circulated.
been .'seniority list has,

departmentalThat in view of the fact that no
■ ^

D. fineither can file a
to the Services Tribunal

1 issued, the petitioners 

appeal nor can have 

for agitating their grievances
can issue appropriate

• -
ii:recourse

this augusttherefore 1
to - . the • 

ixi vievr of

Court in the '

SG 612, 2003

directions , 

with lawCourt
to act in accordance
of law laid down by the apex 

- in PLD 1981 /

respondents

the principle
cements reported mpronoun 

SCMK325, etc.
treated . m 

visions of ibrticle
not beenhave 

against the pro
the petitioners 

with law as
That
accordance
4 of the Constitution.

E.

dditional. ; .

after the stance £

ir riaht to urge a 

Court

known to them.

reserve their 

with leave of the
That petitioners 

grounds
re^ondents becomes

■ F.

>.

' Frayer■ %

is. therefore, prayed that on •
In view of the foregoing, its is

this
be'Hon’ble Court,: may

direction to the respondents 

from the. date.

of this petitionacce{)tance
appropriateanpleased to issue

of the petitioners
for treating the promotion

ATTESTED
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mm>13(1 become vacancies naa .
of SSTs

being-

■i and thequalified, on
, and also to circulate 

senior positions
iust the fresh recruits.

■ ’I- ■■/ were seniority listthey
available

16), gimng
promotees agai

petitionersto the
if

i•..■■. Iihfound lit •- --Mareto which the petitioners 

also be granted.
other remedyAny

inlaw, justice and equity may

Petitioners

iilThrough

IVIuhammad
biiG Court

Ci-,&

lyas
High CourtAhht

Advocate l''.V

hasr.KUTlFlCffi o such petition on the subject

Adv-gdme,

p;[ST_QPLBQQ^^ 1973.

Case law accpr 91)
2)

Q

ourt

r-

ATTESTED
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COURT. PESHAWAR.PESHAWAR HIGH

ORDER SHEET

olhcr Proccodings wiUi Signatyf^^o^icige/. f ' '
.K ,

Order orDale oi'Order/ 
Proceedinp,s - o m.:

ax ■■fWP No. 195I-P/20J601/12/2016.

Mr. Isa khan Khalil, advocate

. Rab Nawaz Khan, AAG for.re^n^^nt^

Present:

Mr

Through the instant. writWAOAR AHMAD SETH, Tz

of anhave prayed for ; .issuance 

it directing the respondents to treat their promotion

and also' to circulate the

■ .rpetition, the petitioneis

appropriate wn

the date, they were qualilted onIfom

itv list of SSTs BS..16.by giving them, senior position bemO . ■&
seniority - 

promolees against the fresh recruits.

Arguments heard and

•j

ailable-record gone through.av2.(

• so made, in the writ: petition and arguedThe prayei3.

of petitioners, in two. parts 

appropriate, direction-TO: the

bar clearly bifurcate, the case y :

at■)i

firstly, petitioners.are claiming an. e

to circulate the senior list of SSTs CBS-16). Yes,
respondents<)

section-8 of Khyber Palchtunldiwa, Civil Servants
according to

cadre, or post, thefor proper administration of service.Act, 1973,

D

» • .
' /
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nppoinling :ui(horily shall cause a seniority list ofthG members of 

the time being of such service, cadre, or post to be prepared and 

(he said scniorily list so prepated under subsectioivl, shall be

revised and notified in the ’official gazette at least, once in

calendar year, preferably in the month of January. In view of the

clear provision of law, the first prayer of the. petitioners is

of learned AAG. and the competentallowed with the consent

authority is directed to issue the seniority list of SST’s BS-16,in 

accordance with the law, relating to seniority etc. but in the

month of January, 2017, positively.

plftron ',7^ '

.fOTASSSiS ftom:the.respondents

senior-bhingSREtSjSWC agaih^

oHhe-view that-the" same

fand-I-conditionfoLserv.iGefandwas .such.under^ftains' do. terms •

aftiGle-2J2^m:rliEcdnlMioHdhiirourt;is»ffa'taenm^^ 
„« -*•*-........................

yportioh of theAyrjt’pedtidh.

In view of the above, this writ petition is disposed of5.

mEstia
1 &,-D''EC 2016
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i
with the direction to the respondents, as indicated in para-3,

whereas the seniority and promotion being ternis. and. conditions

ol' scLAdcc is neither enlcrtain-ablc nor maintainable Jn writ

jurisdiction.
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BETTER COPY-

IN THE SUPREME COURT OF PAKISTAN.
(APPEAL JURISDICTION)

PRESENT:
MR. JUSTICE EJAZ AFZAL KHAN 
MR. JUSTICE SH.AZMAT SAEED 
MR. JUSTICE EJAZ UL AHSAN.

CIVIL PETITIONS NO. 127-P TO 129-P OF 2016

(Against the judgment dated 26.01.2015 Peshawar High Court, Peshawar 

passed in with Petition No.2905 of 2009, 3025 of 2009, and others.

The Chief Secretary, Govt: of KPK, Peshawar and Others....Petitioner(s)
(in all cases).

VERSUS.

. Attaullah and Others 
Nasruminullah and Others. 
Mukhtar Ahmad and Others. Respondents.

For the petitioner(s): Mr.Mujahid Ali Khan, Addl.A.G.KPK I

For the respondent(s): Mr.Ghulam Nabi Khan, ASC 
Mr.Abdul Qayyum Sarwar, AOR.

Date of Hearing 20.09.2017.

ORDER.

Ejaz Afzal Khan J. The learned Additional General 
appearing on behalf of the Govt, of KPK stated at the bar that as per 
instructions of the Government he does not press these petitions. Dismissed 
as such.

SdZ-EJaz Afzal Khan,J 
Sd/- Sh.Azmat Saeed,J. 
Sd/- Ijaz ul Ahsan, J.

ISLAMABAD.
20.69.2017^

ATTESTED
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BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE TRIBUNAL
f*-

PESHAWAR.
v‘'./

Service Appeal No: 97/2018 ", -i

Muhammad Sadiq SST GHS Woch Khwar District Bunir Appellant. ■ii :

VERSUS V .

Secretary E&SE Department, Khyber Pakhtunkhwa & others. Respondents X

JOINT PARAWISE COMMENTS ON & FOR BEHALF OF RESPONDENTS No; 1-3.

ST
Respectfully Sheweth

The Respondents submit as under:-

PRELIMINARY OBJECTIONS.
'.t

1 That the Appellant has got no cause of action/locus standi. T

2 That the instant Service Appeal is badly time barred.

3 That the Appellant has concealed material facts from this Honorable Tribunal.

4 ’ That the instant Service Appeal is based on mala fide intentions.

5 That the Appellant has not come to this Honorable Tribunal with clean hands.
J! -

6 That the Appellant is not entitled for the relief he has sought from this Honorable 
Tribunal.

'-%■ That the instant Service Appeal is against the prevailing law & rules.

8 That the instant appeal is based on mala-fide intentions just to put extra ordinary 
pressure on the Respondents for'gaining illegal service benefits against the post of 
SST(Sc:) ,

9 That the Appeal is not maintainable in its present form.

/ lb That the Appeal is bad for mis-joinder & non joinder of the necessary parties.

11 That this Honorable Tribunal has got no jurisdiction to entertain the instant case.

12 That the instant service appeal is barred by law.

13 That the appellant has been treated as per law, rules & policy.

14 That the appellant is not competent to file the instant appeal against the Respondents.

15 That the notification dated 28/10/2014 is legally competent & is liable to be maintained.

V-



1
ON FACTS.

'S,.

J Tna Para-1 ,s correct to the extent that the Respondent Department has sought

^ SStoTpo"! th appointment on adhoc basis against the
SST(G) Post ,n the year 2009 with the conditions that the in service teachers of ali cadres 

not eligible to apply for the said adhoc &

... ......... * i"

■ siiiliisslps

are
contractual posts.

upon 
r respective 

posts in the

4 That Para-4 is incorrect & denied

of the served 0^0 ?or ea'c "'h 

directions to

on

^ decided on 26/01/2015 with the
. rn consider to the Petitioner for promotion against the SST(G) B-16 Post ^

nsequent upon the said judgment dated 26/01/fni^ t-ho r a

al^r^adv^'^h^ Pertains to the Court record & judgment dated 26/01/2015 
immLt? Respondent Department, hence which has 

no further

6 That Para-6 is correct to 
SST(G) B-16 post

the extent that the appeilant has been
the basis of his seniority cum fitness basis 

With immediate effect instead of the year 2009.

promoted against the 
on dated 30/10/2014

on

’ ssiSr-
i" L'S s™T.'S V'":" “ *T«» a»P...n, h.. be..

.f are .p„ ... " “= «"<"« Sa.ra« Car,

9 That Para-9 needs

Hence, the

no comments being pertains to the Court record.

comments being pertains to the Court record.
10 That Para-10 is also needs no

a
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1- That Para-11 ,s correct that the Respondent department has filed a CPLA against the 
judgment dated 01/12/2016 passed by the Peshawar High Court before the August 
Supreme Court of Pakistan but on later the said civil Petition was withdrawn on the 
grounds that as per judgment date 26/01/2015 of the Peshawar High Court, a back-legs 
has been worked out for'the pfomotion'olhn"service teachers on the basis of their 
respective seniority cum fitness basis within the prescribed period of time, promotions 
to the in service teachers are allowed on the basis of seniority cum fitness basis sin view 
of the prescribed quota for each cadre in the respondent department.

\
<

12 That Para-12 is i- incorrect & denied. No departmental appeal has been filed 
appellant to the Respondents. Hence, the appeal in hand is liable to be dismissed
following grounds inter alia

by the 
on the

ON GRONDS.

A Incorrect & not admitted. The impugned Notification dated 28/10/2014is 
with (aw, rules & policy, as well as with immediate effect 
Promotion & Transfer rules 1989. Hence, liable 
Respondents.

Incorrect & not admitted. The statement of the appellant i
dismissed on the grounds that the appellant has been treated as per law, rules & policy 

lilbl to be m" intaine?in ^ou^o^ thetespondTnK"'" """

lhe° benefits
the SST(G) post since 2009 under the relevant provisions of law 
promotion policy.

Incorrect & denied. The appellant has been 
instant case having no violation of Articles 25 
Republic of Pakistan 1973 by the Respondents.

SustTficaton.""'^'"®' Ptoof

Legal. However, the Respondent Department seeks leave of this Honorable 
Tribunal to submit additional grounds, record & case law at the time of 
arguments on the date fixed.

In view Of the above made submissions, it is most humbly Prayed that this 
Honorabie Tribunal may very graciously be pleased to dismiss the instant 
service^appeal with cost in favor of the Respondent Department in the i^e^t

in accordance 
in terms of the appointment 

to be maintained in favour of the

B
is baseless & liable to be

C
against 

recruitment &

D
treated as per law, rules & criteria in the 

& 27 of the constitution of Islamic

F

1

Dated J /2018

E&6E Department Khyber 
Pakhtunkhwa, Peshawar. 
(Respondents No: 2&3)

EMLDepartment Khyber 
Pakhtunkhwa, Peshawar. 
(Respondent No; 1)
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-BEIORE THE HONORABLE ^^KHYBER PAKHATUNKHWA SERVICE TRIBUNAL
PESHAWAR.

Service Appeal No: ./2018

. District Appellant.: T .

VERSUS

Secretary E&SE Department, Khyber Pakhtunkhwa & others. Respondents

AFFIDAVIT

i, • - • • , Asstt: Director (Litigation-11) E&SE Department do hereby
solemnly affirm and declare that the contents of the instant Parawise Comments are true & 
ro( roct :o the best of my knowledge & belief.

Deponent

/

Asstt: D rector (Lit; 11)
E&SE De 3artment, Khyber 
Pakhtutjkhwa, Peshawar.


