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KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

Service Appeal No. 1358/2018

MEMBER(J)
IVIEMBER(E)

MRS. ROZINA REHMAN 
MISS. FAREEHA PAUL

BEFORE:

Mr. Muhammad Saeed, Secretary Village Council (BPS-7), 

0/0 the Assistant Director, LG&RDD Hangu.
.... {Appellant)

Versus

J. The Secretary Local Government and Rural Development Department, 

Khyber Pakhtunkhwa, Peshawar.
2 The Director General, Local Government and Rural Development

Department, Khyber Pakhtunkhwa, Peshawar.

3. The Assistant Director, Local Government and Rural Development 

Department, Khyber Pakhtunkhwa, District Hangu.
... {Respondents)

Mr. Noor Muhammad Khattak 
Advocate For appellant

Mr. Muhammad Jan 
. . District Attorney For respondents

31.10.2018
.26.09.2022
26.09.2022

Date of Institution 
Date of Hearing... 
Date of Decision;.

JUDGEMENT

FAREEHA PAUL. MEMBER (E): The service appeal in hand has been

instituted under Section 4 of the Khyber Pakhtunkhwa Service Tribunal Act, 1974, 

against the order dated 19.01.2018 whereby the appellant has been appointed on the 

post of Village Secretary (BPS-7) with immediate effect rather than with 

retrospective effect i.e w.e.f 23.12.2015 and against not taking action on his 

departmental appeal within the statutory period ol ninety days, with the prayer that
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the impugned order may be moditied/rectitied to the extent that he may be 

atlowed/granted back benefits including seniority w.e.f 23.12.2015 instead ot 

19.01.2018.

Brief facts of the case, as given in the memorandum of appeal, are that 

Respondent No. 2 (The Director General, Local Government and Rural 

Development, Khyber Pakhtunkhwa, Peshawar.) through advertisements dated 

11.04.2015 and 27.06.2015 invited applications from suitable candidates for the 

post of Village Secretary/Neighborhood Secretary in the Local Government and 

Rural Development Department. Appellant, possessing the required qualification 

and experience, and being local resident of village council Darband appellant 

applied for the said post. He participated in the written test and interview and was 

declared successful and placed at serial no. 14 of the merit list. Despite being on 

merit, he was not appointed and another candidate, Mr. Asad Habib S/o Said Habib, 

appointed Village Secretary (BPS-7) Darband. According to the appellant, Mr. 

Asad Habib belonged to Orakzai Agency and was not entitled to appointment. He 

filed a representation before the Deputy Commissioner Hangu but no heed was paid 

to it. Feeling aggrieved, he filed a writ petition No. 2174/2016 before the Hon’able 

Peshawar High Court, which was accepted in his favour vide judgment dated 

11.10.2017. The respondent department implemented the judgment of Hon’ble 

Peshawar High Court and appointed the appellant against the post of Village 

Secretary vide order dated 19.01.2018 with immediate effect. The appellant, feeling 

aggrieved from that order filed a departmental appeal but it was not replied; hence

2.

was

this service appeal.

Respondents were put on notice who submitted written replies/ comments 

on the appeal. We have heard the learned counsel for the appellant as well as the

j.

kj
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learned District Attorney and perused the case file with connected documents in

detail.

Learned counsel tor the appellant presented the case in detail and argued that 

the impugned order was against the norms of natural justice and that in the light of 

merit list and having the requisite qualification, the appellant was entitled for 

appointment against the post of Village Secretary (BPS-7) Darband w.e.t

4.

23.12.2015 instead of 19.01.2018.

The learned District Attorney on the other hand argued that as per final merit 

list Mr. Asad Habib was on top of merit list for the post of Village Secretary (BPS- 

7) Darband and was hence appointed. While implementing the judgment dated 

11.10.2017 of Hon’ble Peshawar High Court, the appointment order of the Mr.

5.

Asad Habib was cancelled vide order dated 19.01.2018 and the appellant Mr.

Muhammad Saeed was appointed on the same date with immediate effect. He 

invited the attention to Khyber Palditunkhwa Civil Servants (Appointment,

Promotion and Transfer) Rules 1989, under which all appointment orders were to

be issued with immediate effect.

From the arguments of both the learned counsel for appellant and the learned 

District Attorney and the record presented before us it is clear that the appellant 

applied for the post of Village Secretary (BPS-7) Darband and secured 62 marks 

and was placed at serial no. 2 for village council Darband. Another candidate, Mr. 

Asad Flabib, with 66.5 marks was placed at no. 1 for village council Darband and 

was appointed on the post of Village Secretary (BPS-7) Darband vide order dated 

23.12.2015. The appellant filed a writ petition in Hon’ble Peshawar High Court 

challenging the appointment of Mr. Asad Habib. Operating part of the judgment 

dated 11.10.2017 stated, “Resultantly, we accept this writ petition, set aside order

6.
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dated 23.12.2015 to extent of appointment of respondent No. 5 and direct the 

respondents to appoint the petitioner against the post of Village Secretary (BPS-7).’’

In the light of above discussion we are sure that the respondents have acted7.

in accordance with the judgment ofHon’ble Peshawar High Court dated 11.10.2017

and cancelled the appointment order of Mr. Asad Habib on 19.01.2018. As the

appellant was appointed after cancelling the earlier order of the department on

19.01.2018, his appointment would be given effect from that date in the light of

Khyber Pakhtunkhwa Civil Servants (APT) Rules 1989, as they do not provide for

appointment tfom a retrospective effect. Moreover, his seniority would also be

fixed from the date of his appointment.

In view of the above, the appeal in hand is dismissed. Parties are left to bear8.

their own costs. Consign.

Pronounced in open court in Peshawar and given under our hands and seal 
of the Tribunal on this 26^'' day of September, 2022.
9.

(RO^AREHMAN) 
/Member (J) Member (E)
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Service Appeal No. 1358/2018^:v •
1

Mr. Noor Muhammad Khattak, Advocate for the appellant present.
•>

Mr. Muhammad Jan, District Attorney for respondents present. Arguments
.b

:■

heard and record perused.

Vide our detailed judgement containing 04 pages, we arrived at the2.

conclusion that the respondents have acted in accordance with the judgment

of Hon’ble Peshawar High Court dated 11.10.2017 and cancelled the'

appointment order of Mr. Asad Habib on 19.01.2018. As the appellant w^s|::;-;V

appointed after cancelling the earlier order of the department on 19.0l;20 r8| :-2^
‘■j ■' I -' '

his appointment would be given effect from that date in the light of Knyber
4

Pakhtunkhwa Civil Servants' (APT) Rules 1989, as they do not provide for

appointment from a retrospective effect. Moreover, his seniority would also

be fixed from the date of his appointment. In view of the above, the appeal

in hand is dismissed. Parties are left to bear their own costs. Consign.

Pronounced in open court in Peshawar and given under our hands 

and seal of the Tribunal on this day of September, 2022.

">

A
/A

V(F^HEEHA f^L) 

Member (E)

/
(ROZINANREHMAN) 

I'^iemb^ (J)
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Learned counsel for the appellant present. Mr. Ghaffar AM, 

Accountant alongwith Mr. Noor Zaman Khattak, District Attorney , 

for the respondents present.
Learned Member (Judicial) Ms. Rozina Rehman is on leave, - 

therefore, arguments could not be heard. Adjourned. To come 

up for arguments on 20.07.2022 before the D.B.

19.05.2022

A f
XI

\V (Salah-ud-Din) 
Member (Judicial)x- "

20.07.2022
Appellant present in person.

Khan Paindakhel, 
General alongwith 

respondents

Mr. Muhammad Riaz 
Assistant Advocate 

Accountant for
learned 

Ghaffar AM,
present.

26.09.2022 before D.B. ^ ^ arguments

as his 

High
on

..t

(Fareeha Paul) 

Member (E) (Rozina Rehman) 

Member (J)

i

‘C-

F-

t-r-

i

j

;



4.
Junior to counsel for appellant present.18.06.2021

Muhammad Adeel Butt learned A.A.G for respondents

present.

Former made a request for adjournment as senior 

counsel is not available. Adjourned. To come up on 

21.10.2021 for hearing before D.B.
. Vi

(Rozina Rehman)
Member(J)

Junior to counsel , for the appellant and Mr.
for the respondents

Chairman

21.10.2021
Muhammad Adeel Butt, Addl. AG 

present.
Former requests for adjournment due engagement 

of learned senior counsel for the appellant before the 

Hon'ble High Court. Request is accorded. To come up for 

arguments on 22.02.2022 before the D.B.
;;

V.

(Salah-ud-Din)
Member(J)

Chairman

'X
Due to retirement of the Worthy Chairman, the

• I ■' ~

Tribunal is defunct, therefore, case is adjourned to 

19.05.2022 for the same as before.

22.02.2022
vV

' V

7. '.



.Due to summer vacation, the case is adjourned to20:08.2020

22.10.2020 before D.B.

Reader. .

22.10.2020 Junior to counsel for the appellant and Addl. AG 

alongwith .Ghaffar All, Accountant for the respondents 

present.
The Bar is observing general strike today, therefore, 

the matter Is adjourned to 17.12.2020 for hearing before 

the D.B.

(Mian Muhammad)
Coun^n^0^r^he appellant

respondents present.
Former requests for adjournment as he is under

heavy workload before the Honourable Peshawar High
Court today. Adj^rned to 12.03.2021 for hearing
before the D.B/ \

\ Chairman 
and Asstt. AG for the^ 17.12.2020\ '.i.

\
\

V__ \
L

Vr (Mian Muhammad 
Member(E)

Chairrfian\

\ t
\

12.03.2021 Junior to counsel for appellant present.

Asif Masood learned Deputy District Attorney for 

respondents present.

Former made a request for adjournment as senior counsel 
is indisposed. Adjourned. To come up for arguments on 

l2 1-0-I /2^1-before D.B.

(Mian Muhammi 
Member'(E)

(Rozina Rehman) 
Member (J)



None for the appellant present. AddhAG 

alongwith Mr. Ghafar All, Accountant for respondents 

present. Due to General Strike of the bar on the call of 
Khyber Pakhtunkhwa Bar Council, the instant case is 

adjourned. To come up for further 

proceedings/arguments on 24.03.2020 before D.B. 
Appellant be put on notice for the date fixed.

28.01.2020

MemberMember

25.03.2020 Due to public holidays on account of Covid-19, the case 

is adjourned. To come up for the same on 09.06.2020 before 

D.B.

09.06.2020 Bench is incomplete as one learned Member (J) is on 

leave. Therefore, the case is adjourned. To come up for the 

same on 20.08.2020 before D.B.
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Junior to. counsel for the appellant present. Mr. Zia Ullah ^ 

learned Deputy District Attorney alongwith Ghafar Ali 

Accountant, present. Junior to counsel for the appellant seeks 

adjournment as senior counsel for the appellant is not, in 

attendance. Adjourn. To come up for arguments on 27.09.2019 

before D.B.

05.08.2019

MemberMember

Counsel for the appellant present. Mr. Ziaullah, DDA 

alongwith Mr. Ghafar All, Accountant for respondents 

present. Learned counsel for the appellant submitted 

rejoinder which is placed on file. To come up for 

arguments on 25.11.2019 before D.B.

27.09.2019

: ?

Member
t*

Due to general strike of the KP Bar Council, the case is 

adjourned. To come up on 28.01.2020 before D.B.

25.11.2019

ft*

Member
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Clerk of counsel for the appellant present. Mr. Kabirullah05.03.2019

Khattak, Additional AG for the respondents present Written reply on

behalf of respondents not submitted. Learned Additional AG requested for

further adjournment. Adjourned to 10.04.2019 for written reply/comments

before S.B.

(MUHAMMAD AMIN KHAN KUNDI) 
--’MEMBER

10.04.2019 Counsel for the appellant and Mr. Kabir Ullah Khattak 

learned Additional Advocate General alongwith Ghaffar Ali 

Accountant for the respondents present.

Written reply submitted which is placed oh record. To 

come up for arguments on 12.06.2019 before D.B. The appellant 

may submit rejoinder within a fortnight, if so advised.

Chairnr

12.06.2019 Counsel for the appellant and Mr. Muhamrriad Jan, 
DDA alongwith Ghaffar Ali, Accountant for the respondents 

present.

Learned counsel for the appellant requests for time 

to submit rejoinder. May do so within a fortnight.

Adjourned to 05.08.2019 for arguments before the
D.B.

Chart^anMember
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29.11.2018 Leamedv-counsel for the appellant presenl. Preilminary^f 

arguments heard.

The appellant (Secretary Village Council) has fded the 

present service appeal against his appointment order dated 

19.01.2018, which was issued upon the decision of the Hon’ble 

Peshawar Pligh Court Peshawar in Writ Petition 2174-P/2016. 

Prayer of the appellant is that he be allowed back benefits w.e.f 

23.12.2015.

Points raised need consideration. The appeal is admitted
for regullir hearing subject to all legal objections. The appellant is

^i^direcTed to deposit security and process fee within 10 days,
C 'Vv

thereafter notices be issued to the respondents for written 

rcply/commei^k'^Ko,''Come up for written reply comments on 

21.01.2019 before S.B.

m .
.'v

^ li.
S ^ > 
8 8 •

. r

o. pG) rfO ^ 

dj isC-

emberQ
Cl VO)
<

\

None present , on behalf of appellant. Ghafoor Ali 

Accountant representative of the respondents present. Written 

reply not submitted. Representative of the respondents seeks 

time to furnish written reply/comments. Granted, fo come up 

for written reply/comments on 05.03.2019before S.B.

21.01.2019

-w U

Member

i

-f I

i4’ , J ■
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FORM OF ORDER SHEET
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Court of
1358/2018Case No.

i
Date of order 
proceedings

Order or other proceedings with signature of judgeS.No.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

APPEAL NO. 72018

VS LOCAL GOVT:NUHAMMAD SAEED

INDEX
PAGES.NO. DOCUMENTS

Memo of appeal 
Condonation application 

Advertisement 
Educational testimonials 

Merit list 
Domicile
Appointment order 

Representation 

Memo of writ petition 

Judgment 
Impugned order 

Departmental appeal 
Vakalat nama

ANNEXURE
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2 4.
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E 14.7
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22- 25.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

SChyber l■nkhtukIlwa 
Service 'rribunal

APPEAL NO. /2Q18 m3Diary No.

Mr. Muhammad Saeed, Secretary Village Council (BPS-07), 
0/0 the Assistant Director, LG&RDD Hangu........................ APPELLANT

VERSUS

1- The Secretary Local Government and Rural Development 
Department, Khyber Pakhtunkhwa, Peshawar.

2- The Director General, Local Government and Rural Development 
Department, Khyber Pakhtunkhwa, Peshawar.

3- The Assistant Director, Local Government and Rural Development 
Department, District Hangu.

RESPONDENTS

APPEAL UNDER SECTION 4 OF THE SERVICE TRIBUNAL ACT,
1974 AGAINST THE IMPUGNED ORDER DATED 19.1-2018
WHEREBY THE APPELLANT HAS BEEN APPOINTED ON THE
POST OF VILLAGE SECRETARY (BPS-07) WITH IMMEDIATE 

EFFECT RATHER THAN WITH RETROSPECTIVE EFFECT I.E.
W-EnF, 23,12.2015 AND AGAINST NOT TAKING ACTION ON
THE DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN
THE STATUTORY PERIOD OF NINETY DAYS

PRAYER:
That on acceptance of this appeal the impugned order dated 

k 19.Q1.2018 may very kindly be modify/rectify to the extent
Fttled to-day that the appeliant may be a Wowed/granted beck benefits
*__ -. mcludinq seniority w,e-f. 23.12.2015 instead of 19.Q1n2Q18.

Any other remedy which this august Tribunai deems fit that
may also be awarded in favor of the appeiiant.

JR-egiscrar

R/SHEWETH:
ON FACTS:

I-That the respondent No.2 through advertisements dated 27.06.2015 

and 11.4.2015 invited applications from the suitable candidates for 

the posts of Village Secretary/Neighborhood Secretary in the Local 
Government and Rural Development Department. -Copies of the 

advertisements are attached as annexure... A.

2-That appellant being local resident of village Council Darband applied 

for the said post having the requisite qualifications and experience. 
Copies of the educational testimonials are attached as annexure...B.

3-That appeliant after participated in the written test and interview was 

declared successful and he was subsequently placed at serial No. 14
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of the merit list. Copies of the merit list and domicile are attached as
annexure

4-That inspite of having better merit position and having higher 

qualification the appellant was ignored from the appointment against 
the above mentioned post and appointed their eyed person namely 

Mr Asad Habib S/0 Said Habib, village Secretary Darband who was 

not entitled for the said post on the reason that he was belonging to 

Orakzai Agency. Copy of the appointment order of Mr. Asad Habib is 

attached as annexure E.

5- That appellant feeling from the impugned appointment order of the 
above mentioned person filed representation before the respondent 
No. 4 but no heed was paid by to the said request of the appellant. 
That appellant feeling aggrieved filed writ petition No. 2174/2016 

before the Honorable Peshawar High Court Peshawar which was 

accepted in favor of the appellant vide judgment dated 11.10.2017. 
Copies of the representation, Memo of writ petition and judgment are 

attached as annexure F, G & H.

6-That the respondent Department implemented the judgment dated 

11.10.2017 passed by the Honorable Peshawar High Court Peshawar 

and appointed the appellant against the post of Village Secretary vide 

order dated 19.01.2018 with immediate effect while the appellant is 

entitle for appointment on the said post with retrospective effect i.e. 
23.12.2015. Copy of the appointment order is attached as 

annexure I.

7-That appellant feeling aggrieved from the impugned order dated 

19.01.2018 filed Departmental appeal but no reply has been received 

so for. Hence the present appeal on the following grounds amongst 
the others. Copy of the Departmental appeal is attached as annexure

3.

GROUNDS:

A- That the impugned order dated 19.01.2018 is against the law, facts, 
norms of natural justice and materials on the record hence not 
tenable and liable to be modified/rectified.

B- That appellant has not been treated in accordance with law and rules 

by the respondent Department on the subject noted above and as 

such the respondents violated Article 4 and 25 of the Constitution of 
Islamic Republic of Pakistan 1973.

C- That in light of the merit list and having the requisite qualification the 

appellant is fully entitled for appointment against the post of Village 

Secretary w.e.f. 23.12.2015 instead of 19.1.2018.
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D-That respondents acted in arbitrary and malafide manner appointed 

the appellant against the post of village Secretary with immediate 

effect instead of retrospective effect i.e. 23.12.2015, therefore the 

same is not tenable in the eye of law. and is liable to be 

modified/rectified.

E- That the appellant has been discriminated by the respondent 
Department while issuing the appointment order dated 19.01/2018 

with immediate effect instead of w.e.f. 23.12.2015.

F“ That the respondent Department violated the Civil Servants 

appointment, promotion transfer Rules 1989 by issuing the 

impugned order dated 19.01.2018 with immediate effect.

G- That appellant seeks permission to advance other grounds and proofs 

at the time of hearing.

It is therefore, most humbly prayed that the appeal of the 

appellant may be accepted as prayed for.

APPELLANT

MUHAMMAD SAEED

THROUGH:
NOOR MO

&

MUHA
ADVOCATES
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR

APPEAL NO. 2018

VS LOCAL GOVT:MUHAMMAD SAEED

APPLICATION FOR CONDONATION OF
DELAY IN FILING THE ABOVE NOTED
APPEAL

R.SHEWETH:

That the appellant has filed an appeal along with this 

application in which no date has been fixed so for.
1-

That the appellant prays for the condonation of delay in filing 

the above noted appeal inter alia on the following grounds:
2-

GROUNDS OF APPLICATION:

A- That valuable rights of the appellant are involved in the case 

hence the appeal deserve to decide on merit.

B- That it has been the consistent view of the Superior Courts that 
cases should be decided on merit rather on technicalities 

including the limitation. The same is reported in 2004 PLC (CS) 

1014 and 2003 PLC (CS) 76.

It is therefore prayed that on acceptance of this application 

the delay in filing the above noted appeal may please be 
condoned.

APPELLANT

SAEED
. /

THROUGH:

ADVOCATE

ta
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Secondary School Certificate Examination
SESSION 2004 (ANNUAL)

^^MUHAMMAD SAEEDTHIS IS TO CERTIFY THAT^
Son/Daughter of ■ KHIAL HAKImX^ and a
Student of ^ - DISTRICt'HANGU.

^ ------ r::; ^ has passed
the Seconda^ Scftoo/ Cert/f/cafejEW/iado;; o(.the.Board^of1nterTnediate and 
Secondary Educata.-Kohat held IrT i'‘MARCH:2004 i:\TA PRIVATE 
candidate.'J4e/She obtained 440 Maris out of 850 

i Represeiitinq ^

*. •, • t\
7/
rA

.and has been placed in
Grade C 'I t' jl :%'
The Candidate passed in the following subjecjs>-^''^“^

English 2. Urdu _ 3, Islamiyat ' 4,/\^Pak. studiesV*.

5.t Mathematics 6. PHYSICS ' 7/ CHEMISTRY /n BIOLOGY '
1 ' ■■.\ f ■-•N" '*■ /’ .1 7 -
" r^V .u- ‘
if^Date of birth according to admission form is'^ 25-MAY, 1984

r:
. ^ /

V- y f' ' ..i^rS

MfESTED'
%r

Br.-«. ^

% r%X A ' >..

n* C*tmc$t0fsksu^ WlOVUttHg/iS^ 
issued in beu of Roll No. 13605 SSC SUPPLY Exam 2003

;

I



KOHAT
(N.W.F.P. Pakistan)

INTERMEDIATE EXAMINATIONi P
PRE-ENGIHEERING GROUP

Sessipri'Si 2008 (AN NUAL)

Muhammad SaeedtoCcrli^' liiat .Thi6 is
'-7. 'o!^' -i; • ’
\ •

Khlal Hakim ^ ^
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.5.
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BEFORE THE PESHAWAR HIGH COURT PESHAWAR '1

kitWRH PETITION NO. / 7

Mr. Mohammad Saeed S/0 Khayal Hakeem, 
R/0 Village Darband, P/0 Hangu,
Tehsil and District Hangu...........................

/20

VERSUS

1- The Government of Khyber Pakhtunkhwa through Secretary 
Local Government and Rural Development Department, 
Khyber Pakhtunkhwa, Peshawar.
The Director General, Local Government and Rural 
Development Department, Khyber Pakhtunkhwa, Peshawar. 
The Assistant Director, Local Government and Rural 
Development Department, District Hangu.
The Deputy Commissioner Hangu, District Hangu.
Mr. Asad Habib S/0 Said Habib,
Viilage Secretary Darband, C/0 Assistant Director LG&RD 
Department, District Hangu.

2-

3-

4-
5-

.............................................  Respondents

WRIT PETITION llNDFb ARTICLE 190 OF
CONSTITUTION OF ISLAMIC ________
PAKISTAN 1973 AS AMENDED UPTO ratf

THE
REPUBLIC OF

R/SHEWETH:
ON FACTS:

Brief facts giving rise to the present Writ petition 
are as follows:

1- That petitioner is the bonafide resident village Darband, 
Tehsil &. District Hangu and belongs to respectable family. 
Copies of the CNIC and Domicile are attached as annexure

A&B.^ ^fcSTET)h
2- That respondent No.2 through advertisements dated 

27.6.2015 and 11.4.2015 invited applications from the 

suitable candidates for the posts of Village Secretary/ 
Neighborhood Secretary in the Local Government and Rural 

PILED pDAY^ DeNj-elopment Department, Copies of the advertisements
C&D.

are4 attached as Annexure
Oemitv

^at petitioner being local
resident of village Council 

Darband applied for the said post having the requisiteferED,

-fOECW
E.
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W JUDGMENT SHEET 
IN THE PESHAWAR HIGH COURT, 

MINGORA BENCH (DAR-UL-QAZA), SWAT
{Judicial Department)

1

W.P No. 228-M/2014
With laterim Relief

Mst. Hvsna Razzaq d/o Abdur Razzaq. r/o Village Morani Payeen, 
Tehsil Balabat, Disirict Dir Lower.

(Petitioner)
Versus

Government of Khyber Pakhtunkhwa through Secretary (E & SE) 
Department. Khyber Pakhtunkhwa, Peshawar and J7 others

(Respondents)
Present: Nemo for petitioner.

Mr. Rafiq Ahmad. Assistant A.G. alongwith 
Muhammad Shoaib. A.D. O, Dir Lower for official 
respondents.

Date of hearing: 16.10.2017

JUDGMENT

fJAZ ANWAR, J.- Vide^our detailed judgment in 

the connected W.P No. 211-MI 2014, we allow this

petition with direction lo the official respondents to 

allow appointment of the petitioner against the post 

of P.E.T by considering her professional 

qualification of S.D.P.E and M.Sc in Health and

Physical Education into her accumulative/ score.

Needless to observe that the petitioner shall be

appointed w.e.f the date her other colleagues were /•

appointed pursuant to the same advertisement. The

petitioner shall be entitled to seniority but. not to
/ V

arrears of salaries. Moreover, the candidates/private

f'

1
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respondents, if any. already appointed shall not be

disturbed.

Announced
Dt: 16.10.2017 Mohammad Ibrahim Khan 

JUDGE /

Ijaz Anwar 
JUDGE

y
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JUDGMENT SHEET 
IN THE PESHAWAR HIGH COURT, 

MINGORA BENCH (DAR-UL-QAZA), SWAT
(Judicial Department)

W.P No. 227.IVfy2ni4
With Interim Relief

Mst. Saima Gul w/o FayazAli Shah r/o Bambolai Payeen, Tehsil 
Adenzai, District Dir Lower.

(Petitioner)
Versus

Government oj Khyher Pakhtunkhwa through Secretary 
Elementary and Secondary Education. Civil Secretariat Peshawar 
and 04 others.

(Respondents)Present; Abdul Qayum. Advocate for petitioner.

Mr. Raftq Ahmad, Assistant A.G. aiongwith 
Muhammad Shoaib, A.D.O. Dir Lower for ojficial 
respondents.

W.P No. 228-M/2ft14
With Interim Relief

Mst. Husna Razzaq d/o Ahdur Razzaq. r/dVillage Morani Pay 
Tehsil Balabat, District Dir Lower.

een.

(Petitioner)
Versus

Government of Khyber Pakhtunkhwa through Secretary (E & SE) 
Department. Khyber Pakhtunkhwa, Peshawar and 17 others

(Respondents)Present; Nemo for petitioner.

Mr. Rafiq Ahmad, Assistant A^G. aiongwith 
Muhammad Shoaib, A.D.O. Dir Lower for official 
respondents.

0
r

!> W.P No. 251-M/2014
With Interim Relief

Rabia Gul d/o Gul Sharif Khan r/o Mayor, Tehsil Samar Bagh. 
District Dir Lower.

(Petitioner)
Versus

Government of Khyher Pakhtunkhwa through Secretary
Elementary and Secondary Education, Civil Secretariat Peshawar 
and 04 others

4

(Respondents)Present; Mr. Abdul Qayum, Advocate for petitioner.

Mr. Rafiq Ahmad. Assistant A.G. aiongwith 
Muhammad Shoaib, ADO, Dir Lower for official 
respondents.



w

i

-2-

W P No. 263-M/ini4
With Interim Relief

Mst. Amela Sarwatw/o Wateed Zaman r/o Mohallah 
Akhunzaddgan. Mayor, Tehsil Samar Bagh. District Dir Lower.

(Petitioner)
Versus

Government of Khyber Pakhtunkhwa through Secretary 
Elementary and Secondary Education, Civil Secretariat Peshawar 
and 04 others

\
}

(Respondents)Present: Mr. Abdul Qayum, Advocate for petitioner.

Mr. Rafiq Ahmad. Assistant A.G. alongwith 
Muhammad Shoaib. A.D.O, Dir Lower for official 
respondents.

i.

/

Date of hearing: 16.10,2017

JUDGMENT

IJAZ ANWAR, Through this single judgment we '
. s

intend to dispose of this petition i.e W.P No. 227-M/ 

2014 as well as the connected petitions bearing W.P 

No. 228-M/2014, W.P No. 25i-My2014 and W.P

1

No. 263-M/2014, as common questions of law and 

facts are involved in all these petitions.
A

1. As per assertions of petitioner in the 

instant writ petition, the respondent department 

advertised various posts including the post of 

Physical Education Teacher (P.E.T BPS-15) in 

Bambolai, Dir Lower through 

advertisement on 5* January, 2014 published in 

daily “Aaj”. Petitioner, being an active player of 

different games in her educational career and also

G.G.M.S

an
;
!
i

(
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U athlete besides, having the requisite qualification of 

M.Sc and Senior Diploma in Physical Education 

(S,D.P.E) alongwith experience applied for the said 

post. She secured 51/100 marks in NTS and 

obtained accumulative score of 104.34 and was 

optimistic for her appointment but astonishingly 

private respondent No.5 Mst. Lubnaz Begum 

appointed as P.E.T in the mentioned school and the 

petitioner was ignored.

/

was

3. Petitioner Mst. Husna Razzaq in W.P 

No. 228-M/2014 has averred that she applied for the 

post of P.E.T having the requisite qualification and 

experience in the advertisement published xon

05.01.2014 in daily “Aaj”. She scored 107.24 marks

in the NTS and stood 2""* amongst the candidates for 

the said post but private respondents No.4 to 18 

were appointed and the petitioner was ignored 

despite she was higher in qualification than the

n

candidates appointed vide order dated 03.05.2014- 1

4. Mst. Rabia Gul, who has filed W.P

No. 251-M/2014, has asserted that she applied for

the post of P.E.T in five different schools as per

policy. After passing the N.T.S, the petitioner scored

\
I
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'w first position in G.G.M.S Shontaia with

accumulative score of 97.4 marks. She also signed 

an offer letter dated 29.04.2014 issued by 

Respondent No.3 for her appointment in G.G.H.S 

Badin but private respondents No. 4 and 5 

appointed as P.E.Ts in the mentioned schools and

!

I 1

i-

were!
!

the petitioner was not considered for her

appointment.

5. Similarly, petitioner Mst. Aneeia
I

I

Sarwat in W.P No. 263-M/2014 has averred that the!

respondent department advertised the posts of P.E.T. 

(female) vide advertisement dated 04.01.2014
!•

published in Daily Express. Petitioner having Senior 

Diploma in Physical Education and Master degree in 

Health and Physical Education, applied for five 

schools through N.T.S. and remained successful in 

the said test. Thereafter she was called for interview.

/)

i

Grievance of the petitioner is that she obtained

accumulative score of 81.34, however, her Senior

Diploma in Physical Education was not considered,

i hence, private respondents No: 4 & 5 were selected
t

and the petitioner was ignored despite she was

higher in qualification.i

W.P N«. 2274 Of »14 UK (M Vft. OM M tom'1

i
I



!

O-

6. Arguments heard. Record perused.

7. The common issue involved in all the 

cases is that petitioners are holders of the 

qualification of Senior Diploma in Physical

pre-requisite

qualification for the post of P.E.T (BPS-15) has been 

mentioned in the advertisement as B.A/B.Sc from a 

recognized university with one year Junior Diploma

*

Education (S.D.P.E) while the

in Physical Education (JDPE) or equivalent 

certificate from . Army or; other equivalent 

qualification. Admittedly, the petitioners have found

their place in the appointment zone through their 

merit, however, they were denied appointment for 

not holding the qualification of Junior Diploma in 

Physical Education.

0
/'

The learned counsel for the petitioners 

has referred to different judgments of this Court 

whereby the same issue has repeatedly been decided

H.

in a number of cases and many a time it was

maintained by the apex Court and it was held therein

that Senior Diploma in Physical Education (S.D.P.E) 

'is a higher diploma and the candidates possessing 

higher qualification cannot be deprived of theiri

j Tifn^liPS-

i

\
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appointment, against the posts of P.E.T. We have 

noticed that despite the decisions of this Court which 

have been maintained upto the apex Court, the 

respondents are continuously not adhering to the 

judgments of this Court that is why the candidates 

approaching this Court again and again for this 

issue. The august Supreme Court of Pakistan in a 

celebrated judgment rendered in the case titled 

"Hameed Akhtar Niazi V/s. The Secretary. 

Establishment Division. Government of Pakistan

i
i

i.
i

are

i

!
mdOthers” (1996SCMRnHS^ held that:-

“We may observe that if the Tribunal or this 

Court decides a point of law relating to the 

terms of service of a civil servant which covers 

/not only the case of the civil servant who 

litigated, but also of other civil servants, who 

may have not taken any legal proceedings, in 

such a case, the dictates of justice and rule of 

good governance demand that the benefit of 
the above Judgment be extended to other civil 
servants, who may not be parties to the above 

litigation instead of compelling them to 

approach the Tribunal or any other legal 
forum”.

1
1

!
r

I- /

i

;

I

The same view was followed by the
I

apex Court in another judgment in the case titled

'‘Government of Punjab. through Secretary I\
\\ Education. Civil Secretariat. Lahore and others V/s.
i

I

\

i



I
i

-7-s

X r Sameena Parveen and others(2009

SCMR11

8. We have also noticed from perusal of 

the record that petitioners in all these writ petitions 

were not allowed the marks by respondents for 

holding the degree of Master of Health and Physical 

Education and they have also not considered their

i
i
i

!!

1

\
i Senior Diploma in Physical Education. We, thus,r are
i

left with no other choice but to allow all theseI

■

petitions with direction to the official respondents to 

allow appointment of petitioners against the posts of 

P.E.T by considering their respective professional 

qualification of S.D.P.E and M.Sc in Health and

i
I;

I

i

i:

Physical Education into their accumulative scores.

'i Needless to observe that the petitioners shall be

appointed w.e.f the date their other colleagues were 

appointed pursuant to the same advertisement. They 

shall be entitled to seniority but not to arrears of

i\ i

salaries. Moreover, the candidates/private
i

j respondents, if any, already appointed shall not be
!

disturbed.?

i
Before parting with this judgment we 

may observe that this Court in judgment dated

9.
J
1

j

tvniAW- WPt4i.z:T-Ug(»<«Utt Salmiauv>.OMrilPKindoom /

;
f'

\
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!Iw 16.05.2013 rendered in the case titled ‘‘Naqib Sultan 

V/s. Govt of Khyber Pakhtunkhwa” (W,P No. 264- 

M/2011), judgment dated 31.03.2004 in the case 

titled "Jan Muhammad and others V/s. Govt of 

NWFP and others” rW.P NQ.1472/2nn.3) judgment 

dated 28.06.2016 in the case titled "Ijaz-ul-Haq V/s. 

Govt of Khyber Pakhtunkhwa and others” (W.P 

No. 644-P/2016). judgment dated 24.02.2009 in case

i

i

;

titled "Taj Pari V/s. Govt and others” (W.P No.

864/2007). judgment dated 28.05.2004 in case titled• i

"Masood Khan V/s. Govt of NWFP and others”i

(W.P No. 1484/2003) and judgment dated

02.05.2000 in case titled "Muhammad Azam and

! Others V/s. Govt of NWFP and others” (W.P No.
!

65_2-M/1999) discarded the objections of respondent 

department regarding non considering the 

qualification of S,D.P.E for the post of P.E.T and 

those judgments were either maintained by the apex 

Court or no appeal has been filed thereagainst and 

attained finality. For ready reference one judgment 

is referred which was delivered on 27.06.2006 by 

the apex Court in the case titled i.e "Umair Wahid

i

r

I
i /

>

■i

1

V/s._ Govt of NWFP” (C.P No. 193-P/2006) but;
i

i 1 /
1
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despite this the department is repeating this
s

objection. We, therefore, direct the Director of

Elementary and Secondary Education to circulate /

this judgment to all the District Officers of

t. Education Department of the Province with strict
«
directions to consider the holders of higher 

qualification of S.D.P.E and M.Sc in Physical

Education for the posts of P.E.T and not to force the
i

candidates for approaching the Courts again and
1again for the decided issue.

«

Mohammad Ibrahim Khan 
JUDGE y—v

\Announced
Dt: 16.10.2017

]■ f

i

9Ijaz Anwar 
JUDGE

1

%
■}

5

j
S
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4- That petitioner after participated in the written Test and 

interview was declared successful and he was subsequently 
placed at serial No. 14 of the merit list and as such the 
private respondent having below in merit was placed at 
serial No.20 of the said merit iist. That it is pertinent to 

mention that at the time of advertisement, test and 
interview the private respondent was the domiciie holder of 
Aurakzai Agency and not the domicile holder of District 
Hangu. Copies of the merit iist and domicile verification letter 
are attached as annexure

5- That private respondent No.4 quite illegally managed to get 
the Domicile of District Hangu vide dated 15,12.2015 before 
the issuance appointment order though at the time of 
advertisement and selection process the petitioner have no 
domicile of District Hangu but the respondents allow the 

petitioner to participate in the selection process. Copy of the 
Domicile is attached as annexure

6- That inspite of having better merit position and having 
higher qualifications than that of private respondent No.4, 
the respondent No.3 inspite of knowing the fact that the 
private respondent is having dual domicile holder appoint the 
private respondent vide order dated 23.12.2015. Copy of the 
appointment order is attached as annexure

F&G.

H.

1.

7- That petitioner feeling aggrieved filed representation before 
the respondent No.4 against the impugned appointment of 
the private respondent but no heed was paid by the 

respondent No.3 to the said request of the petitioner though 
the respondent No.4 also seeks guidance from the 
respondent No.2 but still the respondents are not willing to 

appoint the petitioner. Copies of the representation and 
letter are attached as annexure........................... 'Ji &

8- That petitioner feeling aggrieved and having no other 
filed the present writ petition on the following 

s C .trii I p Tgrounds amongst the others.

GROUNDS:

A- That the impugned appointment dated 23.12.2015 of 
private respondent No.5 issued by the respondent 

^ No.3 are against the law, facts, norms of natural 
i justice and materials on the record, hence not tenable 
' and liable to be set aside.

That petitioner has not been treated by the respondent 
Department i{;|,f^^95f,^gi;^with law and Rules on the 
subject noted above ancf as such the respondents

FILED TODAY

Demrty
04 JUN2016 B-



Jrv’Xi?;
violated Article 4 and 25 of the Constitution of Islamic 
Republic of Pakistan 1973.

C- That the respondent No.3 inspite of knowing the fact 
that the private respondent No.5 have below in merit 
as well as dual domicile holder has appointed the 
private respondent in utter disregard of law and 
prevailing rules.

D- That the said impugned appointment are based on 
political whims and wishes, therefore the same are not 
tenable in eyes of law and liable to be set aside.

E- That the respondents discriminated the petitioner 

the subject noted above and as such the respondents 
violated the principle of natural justice.

F- That not appointing the petitioner on the post of 
Village Secretary inspite of having better merit position 
than that of private respondent, the respondent No.3 
totally violated the selection criteria and appointment, 
promotion and transfer Rules 1989.

G- That the respondent Department acted in arbitrary and 
malafide manner by ignoring the petitioner from 
appointment on the post of village Secretary.

H- That petitioner seeks permission to advance other 

grounds and proofs at the time of hearing.

It is therefore most humbly prayed that on acceptance 
of this writ petition the appoint;ment order dated 23.12.2015 
of the private respondent No.5 may very kindly be set aside 
and the respondents may please be directed to appoint the 

petitioner on the post of Village Secretary (BPS-07) with ail 
back benefits. Any other remedy which this august Court 
deems fit that may also be awarded in favor of the 
petitioners.

on

\

^■''-sreL,
(h
/

INTERIM RELIEF:
That the operation of the appointment order dated 

23.12.2015 of the private respondent No.5 may very kindly be 
suspended till the disposal of this writ petition.

PILED TODAY
& ^ 

Deputy p^gti'ar,
0 4 ■JUN'20jB'

WP2174P2016CF

t * '
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PETITIONER

Gt^
MOHAMMAD SAEED

THROUGH:

NOOR MOHAMMAD KHATTAK 
ADVOCATE HIGH COURT 

(0345-9383141)

VERIFICATION:
It is verified that no other eariier writ petition, was fiied between the 
parties.

DEPONENT

LIST OF BOOKS:

1. CONSTITUTION OF PAKISTAN.
2. SERVICES LAWS BOOK.
3. ANY OTHER CASE LAW AS PER NEED.

attested

FILED TODAY
I

04 ^JUK201£ • \

\
WP2174P2016CF
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BEFORE THE PESHAWAR HIGH COURT PESHAWAR

P,WRIT PETITION No. 104^ /2016

VSMUHAMMAD SAEED GOVT: OF KPK

AFFIDAVIT
I Muhammad Saeed S/0 Khial Hakim R/0 Village Darband 

District Hangu do hereby solemnly affirm that the cbntents of this 
implementation petition are true and correct to the best of my 
knowledge and belief and nothing has been concealed from this 

Honorable Court.

MUHAMMAD SAEED 
NIC: 14101-2137347-1

No.....
CejIiViC't'i - '-'A '1'- ••va.". or. solemnly

day of......

who was. Jr.- .
Who is

t-'/• -•.•rv'^tis'.Fnoner
' f '^oshawat___________________ ____________ jVV

FILED TODAY 1
1i ■>. vfDeputy I^strar^

04 ^m\ms
•^^.1

' . WP2174P2016CF
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BEFORE THE PESHAWAR HIGH COURT PESHAWAR

WRIT PETITION NO. ^ fluPnMf.

Mohammad Saeed VS Govt: of KPK

ADRESSES OF PARTIES
I

Mr. Mohammad Saeed S/0 Khayal Hakdem,
R/0 Village Darband, P/0 Hangu,
Tehsil and District Hangu .......................... ...... Petitioner

VERSUS

1- The Government of Khyber Pakhtunkhwa through Secretary 

Local Government and Rural Development Department, 
Khyber Pakhtunkhwa, Peshawar.
The Director General, Local Government and Rural 
Development Department, Khyber Pakhtunkhwa, Peshawar.

3- The Assistant Director, Local Government and Rural 
Development Department, District Hangu.

4- The Deputy Commissioner Hangu, District Hangu.
Mr. Asad Habib S/0 Said Habib,
Village Secretary Darband, C/0 Assistant Director LG&RD 
Department, District Hangu.

.•i

2-

5-

Respondents

J/'

PETITIONERf filei^today

Deputy^Regigfrar
0? OUNSOW

i I!
i THROUGH:i »

NOOR MOHAMMAD KHATTAK 

ADVOCATE
MOBILE NO.0345-9383141

{

•; .

WP2174P2016CF
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JUDGMENT SHEET
IN THE PESHAWAR HIGH COURT, PESHAWAR 

JUDICIAL DEPARTMENT

JUDGMF.NT coy^):
W.P.NO. 2174-P/2016 with I.R.

Date of hearing:

Petitioner (Muhammad Saeed) By Mr. Noor Muhamma 
Advocate.

I

Respondents (Government of KP) By Mr. Moeen-ud-Din 
Hamayun, A.A.G.

11-10-2017

MUHAMMAD GHAZANFIAR KHAN. J,- Through instant

petition under Article 199 of the Constitution of Islamic

Republic of Pakistan, 1973, Muhammad Saeed, petitioner

herein, has sought the following relief:-

“It is therefore most humbly prayed that 
acceptance of this writ petition the appointment 
order dated 23.12.2015 of the private respondent 
.No.5 may very kindly' be set aside and the 
respondents may please be directed to appoint the 
petitioner on the post of Village Secretary (BPS- 
07) with all back benefits. Any other remedy 
which this august Court deems fit that may also 
be awarded in favor of the petitioners”.

on

MlW 2 Brief facts of the case, as narrated in the petition, 

are that Director General, Local Government and'Rural 

Development ■ Department, Khyber Pakhtunkhwa, 

Peshawar (Respondent No.2) advertised certain posts of 

Village Secretary/Neighborhood Secretary through 

NTS; that the petitioner being eligible applied for the
• jsaid post; that after test and interview, merit list 

prepared wherein petitioner was placed at Sr?

was
• t

y

/
PC 2017



2
.'i '. \ whereas respondent No. 5 was placed at Sr. No.20. It 

has been alleged that at the time of advertisement, 

and interview, respondent No.5 was domicile holder of 

Aurakzai Agency and not that of District Hahgu, which 

he illegally managed to get just before issuance of 

appointment order. That in spite of having better merit 

position and having higher qualifications, instead of the 

petitioner, respondent No.Sj who admittedly is dual 

domicile holder, has been appointed vide order dated 

23.12.2015. Feeling aggrieved, the petitioner submitted 

a representation to respondent No.4 but his rec[uest was 

not heeded to. Now the petitioner has filed instant 

petition for redressal of his grievance.

Comments were asked for from the respondents 

which have been filed.

K 3. We have heard arguments of Mr. Noor 

Muhammad Khattak, Advocate, for the petitioner and 

^ Mr. Moeen-ud-Din Hamayun, A.A.G., for the official 

respondents. ;

test

i

i

4. The post of village secretary was advertised and 

it was specifically mentioned in the advertisement that 

the candidate belonging to concerned village/ 

neighborhood council would be preferred. The 

petitioner surely is resident of Darband, Tehsil and 

District Hangu as is evident from his CNIC and 

domicile issued to him by the competent authority on
■

EDr-s " •. A.

»EC 2017.
xUrn

.'j'
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4 '
22.1.2002. His educational certificates do support his 

contention.i

5. On the other hand, respondent No.5 though

employed on the basis of a domicile which was issued

to him^ 15.12.2015 about eight days prior to issuance

of appointment order dated 23.12.20r5, Another fact

which is apparent on the record is that prior to the

above said domicile of respondent No.5, he had

obtained domicile of Aurakzai Agency from Political

Agent on 14.4.2010. This fact was confirmed by 
------- -

Political Agent Aurakzai Agency through his letter No. 

1012-PA/AN/Dornicile:verf/09 dated 2.3.2016. No 

doubt, a person can relinquish his permanent abode but 

according to rules, he shall have to first cancel his 

previous domicile and then can get a new one on the 

basis of cancelled domicile. In the instant 

respondent No.5 has never cancelled his

was

>.

I

,!
i;

I

1
I
t

I
I

case,
I

previous

domicile certificate and got the new domicile of Hangu 

District some eight days prior to his appointment which 

shows that the second domicile has only been managed 

through illegal means just to get job by depriving the 

rightful person. There is a report available on the file 

dated 27.4.2017 wherein Zahid Shah, Nazim Village 

Council Darband, Tehsil and District Hangu, vide letter 

No. 30/2017, has reported that respondent No.5 is not

. I

!
I

I!
I
j

I

■■ aStes*' '■ attending the office withoutany information.
I

Ii

■ \Jr-
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6. The documentary evidence available on the 

record depicts that petitioner is the rightful claimant 

is resident of district Hangu and respondent No.5 is not 

permment resident of Darband, District Hangu. So for 

appointment against the post of village council 

secretary, the respondent No.5 has fraudulently shown 

himself to be the resident of District Hangu.

Resultantly, we accept this writ petition, set aside 

order dated 23.12.2015 to extent of appointment of 

respondent No.5 and direct the respondents to appoint 

the petitioner against the post of village secretary 

BPS-7.

I

7.

''A 11

Announced: i
tlMO-2017
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OFFICE OF THE ASSISTANT DIRECTOR 
LG&RDDHANGU

/AD LG&RbD(H) 
fC^ - n] /2018

'■rf No, ^ 7 
Date

ORDER

Consequent upon the decision of Peshawar High Court Peshawar 

announced dated 11/10/2017 in the writ petition No, 2174P/2016, the 

undersigned is pleased to appoint Mr. Mohammad Saeed S/0 Khayal Hakeem r/o 

Village Darband, Tehsil & District Hangu as Secretary, Village Council (BPS -07) 

with immediate effect.

Terms & Conditions:

1. The appointee wilt be governed by such rules & regulations issued by the Government 
or may be issued hereinafter for category of post to which he belongs.

2. Before assumption of charge, the appointee will provide Medical Fitness Certificate 
from the Medical Superintendent, Shaheed Farid Khan Hospital Hangu to the office of 
the Assistant Director, LG&RDD, Hangu.

3. The appointee will remain on probation period for one year.
4. In case the appointee wishes to resign from service at any time, one month prior notice 

should be necessary or in lieu thereof one month pay shall be forfeited.
5. _ The documents / particulars reflected /submitted will be abided upon me, if found

wrong or bogus.

LG&RDD HANGU

kk Date 1^' n] /2018No. /AD LG&RDD(H)
Copy forwarded to:-

1. The Director General, LG &RDD, Khyber Pakhtunkhwa, Peshawar.
2. The Resigtrar, Peshawar High Court Peshawar.
3. The District Nazim, Hangu.
4. The Deputy Commissioner, Hangu.
5. The District Accounts Officer, Hangu.
6. The Supervisor, LG&RDD, Hangu.

Mr. Mohammad Saeed S/0 Khayal Hakeem r/c Village Darband, Tehsil & 
District Hangu

\

as: CTOR 
LG&RDDHANGU

I

I

/i
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■ To,

The Director General,
Local Government & Rural Development Department, 
Khyber Rakhtunkhwa, Peshawar.

Suhjec!:
OEPARTMEm'AL APPEAL AGAINST THE IMPUGNED
ORDER DATED 19.1.2018 WHEREBY THE APPELLANT flAS
REEN APPOINTED ON THE POST OF VILLAGE SECRETARY
(RPS-07} WITH IMMEDIATE EEFECT RA THER THAN WITH
RETROSPECT!VE EEFECT/.E. W.E.E. 23.J2.20I5.

Respected Sir,

It is most respectfully stated that your good self through advertisements 
dated 27.06.20!5 and 11.4.20]5 invited applications from the suitable candidates 
for the posts oj Village Secretary/Neighborhood. Secretary in the Local 
Government and Rural Development Department. I was being local resident of 
village Council Darband applied far the above mentioned post having the requisite 
qualifications and experience and. after participation in the written test and 
interview was declared successful and he was subsequently placed, at serial No. 14 
of the merit list but inspite of having better merit position and having higher 
qualijicalion I was ignored from the appointment against the above mentioned, post 
and appointed another person namely Mr Asad Habib S/0 Said Habib, village 
Secretary Darband who was not entitled for the said post on the reason that he was 
belonging to Orakzai Agency. I was feeling from 'the appointment order of the 
above mentioned person filed writ petition No. 2174/2016 before the Honorable 
Peshawar High Court Peshawar which was accepted in favor of the me vide 
judgment dated 11.10.2017 and in pursuance of the above mentioned, judgment I 
was appointed against the post of Village Secretary vide order dated 19.01.2018 
with immediate effect while the appellant is entitle for appointment on the said post 
with retrospective effect i.e. 23.12.2015. I am further feeling aggrieved from the 
above mentioned appointment order i.e. 19.01.2018 filed this Departmental appeal 
before your good self

It therefore, most humbly prayed that on acceptance of this 
Departmental apf)cal the imjiugned order dated 19.01.2018 may kindly be 
modify/rectify to the extent of the appellant may be allowed/granted back 
benefits including seniority w.e.f 23.12.2015 instead of 19.01.2018. Any 
other remedy which your good, self deems fit that may also be awarded in 
favor of me.

Dated: 16.02.2018.
Yyjxu^-Qhedieni-ki

MUHAMlffA D SA EED
Secretary Village Council (R.PS-07), 

0/0 the Assistant Director, LG&RD Hangu
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OF 2018

(APPELLANT)
.(PLAINTIFF)
(PETITIONER)

VERSUS

(RESPONDENT)
(DEFENDANT)fy*

V

i/y/e _
Do hereby appoint and constitute NOOR MOHAMMAD 

KHATTAK, Advocate, Peshawar to appear, piead, act, 
compromise, withdraw or refer to arbitration for me/us as 

my/our Counsel/Advocate in the above noted matter, 

without any iiability for his default and with the authority to 

engage/appoint any other Advocate Counsei on my/our cost. 
I/we authorize the said Advocate to deposit, withdraw and 

receive on my/our behaif aii sums and amounts payable or 

deposited on my/our account in the above noted matter.

Dated. /____ /2018

CLIENT

ACCTPTED
NOOR MOHAMMAD KHATTAK

“.V'

MDHAMM AA ADNl
ADVOCATES

OFFICE:
Flat No.3, Upper Floor, .
Islamia Club Building, Khyber Bazar, , 
Peshawar City.
Phone: 091-2211391 
Mobile No.0345-9383141

’•v
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWMI
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4

-i? •/ SERVICEAPPEAL NOA358/2018.

Muhammad Saeed, Secretary Village Council (BPS-07) 

Office the Assistant Director,

LG&RDD, District Hangu ...APPELLANT

VERSUS

1. Secretary LG, E&RDD.

2. Director General, LG, E&RDD.

3. Assistant Director, LG&RD Hangu__

REPLY OF THE RESPONDENTS.

RESPONDENTS

Respectfully Sheweth: - 
PRELIMINARY OBJECTIONS

1. That the appellant has got no cause of action to file instant appeal.

2. That the appellant has got no locus standi.

3. That the instant appeal is not maintainable.

4. The appellant has not exhausted departmental remedy.

5. That the instant appeal is time barred.

ON FACTS.
1. Correct.

2. Correct.
3. Incorrect. The list mentioned by the appellant in which he is at serial No.14 

is not the merit list as it is the result of written test conducted by NTS before 

the interview.

4. Incorrect. As per available record, Mr. Asad Habib was on top of the merit 

list, recommended by the Selection & Recruitment Committee and appointed 

as Secretary Village Council Darband. (Annexure A)
5. Incorrect. No such departmental appeal of the appellant is available on office 

record.
6. In implementation of the Judgement dated 11-10-2017 of Peshawar High 

Court, (Annexure-B) announced in Writ Petition of the appellant, the 

appointment Order of Mr. Asad Habibs S/0 Said Habib w'as cancelled vide 

(Annexure-C )and instead Mr. Muhammad Saeed S/0 Khyal Hakeem R/0 

Village Darband Tehsil & District Hangu was appointed as Secretary Village 

Council (BPS-07) Vide Order No. 62/AD LG&RDD(H) dated 19-01-2018
t-v

with immediate effect (Annexure which is^onsonance of the Judgement- 

of the Peshawar High Court, Peshawar.

7. Incorrect. As already clarified in Para 5 above.

'V-; .
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. I
ON GROUNDS.

% A. Incorrect. The appointment order is a lawful document issued in light of the
prevailing laws and rules i-e Civil Servants Appointment, Promotion and 

Transfer rules 1989 as well as judgment of the Peshawar High Court,

Peshawar.
B. Incorrect. The case of the appellant has been processed according to the rules 

and policy of the Provincial government in vogue.
C. Incorrect. The appellant was appointed as Secretary Village Council (BPS-07) 

Vide Order No. 62/AD LG&RDD (H) dated 19-01-2018 with immediate 

effect as per law regulating services of the appellant.

D. Incorrect. According to the Provincial Government Recruitment Policy, 

appointment and promotion always made with immediate effect.

E. Incorrect. As replied at Para-D.

F. The Judgment of Honorable Peshawar High Court, Peshawar dated 11-10- 

2017, was implemented in letter and spirit. The Government of Khyber 

Pakhtunkhwa has promulgated the Khyber Pakhtunkhwa Civil Servants 

(Appointment, Promotions «& Transfer) Rules 1989 which is liable to be 

implemented by all the departments in the Province. Under the said rules, it 

has clearly been provided that all appointments orders be issued with 

immediate effect. Therefore, this order was issued according to rules & 

regulations as well as policy of the Provincial Government in vogue.

G. The additional grounds, if produced by the appellant will be replied at the time 

of arguments.

It is requested that this Honorable Service Tribunal may graciously dismiss 

the instant appeal with cost.

1

I^ral, LG&RDD,

t: Rura* Oevet>>nment 
er PakhtunKiw-(^

Secretary LG&RDD, 
(Respondent No. 1) m

local

(SECRETARY)
1. • ;V.tuva 
.. .iural Dev;Govt: of-Hl’.vbcr PaV:

•L pavt;i»ent Assistdhtlpileetbr, LG<kR£)D, Hangu. 
(Respondent No.3)
.'Assistant Diractor 
W&RDD Hangu

laoca! Go\
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JUDGMENT SHEET

IN THE PESHAWAR HIGH COURT, PESHAWAR 
JUDICIAL DEPARTMENT

JUDGMENT COU^

W.P.NO. 2174-Py2016 with I.R.

Date of hearing: 11-10-2017

Petitioner (Muhammad Saced) By Mr. Noor Muhamma 
Advocate.

Respondents (Government of KP ) By Mr. Moeen-ud-Din 
Hamayun, A.A.G.

MUHAMMAD GHAZANFAR KHAN, J.- Through instant 

petition under Article 199 of the Constitution of Islamic

Republic of Pakistan, 1973, Muhammad Saced, petitioner

herein, has sought the following relief:-

“It is therefore most humbly prayed that on 
acceptance of this writ petition the appointment 
order dated 23.12.2015'of the private respondent 
.No.5 may very kindly' be set aside and the 
respondents may please be directed to appoint the 
petitioner on the post of Village Secretary (BPS- 
07) with all back benefits. Any other remedy 
which this august Court deems fit that may also 
be awarded in favor of the petitioners".

Brief facts of the case, as narrated in the petition,2.

are that Director General, Local Government and Rural

Development • Department, Khyber Pakhtunkhwa,

Peshawar (Respondent No.2) advertised certain posts of 

Village Secretary/Neighborhood Secretary through 

NTS; that the petitioner being eligible applied for the 

said post; that after test and interview, merit list was 

prepared wherein petitioner was placed at

1

(X;' /

a
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I whereas respondent No.5 was placed at Sr. No.20. It 

has been alleged that at the time of advertisement, test'
i

and interview, respondent No,5 was domicile holder of 

Aurakzai Agency and not that of District Harigu, which 

he illegally managed to get just before issuance of 

appointment order. That in spile of having better merit 

position and having higher qualifications, instead of the

petitioner, respondent No.S^ who admittedly is dual 

domicile holder, has been appointed vide order datedt I

23.12.2015. Feeling aggrieved, the petitioner submitted

a representation to respondent No.4 but his request was

not heeded to. Now the petitioner has filed instant
:petition for redressal of his grievance.

Comments were asked for from the respondents

which have been filed.

We have heard arguments of Mr. Noor 

Muhammad Khattak, Advocate, for the petitioner and

3.

Mr. Moccn-ud-Din Hamayun, A.A.G., for the official

respondents.

The post of village secretary was advertised and 

it was specifically mentioned in the advertisement that 

the candidate belonging to concerned village/ 

neighborhood council would be preferred. The 

petitioner surely is resident of Darband, Tchsil and 

District Hangu as is evident from his CNIC and 

domicile issued to him by the competent authority on

4.

A

I

• ^ .
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22.1.2002. His educational certificates do support his 

contention.

\. «. -f
e- i

/
5. On the other hand, respondent No.5 though was 

employed on the basis of a domicile which was issued
,y

(
to him on 15.12.2015 about eight days prior to issuance 

of appointment order dated 23.12.201'5. Another fact 

which is apparent on the record is that prior to the 

above said domicile of respondent No.S, he had 

obtained domicile of Aurakzai Agency from Political 

Agent on 14.4.2010. This fact was confirmed by 

Political Agent Aurakzai Agency through his letter No.

V\

. /
/ ^

. ?
I

Is

k<

1012-PA/AN/Domicile:vcrfi'09 dated 2.3.2016. No1

1 \
I

1 doubt, a person can relinquish his permanent abode but
1

according to rules, he shall have to first cancel his tI
I

previous domicile and then can get a new one on theI

basis of cancelled domicile. In the instant case,
I respondent No.S has never cancelled his previous

p

domicile certificate and got the new domicile of Hangu
I District some eight days prior to his appointment which
I

shows that the second domicile has only been managed 

through illegal means just to get job by depriving the 

rightful person. There is a report available on the file

i
I

I1

I
I

t

1 dated 27.4.2017 wherein Zahid Shah, Nazim Village:
I\ I Coyncil Darband, Tchsil and District Hangu, vide letter:

\ No. 30/2017, has reported that respondent No.S is not
- '-rP'Oattending the office withoubany information.

1 tt y
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I
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/'i'l*f- 6. The documentary evidence available on the•1
.f-a.
/ '

/ record depicts that petitioner is the rightful claimant and
- /

is resident of district Hangu and respondent No.5 is not/>4
/

1 permanent resident of Darband, District Hangu. So for 

appointment against the post of village council/

’A secret^, the respondent No.5 has fraudulently shown 

himself to be the resident of District Hang;u.

7. Resultantly, we accept this writ petition, set aside 

order dated 23.12.2015 to extent of appointment of 

respondent No.5 and direct the respondents to appoint

(
I

the petitioner against the post of village secretary

BPS-7.

nmnp:-Announced: /
/lMO-2017

•i/. .
ffJAI f...

l\^
I

t

ir-V 4 h
qff' 

; 00

Mt
/'

Ii

1

^*e of Pre
Noofp.
Co;'.v6:,7 rr ,.

k •^eiitati'on ^PpHGoUon
CERTlFlFfl^O BETRUSCOPVI <>•«« III

94*urt. ^dcbiwar

1 WEC 2017

X

AulhoU 
fMu Oa/UJ1

'' •’5 .D,I
s •

,P . 5‘

S.
s I iiy.

I
t• I

1

• V. ..'s'.*.



OFFICBOp WPlE ASSISTANT

4 I /AD:L!5-&RQI(H)
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ORDER: (y.

r.

th.e: .ieGlsion; of. ^Peshawar \^\gh Count IPeshawax 

the writ petition No. 2i74R/20l6> the

.,aa4v^Mi/LiS&Rpp®^ 

if^sp^ct of; Mr> lahib ^^iJSald^'Matiib 

pCh'dywIith Trn rnedjate effect

Gbnsecjueht upon 

announced dated iiyi0/20i7' in, tj

;urvclei:5:igned a file^d to: Cancel: the; a:ppOihtment order Np^; 

^dated: 23K^M5,--^e:riai ffe @'in 

peisident pt^acband ;as^SeGrjetpvi;Vii(age

;
i'

■/
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5. Tha: fJistrict Aeegu nfs, Qffiter, Hapgu,,
;6:. tIreiSupeMspIv liG&RBHiii^aT^U-:
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OFFICE OF THE ASSISTANT DIREO'OR 
LG & ROD HANGU 

No. 4^ MD LG&ROO(H}
Dale - n] /2018

A
;
i

■

ORDER

Consequent upon the decision of Peshawar High Court Peshawar 

announced dated 11/10/2017 In the writ petition No. 217^P/2016, the 

undersigned is pleased to appoint Mr. Mohammad Saeed S/0 Khayal Hakeem r/o 

Village Oarband, Tehsll & District Hongu as Secretary, Village Council (BPS -07) 

with immediate effect.

s

Terms & Conditions:

1. The appointee will be governed by such rules & regulations Issued by the Government 
or may be Issued hereinafter for category of post to which he belongs.

2. Before assumption of charge, the appointee will provide Medical Fitness Certificate 
from (he Medical Superintendent, Shahecd Farid Khan Hospital Hangu to the office of 
the Assistant Director, LG&ROD. Hangu.

3. The appointee will remain on probation period for one year.
4. In case the appointee wishes to resign from service ai any lime, one month prior notice 

should be necessary or in lieu thereof one month pay shall be forfeited.
5. The documents / particulars reflected /submitted will be abided upon me, If found 

wrong or bogus.

I

!

LG&RDDHANGU

(tI /ad LGaRDD(H} Date 1^' n\ /2018No.
Copy lorwyrded to:-

1. The Director General, LG &RD0, Khyber Pakhtunkhwa, Peshawar.
2. Thu Resigtrar, Peshawar High Court Peshawar.
3. The District Nazim, Hangu.
4. The Deputy Commissioner, Hangu.
5. The District Accounts Officer, Hangu.
6. The Supervisor, LG&ROD, Hangu.

Mr. Mohammad Saced S/0 Khayal Hakeem r/o Village Darband, Tehsll & 
District Hangu

'i'
LG&RDD HANGU

V
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• JUDGMENT SHEET 
IN THE PESHAWAR HIGH COURT, 

MINGORA BENCH (DAR-UL-QAZA), SWAT 
{Judicial Department)

1

W.P No. 228-M/2014
With Iptcrim Relief

Mst. Htisna Razzaq d/oAbdur Razzaq, r/o Village-Morani Payeen, 
Tehsil Balahat, District Dir Lower.

(Petitioner)
Versus

. Government of Khyber Pakhtunkhwa through Secretary .(E & SE) 
Department, Khyber Pakhtunkhwa, Peshawar and 17 others

(Respondents)
Present; Nemo for petitioner.

Mr. Rafiq Ahmad, Assistant A.G. alongwiih 
Mtihawmad Shoaib, A.D. O, Dir Lower for official 
respondents. ■

z'

Date of hearing! 16.10.2017

JUDGMENT

IJAZ ANWAR, Vide , our detailed judgment in
; . \

the connected W.P No. 227-M/ 2014, we allow this

petition with direction to the official respondents to 

allow appointment of the' petitioner against the post
!

i
! of P.E.T by considering her professional

qualification of S.D.P.E and M.Sc in JRealth and 

' Physical Education into her accumulative score. 

Needless to observe that the petitioner shall be

A
/

\

appointed w.e.f the , date her other colleagues were 

appointed pursuant to the same advertisement. The 

petitioner shall be entitled to seniority but not to 

of salaries. Moreover, the candidates/private

/

j!

arrears

r.

W ? ^ •Orfiim iwd ifWxn

. i

1
;■!

1
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W respondents, if any, already appointed shall not be

disturbed.
i

i

Announced
yMohammad Ibrahim Khan 

JUDGE
- Dt: 16.10.2017

f

f: Ijaz Anwar 
JUDGE

\ /
1

\

J
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■ .JUDGMENT SHEET 

IN THE PESHAWAR HIGH COURT, 
MINGORA BENCH (DAR-UL-QAZA), SWAT 

(Judicial Department) ,

W.P No. 227-M/2014
With Interim Reliief

, Mst Sainta Gul w/o FayazAti Shah r./o Bambolai Payeen, Tehsil 
Adenzai, District Dir Lower.

(Petitioner)
Versus

Government of Khyber Pakhtmkhwa through Secretary 
: Elementary and Secondary Education, Civil Secretariat Peshawar 

and 04 others.
(Respondent.-i)

Present; Abdul Qayum, Advocate for petitioner.

Mr. Rcfiq Ahmad, Assistant A.G. alongwUh ' 
Muhammad Shoaib, A.D.O, Dir Lower for officiq! 
respondents. /

W.P No. 228-M/20141

With Interim Relief

: Mst. Husna Razzaq d/o Ahdur Razzaq, r/o Village Morani Payeen, 
' Tehsil Balabat, District Dir Lower.

(Petitioner)
Versus

„ Government of Khyher Pakhtunkhwa through Secretary (E & SE) 
Department, Khyber Pakhtunkhwa, Peshawar and 17 others

(Respondents)
Present: Nemo for. petitioner.s

Mr. Rafiq Ahmad, Assistant .AG. alongvith 
Muhammad Shoaib, A.D.O, Dir Lower for official 
respondents.

] 1
t

W.P No. 251-M/2014
With Interim Relief

-1 Rabia Gul d/o Gul Sharif Khan r/o Mayor, Tehsil Samar Bagh, 
District Dir Lower.

(Petitioner)
Versus ,

Government of Khyher Pakhtunkhwa through Secretary 
Elementary and Secondary Education, Civil Secretariat Peshawar 
and 04 others

.i

(Respondents)
. Mr. Abdul Qayum, Advocate for petitioner..Present:

i
Mr. Rafiq Ahmad. Assistant A.C. aiongwith 
Muhammad Shoaib, A.D.O, Dir Lower for official 
respondents..•I

a
Vi C«*4u(KPKini5 30i«n

i

■1
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W.PNo. 263-M/20I4
With Interim Relief

Mst Aneela Sarwat w/o Waked Zaman r/o Mohallah 
Akhunzaddgan, Mayor, Tehsil Samar Bagh, District Dir Lower.

■ , . (Petitioner) ^
Versus

Government of Khyber ' PakhtunJdma through Secretary 
Elementary and Secondary Education, Civil Secretariat Peshawar 
and 04 others-..

(Respondents)
Present; Mr. Abdul Qciynim, Advocate for petitioner.

Mr. Ra/iq Ahmad, Assistant A.G. alongwith 
Muhammad Shoaib, A.D. 0, Dir Lower for official 
respondents.

Date of hearing: 16.10.2017
. V

JUDGMENT

IJAZ ANWAR, J.r Throu^ this single judgment we V

intend to dispose of this petition i.e W.P No. 227-M/

2014 as well as the connected petitions bearing W.P

. No. 228-M/2014, W.P No. ISl-MJlOU and W.P

No. 263-M/2014, as common questions*''^Df law and

facts are involved in all these petitions.
0 ^'

As per assertions of petitioner in the2.

instant writ petition, the respondent department

advertised various posts including the post of

Physical Education Teacher (P.E.T BPS-15) in

G.G.M.S, Bambolai, Dir Lower tlirough

advertisement on 5**^ January, 2014 published in

•i daily “Aaj”, Petitioner, being an active player of

different games in her educational career and also an

,1
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i athlete besides, having the requisite qualification of

M.Sc and Senior Diploma in Physical Education
i

(S.D.P.E) alongwith experience applied for the said

post. , She . secured 51/100 marks in NTS and
X'

obtained accumulative score of 104.34 and was
I

optimistic for her apjfointment but astonishingly

private respondent No.5 Mst Lubnaz Begum was

appointed as P.E.T in the mentioned school and the
i

petitioner was ignored.
\

Petitioner Mst. Husna Razzaq in W.PX

No. 228-M/2014 has averred that she applied for the

post of P.E.T having the requisite qualification and 

experience in the. advertisement published on

05,01.2014 in daily “Aaj”. She scored 107.24 marks

in tlie NTS and stood 2'^^ amongst the candidates forn

the said post but private respondents No.4 to 18
)

were appointed and the petitioner was ignored
;

despite she was higher in. qualification than the

candidates appointed vide order dated 03.05.2014.
y •

Mst. Rabia Gul, who has filed W.P
I

I

No. 251-M/2014, has asserted that she applied for
\

the post of P.E.T in five different schools as per

policy. After passing the N.T.S, the petitioner scored

WPM. 22r-u.ia>i.u>.atin.0Jyi.<»m,RKniM9nm
■i

/

i*
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;
i first position in G.G.M.S Shontala with•w

accumulative score of 97.4 marks. She also signedi

offer letter dated 29.04.2014 issued byan

Respondent No.3 for her appointment in G.G.H.Si

! Badin but private respondents No. 4 and 5 werej

appointed as P.E.Ts in the mentioned schools and

the petitioner was not considered for her'!

appointment.

Similarly, petitioner Mst. Aneela5.

Sarwat in W.P No. 263-M/2014 has averred that the
■)

respondent department advertised the posts of P.E.Ti
i

i
(female) vide advertisement dated 04.01.2014

published in Daily Express. Petitioner having Senior 

Diploma in Physical Education and Master degree in
1 I

Health and Physical Education, applied for five
/)•; schools through N.T.S. arid remained successful in

•.i

the said test. Thereafter she was called for interview.
!

Grievance of the petitioner is that she obtained

accumulative score of 81.34, however, her Senior
f

Diploma in Physical Education was not considered, 

hence, private respondents No. 4 & 5 were selected 

and the petitioner Was ignored despite she was

(
/

\j
! \\

higher in qualification.

i

V.P N9, 2014 m. Vi Oorf vid aomt

■

!
t
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W Arguments heard. Record perused.6.
I

The common issue involved in all the7.

cases is that petitioners are holders of the■i r

qualification of Senior. Diploma in Physical

Education (S.D.P.E) while the pre-requisite

qualification for the post of P.E.T (BPS-15) has been
/■

mentioned in the advertisement as B.A/B.Sc from a

recognized university with one year Junior Diploma■i

/

in Physical Education (JDPE) or equivalent1
r

] certificate from . Army or other., equivalent

qualification. Admittedly, the petitioners have found

tlieir place in the appointment zone through their

merit, however, they were denied appointment for
t

i g

not holding tlie qualification of Junior Diploma inn
Physical Education.S

The learned counsel for the petitioners

has refen'ed to different judgments of this Court

whereby the same issue has repeatedly been decided

in a number of cases and many a time it was
\

I

maintained by the apex Court and it was held therein

•i 1 that Senior. Diploma in Physical Education (S.D.P.E).1.i

is a , higher diploma and the candidates possessing 

higher qualification cannot be deprived of their
f

W.P Ne. 237.lii 70U MU. Of Va. (SMt KPK »Ad MTwa'

.!
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, appointment against the posts of P.E.T. We have

noticed that despite the decisions of this Court which

have been maintained^ upto the apex Court, the

. \ respondents are continuously not adhering to the

judgments of this Court that is why the candidates

,1 are approaching this Court again and again for this

issue. The august Supreme Court of Pakistan in ali
•I

celebrated judgment rendered in the case titled
i

. “Hameed Akhtar Niazi V/s. The Secretary.

Establishment Division, Government of Pakistan
\•j

and others ” (1996 SCMR1185) held that:-

“We may obsen'e that if the Tribunal or this 

Court decides a point of law relating to the 

terms of service of a civil servant which covers 

not only the case of the civil servant who 

litigated, but also of other civil servants, who 

may have not taken any legal proceedings, in 

such a case, the dictates of justice and rule of 
good governance demand that the benefit of 
the above Judgment be extended to other civil 
servants, who may not be parties to the above 

litigation instead of compelling them to 

approach the Tribunal or any other legal 
forum”.

i

>

>

i

/

j

!

'I

The same view was followed by the
■v

apex Court in another, judgment in the case titled
'

i

“Government of Punjab, through Secretary \

Education. Civil Secretariat. Lahore and others V/s.A

i

¥
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.i Sameena Parveen and others ” (2009

SCMR11

We have also noticed from perusal of! 8,
■:

the record that petitioners in all these writ petitions
I

were not allowed the marks by respondents for

holding the degree of Master of Health said Physical
1

Education and they have also not considered their

Senior Diploma in Physical Education. We, thus, are

left with no other choice but to allow all these

petitions with direction to the official respondents to

allow appointment of petitioners against the posts of

P.E!T by considering their, respective professional'i.

qualification of S.D.P.E , and M.Sc in Health and

Physical Education into their accumulative scores.

Needless to observe, th!at the petitioners shall be
Z'

appointed w.e.f the date their other colleagues were 

appointed pursuant to the same advertisement. They 

shall be entitled to seniority but , not to arrears of 

salaries. Moreover, the candidates/privateN

respondents, if any, already appointed shall not be

disturbed.

Before parting with this judgment weP.
•;
j may observe that this Court in judgment dated
;

W.rN:.Z27'M«'a>1<IM UiTliauVi.0m.<r71irdcil)iin

i
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16.05,2013 rendered in the case titled "Naqib Sultan 

V/s, Govt, of Khyber Pakhtunkhwa ” (W.P No. 264-
r\

M/2011), judgment dated 31.03.2004 in the case

titled “Jan Multammad and others V/s. Govt, of

NWFP and others ^' gV.P No.l472/20Q3). judgment 

dated 28.06,2016 in the tase titled “Ijaz-ul-Haq V/s.

[

Govt, of Khyber' Pakhtunkhwa and others” (W.P

No. 644-P/2016)> judgment dated 24.02.2009 in case

titled “Taj Pari V/s. G^vt. and others” (W.P No.

864/2007), judgment dated 28,05.2004 in case titled

Masood Khan V/s. Govt of NWFP and others”<(
•;
i

(W.P No. 1484/2003) and judgment dated

02.05.2000 in case titled “Muhammad Azam and

others V/s. Govt of NWFP and others” (W.P No.

652-M/1999) discarded the objections of respondent
i

department regarding non considering the

qualification of S.D.P.E for the post of P.E.T andi

(
those judgments were either maintained, by the apex

/
Court or no appeal has been filed thereagainst and 

attained finality. For ready reference one judgment

is referred which was. delivered on 27.06.2006 by

the apex Court in the case titled i.e “Umair Wahid

V/s. Govt of NWFP” (C.P No. 193-P/2006) but

W.f No. flf 0«j v». Cvr? vTKPKmd sthviTi^'mAPS*
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despite this the , department is repeating this;

objection. We, therefore, direct the Director of

Elementary and Secondary Education to circulate /-

this judgment to ail the District Officers of

Education'Department of the Province with strict
I

directions to consider the holders of higher

qualification of S.D.P.E and M.Sc in Physical

Education for the posts of P.E.T and not to force the

candidates for approaching the Courts again and
1

again for the decided issue. ;

Announced
Dt: 16.10.2017 Mohammad Ibrahim Khan 

JUDGE
[

*
;
■

Ijaz Anwar 
JUDGE

!

:
!
i 1

{

;
1

•:
i
!

\
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

f

APPEAL No.1358/2018
%
f

LOCAL GOVT: DEPTT:VSMUHAMMAD SAEED

REJOINDER ON BEHALF OF APPELLANT IN RESPONSE
TO THE REPLY SUBMITTED BY THE RESPONDENTS

R/SHEWETH:
All the preliminary objections raised by the respondents 

are incorrect, baseless and not in accordance with law and 

rules rather the respondents are stopped due to their own 

conduct to raise any objection at this stage of the appeal.

ON FACTS:

1- Admitted correct hence need no comments.

2- Admitted correct hence need no comments.

Incorrect and not replied accordingly. That appellant 
participated in the written test and interview was declared 

successful and he was subsequently placed at serial No. 14 of 
the merit list.

3-

Incorrect and not replied accordingly. That inspite of having 

better merit position and having higher qualification the 

appellant was ignored from the appointment against the 

above mentioned post and appointed their eyed person 

namely Mr. Asad Habib S/0 Said Habib, village Secretary 

Darband who was belonging to Orakzai Agency.

Incorrect and not replied accordingly. That appellant filed 

representation before the appellate authority which was 

properly entered in diary at serial No. 2279 vide dated 

31.12.2015.

4-

5-

Admitted correct. That the respondent Department 
implemented the judgment of Honorable Peshawar High 

Court, Peshawar and appointed the appellant vide order 

dated 19.01.2018 but immediate effect, rather than 

retrospective effect i.e. 23.12.2015 for which the appellant is 

fully entitle.

Incorrect and not replied accordingly hence denied.

6-

7-
/
f

^.
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I-GROUNDS:

fA to GV
!■

;

All the grounds of main appeal are correct and in accordance 

with law and prevailing rules and that of the respondent are 

incorrect, baseless and not in accordance with law and Rules 

hence denied. That in light of the merit list and having the 

requisite qualification the appellant is fully entitled for 

appointment against the post of Village Secretary w.e.f. 
23.12.2015 instead of 19.01.2019. That the appellant has been 

discriminated by the respondent Department while issuing the 

appointment order dated 19.01.2018 with immediate effect 
instead of w.e.f 23.12.2015. That the respondent Department 
violated the Civil Servants appointment, promotion & transfer 

Rules-1989 by issuing the impugned order dated 19.01.2018.

1
f

It is therefore most humbly prayed that on acceptance of 
this rejoinder the appeal of the appellant may be accepted in 
favor of the appellant.

i

APPELLANT

THROUGH: /'jy
NOOR mohaMiad KHATTAK 

ADVOCATE

J


