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KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

Service Appeal No. 1358/2018

BEFORE: MRS. ROZINA REHMAN .... MEMBER(QJ)
MISS. FAREEHA PAUL e MEMBER(E)

Mr. Muhammad Saeed, Secretary Village Council (BPS-7),

0O/0 the Assistant Director, LG&RDD Hangu. .
.. (Appellant)

Versus
I. The Se-cretary Local Government and Rural Development Department,

Khyber Pakhtunkhwa, Peshawar.

The Director General, Local Government and Rural Development

o

Department, Khyber Pakhtunkhwa, Peshawar.

The Assistant Director, Local Government and Rural Development

|99

Department, Khyber Pakhtunkhwa, District Hangu.
| ... {Respondents)

Mr. Noor Muhammad Khattak
Advocate For appellant

Mr. Muhammad Jan

District Attorney cee For respondents
Date of Institution..................... 31.10.2018
Date of Hearing........................ 26.09.2022
Date of Decision:...................... 26.09.2022
JUDGEMENT

FAREEHA PAUL, MEMBER (E): The service appeal in hand has been

instituted under Section 4 of the Khyber Pakhtunkhwa Service Tribunal Act, 1974,
against the order dated 19.01.2018 whereby the appéllant has been appointed on the
Vpost' of Village Secretary (BPS-7) with immediate effect rather than with
retrospective effect i.e w.e.f 23.12.2015 and against not taking action on his

departmental appeal within the statutory period of ninety days, with the prayer that

v




the impugned order may be modified/rectified to the extent that he may be
allowed/granted back beneits %Ai.ri.élxuding senlorltgf w.e.f 23.12.2015 instead of

19.01.2018.

2. Brief facts of the cése, as given in the memorandum of appeal, are that
Respondent No. 2 (The Director Genera], Local Governmenf and Rural
Development, Khyber Pakhtunkhwa, Peshawar.) through advertisements dated
11.04.2015 and 27.06.2015 invited applications from suitable candidates for the
post of Village Secretary/Neighborhood Secretary- in the Local Government and
Rural Development Department. Appellant, possessing the required qualification
and experiénce, and being local resident of village council Darband appellant
applied for the said post. He participated in the written test and interview and was
declared successful and placed at serial no. 14 of the merit list. Despite being on
merit, he was not appointed and another candidate, Mr. Asad Habib S/o Said Habib,
was appointed Village Secretary (BPS-7) Darband. According to the appellant, Mr.
Asad Habib belonged to Orakzai Agency and was not entitled to appointment. He
filed a representation before the Depllity Commissioner Hangu but no heed was péid |
to it. Feeliﬁg aggrieved, he filed a writ petition No. 2174/2016 before the Hon’able
Peshawar High Court, which was accepted in his favour vide judgment dated
11.10.2017. The respondent department implemented the judgment of Hon’ble
Peshawar High Court. and appointed the appellant against the post of Village
Secretary vide order dated 19.01.2018 with immediate effect. The appellant, feeling
aggrieved from that order filed a departmental appeal but if was not replied; hence

this service appeal.
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3. Respondents were put on notice who submitted written replies/ comments

on the appeal. We have heard the learned counsel for the appellant as well as the
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learned District Attorney and perused the case file with connected documents in

-

detail.

4. Leémed counsel for the appellant presented the case in detail and argued that
the ilnpligned order was against the norms of natural justice and that in the light of
merit list and having the requisite qualification, the appellant was entitled for
appointment' against the post of Village Secretary (BPS-7) Darband w.e.f

23.12.2015 instead of 19.01.2018.

~

5. The learned District Attorney on the other hand argued that as per final merit
list Mr. Asad Habib was on top of merit list for the pést of Village Secretary (BPS-
7) Darband and was hence appointed. While implementing the judgment dated
11.10.2017 of Hon’ble Peshawar High Court, the appointment order of the Mr.
Asad Habib was cancelled vide order dated 19.01.2018 and the appellant Mr.
Muhammad Saeed was appointed on the same ‘date with immediate effect. He
- invited the attention to Khyber Pakhtunkhwa Civil Servants (Appointment,
Promotion and Transfer) Rules 1989, under which all appointment orders were to

be issued with immediate effect.

6. From the arguments of both the learned counsel for appellant and the learned
District Attorney and the record presented before us it is clear that the appellant
applied for the post of Village Secretary (BPS-7) Darband and secured 62 marks
and was placed at serial no. 2 for village council Darband. Another candidate, Mr.
Asad Habib, with 66.5 marks was placed at no. 1 for village couﬁcil Darband and
was appointed on the post of Village Secretary (BPS-7) Darband vide order dated
23.12.2015. The appellaﬁt filed a writ petition in Hon’ble Peshawar High Court
challenging the appointment of Mr. Asad Habib. Operating part of the judgment

dated 11.10.2017 stated, “Resultantly, we accept this writ petition, set aside order



dated 23.12.2015 to extent of appointment of respondent No. 5 and direct the

respondents to appoint the petitioner égainst the post'of Village Secretary (BPS-7).”

.

7. In the light of above discussion vx"e are sure that the respondeﬁts have acted
in accordance with the judgment of Hon’ble Peshawar High Court dated 11.10.2017
and cancelled the appointment order of Mr. Asad Habib on 19.01.2018. As the
appellant was appointed after cancelling the earlier order of thé department on
19.01.2018. hi-s appointment would be given effect from that date in the light of
Khyber Pakhtunkhwa Civil Servants (APT) Rules 1989, as they do not provide for
appointment from a retrospective effect. Moreover, his seniority Woul_d also be

fixed from the date of his appointment.

8. In view of the above, the appeal in hand is dismissed. Parties are left to bear

their own costs. Consign.

9. Pronounced in open courl in Peshawar and given under our hands and seal

of the Tribunal on this 26" day of September, 2022.
(FAREEHA PAUL) |

Member (E)
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Service Appeal No. 1358/2018.:- -~ BT

1. Mr. Noor Muhammad Khattak, Advocate for the: appellant present.
Mr. Muhammad Jan, District Attorney for respondents present. 'Argqih‘er:;ts_ o

heard and record perused.

2. Vide our detailed judgement containing 04 pages, we arrived "at"[vl'lcyeE
conclusion that the respondents have acted in accordance with the Judgment
of Hon’ble Peshawar High Court dated 11. 10 2017 and cancelled the _ é
appointment order of Mr. Asad Habib on 19.01.2018. As the appellaﬁt wa |

-appointed after cancelling the earlier order of the departmént on 19.01.2018

his appointment would be given effect from that date in the light of Khybe

Pakhtunkhwa Civil Servants (APT) Rules 1989, as they do not prov1de for " '-1 o

appointment from a retrospective effect. Moreover, his seniority Would also'
be fixed from the date of his appointment. In view of the above, the appeal

in hand is dismissed. Parties are left to bear their own costs. Consign.

3. Pronounced in open court in Peshawar and given under our hands

' and seal of the Tribunal on this 26" day of September, 2022.

-

(ROZINA EHMAN) (FAREEHA PAUL)
Member (E)
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Learned counsel for the appellant present. Mr. Ghaffar Ali,

Accountant alongwith Mr. Noor Zaman Khattak, District Attorney .

for the respondents present. ,
Learned Member (Judicial) Ms. Rozina Rehman is on leave, - -

therefore, arguments could not be heard. Adjourned. To come

ﬂ
2
p—————————— e

(Salah-ud-Din)
Member (Judicial)

“up for arguments on 20.07.2022 before the D.B.
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Appellant present in person

Mr. Muhammad R;
Riaz Khan paj '
: nd
Assistant Advocate General alon 'akhevl, learned
Acco gwith Gha

untant for respondents present frar Al

26.049..:2022 before D.B, .

(Fare}a Paul)

Member (E)

(Rozina Rehman)
Member (J)
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18.06.2021

Junior to counsel for appellant present.

Muhammad Adeel Butt learned A.A.G for respondents
present.

Former made a request for adjournment as senior
counsel is not available. Adjourned. To come up on
21.10.2021 for hearing before D.B.

C )

(Rozina Rehman) - -Chairman
Member(J) ' ' '

Muhammad Adeel Butt, Addl. AG  for the respondents
present.

Former requests for adjournment due engagement
of learned senior counsel for the appellant before the
Hon'ble High Court. Request is accorded. To come up for
arguments on 22.02.2022 before the D.B. |

(Salah-ud-Din) | Chairman
Member(J)

22.02.2022 A Due to retirement of the Worthy Chairman, the

: "S* ””/Tribunal is defunct, therefore, case is adjourned to

|
~ |
21.10.2021 - Junior to counse! for the appellant and Mr. -

&

19.05.2022 for the same as before.



‘ 20;"08.20-20 ‘Due to summer Va'ca'tio'n;_ the case is adeurned to

22.10.2020 before D.B.

Reader. o

+22.10.2020 - -Juni'or‘:toAcouhseI for'the"appelian,t and Addl. AG
alongwith Ghaffar Ali, Accountant for the respondents
present. o - '
" The Bar is observing genéral strike today, therefore;’
the matter is adjourned to 17.12.2020 for hearing before

the D.B.
v | (Mian Muhammadj | Chign:a'n
© v« 17122020 0 Coungglfperthe appellant and Asstt. AG for the
o .
R respondents present. -

Former requests for adjdurnment as he is under
“heavy workload before the Honourable Peshawar High
Court today. Adjqurned to 12.03.2021 for  hearing

before the D.
_ Cha’:kﬂ n

E (Mian Muhammad
i ' Member(E)
1 \ ¥ ‘ o
12.03.2021 Junior to couhSeI for apbellant present. |

Asif Masood ‘learned Deputy District Attorney for
respondents present.

Former made a request for adjournment as senior counsel
is indisposed. Adjourned. To come up for arguments on
(& /74 _[2021-hefore D.B. |

(Mian Muhamm - (Rozina Rehman)
Member-(E) ~ Member (J)

f:-‘\.";.



©28.01.2020 None for the appellant present. Addl:AG
' alongwith Mr. Ghafar Ali, Accountant for respondents

present. Due to General Strike of the bar on the call of

Khy'ber Pakhtunkhwa Bar Council, the instant case is

| adjourned. To come up for further

proceedings/arguments on 24.03.2020 before D.B.
'1 : Appellant be put on notice for the date fixed.

X &

) Member Member
25.03.2020 Due to public holidays on account of Covid-19, the case
is adjourned. To come up for the same on 09.06.2020 before
D.B.
edder
09.06.2020 Bench is incomplete as one learned Member (J) is on

leave. Therefore, the case is adjourned. To come up for the

same on 20.08.2020 before D.B.

der
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' learned Deputy District  Attorney alongwith Gnafar Ali

Acceuntant.'present. Junior to counsel for the appellant seeks -

adjournment as senior counsel for the appellant is not.in

attendance. Adjourn. To come up for arguments on 27.09.2019

- befo1e D.B.

‘"f"‘“)( . ' (N~

Membel Member -

27..09.2019' Counsel for the appellant present Mr. Zlaullah DDA
‘ alongwith Mr. Ghafar Ali, Accountant for respondents
'present. Learned copnsel for the appellant submitted -

rejoinder which is placed on file. To come up for
arguments on 25.11.2019 before D.B.

ember _‘ |  Member

25.11.2019 Due to general strike of the KP Bar Council, the case is
adjourned. To come up on 28.01.2020 before D.B.

- e
M‘éﬁr . Member .

AN

- 05',0_8'2019 ~ Junior to;?ci:o_unsel for the appellant present. Mr. Zia Ullah =
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05.03.2019 Clerk of counsel for the appellant present. Mr Kablrullah

* Khattak, Additional AG for the respondents present ertten reply on
~ behalf of respondents not submitted. Learned Additional AG requested for

further adjournment. Adjourned to 10.04.2019 for written reply/corﬁments |

before S.B. %
) ' : (MUHAMMAD AMIN KHAN KUNDI) :
- . ™MEMBER '
10.04.2019 Counsel for the appellant and Mr. Kabir Ullah Khetttak

learned Additional Advocate General aloﬁgwith'Ghaffar Ali

Accountant for the respondents present.

Written reply submitted which is placed on record. To
come up for arguments on 12.06.2019 before D.B. The appellant '

may submit rejoinder within a fiortnight, if so advised.

12.06.2019 Counsel for the appellant and Mr. Muhammad Jan,
DDA anngw;th Ghaffar Ali, Accountant for the respondents
present.

Learned counsel for the appellant requests for time -

to submit rejoinder. May do so within a fortnight.

Adjourned to 05.08.2019 for-arguments before the
D.B.

Member




- 29.11.2018 7

- e

. Process Fee R

b=
v}
=
[72]
Q
T
@D
(i)
——

Ahata s o

T, e &

[earned?counsel for the appellant present. Preliminary-¢

arguments heard.

The apPellarﬂi (Secretary Village Council) has filed the
present service appcal -against his appointment order dated
19.01.2018, which was issued upon the decision of the l-Ion’Ble
Peshawar High Court Peshawar in Writ Petition 2174-P/2016.
Prayer of the appellant is that he be allowed back benefits w.e.f
23.12.2015.

Points raised need consideration. The appeal is admitted
for regul:’;u‘ hearing s*ubjec't to all legal objections. The appellant is -
>~d1rcctcd‘ to dcposn securlty and process fee within 10 days,
thereafter notices be issued to the rcepondcm; \\fo}q \\Jvrluon
rcply/commenis.-l\orcome up for written reply comments on
21.01.2019 before S.1B. : /

ember

1 21.01.2019 None present . on behalf of appellant. Ghafoor Al

Accountant representative of the respondents present. Written
reply not submitted. Representative of the respondents seeks
time to furnish written reply/comments. Granted. To come up

for written reply/comments on 05.03.2019before S.B.

)

Member T




FORM OF ORDER SHEET
Court of ' '
Case No. _1358/2018
Date of order

proceedings

Order or other broceedings with signature of judge

be put up there on _2F /)= /3

2 3
31/10/2018 - The appeal of Mr. Muhammad Saeed presented today by Mr.
Noor Muhammad Khattak Advocate may be entered in the
Institution Register and put up to the Worthy Chairman for proper
order please. .. - \
2 |11l ~2el%l G =

This case is entrusted to S. Bench for preliminary hearing to




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR

appEAL NO. [55D

/2018

MUHAMMAD SAEED VS LOCAL GOVT:
B INDEX o
S.NO. DOCUMENTS ANNEXURE | PAGE
1 Memo of appe_al I T | -“]‘.—-;.m
2| Condonation appiication | .o | a
3 | Advertisement 1. A 5-6.
_q 4 _ Educatlonai testlmomals ' B 7-11.
-5 | Merit list _~ o C ) 12.
6 Domlcne - | 1 ___P_ B '-13. }
7 Appomtment order E 14,
8 Re;:)résentatpn L a F ) M_Mﬂlws_:w .
9 | Memoofwrtpeton | G | 1621
10 JudgméntA o ~_H j— ?2 25
11 * lfnpugnnéa-(;}(ﬁiér R ) 26 B
12_ Departmental g@g@l_ L 3 21 -‘/-
13, [Vakalatnama | e |22
APPELLANT
THROUGH:
NOOR MOHAMIMAD KHATTAK,
ADVOUARTE



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

Khyber Pakhtukbwa
Servvice Tribunal

appeaLNO. 155 j2018 | jogg

Mr. Muhammad Saeed, Secretary Village Council (BPS-07), mm«a«.z) /fjf:%?fg
Q/0 the Assistant Director, LG&RDD Hangu....ccvavvevanannnnn. APPELLANT

VERSUS

1- The Secretary Local Government and Rural Development
Department, Khyber Pakhtunkhwa, Peshawar.

2- The Director General, Local Government and Rural Development
Department, Khyber Pakhtunkhwa, Peshawar.

3- The Assistant Director, Local Government and Rural Development
Department, District Hangu.
..................................................................... RESPONDENTS

APPEAL UNDER SECTION 4 OF THE SERVICE TRIBUNAL ACT,
1974 AGAINST THE IMPUGNED ORDER DATED 19.1.2018
WHEREBY THE APPELLANT HAS BEEN APPOINTED ON THE
POST OF VILLAGE SECRETARY (BPS-07) WITH IMMEDIATE
EFFECT RATHER THAN WITH RETROSPECTIVE EFFECT i.E.
W.E.F. 23.12.2015 AND AGAINST NOT TAKING ACTION ON
THE DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN
THE STATUTORY PERIOD OF NINETY DAYS

PRAYER: .
That on acceptance of this appeal the impugned order dated
F\! 19.01.2018 may very kindly be modify/rectify to the extent

edto-dayhat the appellant may be allowed/granted back benefits

R%W, including seniority w.e.f. 23.12.2015 instead of 19.01.2018.

E) 'qs\ 14 Any other remedy which this august Tribunal deems fit that
may alsc be awarded in favor of the appeliant.

R/SHEWETH:
ON FACTS:

1~ That the respondent No.2 through advertisements dated 27.06.2015
and 11.4.2015 invited applications from the suitable candidates for
the posts of Village Secretary/Neighborhood Secretary in the Local
Government and Rural Development Department. -Copies of the
advertisements are attached as annexure...vovcvcvicomrnnacanns cennndll

2- That appellant being local resident of village Council Darband applied
for the said post having the requisite qualifications and experience,
Copies of the educauonal testimonials are attached as annexure...B.

3- That appellant after participated in the written test and interview was
declared successful and he was subsequently placed at serial No.14




of the merit list. Copies of the merit list and domicile are attached as
DI EX U e s e v e v s e awas swmss s mcnsmnam ks n e m Emn R E e n £k m R R A C&D.

4- That inspite of having better merit position and having higher
qualification the appellant was ignored from the appointment against
the above mentioned post and appointed their eyed person namely

Mr Asad Habib S/O Said Habib, village Secretary Darband who was
not entitled for the said post on the reason that he was belonging to
Orakzai Agency. Copy of the appointment order of Mr. Asad Habib is
attached as anNeXUre......o i E.

5- That appellant feeling from the impugned appointment order of the
above mentioned person filed representation before the respondent
No. 4 but no heed was paid by to the said request of the appellant.
That appellant feeling aggrieved filed writ petition No. 2174/2016
before the Honorable Peshawar High Court Peshawar which was
accepted in favor of the appellant vide judgment dated 11.10.2017.
Copies of the representation, Memo of writ petition and judgment are
attached as anNNEXUNCaverearesvarrersmrancansassassassascnssansnnses F, G & H.

6- That the respondent Department implemented the judgment dated
11.10.2017 passed by the Honorable Peshawar High Court Peshawar
and appointed the appellant against the post of Village Secretary vide
order dated 19.01.2018 with immediate effect while the appellant is
entitle for appointment on the said post with retrospective effect i.e.
23.12.2015. Copy of the appointment order is attached as
2] 1412 (0 | <SPS 1.

7- That appellant feeling aggrieved from the impugned order dated
19.01.2018 filed Departmental appeal but no reply has been received
so for. Hence the present appeal on the following grounds amongst
the others. Copy of the Departmental appeal is attached as annexure
....................................................................................... J.

GROUNDS:

A- That the impugned order dated 19.01.2018 is against the law, facts,
norms of natural justice and materials on the record hence not
tenable and liable to be modified/rectified.

B- That appellant has not been treated in accordance with law and rules
by the respondent Department on the subject noted above and as
such the respondents violated Article 4 and 25 of the Constitution of
Islamic Republic of Pakistan 1973.

C- That in light of the merit list and having the requisite qualification the
appellant is fully entitled for appointment against the post of Village
Secretary w.e.f. 23.12.2015 instead of 19.1.2018.




D- That respondents acted in arbitrary and malafide manner appointed

the appellant against the post of village Secretary with immediate
effect instead of retrospective effect i.e. 23.12.2015, therefore the
same is not tenable in the eye of law and is liable to be
modified/rectified.

E- That the appellant has been discriminated by the respondent

Department while issuing the appointment order dated 19.01/2018
with immediate effect instead of w.e.f. 23.12.2015.

F- That the respondent Department violated the Civil Servants

appointment, promotion & transfer -Rules 1989 by issuing the
impugned order dated 19.01.2018 with immediate effect.

G- That appellaht seeks permission to advance other grounds and proofs
~ at the time of hearing. ’

It is therefore, most humbly prayed that the appeal of the
appellant may be accepted as prayed for

APPELLANT

THROUGH: WL
NOOR MOHAMMAD KHATTAK

MUHAMMAD MAAZ MADNI
ADVOCATES




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

14

APPEAL NO. ' 2018

MUHAMMAD SAEED VS LOCAL GOVT:

APPLICATION FOR CONDONATION OF
DELAY IN FILING THE ABOVE NOTED
APPEAL

R.SHEWETH:

1-  That the appellant has filed an appeal along with this
application in which no date has been fixed so for.

2-  That the appellant prays for the condonation of delay in filing
the above noted appeal inter alia on the following grounds:

GROUNDS OF APPLICATION:

A- That valuable rights of the appellant are involved in the case
hence the appeal deserve to decide on merit.

B- That it has been the consistent view of the Superior Courts that
cases should be decided on merit rather on technicalities
including the limitation. The same-is reported in 2004 PLC (CS)
1014 and 2003 PLC (CS) 76.

It is therefore prayed that on acceptance of this application
the delay in filing the above noted appeal may please be
condoned. . :

API?ELLA?&T |

12"
MUHAMMA{ SAEED

THROUGH:
- NOOR MOHAMMAD KHATTAK
ADVOCATE
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(N.W.F.P. Pakistan)
Secondary School Certificate Examination

SESSION 2004 (ANNUAL)

THIS IS TO CERTIFY THAT T H“""'-1MUHAWIMAD SAEED

SorvDaughter of _ i KA HAKIN ™ w.«.\\ anda
student of 71 1 & DISTRICT "HANGU. D 1 as passed
the Secondary School Certiﬂcafe:Examlnatlon o( the Boar&“ of Intermedlate and
Secondary Educatlon Kohat heid ln, i ‘MARCH 2004 o as.a PRIVATE
candldate He/She obtamed 440 Marks out of 850 - and has been placed in
Grade __Q___* Representmg e "GOOD»- ﬂf el \’ [ o

The Candudate passed i in the followmg subjects "”“i‘[ }' f': b
1\Engilsh 2, Urdu "\ 3. Islamiyat - 4'( Pak Studies‘ *.

®
5. \ Mathematics 6. PHYSICS " 17 7. CHEMISTRY 8 BIOLOGY
¥ - W roNT X / Y ey
Yo S \ . R "! T - !
. \ -.. R - L 7 "‘5 / / *

B

5 .
%, Daté of birth accordmg to admlssxon form i i _-f" - 25 MAY 1934

A‘[IESTEB* u@,\m‘\’ ED
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Mr. Mohammad Saeed S/0 Khayal Hakeem,
R/Q Village Darband, P/O Hangu,
Tehsil and District HANGU wsveassssssese

VERSUS .

1-  The Government of Khyber Pakhtunkhwa through Secretary
Local Government and Rural Development Department,
Khyber Pakhtunkhwa, Peshawar.

2- The Director General, Local Government and Rural
Development Department, Khyber Pakhtunkhwa, Peshawar.

3- The Assistant Director, Local Government and Rural
Development Department, District Hangu.

4-  The Deputy Commissioner Hangu, District Hangu.

5-  Mr. Asad Habib S/O Said Habib, : :

Village Secretary Darband, C/O . Assistant Director LG&RD
Department, District Hangu.

........ srssensssn e RESpONndents

WRIT PETITION UNDER ARTICLE 199 OF THE
CONSTITUTION _OF ISLAMIC _REPUBLIC OF
PAKISTAN 1973 AS AMENDED UPTO DATE
R/SHEWETH;
ON FACTS:

Brief facts giving rise to the present Writ petition
are as follows:

1-  That petitioner is the bonafide 'resident village Darband,
Tehsil & District Hangu and belongs to respectable family.
Copies of the CNIC and Domicile are attached as annexure

Hos £, 7

That respondent No.2 through advertisements dated

27.6.2015 and 11.4.2015 invited applications from - the

suitable candidates for the posts of Village Secretary/

| Neighborhood Secretary in the Local Government and Rural

FILED TODAY  Development Department, Copies of the advertisements are
4 %g,t;ched as ANNEXUNE wvververirernirenes s weeiee C&D,

Darband applied for the said post ‘having the requisite

qualifications and eXners Copies of the educational
testimonials are attache?ffébg%%'éxure TP TP P PR E.
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w o : -  JUDGMENT SHEET

IN THE PESHAWAR HIGH COURT,
MINGORA BENCH (DAR-UL-QAZA), SWAT -
(Judicial Department)

W.P No. 228-M/2014.
With Interim Relief

Mst. Husna Razzag d/o Abdur Razzag, r/o Village Morani Payeen,

Tehsil Balabat, District Dir Lower., , A

' ' (Petitioner)

Versus

Government of Khyber Pakhtunkhwa through Secretary (E & SE)

Department, Khyber Pakhtunkhwa, Peshawar and 17 others
(Respondents)

Present: Nemo for petitioner. . :

Mr. Rafiq Ahmad, Assistant A.G. alongwith .
Muhammad Shoaib, A.D.O, Dir Lower for official

. respondents.
Dateé of hearing;: "16.10.2017
JUDGMENT

| IJAZ ANWAR, J.- Yide-lour detailed ‘judgment in
the connected W.P No. 227-M/ é0‘14, we allow this
petition with dixjecti(.)nﬁt’o the official respondents to )
ailéw appointment of the -})etitioner agéinst the pést

of PET by considering her - professional

qualification of SD.PE and M.Sc in Health and
; Physical Education " into ﬁer accumulativé score.
Needless Vto observe that the .pletitioner“ sha‘ﬁ be_
appoihted_ w.e.f the date her gmervcol‘league-s were.
appointed purlsuant vto the same advertisemgnt. The:

petitioner shall be entitled to seniority but. not to

arrears of salaries. Moreover, the candidates/private

5

e
.

v 13 VN MR 22602018 Mdat. Hoosran AaZenq Vi3 Thwe G of Rbyber Paibiunkhas and 17 cthwes
. - g AUk "




Primed L

respondents, if any, already appointed shall not be

disturbed. | | S
Announced ' G/A '

Dt 16.10.2017  Mohammad Ibrahim Khan

JUDGE!/’"\ .

ljaz Anwar
- JUDGE

xtmmxummmwmﬁumwmum
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o : . JUDGMENT SHEET
- IN THE PESHAWAR HIGH COURT,
MINGORA BENCH (DAR-UL-QAZA), SWAT
(Judicial Department)

W.P No. 227-M2014
With Interim Relief

Mst. Saima Gul w/o Fayaz Ali Shah r/o Bambolai Payeen, Tehsil
Adenzai, District Dir Lower.
p , '  (Petitioner)
' : Versus
Government of Khyber Pakhtunkhwa through Secretary
Elementary and Secondary Education, Civil Secretariat Peshawar
and 04 others, ' s
C (Respondents)
Present: Abdul Qayum, Advocate for petitioner.

Mr. Rafiq Ahmad, Assistant A.G. alongwith
Muhammad Shoaib, 4,D.0, Dir Lower Jor official
respondents.

W.P No. 228-M/2014
With Interim Relief

Mst. Husna Razzaq dfo Abdur Razzag, v/oVillage Morani Payeen,
Tehsil Balabat, District Dir Lower. .-
(Petitioner)
Versus -
. Government of Khyber Pakhtunkhwa through Secretary (E & SE)
Department, Khyber Pakhtunkhwa, Peshawar and 17 others
) ' ‘ (Respondents)
Present: Nemao for petitioner.

Mr. Rafiq Ahmad, Assistant A.G. alongwith
Muhammad Shoaib, A.D.O, Dir Lower for official
respondents.

v W.P No. 251-M/2014
' With Interim Relief

Rabia Gul d/o Gul Sharif Khan r/o Mayar, Tehsil Samar Bagh,
District Dir Lower. . -
' (Petitioner) -
_ Versus ‘ ‘ :
Government of Khyber Pakhtunkhwa through  Secrelary
Elementary and Secondary Education, Civil Secretariat Peshawar
y and 04 others
‘ : _ (Respondents)
Present: Mr. Abdul Qayum, Advocate for petitioner. .

Mr. Rafig Ahmad, Assistant 4.G., alongwith
Muhammad Shoaib, A.D.O, Dir Lower for officiat
respondents. : :

Taperi . WP o, 20741 6 2034 3. Bmiene Ol V1. Gert AT HPK 416 sthaes
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- W.P No. -263-M/2014
With Interim Relief

Mst. Aneela Sarwat-w/o Waleed Zaman r/o Mohallah

Akhunzaddgan, Mayar, Tehsil Samar Bagh, District Dir Lower-. ,

. {(Petitioner) ,
‘ Versus ,
Government of Khyber Pakhtunkhwa tkrough Secretary

" Elementary and Secondary Education, Civil Secretariat Peshawar

and (4 others
(Respondents)
Present: Mr. Abdul Qayum, Advocate for petitioner.
Mr. Rafiq Ahinad, Assistant A.G. alongwith
Muhammad Shoaib, A.D.O, Dir Lower Jor aofficial
| respondents.
/ . .
Date of hearing: 16.10.2017
JUDGMENT

1JAZ ANWAR, J.- Through this single judgménf we

intend to dxspose of this petmon i.e W.P No. 227-M/
20i4 as well as the connected petltzons bearlng W.P
No. 22&1\4/_2014, W.P No. 251-M/2014 and WP
‘ | No. ‘263~M/2014, as common questi;)ns of law'and
// ' fact§ are involved in all these 'pet}tions. |

n .
/_'.-_2'

»
P~

As per assertions of petitioner in the
‘instant writ petition, the réspondent depaﬁment
advertised- Qariéus ‘po.sts including the post -of
Physical Education Teacher (P.E.T" BPS-15) in-
G.GM.S Bémbolai, Dir Lower through
adverﬁsement- on 5% .Januazy, 2014 publisﬁed in
daily “Aaj”. Petitioner, being an ,active-player of

different games in her educational career and also an -

Ctgoars 4P e, 22704 of 2014 et Swswen (i V. Gt af KPR 20t el
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athlete besides, h’aving the fequisite- qualification of
M.Sc. and Seniof Dipl_oma in Physicai Educatién
'(S;D.P-.E) aléngwith ex_periénce applied for the said
post. She secured 51/100 marks- in'NTS and
obtained acﬁumulaﬁve’ score of -104.34 and was‘
optimistic for her appointment but- ‘.astonishinglj
private fﬁSpon&ent No._;S Mst. Lubnaz Bég,um was -
appointed as’P.E.T in the mentioned school and the -

petitioner was ignored.

3 Petitioner Mst.. Husna Razzaq in W.p

No. 228-M/2014 has averred that she applied for the

‘post of P.E.T havihg the requisite’ qualification and

‘experience in - the advertisement published on -

05.01.2014 in daily “Aaj”. She scored 107.24 marks

- in the NTS and stood 2™ amongst fhe candidates for

 the- said post but private respbndenis No.4 to 18 -

ok Pe

were appointed and the petitioner was ignored -
despite she was higher in qualification than the

candidates appointed vide order dated 03.05.2014. ‘ _

4. Mst. Rabia Gul, who has filed W.P

" No. 251-M]2014, has asserted that she applied for

the post of P.E.T in five different schools as per

policy. After passing the N.T.S, the petitioner scored

VYN 2T 9 204 L. S108 il V3 G of KPK i e
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first position in G.GM.S Shontala with
accumulative score of 97,4._maik_s. She also signed
an offer letter dated 29.04.2014 issued by

Respondent No.3 for her appointment in G.G.H.S

Badin but>privat'e respondents No. 4 and 5 were

- appointed as P.E.Ts in the mentioned schools and

the petitioner was not considered for. her

appointment.

3. Similaﬂy, petitioner Mst. Aneela

i

Sarwat in W.P No. 263-M/2014 has averred that the

respondent department advertised the posts of P.E.T .
(female) vide-' advertisement ~ dated 04.01.2014
»published in Daily Express. Petiﬁener- having Senior -
Diploma in Physical Education and Master degree in
Health and Physical | lEducation, app}iefi for ﬁve
schools through N.T.S. :-mdkremained successful in
the said test..Thereaﬁer she was called for intewieﬁ.
‘Grievance of the ﬁetitioner is that she obtained
accumulative score of 81.34, howevér‘, her Senior

Diploma in Physfcak Education was not considered,

. hence, private respondents No. 4 & 5 were selected

and the petitioner was ignored despite she was

higher in qualification.

AP Mo, 2274 oF 14 ek, Sk Gk ¥4, Gt o 1P K, vy«
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N ‘ 6. Arguments heard. Record ;ﬁerused.
YA The common issue involved in all the ' e

cases is that pefi,tioners are holders of fhe
qualification of : Senior -Diploma in Physical-
Education (S.Ij.P.E) whilei the pre-requisite
qualification for the post of P.E.T (BPS-15) has been
mentioned in the advertisement as B.A/B.Sc from a
recognized university with one &ear Junior Diploma -
in Physical Education (JDPE) or equi;zalent
ceniﬁcate from . Army or: - other - equivalent
qualiﬁcation. Admittedly, the péetitioners have found
their place in the abpointmeni zone through their
merit, hoWeVér; they Qere deﬁied a‘p‘pointme.nt‘ fovxl‘

not holding the qualification of Junior Diploma in

D B

- Physical Education.

8. The ie_ameld céunsel for the petitioners ‘
haé referred to different judg_rn'ent§ of this Céurt
whereby' the same issue has fel;eatedly “been(: decided

D in a numbgr of cases ana many a time it was

o m;aintéined by the apex Court a;xd it was held therein

,ihat Senior Diploma in Physica} Educa't.ion (SD.PE) v

‘is; a higher diploma and .’d;e candidates possessing | |

‘higher -qualification cannot be deprived of their -

TejanciPs* WP No. 237:4 of 2014 Wl Baima GAe VA, Gowt of KPK and shery
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- } A appointment. against the posts of P.E.T. We have

noticed that despite the decisions of this Court which

have been maintained upto the apex Court, the

respondents ére continuou‘sly‘nq_t a&hering to the
jﬁdgménts of this Court that is. why'the candidates
are approaching this C§Urt ‘again‘ and again for this
issue. The august Supreme Coﬁft -of Pakistan in a
cei;ebréted Jjudgment “rendéred ‘in . the c,gsé titled

. “Hameed Aklitar _Niazi Vis. The Secretary,

qEsz‘ablz’.‘shment Division, deéfnment of Palistan
. o and others” (1996 SCMR 1185) held that:-

“We may observe that if the ’I‘rib.unal'o‘r this |
Court decides a point of law relating to the
terms of service of a civil servant which covers .
.not-only the case of the civil 'servant who

litigated, but also of other civil servants, who

- may have not taken any legal proceedings, in

such a case, the dictates of justice and rule of
good governance demand that the benefit of =~
the above judgment be extended to other civil

- servants, who may not be parties to the above
'litigation instead of compelling them to

i o - approach the Tribuns;nl or any other legal

forum”..

Th-e same view. Was followed by the

apex Court in another judgment in the case titled

. “Government _of Punjab, __through _ Secretary - -

§ ' ) : Education, Civil Secretariar, Lahore and others V/s.

Taponere ’ L Ko 30444 2014 M. G GUd Vs Giow of KA ared cthars
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Sameena ___Parveen __and othérs . f2009
SCM;R 1). R

8 We have also noticed fromi perusal of .
the record that pe‘:ti_tidners' in all these writ ‘petition.s ‘
were not allowed the. marks by respondents for
holding the degree of Master of Heal.t.h ;and Physic'a_l
Educatioﬁ.-and_ they have also not considered ihgir

'Senior Diploma in Physical Education. We, thus, are

left with no other choice but to allow’ all these

petitions with direction to the official respondents to

-~ allow appointment of petitioners against the posts of

PE.T by considgring their respécti_ve- professiona-l-
qﬁaliﬁcation of S.D.’P;E and M.Sc ‘in Health and-
'Physiéal Education into their 'a_ccumulati've- scores.
Neeciless to oﬁsewe that the petitioners shall be

appointed w.e.f the date their other colleagues were

“appointed pursuant to the same advertisement. They

shall be entitled to seniority but not to arrears of
salaries.  Moreover,  the candidates/private
respondents, if any, already appointed shall not be

disturbed,

9 Before parting with this judgment we

may observe that this Court in judgment dated

WP o, 227- of 2014 Mt Saicna Gud Va. Ookd wf KPIK s olaes




.
o - 16.05.20i 3 rendered in the case titled “Nagib Sz;zzqn -
Vis. Govt. of Khyber Pakhtunkhwa” (W.P No. 264-
M/2011), judgment dated 31.03.2004 in the case
; | | titled “Jan Muhammad and others V/s. Govt. of

NWFP and others” (W.P No.1472/2003), judgment

dated 28.06.2016 in the case titled “fjaz-ul-Haq V/s.
Gowt. of Khyber Pakhtunkhwa and others” (W.p
No. 644:-P/20161, judgrﬁent dated 24.02.2009 in case
titled “T;zj Pari V/s. Govt. and others” (W.P_No. | _‘ |
864/2007), judgment dated 28.05.2004 in case tifled
i “Masooa Khan V/s. Govt. of NWFP and other_s"’-
(W.P 'No; 1484/2003) and judgment datéd_ :
02.05.2000 in ‘case titled “Muhammad Azam and
M others V/s. Govt. of NWFP and others” (W.P No. |

1652-M/1999) discarded the objections of respondeht

department regarding non considering' ' the
S : »qualiﬁcation of SDP.E ‘for ;he post of P.E.T and
those judgments were either maintained by the apex
. ' o ~ Court orl no appeal has ‘been ﬁle& thereagainst ‘and

attained"ﬁnality. qu ready referencg* one judgmeht
; o | s réfgrred which was delivered on 27.06.2606 by -

the apex Court. in the case titled i.e “Umair Wahid

Vis. Govt_of NWFP” (C.P_No. 193-P/2006) but

TaimEPy ) WP . 2274 o 203452 Eaimna G Va. Gt of KK ot lrern
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despite .this the department is repeating this

obje__ction. We, therefo.re, zdire;'t the Director of
Elementary and Secondary Educafaion tbﬂc:;rculate'
this judgment to lall the District Officers of
Education Department of the Province thh strict
'directions to consider the holders of higher
qualification of SDP.E and M.Sc in Physical
Education for the posts of P.E.T and not 1o force thé
candidates for approaching the Courts again and

psl

again for the decided issue.

Announced \ 2

- Dr16.10.2017 Mohammad Ibrahim Khan

ljaz Anwar
JUDGE

G
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o 4-  That petitioner after participated in the written Test and

interview was declared successful and he was subsequently
placed at serial No.14 of the merit list and as such the
private respondent having below in merit was placed at
serial No.20 of the said merit list, That it is pertinent to
mention that at the time of advertisement, test and
interview the private respondent was the domicile holder of
Aurakzai Agency and not the domicile holder of District

Hangu. Copies of the merit list and domicile verification letter
are attached as anNexure .ccversserennass . F&G.

5-  That private respondent No.4 quite illegally managed to get
the Domicile of District Hangu vide dated 15.12.2015 before
the issuance appointment order though at the time of
advertisement and selection process the petitioner have no
domicile of District Hangu but the respondents allow the

petitioner to participate in the selection process. Copy of the
- Domicile is attached as annexure .....cueerererersens eounn H.

6- That inspite of having better merit position and having
higher qualifications than that of private respondent No.4,
the respondent No.3 inspite of knowing the fact that the
private respondent is having dual domicile holder appoint the
private respondent vide order dated 23.12.2015. Copy of the
appointment order is attached as annexure ....coerereees I

7-  That petitioner feeling aggrieved filed representation before
the respondent No.4 against the impugned appointment of
the private. respondent but no heed was paid by the
respondent No.3 to the said request of the petitioner though
the respondent No.4 also seeks guidance from the
respondent No.2 but still the respondents are not willing to

appoint the petitioner. Copie§ of the representation and
letter are attached as annexure ........... vevenensnnnes 'OF & K,

8- That petitioner feeling aggrieved and having no other
AT e remedy filed the present writ petition on the following
R Y | ff’“ fgrounds amongst the others.

GROUNDS:

A-  That the impugned appointment dated 23.12.2015 of
private respondent No.5 issued by the respondent
. No.3 are against the law, facts, norms of natural
| justice and materials on the record, hence not tenable
"+ and liable to be set aside.

That petitioner has not been treated by the respondent

Department | with law and Rules on the
subject noteg/ Paézﬁ)sogv%;aan as such the.respondents
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violated Article 4 and 25 of the Constitution of Islamic @

Republic of Pakistan 1973,

- That the respondent No.3 inspite of knowing the fact

that the private respondent No.5 have below in merit
as well as dual domicile holder has appointed the

private respondent in utter disregard of law and
prevailing rules. ~ . -

That the said impugned appointment are based on
political whims and wishes, therefore the same are not
tenable in eyes of law and liable to be set aside. -

That the respondénts discriminated the petitioner on
the subject noted above and as such the respondents

violated the principle of natural justice.

That not appointing the petitioner on the post of
Village Secretary inspite of having better merit position
than that of private respondent, the respondent No.3
totally violated the selection criteria and appointment,
promotion and transfer Rules 1989.

That the respondent Department acted in arbitrary and
malafide. manner by ignoring the petitioner from
appointment on the post of village Secretary. |

That petitioner seeks permission to advance other
grounds and proofs at the time of hearing. '

It is therefore most humbly prayed that on acceptance

~of this writ petition the appointment order dated 23.12,2015

of the private respondent No.5 may very kindly- be set aside

= o e, . and the respondents may please be directed to appoint the

Taad ?fé—“ i3 petitioner on the post of Village Secretary (BPS-07) with all

| back benefits. Any other remedy which this august Court

b deems fit that may also be awarded in favor of the
petitioners. ‘

INTERIM RELIEF: | -
That the operation of the appointment order dated

23.12.2015 of the private respondent No.5 may very kindly be
suspended till the disposal of this writ petition,

FILED TODAY

D%utyf wistrar
04 JUN20%6

!
i
H
t
1

- WP2174P2016CF




. MOHAMMAD SAEED
THROUGH:

NOOR MOHAMMAD KHATTAK
- ADVOCATE HIGH COURT

. (0345-9383141)
VERIFICATION '
It is verified that no other earlier writ petition, was f‘ led between the
parties.
DEPONENT
LIST OF BOOKS:

1. CONST IT UTION OF PAKISTAN.
2. SERVICES LAWS BOOK. .
3. ANY OTHER CASE LAW AS PER NEED.

 FILED TODAY
Deputy Qeg{s%fsr
04 JUN2016

WP2174P2016CF




' BEFORE THE PESHAWAR HIGH COURT PESHAWAR @

WRIT PETITION No._2 /' )& /2016

' MUHAMMAD SAEED Vs GOVT: OF KPK

AFFIDAVIT '
| I Muhammad Saeed S/O Khial Hakim R/O Village Darband
District Hangu do hereby solemnly affirm that the contents of this
implementation petition are true and correct to the best of my

knowledge and belief and nothmg has. been concealed from this
Honorable Court

%@

MUHAMMAD SAEED
NIC: 14101-2137347-1

T i i

Certivicd! 1 ¢ oyar waritizd an solemnly
affirmucon QELE i 12 s, this.,.

day of....... Iz!;?/ ...... /é A%

slo, / M—*

who was
Who is puw

.......
...............

-----------------------

é/'w/é

& ¢ smerissloner
Foaly ¢ Yeshawaf, .-
et

1
ol ‘

Deputy Pepistrar) Wt |
04 JUNATB |

FILED "igﬁDAY

- WP2174P2016CF



BEFORE THE PESHAWAR HIGH OURT PESHAWAR @ |
WRIT PETITION NO. ). /0 & /72016
Mohammad Saeed VS ~ Govt: of KPK

ADRESSES OF PARTIES

M Mohammad Saeed S/O Khayal Hakeem,
R/O Village Darband, P/O Hangu, , .
TehS” and District Hangu ll‘lll.Il.l..llll.l.;l..lll.ll.'lllllilolllll Petitioner

VERSUS

1- The Government of Khyber Pakhtunkhwa through Secretary
~ Llocal Government and Rural Development Department,
- Khyber Pakhtunkhwa, Peshawar.
2-  The Director General, Local Government and Rural
Development Department, Khyber Pakhtunkhwa, Peshawar.

3- The Assistant Director, Local Government and Rural
, Development Department, District Hangu.

4= The Deputy Commissioner Hangu, District Hangu.

5-  Mr. Asad Habib S/O Said Habib, |

- Village Secretary Darband, C/O Assistant Director LG&RD
Department, District Hangu. ' '

................... curesssessninanene. RESpONdents

PETITIONER

| FLED7ODAY |

. DeputyRegisrar | yupouGH:

it DRUUNZE | NOOR MOHAMMAD KHATTAK
o ADVOCATE

l- . | MOBILE NO.0345-9383141 3
S —— L - g

WP2174P2016CF
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JUDGMENT SHEET - -
IN THE PESHAWAR HIGH COURT, PESHAWAR
JUDICIAL DEPARTMENT

GMENT
W.P.NO. 2174-P/2016 with [.R.

Date of hearing: 11-10-2017

* Petitioner (Muhammad Saeed) By Mr. Noor Muhammag\g
Advocate. . .- -

Respondents (Govemment'oé KP ) By Mr. Moeen-ud-Din
Hamayun, A.A.G. , i .

MUHAMMAD GHAZANFAR KHAN. J.- Through instant
petition under Article 199 of the Constitution of Islamic
Republié of Pakistan, 1973, Muhammad Saeed, petitioner

herein, has sought the following relief:-

“It is therefore most humbly prayed that on
acceptance of this writ petition the appointment
order dated 23.12.2015 of the private respondent
No.5 may very kindly' be set aside and the
respondents may-please be directed to appoint the
petitioner on the post of Village Secretary (BPS-
07) with all back benefits. Any other remedy
which this august Court deems fit that may also -
be awarded in favor of the petitioners”.

2. Brief facts .of the case, as narrated in thg petition,
are that Director General, Local Government and-Rural
Development -- Department, Khyber Pakhtunkhwa,
Peshawar (Respdndent No.2) advertised certain posts of

Village Secretary/Neighborhood Secretary through

«~  NTS; that the petitioner being eligible applied for the
A

said post; that after test and interview, merit list was

prepared wherein petitioner was placed at Sr—iY /




2
whereas respondent No.5 was placed at Sr, No.20. It
has been alleged that at the time of advertisement, test
gnd interview, respondent No.5 was domicile holder of
Aurakzai Agency and not that of District Harigu, whic;h

he illegally managed to get just before issuance of

appointment order. That in spite-of having better merit

position and having higher qualifications, instead of the |

petitioner, respondent No.S,: who admittedly is dual
domicile h'bld'er, has been appointed vide order dated
23.12.2015. Feeling aggrieve::d, the petitioner submitted
a represeniétion to respondent No.4 but his request was

not heeded to. Now the petitioner has filed instant

~ petition for redressal of his grievance.

Comments were asked for from the respondents

which have been filed.

3. We have heard arguments of Mr. Noor

Muhammad Khattak, Advocate, for the petitioner and

| Mr. Moeen-ud-Din Hamayun, A.A.G., for the official

respondents.

4. The post of village secretary was advertised and '

it was specifically mentioned in the advertisement that

the candidate belonging to concemned village/

neighborhood council would be preferred. The

_petitioner surely is resident of Darband, Tehsil and

P

District .Hangu as is evident from his CNIC and

domicile issued to him by the competent authority on




3

| - 22.1.2002. His educational certificates do support his
| ‘ , . _

contention.
5. On the other hand, respondent No.5 though was
employed on the basis of a domicile which was issued

to him on 15.12.2015 about eight days jarior to issuance

of appbintrnent- order dated 23.12.2015. Another fact

E=

o '  which is apparent on the record is that prior to the
. above said domicile of respondent No.5, he had
! - obtained domicile of Aurakzai Agency from Political

Agent on 14.42010. This fact was confirmed by

Political Agent Aurakzai Agency through his letter No.
1012-PA/AN/Domicileverf09 dated 232016, No
doubt, a person can relinquish his petmanent abode but =
according‘ to rules, he shall have to first caﬁcel his
O previous domicile and ﬂien can get a new one on the
| basis of ;:aﬁcelled domicile. In the instant case,

respondent No.5 has never cancelled his previous

domicile certificate and got the new domicile of Hangu
District some éight days prior to his appointment which

shows that the second domicile has only been ménaged

- . e a—— - aa— me=

‘through illegal means just to get job by depfiving the
'rightﬁxl person, There 1s a report available on the file
dated 27.4.2017 wherein Zahid Shah, Nazim Village
Co,uncil' Darbaﬁd, Tehsil and District Hangu, vide letter

No. 30/2017, has reported that respondent No.5 is not




| 6 | _ 6. The doqumentary evidence available on the @
- -~ record depicts that petitioner is the rightful claimant and

is resident of district Hangu and respondent No.5 is not

permanent resident of Darband, Dlstrxct Hangu So for_

appointment against the post of vnllage council

secretary, the respondent No.S has fraudulently shown

himself to be the resident of District Hangu. |

7. Resultantly, we accept this writ petmon, set aside

order dated 23 12.2015 to extent of appointment of

respondent No, 5 and direct the respondents to appoint

the petltloner agamst the post of village secretary

BPS-7. %/W {/ %%. s 6
' e

o1

Announced:
- 11-10-2017

: un, Pashawar

"Pa T




OFFICE OF THE ASSISTANT DIRECTOR
LG & RDD HANGU

No. _ 472 /AD LG&RDD(H)

Date _| ¢ - o] /2018

Conseguent upon the decision of Peshawar High Court Peshawar

announced dated 11/10/2017 in the writ petition No. 2174P/2016, the

undersigned is pleased to appoint Mr. Mohammad Saeed S/0 Khayal Hakeem rfo-

Viliage Darband, Tehsil & District Hangu as Secretéry, Village Council (BPS -07)

with immediate effect_.

Terms & Conditions:

1. The appointee will be governed by such rules & regulations issued by the Government
or may be issued hereinafter for category of post to which he belongs.

2. Before assumption of charge, the appointee will provide Medical Fitness Certificate
from the Medical Superintendent, Shaheed Farid Khan Hospital Hangu to the office of
the Assistant Director, LG&RDD, Hangu.

3. The appointee will remain on probation period for one year.

4. In case the appointee wishes to resign from service at any time, ane month prior notice
should be necessary or in lieu thereof one month pay shall be forfeited. )

5. The documents / particulars reflected /submitted will be abided upon me, if found
wrong or bogus. ‘

-~

. 7
' AJI’ ANT DIRECTOR

LG&RDD HANGU

No__. G /AD1GE&ROD(H)  Date |§. ol Ja018
Copy forwarded to:-
1. The Director General, LG &RDD, Khyber Pakhtunkhwa, Peshawar.
2. The Resigtrar, Peshawar High Court Peshawar. .
3. The District Nazim, Hangu.
4. The Deputy Commissioner, Hangu.
5. The District Accounts Officer, Hangu.
6. The Supervisor, LG&RDD, Hangu.
L/‘. Mr. Mohammad Saeed S/0O Khayal Hakeem r/o Village Darband, Tehsil &

District Hangu .
- as 4£4?in&f%§?¢wﬂ

A N LG&RDD HANGU




. The Director (;eneral

Local Government & Rural l)evelopmcnt Department,
Kh vber Pakhtunkhwa, Peslm war.

Subject: e L

| DEPARTMENTAL _APPEAL _AGAINST _TILE IMPUGNED
ORDER DATED 19.1.2018 WHEREBY THE APPELLANT IIAS
BEEN APPOINTED ON THE POST QF VILLAGE SECRETARY
(BPS-07) WITH IMMEDIATE EFFECT RATHER 711/1N WIF]]
RETROSPECTIVE EFFECT LE. W.E I, 23.12.2015.

Respected Sir,

It is most J'es‘péc{/itlly stated that your good self through advertisements
dated 27.06.2015 and 11.4.2015 invited applications from the suitable candidates

Jor the posts of Village Secretary/Neighborhood Secretary in the Local

Government and Rural Development Department. 1 was being local resident of

village Council Darband applied for the above mentioned post having the requisite
qualifications and experience and afler participation in the written test and.
interview was declared successful and he was subsequently placed at serial No.14

~of the merit list but inspite of having better merit position and having higher

qualification | was ignored from the appointment against the above mentioned post

~and appointed another  person namely Mr Asad Habib S/O Said Habib, village

Secretary Darband who was not entitled for the said post on the reason that he was
belonging to Orakzai Agency. | was feeling from the appointment order of the

- above mentioned person filed writ petition No. 2174/2016 before the Honorable

Peshawar 1ligh Court Peshawar which was accepted in favor of the me vide

Judgment dated 11.10.2017 and in pursuance of the above mentioned judgmeht [

was appointed against the post of Villuge Secretary vide order dated 19.01.2018
with immediate effect while the appellant is entitle for appointment on the said post
with retr ospective effect ie. 23.12.2015. 1 am further feeling agerieved Jrom the

above mentioned appointment order i.e. 19.01 2018 filed this Departmental appeal
before your good self

It therefore, most humbly prayed that on acceptance of this
Departmental appeal the impugned order dated 19.01.2018 may kindly be
modify/rectify (o the extent of the appellant may be allowed/granted back
henefits including seniority w.ef. 23.12.2015 instead of 19.01.2018. Any

other remedy which your good self deems fit that may also be awarded in
Javor of me.

Dated: 16.02.2018.

Secretary Village (,()unc// (B.I’S—()7),
O/0 the Assistant Director, LG&RD angu
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 OF 2018 -
' (APPELLANT)
L uhosmmed? vé;w/ (PLAINTIFF)
o (PETITIONER)

VERSUS m -
(RESPONDENT) '
Zﬂw/ / J //4/1 | (DEFENDANT)
I/We WM f)

Do hereby appoint and constitute NOOR MOHAMMAD
KHATTAK, Advocate, Peshawar to appear, plead, act,
compromise, withdraw or refer to arbitration for me/us as
- my/our Counsel/Advocate in the above noted matter,
without any liability for his default and with the authority to
engage/appoint any other Advocate Counsel on my/our cost.
I/we authorize the said Advocate to deposit, withdraw and
receive on my/our behalf all sums and amounts payable or
deposited on my/our account in the above noted matter.

Dated. / /2018 @“

CLIENT -

ACCEPTED

NOOR MOHAMMAD KHATTAK

M MAAZ MADNI
ADV CATES
OFFICE:
Flat No.3, Upper Floor, . .
Islamia Club Building, Khyber Bazar, . /%V
Peshawar City.

Phone: 091-2211391
Mobile N0.0345-9383141
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAW&& .

SERVICEAPPEAL NO.1358/2018.

. .- Muhammad Saeed, Secretary Village Council (BPS-07)
Office the Assistant Director,

LG&RDD, District Hangu............................APPELLANT,

fu—
.

w

AP

VERSUS

Secretary LG, E&RDD.
Director General, LG, E&RDD.
Assistant Director, LG&RD Hang............RESPONDENTS
REPLY OF THE RESPONDENTS.
Reépectfully Sheweth: -
PRELIMINARY OBJECTIONS

That the appellant has got no cause of action to file instant appeal.
That the appellant has got no locus standi.

That the instant appeal is not maintainable. .

The éppellant has not exhausfed departmental remedy.

That the instant appeal is time barred.

ON FACTS.

1.
2.
3.

Correct.

Correct.

Incorrect. The list mentioned by the appellant in which he is at serial No.14
is not the merit list as it is the result of written test conducted by NTS before
the interview. |
Incorrect. As per available record, Mr. Asad Habib was on top of the merit
list, recommended by the Selection & Recruitment Committee and appointed
as Secretary Village Council Darband. (Annexure A)

Incorrect. No such departmental appeal of the appellant is available on office
record. '

In implementation of the Judgement dated 11-10-2017 of Peshawar High
Court, (Annexure-B) announced in Writ Petition of the appellant, the
appointment Order of Mr. Asad Habib. S/O Said Habib was cancelled vide
(Annexure-C’)and instead Mr. Muhammad Saeed S/O Khyal Hakeefn R/O
Village Darband Tehsil & District Hangu was appointed as Secretary Village
Council (BPS-07) Vide Order No. 62/AD LG&RDD(H) dated 19-01-2018

: v
with immediate effect (Annexure D) which ispconsonance of the Judgement: -

of the Peshawar High Court, Peshawar.

Incorrect. As already clarified in Para 5 above.

=




ON GROUNDS. .

A. Incorrect. The appointment order is a la;Jvful document issued in light of the
prevailing laws”and rules i-¢“Civil ‘Servants Appoinﬁnent, Promotion and
Transfer rules 1989 as well as judgment of the Peshawar High- Court,
Péshanar; B |

B. Incorrect. The case of the appellant has been processed according to the rules

" and policy of the Provincial government in vogue.

C. Incorrect. The appellant was appointed as Secretary Village Council (BPS-07)
Vide Order No. 62/AD LG&RDD (H) dated 19-01-2018 with immediate
effect as per law regulating services of the appellant. '

D. Incorrect. According to the Provincial Government Recruitment Policy,
appointment and promotion always made with immediate effect.

E. Incorrect. As replied at Para -D.

F. The Judgment of Honorable Peshawar High Court, Peshawar dated 11-10-
2017, was implemented in letter and spirit. The Government of Khyber
Pakhtunkhwa has promulgated the Khyber Pakhtuhkhwa Civil Servants
(Appointment, Promotions & Transfer) Rules 1989 whiéh is liable to be
implemented by all the departments in the Province. Under the said rules, it .
has clearly been providéd that all appointments orders be issued with
immediate effect. Therefore, this order was issued according to rules &
regulations as well as policy of the Provincial Government in vogue.

G The additional grounds, if produced by the appellant will be replied at the time

of arguments.

It is requested that this Honorable Service Tribunal may graciously dismiss

the instant appeal with cost.

)

Secretary LG&RDD,
(Respondent No.1)

ral, LG&RDD,

: Rura! Dew,:hnment
er Pakhtunkiwa

(SECRETARY) "
Govt: of-Khyber 'E-’al-:!." S Lhwa '
f.ocal Gov- wctiet . .wural Dev: %///&M
i aartioent ) )
b Assistall 6r, LGERDD, Hangu.
(Respondent No.3)
Assistant Director

KL & RDD Hangu
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JUDGMENT SHEET
IN THE PESHAWAR HIGH COURT, PESHAWAR
JUDICIAL DEPARTMENT

TUDGMENT
W.P.NO. 2174-P/2016 with LR.

Date of hearing; 11-10-2017

Petitioner (Muhammad Saced) By Mr, Noor Muhammad\§
Advocate.

Respondents (Government of KP ) By Mr. Moeen-ud-Din
Hamayun, A.A.G.

MUHAMMAD GHAZANFAR KHAN, J.- Through instant
petition under Asticle 199 of the Constitution of Islamic
i Republic of Pakistan, 1973, Muhammad Saced, patitionér
herein, has sought the following relief:-
“It is therefore most humbly prayed that on
acceptance of this writ pctition the appointment
order dated 23.12.2015 of the private respondent
‘ No.5 may very kindly be sct aside and the
1‘ tespondents may please be directed to appoint the
: . petitioner on the post of Village Secretary (BPS-
07) with all back benefits. Any other remedy
‘ which this august Court deems fit that may also
i be awarded in favor of the petitioners™.
l 2. Brief facts.of the case, as narrated in the petition,
l .
1‘ are that Director General, Local Government and Rural
| Development - Department, Khyber Pakhtunkhwa,
Peshawar (Respondent No.2) advertised certain posts of
1 _ Village Secretary/Neighborhood Secretary through
-~ NTS; that the petitioner being eligible applied for the

g@ b, said post; that after test and interview, merit list was

prepared wherein petitioner was placed at

———— -
g
o
rd
“
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whereas respondent No.5 was placed at Sr. No.20. it
has been alleged that at the time of advertisement, test
and interview, respondent No.5 was domicile holder of
Aurakzai Agency and not that of District Hangu, which
he illegally managed to get just before issuance of
appointment order. That in spite of having better merit
position and having higher qualifications, instead of the
petitioner, respondent No.5; who admittedly is dual
domicile holder, has been gppointed vide order dated
23.12.2015. Feeling aggrieved, the petitioner submitted
a representation to respondent No.4 but his request was
no; heeded to. Now the petitioner has filed instant
petition for redressal of his grievance.

Comments were asked for from the respondents
which have been filed. '
3. W;: have heard arguments of Mr. Noor
Muhammad K]mattak, Advocate, for the petitioner and

Mr. Mocen-ud-Din Hamayun, A.A.G., for the official
respondents,

4,  The post of village secretary was advertised and

it was specifically mentioned in the advertisement that
the candidate belonging to concemed village/
neighborhood council would be preferred. The

petitioner surely is resident of Darband, Tehsil and

District Hangu as is evident from his CNIC and
s‘)

domicile issued to him by the competent authority on
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22.1.2002. His educational certificates do support his
contention.

5. On the other hand, respondent No.5 though was

employed on the basis of a domicile which was issued
to him on 15.12.2015 about cight days prior to issuance
of appointment order dated 23.12.2015. Another fact
which is apparent on the record is that prior to the
above said domicile of respondent No.5, he had
obtained domicile of Aurakzai Agency from Political
Agent on 14.4.?010. This fact was confirmed by
Political Agent Aurakzai Agency through his letter No.
1012-PA/AN/Doinicile:verf/09 dated 2.3.2016. No
doubt, a person can relinquish his permanent abode but
according to rules, he shall have to first cancel his
previous domicile and then can get a new one on the
basis of cancelled domicile. In the instant case,
rcspondént No.5 has never cancelled his previous
domicile certificate and got the new dlomicile of Hangu
District some eight days p'rior to his appointmf:nt which
shows that the second domicile has only been managed
through illegal means just to get job by depriving the
rightful person. There is a report available on the file
dated 27.4.2017 wherein Zahid Sheh, Nazim Village
Council Darband, Tehsil and District Hangu, vide letter
No. 30/2017, has reported that respondent No.5 is not

attending the office withoutany information.

P L



6. The documentary evidence available on the @

record depicts that petitioner is the rightful claimant and

is resi;icnt of district Hangu and respondent No.5 is not

permanent resident of Darband, District Hangu. So for
appointment against the post. of village council
secretary, the respondEnt No.5 has fraudulently shown
himself to be the resident of District Hangu.

7.  Resultantly, we accept this writ petition, set aside

order dated 23.12.2015 to extent of appointment of

respondent No.S and direct the respondents to appoint

the petitioner against the post of village secretary M
-~ Cerd?
BPS-7. S -fot A (1) %%, e
' %/M .
79’4’/

Announced: f R\W‘F .
11-10-2017 !
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OFFIGE-OF THE ASSISTANT DIREXTOR; 1
116G ‘& RDD-HANGU 1

NG . bl /ADLGRRBOH)

vate [~ o]  jJ26i8

Conségueht upon the decision: of. Peshawar Hugh Coutt Peshawar
announced dated 1171072017 in, thé writ petition ‘NS 2174P/2016 the
unders:gned i¢ pleased to cancel the appointment order No- 124/A‘D/LG&RDD(H);
dated 23,_{_1_2139_{{ Serial No: 13/ réspect of Mr: Asad Habib S/O Said Habib

resident of Darband @siSecrétary, Village Cou ncil:Darbahdwith immediaté efféct.

LG&RDD:HANGU'

Noi_. é’ __-_/AD1G&RDD{H) %—ba’fe 19 ol J261=é i
Copy forwarded 10.:-

The Director:General, tG &RDD, Khyber pakhtunkhwa, Peshawar;.;,
. The Resigtrar; Peshiawar High Court Peshawar:

. The:Disttict Nazim:. Hangu..

The: Deputy Comenissioner, Hangu.

The: District Accounts Officer, Hangu.

The Supervisor,- LG&RDD;, Hangu

Mr: Asad’ Hablb S/0. Said Habib. t/o Darband

o ASYSTANT DIRECTOR
& | | LG&RDD HANGU!

s




OFFICE OF THE ASSISTANT DIRECTOR

LG & RDD HANGU
No._ 47 JAD LGEROD(H)
Date {{ - ol j018
‘ 1 T - 26
-~

Consequent upon the decision of Peshawar High Court Peshawar
announced dated 11/10/2017 in the writ petition No. 2174P/2016, the
undersigned is pleased to appoint Mr. Mohammad Saeed S/O Khayal Hakeem r/o

Village Darband, Tehsil & District Hangu as Secretary, Village Council {BPS -07)
with immediate effect.

Terms & Conditions:

1. The appointee will be governed by such rutes & regulations Issued by the Government
or may be issued hereinafter for category of post to which he belongs.
2. Before assumption of charge, the appointee wiil provide Medical Fitness Certificate
" from the Medical Superintendent, Shaheed Farld Khan Hospital Hangu to the office of
the Assistant Director, LG&RDOD, Hangu.

3. The appointee will remain on probation period for one year.

4. 1In case the appointee wishes to resign from service at any time, one month prior notice
should be necessary or in licu thereof one month pay shall be forfelted.

5. The documents / particulars reflected /submitted will be ablded upon me, If found

Wrong or bOKUS. .

LG&RDD HANGU

No. _Sgg /AD LG&RDO(H) Date Ig' ol /2018

Copy forwarded to:-
1. The Director General, LG &RDD, Khyber Pakhtunkhwa, Peshawar.
Thie Resigtrar, Peshawar High Court Peshawar.
The District Nazim, Hangu.
The Deputy Commissioner, Hangu.
The District Accounts Officer, Hangu.
. The Supervisor, LG&RDD, Hangu.
l/?‘. Mr. Mohammad Saced S/O Khayal Hakeem r/o Village Darband, Tehsit &

District Hangu
i

LG&RDD HANGU

A S — ———

oW
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- JUDGMENT SHEET

IN THE PESHAWAR HIGH COURT, .-~

" MINGORA BENCH (DAR-UL-QAZA), SWAT
(Judicial Department).

 W.P No. 228-M/2014
. With Interim Relief

Mst Husna Razzaq d/o Abdur Razzaq, r/o Village Morani Payeen,

E Teh.s:! Balabat District Dir Lower.,

(Pet:tzoner)

Versus

: ‘_ . Governmen{ of Khyber Pakhtunkhwa through Secretary (E & .SE y]
. Department, Khyber Pakhtunkhwa, Peshawar and 17 others

Present: _Nemo for petitioner.

(Respondents)

Mr. Rafig Ahmad, Assistant A.G. alongwith
Muhammad Shoaib, A.D.O, Dir Lower for official

respanderlzisl. .
Date of hearing® -~ - 16.10.2017
JUDGMENT

o A'.-UAZ ANWAR, J.- Vide-,E our detailed judgment in

“the 'c;onnected W.P. No. 227-M/ 2014, we allow this
petition with direction to the official respondents to
‘allow appointment of _the: petitioner against the post

of PET by bonsidering her- professional

qualification of SDP.E and MSc in Health and

' Physical Education into her accumulative score.

’

" Needless to observe ,that the petitioner‘ shall be

e :.appomted w.e. f the date her other colieagues were

'appom’ied pulsuant to the same advemsement The

petitioner shall be-_~entitled to seniority but not. to

. arrears of salaries. Moreover, the candidates/private

Ttimﬁ?;-

-
re

WP NS, ZZEANTIA Mt Hhowrsk RaTIug V. The Gost of divgtime PabMunknas aad 47 othars




.

5. .

W L respopdénts,' if any, already appointed shall not be

disturbed. o
- Announced o @/

"Dt 16.10.2017 Molmmmﬁd Tbrahim Khan

JUDGE [‘\ o

S 7
LI Tjaz Anwar
JUDGE

"

TeprolPss #o.8 Ho. 204 b, Husnk Bazrsg Vs Tha Gowt. of WP&NMI e t] stk
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st * JUDGMENT SHEET

. ... . . :l . INTHEPESHAWAR HIGH COURT,
o - ©  MINGORA BENCH (DAR-UL-QAZA), SWAT
' L (Judtczal Department) ,

W.P No. 227-M/2014
With’lnten’m Relief

 Mst. Saima Gul w/o Fayaz AI: Shah r/o Bambolaz Payeen T ehsil
‘ _ Adenzai, District Dir Lower.
| e : (Petit:'oner)
’ o : ' ' Versus -
Governmenr of Khyber Pakhtunkhwa through Secretary
" Elementar v and Secondary Education, Civil Secretariat Peshawar
ana’ 04 others.
; : : (Respondents)
" Present:  Abdul Qayum, Advocate for petitioner.

Mr. Rafig Ahmad, Assistant A.G. alongwith -
Muhammad Shoaib, A.D.O, Dir Lower ﬁ)r official
respondenl.s ) e

With Ipterim Relief

- Mst. Husna Razzaq d/o Abdur Razzaq, r/o Vleage Morani Payeen,
T ehsil Balabat, District Du' Lower.
: (l’etmoner)

- Versus . '

. Govemmenr of Khyber Pakhtunkhwa througk Secr(’ra)y (E & SE)

; Departmenz Khyber Paichtunkhwa Peshawar and 17 others

: _ ' (Refpondent )

'\. ..E.!'..‘?.f‘.,‘é.'.!!.’. Nemo for petitioner.

Mr. Rafig Ahmad, Assistant A.G. alongwith
Muhammad Shoaib, A.D.O, Dir Lower for official
respondents.

! ' - WPNe.251-M2014
_ ' : With. Interim Relief

j : "~ . Rabia (rul dlo Gul ‘Sharzjr Khan r/o Mayar, Tehsil Samar Bagh,
- DisirictDir Lower.

. (Pefitioner) :
i , Versus B ‘ IR
' . Government of Khyber Pakhtunkhwa through  Secretary
‘ ' . Elementary and Secondary Lducation, szzl Secretariat ]’eshmvar

: N and 04 orhws
' ' : (Respondents)
M - Present: . Mr. Abdul Qayum, Advocate Jor petitioner.
i : i
Mr. Rafiq Ahmad, Assistant A.G. alongwith
: ) o - ~ Muhcammad Shoaib, A D.0O, Dir Lower for official
4 R f . o o respondents _

TS . WP Ko 20705 1044 Lok, Raiww Ond Vi Gt of MPX 3 sty
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h Elementary and Secondary Educatwn, Civil Secretariat Peshawar

-2

W.P No. -263-M/2014
Yith Interim Relief

Mst. Aneela Sarwat w/o -Waleed Zaman r/o Mohallah

Akhunzaddgan Mayar, Tehsil Samar Bagh, District Dir Lower.
: o Versus
Government of Khyber * Pakhtunkhwa through Secretary

and 04 others-.
: (Rcspondems )
- . Present: Mr. Abdul Qaymn, Aa‘vocate for petitioner. .

Mr. Rafiq Ahmad, Assman{A G. alongwith

Muhammad Shoaib, A.D.O, Dir Lower for afficial

respandent.s
" Date of hearing: - 16.10.2017

JUDGMENT

1JAZ ANWAR, J.- Through this single judgment we

| * intend té dispose of this petition i.e W.P No. 227-M/

- 2014 as well as the connected petitions bearing W.P

_No. 228-M/2014, W.P No. 251-M/2014 and W.P

" No. E"263-1\/.[/2014, as common questionsf’éf law and

'  ; facts are involved in all these petitiohs.

P

2 As per- assertigns_of petitionef in the

~ instant writ ‘petition,‘; the respondent department
‘advc-rtised" variogsﬁ | posts jinclucling ‘the post of .
Physical Education Teacher (P.ET BPS-15) in
G.G.M.S  Bambolai, Ab Dir Lower through

advertisement on 5" January, 2014  published in

1 daily “Aaj”. Petitioner, being an active player of

" Yopmars:

-y

- different games in her educational career and also an

WP Mo, 227 of 2014 AL Sauma Gl W Oot ol KPK and others

—~—

(Petitioner) ,A



... petitioner was ignored.

-3..

. athlete besides, having the requisite qualification of

M.Sc and Senior Diploma in Physical Education

‘(S.‘D.P.E)‘ alongwith ex{aerience 'appfied for the said

post.  She .secured 51/100 marks in NTS and
. ‘ ' ,

obtained accumulative score of 104.34 and was

. optimistic for her apgointment but astonishingly
. private respondent: N‘o.S‘ Mst. Lubnaz Begum was

h "appointed as P.E.T in the mentioned schooi and the

i
f

P

3 Petitioner Mst. Huspa Razzaq in W.P

No. 228-M/2014 has averred that she applied for the

~ post of P.E.T having the requisite qualification and

“experience in the advertisement published on
-05.01.2014 in daily “Aaj”. She scored 107.24 marks

+ in the NTS and stood 2 amongst fhecandidates. for

the said post But'private.tr.éspondents No4 to 18

- were appointed and the _petitioner was ignored

-despite she was higher ‘in. qualification than the

candidates appointed vide order dated 03.05.2014. '

4 ' Mst. Rabia Gul, who has filed WP

A.No._ 251-M/2014, has asser_.ted' ‘that ‘'she applied for

|  the post of P.ET in ﬁvei .t;lifferent schools as per

ToumsP s

| po}iéy. A'.ﬁer passihg the N.T.S, the petitioner scored

WP Ne Z37-M ol 2034 Mat, Saims Ou YR GOV 0t KK and sifers
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. appointed as P.E.Ts in the mentioned schools and

- .-‘4 -

- first positibn -in" G.GM.S- ‘_Shontala with

- accumulative score of 97.4 marks. She also signed

an offer letter dated 29.04.2014 issued by

A Reépondent No.3 for her appointment in G.G.H.S

" Badin but private respondents No. 4 and 5 were -

-

the petitioner was not considered for her

appointment. -

5. Similarly, petitioner Mst. Aneela

Sarwat in W.P No. 263-M/2014 has averred that the

‘feépondgn't departine’nt advertised the posts of P.E.T

- (female) vide advertisement dated 04.01.2014

: published in Daily Express. Petitioner having Senior

" Diploma in Physic‘gil-Education and Master degree in

Health and Physical Education, applied for five

schools through N.T.S. and remained successful in
the said test. Thereafter she was called for interview.

‘Grievance of the 'petitipﬁer is that she obtained

accumulative score of 81.34, however, her Senior

Diploma in Physical Education was not considered,

hence, private respondents No. 4 & 5 were selected

"and the petitioner was_ ignored despite she was

higher in qualification.

Tehnd Py

V2P Ho, 2T ot 2014 Mt Jitna G ¥a Gawt of KPP and ohess.
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\w : N 6 E Argumepts he,ard.‘Record pex;used.
2 The ;ommon‘issﬁc involved in all the
"cas-es is  that _pefi,tioner_s are ‘ho'Ide:rs of the
| B qualiﬁcgtion - of - Senior Diploma in Physical
- Education - (S,D.P.E)- while - 'thé: pre-requisite
| qualification for fl}é post of .P,.E.T' (BPS-15) has been

" mentioned in the advertisement as B.A/B.Sc from a

i » . recognized university with one year Junior Diploma

' [ .
" .in Physical Education (JDPE) or. equivalent

certificate  from .. Army or other. equivalent

- qualification. Admittedly, the petitioners have found

~ their place in the appofntment zone through their

[{ | me_rii, however, -they were denied abpointment for

f “ pot holding-the quaiiﬁéaﬁon of Junior Diploma"in
™ ) .. Physical Education.
: 8. . The leamned counsel for the petitione;s .
has _refen‘ed to d;ffefent 'jngments of ‘this Court
1 - o - whereby the same issue has rq):eétédly beeﬁ‘ decided
in a number of ca'ses andv many a time it was
maintained by the ape); Court and it was held thzarein
that Senior Diploma in Physical Education (5.D.PE)
‘is a higher dllp:'ll{;rr@a‘ énd tﬁei céndidates :posse.‘ss-ir.'xlg

. higher qualification cannot be deprived of their

WP Na. 227-M o 2084 Mtk 3alrma Gud Ya, Gort of KPK eod cthwiy -

Tepunsps:
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e o appoiniment agai:ﬁst the jposts of PE,:I‘ We have
| - noticed that.&espite the decisions of thi;s Court which
_have ijeen maintaineds ﬁpto the apex _Court., the

respondents are continuously not adhering to the

. judgments of this Court that is why the candidates
are approaching this Court again and again for this
P ' - .- issue. The a-ugust: Supreme Court of Pakistan in a

celebrated judgmenf rendered in the case titled

 “Hameed _AWitar - Niazi__V/s. __The _Secretary,

Establishment _Division, _Government of Palistan -
. Ty -~

and others” (1996 SCMR 1185) held that:-

§ ‘ S “We may observe that if the Tribunal or this

—ebver b X e

Court deé.ides-'a point of law relating to the
terms of service of a civil servant which covers -
not only the case of the civil servant who

_ litigated, but also of other civil servants, who

may have not taken any legal proceedings, in

such a case, the dictates of justice and rule of

- good governance. demand that the benefit of
*‘ o SR 7 the above judgment be éxtended to other civil
- | S servants, who.may not be parties‘ to the above

litigation iﬁs_teac} of compelling them to
| approach the .Tribunal or any other lega'l

forum”,

The same view was followed by the

‘ - apex Court in another. judgment in the case titled.

. ' “Govermment _of Punjab, _through Secretary

) o o . Education, Civil Secretariat, Luhore and others Vis.

i A . 1 ) ‘ \

TapmusEEe WP, 22704 08 304 Myt SH9 Gut V. Gout of KPK 31 ottars
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o Sameena_ .Pam}een. _and___others” (2009

SCMR 1).

8 : .We_ have also ﬁo_ticed from 'perusgl qf.
. thgéI ;ecdrd that pétitioners‘:-in ail these writ petiti;)ns ‘
were not’ ailowed the marks by- 'r.esj)ondents for -
k hd]ding the degreg’of Master-of Health and Physicanl't
- Educatioﬁ and fhéi have also’ n;)t considered f:heir ‘

" Senior Diploma in Physical Education. We, thus, are

left with no other choice but to allow. lal[ these

petitions with direction to the official respondents to

: al'lcv)",w appointment of petitioners against the posts of
PET byA conside;ing their rcspéctive professional
| qualiﬁcatiqn of S:.D.PJE‘, ;and' M.S;; in He‘alth and
~ Physical Educ'atioﬁ into their ‘accumulative scores.
- _Neédies_s to obse&e : tHat _Athg petitioners shall be

| appointed w.e.f the date their other colleagues were

~

‘appointed pursuant to the same advertisement. They .

" shall be entitled to senjority but not to arrears of

“TETAPS®

salaries. Moreover, the candidates/private

* respondents, if any, already appointed shall not be

disturbed. - L o o s

9. Before‘p\artin-g with this judgment we

‘may observe - that ti'us Court in judgment dated

o

VWP R, 2274 of 2014 Mal Saima Gkt Vi, Bovd o 1P and ot
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. 16.05.2013 rendered in the case titled “Nagib Sultan

Vis. Govt. of Khyber Pakhtunkhwa” (W.P No. 264-

- M/2011), judgment dated 31.03.2004 in the case

titled “Jlan Muhammad and others V/s. Govt. of

- NWFPF and others” (W.P No.1472/2003), judgment

- dated 28.06.2016 in the case titled “Jjaz-ul-Hag Vs

_ Gowt. of Khyber Pakhtunkhwa and others” (W.P

. o |
~No, 644-P/2016), judgment dated 24.02.2009 in case
titled “Taj Pari | Vis. Ggvt. and others” gWP No.

- 864/2007), judgmeﬁt dated 28.05.2004 in case titled

Ay

* “Masood Khan V/s. Govt. of NWEP and others”

(W.P . No. 14842003) "and judgment dated

02.05.2000 in case titled ‘*Muﬁdmmad Azam and

others V/s. Govt. of NWFP and others” (W.P_No.

| . 652-M/1999) discarded ;hé objections of respondent
."department' regarding. non. considering ' the

qﬁaliﬁcation of SD.P.E for the post of P.E.T and -
' thosé judgments w’ére either maintained by the apex

- Court or no apﬁéal has béen' .ﬁled'thefeagainst and -

r . . - g‘ . . K .
attained finality. For ready reference one judgment

‘is referred Whiph was delivered on 27.06.2006 by -

‘the -apex Court in the case titled i.e “Unair Wahid

Vs Govt of NWFP” (C.P No. 193-P/2006) but

TeamEPY

/

WP NG, 227-M of 2034 W), Sxma Gu Ve, Gort ol KPK ad sthere




- o - :desﬁite {his 'the‘:', department is repeating this
objection. We, fﬁéreforé, -direct file _Di:rectml' of
Elementary and Secondary Educatipn 1o ci'rculzllte ,

~ this judgment to- all the District Officers of

" Education‘Department of the Province with strict

~ directions to consider the holders. of higher

. - ‘qualification of S.D.P.E and M.Sc in Physical

o Education for th‘e posts of P.E.T and not 1o force the

candidates for abproachin_g- the Courts égain and

‘ ) Announced - ' e
B C D 16102017 . Mohammad Ibrahim Khan

.again for the decided issue.”

Tjaz Anwar
{UDGE
e
| \D’:\'\\‘Q .
4
l! :\‘
-
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. BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

T " - PESHAWAR
v/ .  APPEAL No.1358/2018
MUHAMMAD SAEED VS LOCAL GOVT: DEPTT:

REJOINDER ON BEHALF OF APPELLANT IN RESPONSE
TO THE REPLY SUBMITTED BY THE RESPONDENTS

- R/SHEWETH: _ -
: All the preliminary objections raised by the respondents

are incorrect, baseless and not in accordance with law and
rules rather the respondents are stopped due to their own
conduct to raise any objection at this stage of the appeal.

ON FACTS:
1- .Admitted correct hence need no comments.
2- . Admitted correct hence need no comments.

3- Incorrect and not replied accordingly. - That appellant
participated in the written test and interview was declared
successful and he was subsequently placed at serial No.14 of
the merit list.

4-  Incorrect and not replied accordingly. That inspite of having
better merit position and having higher qualification the
appellant was ignored from the appointment against the
above mentioned post and appointed their eyed person
namely Mr. Asad Habib S/O Said Habib, -village Secretary
Darband who was belonging to Orakzai Agency.

5-  Incorrect and not replied accordingly. That appellant filed
representation before the appellate authority which was
properly entered in diary at serial No. 2279 vide dated
31.12.2015. '

6- Admitted correct. That the respondent Department
implemented the judgment of Honorable Peshawar High
Court, Peshawar and appointed the appellant vide order
dated 19.01.2018 but immediate effect, rather than
retrospective effect i.e. 23.12.2015 for which the appellant is
fully entitle.

7-  Incorrect and not replied accordingly hence denied. .

_;\',wf’*w'g\“
. it



GROUNDS:
(A to G):

All the grounds of main appeal are correct and .in accordance -

with law and prevailing rules and that of the respondent are

incorrect, baseless and not in accordance with law and Rules
hence- denied. That in light of the merit list and having the
requisite qualification the appellant is fully entitled for
appointment against the post of Village Secretary w.e.f.
23.12.2015 instead of 19.01.2019. That the appellant has been

discriminated by the respondent Department while issuing the

appointment order dated 19.01.2018 with immediate effect

instead of w.e.f 23.12.2015. That the respondent Department

violated the Civil Servants appointment, promotion & transfer
Rules-1989 by issuing the impugned order dated 19.01.2018.

It is therefore most humbly prayed that on-acceptance of
this rejoinder the appeal of the appellant may be accepted in

favor of the appellant.

APPELLANT

THROUGH:
NOOR MOHAMMAD KHATTAK
ADVOCATE




