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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL.
) ~ PESHAWAR | -

< Service Appeal No. 7438/2021 |

BEFORE: = SALAH UD DIN -~ MEMBER(J)
| MIAN MUHAMMAD ---  MEMBER(E)

)

Muhammad Shakir Ex-Constable No. 1612 Mardan Police,
District Mardan.....cceeeieiiineinienirnsiecneennenens (Appellant)

VERSUS

o

. The Inspector General of Police Khyber Pakhtunkhwa, Pesﬂlawar.

2. The Regional Police Officer, Mardan Region, Mardan. i

3. The District Police Officer, District Mardan........ (Respondents)

Present:

MUHAMMAD AMIN, |
Advocate ---  For Appellant.

MUHAMMAD RIAZ KHAN PAINDAKHEL,

Assistant Advocate General ---  For respondents.
Date of Institution........ e 17.08.2021
Date of Hearing.................... 18.10.2022
Date of Decision................... 18.10.2022
JUDGEMENT.

MIAN MUHAMMAD, MEMBER(E):- The service appeal

has been instituted with the prayer that “on acceptanée of instant

appeal the impugned original order dated 06.02.2013 passed by

~respondent No. 3 and the impugned appellate order |dated

20.11.2020 passed by respondent No. 2 and the impugned
. I

revisional order dated 29.06.2021 passed by respondent No. 1
communicated on 09.08.2021 may graciously be set asid;e and
appellant be reinstated into service with all back benefits”. i '
|




-

02. Brief faété' of fhe case as averred in the memorandum of

service appeél, are that the appellant was appointedjas Constable

in the Police department on 09.05.2009. The appellant: while

posted at Police Post Garo Shah (PS Saro Shah) was prdceeded
against on the allegation of absence from duty w.e.f 11.0:9.2012

and imposed upon him the major penalty of dismisse{l from
service vide impugned order dated 06.02.2013. ILeeling
aggrieved, the appeliant filed departmental appeal on 10.10.2020
which was rejected on 20.11.2020. Thereafter fhe appellapt filed

revision pretition under Rule 11-A of the Khyber Pakhtunkhwa

Police Rules, 1975 which was also rejected on 29.06.2021‘ hence

the service appeal filed in the Service Tribunal on 17.08.2021.

03. Notices were issued to the respondents, who submitted

their comments, wherein they refuted the assertions raised by the
appellant in his appeal. We have heard learned counsel for the
appellant as well as learned Assistant Advocate General for the

respondents and have gone through the record with their valuable

assistance.

04. Learned counsel for the appellant Vehelllently
contended that the appellant was appointed as Constable Zin the
Police department on 09.05.2009 and was dismissed from ‘s{ervice
on the allegation of absence from duty w.e.f. 11.09.2012, b;ut his
absence was owing to his family enmity and registration of FIR

No. 74 under Section 302/34 PPC Police Station Hoti Mardan

dated 27.01.2010 which was in the knowledge of respondents.




Learned counsel for the appéll-éﬁ;{':réfer'red to the judgen!;ent of

Additional Session Judge-1I Mardan dated 19.07.2011 whereby
the brother of appellant was acquitted by the competent cLurt of
Justice. He further argued that neither any charge sheet/statement
of allegations was issued to the appellant nor any Show ! Cause
Notice served on the appellant. No proper and regular einquiry
was conducted into the matter and he had not been af[forded
opportunity of personal hearing, therefore, the appellant was
condemned unheard. Moreover, the impugned order was passed

with retrospective effect, therefore, the same is void ab-initio and
|

no limitation runs against the void order. Learned counsel for the

~appellant relied on 2016 SCMR 460, 2020 SCMR 1245 and

Judgement of this Tribunal dated 28.01.2022 rendered in service

b

appeal No. 742/2015 titled “Syed Chan Badshah Versus

Provisional Police Officer, Khyber Pakhtunkhwa, Peshaw%r and

others”.
|
05. Learned Assistant Advocate General controveljted the

arguments of learned counsel for the appellant and asserteﬁ that
|

the appellant remained absent from duty without any leave or

permission of the competent authority. He further argued that

proper notice was sent to Police Station Hoti, Mardan for sérving

the same on the appellant but the same was returned back with

the remarks that the appellant alongwith all family member!s had
left the village. He further contended that the impugned order

was passed on 06.02.2013 against which the appellant! filed




1
I

departmental appeal on 10. 10.2026 which was rejected vide order
dated 20.11.2020 being badly time barred. Thereaﬁcier, the
appellant filed revision petition which was also rejected on
29.06.2021, therefore, the instant service is not maintainable and

|
the same may be dismissed with costs, he concluded.

06. From perusal of the record it is evident th;at the

appellant was dismissed from service on the ground of absence
from duty w.e.f. 11.09.2012 till the passing of impugned: order
dated 06.02.2013. The appellant challenged it befor{e the
appellate authority through departmental appeal on 10.](!).2020
which was rejected vide order dated 20.11.2020. The appellant

then filed revision petition which was also rejected vide, order

dated 29.06.2021. The appellant thereafter filed the i;nstant

service appeal on 17.08.2021. The departmental appeal of the
appellant as well as his service appeal are badly time barred. The
settled proposition of law dictates that when an appeal of th;e civil
servant is time barred before the appéllate authority, the‘;n the
appeal before the service Tribunal is also not competet%t and
maintainable. Reliance is placed on PLD 1990 Supreme I;Court
951, 2006 SCMR 453 and 2007 SCMR 513. This Tribunal can
take merits of the case only when the appeal is withinitime.
August Supreme Court of Pakistan in its judgement reported as
1987 SCMR 92 has held that when an appeal is requiredito be

dismissed on the ground of limitation then its merits need not to

be discussed.




07. As a sequel to the foregoing discussion, the instant

service appeal is badly time barred and is not maintainable hence

stands dismissed. Parties are left to bear their-own costs. File be

consigned to the record room. . ’

08. Pronounced in open court at Peshawar and giveni under

our hands and seal of the Tribunal this 18" day of October,: 2022.

(MIAN MUHAMMAD)
~ ~ MEMBER (E) |

(SALAH UD DIN)
MEMBER (J)
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. ORDER
18.10.2022
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N
.

|

Mr. Muhammad Amin Ayub, Advocate for the éippéliant
present. Mr. Muhammad Riaz Khan Paindakhel, A.!xssistant
Advocate General for the respondents present. Argumen{ts heard
and record perused. il
02. Vide our detailed judgement of today separatelyi placed
on file containing (0%) pages, the instant service appeal iis badly
time barred and is not maintainable hence stand_s dismissed.
Parties are left to bear their own costs. File be consigned; to the
record room.- ’ \

L
03. Pronounced in open court at Peshawar and give}% under

our hands and seal of the Tribunal this 18" day of De ober‘- 2022,

e

* .

(SALAH UD DIN) (MIAN MUHAMMAD)
MEMBER (J) MEMBER (E)
1
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|
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|

|
i




. SA 7438/2022

18" April, 2022 Counsel for the appellant and Nasirud Din Shah,
AAG for the respondents present and hearcl.'

The appeal . is admitted for full heanng The
appellant is directed to deposit securrty and process fee
within 10 days. Reply already received. To come up for
arguments on 07.06.2022 before the D.B.

o

B Chairman’

07.06.2022 . Clerk of learned counsel for the a‘ppellant present. Mr.
Muhammad Adeel Butt, Additional Advocate. General for the

respondents present : B i ,

Clerk of Iearned counsei for the appeliantI requested for‘

adjournment on . the ground that learned cc}>unsel for the

appellant is not available today due to strrke of Ianryers.

Adjourned. To come up for arguments on '1‘0.08.2:0‘22‘j‘be'fo're‘ the -

D.B. - \

(Fareeha Paul) A (Salah-ud-Din)
Member (E) : Member (J)

Proper Do 270-C dvm’/aé/«e Hhe  Ct52- s
70p2 g

‘%m/r?y&&/f/u /910~ 9/022- a%
* O feadde

/0-§- 2022
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25.01.2022 Clerk of counsel for: the“4ofdaat present. Mr. ;Muhammad
Adeel Butt, Addl AG anngwnth Mr. Sher Muhammad Inspector

for respondents present

Written reply ndt submitted. Representati\f/e of thé i
respondents seeks time to submit the same on the next date,
Adjourned. To come up for reply/prellmmary hearl on "
24.03.2022 before S.B.

(Mian Muhammad)
Member(E)

24.03.2022 Counsel for the appellant Mr, Kabir Ullah. Khattak,
Addl. AG alongwith Inspector, Atta-Ur-Rehman present. -

Written reply submitted, which "is placed o;n file. To

come up for arguments before the D.B 04.2022.
\
Chairman
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_ BEFORE THE KHYBER PAKHTUNKH
’ -~ SERVICE TRIBUNAL, PESHAWAR il
e 5.57.7 Brovias
R Berv:coTr.hlmaB

AppealNojzgﬂ/zols S ‘,_bawd ..Z, €

Syed Chan Badshah, Ex- (.onstable No.2281 DlStllCl Polu.

Peshawar
S , (Appellant)
. _ VERSUS o ‘
1. The Prov1n01al Pollce Ofﬁcer Khyber Pakhtunldlwa;
Peshawar. o '

" 2. Capital City Police Ofﬁcer Peshawar - o
\/3 Superintendent of Police, Headquarters, Peshawar. .

. S n : (Respondents) .

- : _ Appeal under Section 4 of the Khyber
j RN Pakht-unkhwa Service Tribunal Act, l974 against

' the order dated 07- 11 2014, whereby the appellant |
has been awarded the major pumshment of
~dismissal from service | agaﬂmst. ~which . the
Departrnental Appeal of the 1ppellant~?has not
been responded despite the lapse of 90 days

 statutory period.

~ Prayer in Appeal: -

On acceptance of thls appeal the orders dated

l ﬁ‘%%é‘?@ - | -07.11.2014, may please be sct—asxde and the
; é[}/’;} o '. o appellant may be re- mstated in service wnth full
: ' : . , ESTED
A "back wages arid benefits of servnce o
PSR | ;tﬂ- l'(;w
Resnectfully Submitted: b .\{-;*:m!‘;
Ratal :::;,wa’f

- 1. That the appellant was. mmally enhsted as constable in the
respondents department ini-the year 2008. Ever since his
* enlistment the appellarit had performed his- duties as
assigned with zeal and devotion and.there was no Lompldml

+  what so ever regardmg his performance. '

-

et /N i er p gty e e e EEE IR M S R i Ny gomE N



Servrce Appeal No. 742/2015

' Date of Instltutlon' o 06 07.2015 .

Date of Decrsmn 28 01 2022

Syed Chan Badshah Ex-Constable No. 2281 Dlstnct Pol:ce Peshawar
. 4 i (Appellant)

VERSUS

The Provmcral Pollce Ofﬁcer Khyber Pakhtunkhwa Peshawar and others.
: ' (Respondents)

|
;

Rashid Rauf Swati,

Advocate For App,ellant

Asif Masood Ali Shah,

Deputy District Attorney L 'For resp_ondents

AHMAD SULTANTAREEN .. ~  CHAIRMAN
ATIQ-UR-REHMAN'WAZIR . .. - . MEMBER (EXECUTIVE)

Mﬂm ,. b :

ATIQ-UR-REHMAN WAZIR MEMBER (E) - Brref facts of the
case are that the appellant while servung as Constable |n Police Department was.
proceeded against on the charges of absence from duty and was ultlmately‘

‘ dlsmlssed from servrce vide order dated 07- il 2014 and hls absence penod was -

| treated as leave without pay. Feellng aggneved the appellant filed departmental

| appeal dated(JO3 2015 which was not responded W|thrn the statutory period

hence ‘the lnstant servlce appeal wsth prayers that the. |mpugned order dated 07-

[ .- 11- 2014 may be set aside and the appellant may be re- lnstated in serwce with all
| back benef“ts o . o

! !
02. B /Learned counsel for the appellant has contended that that the appellant

u,.cgm‘lwlas not been treated in accordance with law, hence hlS rights secured under the

mha ww

Constrtutlon has badly been vrolated that no proper procedure has been followed
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before mposnt:on of ma;or penalty of dlsmlssal from service, as neither the '

\

appellant has been served w:th charge sheet/statement of allegat:on nor the

™

. appellant was assocrated wath proceed:ngs of the departmental mqurry and the .

_ whole proceedmgs were: conducted ex-parte‘l thus the appellant was deprlved of

- the opportunlty to defend his cause; that the appellant was not afforded any

o f'opportunrty of persbnal hearing, thus the appellant was condemned unheard that o

.absence of the appellant was treated as leave W|thout pay, hence there remains

no ground to malntam such penalty, that the charges Ieveled agamst the |

appellant were never proved .agalnst hlm and the’ quury off icer relied on
surmises and conJunctures that the appellant never comrrltted an act or
omussuon which could be termed as mlsconduct the absence of the appellant was
not willful albeit he was penallzed;,that the appellant:has more than five years

spotless serv' e at his credlt and the penalty so nnposed is harsh, which does not

' nsurate with gravity of the guilt.

03. . Learned Deputy District .Attorney for the respondents has contended that

| the a'ppellant -absented himself from lawful ;duty with e‘ffect frorn. 13-01-20,1'3 to. |
07-02:-2013 withoUt.permission of the competent authority; that the a‘ppellant'
- was served W|th charge sheet/statement of allegataon on the charges of willful -
absence and proper mqunry to this effect was conducted and the lnqwry officer
‘found him guilty of misconduct and recomn;en,ded hIlTl‘ for award of major
punishment;. the: app.ellant was. also issued showcause notice and was ‘called
repeatedly to appear before the inquiry officer but thej appellant failed to join the

inquiry proceedings, hence ex-parte action was taken against the appellant.

04. , We have heard learned counsel for the;, appellant and have perused the

- record. ' : L

'_/05. ? The lmpugned order would suggest that the appellant was’proceecled‘

ot Rhav%alnst on’ the ground of absence for the mentloned penod however the
i ‘tu!-s .
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ground on the basis of which the appellant was. proceeded against, has vanished |
away and on thIS score. alone the :mpugned order is liable to be set a5|de
W:sdom in thlS respect denved from the ]udgment of the august supreme court of

Palglstan, reported as 2006 SCMR 434 and 2012 TD (Servlces) 348.

06. Record reveals that the appellant was dlsmlssed from service on the

\

.allegatlon of absence from duty. The appellant fi led departmental appeal which
was aiso rejected. The appellant has taken the stance that whlle traveling to PTC
' Hangu alongwith other staff members the appellant alongw1th 30 other
! constables were kldnapped by Taliban, who were released after a month on oath

: that they will quit polsce job. After release from the captrvrty of Tahban ther

appellant resumed his duty but were again threatened by Tallban of dire

consequences, i they did not qurt the job and due to such reason the appellant °

went irhiding for some tlme and upon return it was known to him that he has

een proceeded agarnst and dlSlTlISSEd from service. Such stance of the appellant
has not been commented by the respondents ~wh|ch can be presumed that stance
of the appellant is based on fact, as such stance of the appellant has not been

\
demed by the respondents[‘ ecord would suggest that the appellant was

proceeded agamst in absentia and nothmg tS available on record to- suggest that
charge sheet/statement of aliegatlon was served upon the appellant Similarly; no
regular mquary was conducted agalnst the: appellant hence, the appellant was
kept depnved of.the opportunlty to d}efenc;l his cause. Even otherwise, regular
i.n'duiry is must before impoSition of major penalty of dismissal from service, which
however was not done in case of the appellant The Supreme Court of Pakistan in -

rts judgment -reported as 2008 SCMR 1369 have held that in case of rmposrng

maJor penalty, the prmcrples of natural JUStIL.G‘ requnred that a regular lnqwry was

to be conducted in the matter and opportumty of defense and personal heanng ,

- was to be provrded to the civil servant proceeded agalnst otherwrse civil. servant
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be |mposed upon hlm w:thout adoptnng ‘the requrred mandatory procedure,

resultlng in manlfest |nJustice

-07. . The appellant was not gur!ty of charges of gross mlsconduct or corruptlon

therefore extreme penalty of dlsmlssal from. service for the charge of absence is
.

“on hlgher srde hence quantum of the punlshment needs to be reduced Rellance

; lS placed on 2006 SCMR 1120. Careless portrayed by the appellant was not

mtentlonal hence cannot be consrdered as an act of negl:gence WhICh might not

- strlctly fall wrthln the amblt of mlsconduct but it was,only a ground based on

whlch the appellant was awarded maJor pumshment Element of bad falth and

wrllfulness might. bring an act of negllgence within the purview of misconduct but
lack of proper care and wgrlance mlght not always be wullful to make the same as
a case of grave negllgence inviting severe punlshment Phllosophy of punlshment

was based on the concept of retrlbutlon WhICh mrght be. either through the

method of: deterrence or reformatron Rellance is placed on 2006 SCMR 60. -

- 08. We have observed that charge against the appellant was not s0 grave as

to propose penalty of removal from servuce such penalty appears to be harsh,

whlch does not commensurate wzth nature of the charge The appellant has
admltted his absence but such absence was not wrllful WhICh does not constltute
gross mlsconduct entailing major penalty of rernoval from servrce In view of the
foregorng dlscussron the instant appeai is partially. accepted The penalty of

removal from serwce is converted into minor penalty. of stOppage of mcrement for.
o

. one year and the mtervenlng period is treated as Ieavé W|thout pay. Respondents

however, are at liberty to conduct mqurry, i they S0 desnre Partles are left to

bear thefr own costs. Flle be con5|gned to record room.

ANNOUNCED
28.01.2022.
Wﬂt ‘ -
o S “ “’ al
" (AHMAD SULTAN TAREEN)" %@w : (ATIQ R-REHMAN WAZIR)

CHAIRMAN . L MEMBER (E) -
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15.11.2021 Counsel for the appellant present. Preliminary arguments have been heard.

According to learned counsel for the appellant, the appellant is aggrieved of
the impugned order dated 06.02. 2013 whereby he was awarded major penalty
of “dismissal from service”. His departmentai appeal dated 10.10.02020 as well
as revision petition were rejected vade order dated 20.11.2020 and 29.06.2021
respectively on the sole ground of “being badly time barred”. Learned counsel for
the appellant further contended that the appellant was absent from duty w.e.f
11.09.2012 owing to family enmity and FIR No.74 (under Section 302) dated
27.01.2010. He referred to the judgment of Additional Session J'udge-I'I' Mardan
dated 19.07.2011, whereby the accused Muhammad Zakir Son of Abdur Rauf
(Repdrtedly real brother of the appellant) was acquitted by the competent court
of juéti‘ce. Absence of the appellant was forcefully attributed to the family enmity
and the situation/circumstances are claimed to have been in the knowledge of
respondents. Moreover, the impugned” order dated 06.02.2013 is a void order
because no charge sheet/statement of allegations, show cause have ever been
issued- to the appellant. No proper and regular inquiry was conducted and no
opportLrnity of personal hearing was afforded to the appellant. To strengthén hie
arguments, learned counsel for the appellant relied on 2003 SCMR 1126, 2007
SCMR 262, 2009 SCMR 339, 2021 PLC (C.S) 936 and service Tribunal judgement

' dated 14.01.2009 in service appeal No. 34/2015 titled Mst Bibi Safina EX-PST Vs
Elementary & Secondary Education Department. The impugned order has been
passed 8 years back i.e. on 06.02.2013 and his departmental appeal as :weil as
revision petition have been dismissed on the ground of “being time barred”.
There are several judgements of the superior courts emphasizing on time
limitation to be taken seriously even in cases against void orders. It deems
appropriate to issue pre-admission -notice to respondents to submit

reply/parawise comments and assist the Tribunal. To come up for preliminary
hearing on 25.01.2021 before S.B.

(Mian Muhamniad)
Member(E)
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Form- A

FORM OF ORDER SHEET |

Case No.-

Y20
YA/ Vi

Order or other p'roceedings with signature of judge

S.No. Date of order .‘
proceedings |
1 2 3 i
|
1. 22/09/2021 The appeal of Mr. Muhammad Shakir resubm:itted today by Mr.
Muhammad Amin Ayub Advocate may be entered in the Institution Register
and put up to the Worthy Chairman for proper or§jer ple%;se.
-
5. This case is entrusted to S. Bench for prelimina?ry hearing to be put

up there on ‘S!H))/l . i

f
|

CHAIRMAN




The appeal of Mr. Muhammad Shakir Ex-Constable no. 1612 Mardan Police received today

i.e. on 17.08.2021 is incomplete on the following score which is returned to the counsel for the

appellant for completion and resubmission within 15 days.

@ Copy of revision petition mentioned in the memo of appeal is not attached with the
appeal which may be placed on it.
2- Check list is not attached with the appeal.
3- Certificate be given to the effect that the appellant has not been fsled any service appeal
earlier on the subject matter before this Tribunal.
4- Appeal may be supported with by an affidavit duly attested by the Oath Commissioner.
| @ Annexure-B ofthe appeal is illegible which may be replaced by legible/better one.

No._|AR B 5T,
Dt_Jo/nS /2021

REGISTRAR
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA
~ PESHAWAR.
Mr. M.Amin Ayub Adv. Pesh. ‘

C‘a"“\ oo NPERIPRXON Qc)‘:'\"\ﬁ"\ owdey g \-\es\v\.b\

"; CewNSieale o o&?g&&m\ caxs Bbe "R‘bmé
<2 Bwe end Q?- Deaencr c.Q?ea& > vo\-\@jt

- N\ oNicdnens  wemove—D | W

1 o
— ANwneriun e b Ve  eadaMle




e L

KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

| CHECK LIST ., /
Case Title: g (/.',/;/) ' \/\}*« A C:./}
S# CONTENTS YES NO
1 | This Appeal has been presented by:
5 Whether Counsel/Appellant/Respondent/Deponent have signed |
the requisite documents?
3 | Whether appeal is within time? T o—
4 Whether the enactment under which the appeal is filed _
mentioned?
5 | Whether the enactment under which the appeal is filed is correct? —
6 | Whether affidavit is appended? —
5 Whether affidavit is duly attested by competent Oath| -
Commissioner?
8 | Whether appeal/annexures aré properly paged?

Whether certificate regarding filing any earlier appeal on the
subject, furnished?

10 | Whether annexures are legible?

11 | Whether annexures are attested?

12 | Whether copies of annexures are readable/clear?

13 | Whether copy of appeal is delivered to AG/DAG?

Whether Power of Attorney of the Counsel engaged is attested
and signed by petitioner/appellant/respondents?

15 | Whether numbers of referred cases given are correct?

17 ‘T Whether list of books has been provided at the end of the appeal?

18 | Whether case relate to this court?

19 | Whether requisite number of spare copies attached?

20 | Whether complete spare copy is filed in separate file cover?

21 | Whether addresses of parties given are complete?

22 | Whether index filed?

23 | Whether index is correct?

24 | Whether Security and Process Fee deposited? On

—
S——
—
l\_-—

[
—

16 aWhether appeal contains cutting/overwriting? —
Pl

I/—

—

——

—

[ —

e

Whether in view of Khyber Pakhtunkhwa Service Tribunal Rules
25 | 1974 Rule 11, notice along with copy of appeal and annexures has
been sent to respondents? On

2% Whether copies of comments/reply/rejoinder submitted? On -

Whether copies of comments/reply/rejoinder provided to —

27 opposite party? On

It is certified that formalities/documentation as required in the above table have been

fulfilled. ./

s 7
00, 47
Name: -

Signature: ik

Dated: RA~©0F =04/

’
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‘BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No. /2021

Muhammad ShaKir ......cccoceveerniiniiininnan.n. Appellant

The IGP and another.................................Respondents

v
INDEX
SV [33Fauth Déscription of Docurents - wiarr| . Date it Annexure] - 2Pages]
1. | Mcmo of Service Appeal 1-7
5 Judgment of'Additional Sessions Judge-II, 19.07.2011 A 8-22
Mardan
3. | Impugned oviginal order 06.02.2013 B 23
4. | Departmental Appeal 10.10.2020 C 24-25
5. | bmpugned appeilate order 20.11.2020 D 20
6. | Impugned revisional order 29.06.2021 E 27
7. | Wakalat Nama ‘ 28

Appellant

7
Muhammad Amip!’é{;’”b
Advocate, High Court

Through

Muhdmmad Ghazanfar Ali
Advocate, High Court
{I-B, Haroon Mansion
Khyber Bazar, Peshawar
_ Off: Tel: 091-2592458
Dated: /& 10812021 Cell #0313-0040434




)
F%!edt o- RAYE

R@glstr
17)3) 2%
8
27
n
2
Fe—%3
.33‘ 5;
- 2
B . -,
= )
3¢ &
-3 ¢
K
v
Y

'/
g -
: );--‘

BI*JFORE THE KHYBER PAKHTUNKHWA SERVICF TRIBUNAL PESHAWAR

Service Appeal NO 24/4 ;g 12021

Muhammad Shakir
Ex-Constable No.1612

Mardan Police, District Mardan.............oooooiiiiiiiii Appellant
VERSUS Khyber Pakhtukhwa
Service Tribunal
I The Inspector General of Police . f]l g 7
: i . . Diary No.

Khyber Pakhtunkhwa, Peshawar.
’ (7 —B202]

"D AatleU mrwrm—————
2. The Regional Police Officer,
Mardan Region, Mardan.

The District Police Officer,
DiStrict Mardan ........oovvieii i Respondents

LVS)

SERVICE APPEAL UNDER SECTION-4 OF THE - KHYBER
PAKHTUNKHWA SERVICE TRIBUNALS ACT, 1974 AGAINST THE
ORIGINAT, IMPUGNED ORDER DATED 06.02.2013 WHEREBY
APPELLANT WAS AWARDED MAJOR PUNISHMENT OF DISMISSAL
FROM SERVICE AGAINST WHICH HE PREFERRED DEPARTMENTAL
APPEAL BUT THE SAME WAS REJECTED VIDE IMPUGNED APPELLATE
ORDER DATED 20.11:2020 AGAINST WHICH REVISION WAS FILED
UNDER RULE 11-A OF THE KHYBER PAKHTUNKHWA POLICE RULES-
1975 BUT THE SAME WAS UNLAWFULLY FILED ON 29.06.2021
COMMUNICATED TO APPELLANT ON 09.08.2021. - |

On .acceptance of the instant appeal, the impugned 011gmal order datedA
ab’é 02.2013 passed by Respondent No.3 and the" impugned appellatﬂ order dated
20.11.2020 passed by Respondent No.2 and the impugned Revisional 01dex
dated 29.06.2021 passed by Respondent No.] communicated on 09.08.2021 may
graciously be set aside and appellant be re-instated into service with all back

benefits.

Respectfully Sheweth,

Facts giving rise o the present appeal are as under:-
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That the appellant was enlisted as Constable in the Police Force on 09.05.2009
and thereafter started performing his duties to the entire satisfaction of high-ups.
He rendered 04 years unblemished service during which period no complaint

whatsoever has ever been filed against him.

. That misfortunately in 2010 the family of appellant suddenly was gripped in a

serious enmity with some strong hardened Criminals after a murder took place
and the brother of the appellant was charged in case F.I.R No.74 dated
27.01.2010 U/S 302/34 PPC Police Station Hoti Mardan. The appellant and his
entire family landed in dire trouble as the opponents made series of attacks on
appellant and his other family members who took shelters around all along.
Meanwhile the criminal trial of the case also started wherein after long the

judgment of acquittal was finally passed on 19.07.2011 (Annex:-A).

That due to the enmity towards the Complainant, the life of the appellant
alongwith his family faced to imminent danger because the compromise was
not effected between the parties after so many efforts of Ilaga elders. It is
pertinent to mention here that during the year 2012, appellant remained posted
at PS Saro Shah and owning to the chronic situation of enmity, the family of

anpellant shitted to Peshawar.

That it is necessary to elaborate here that appellant tried his best to get
leave/permission from the concerned SHO. He pointed out the critical condition
but no heed was paid. Appellant alongwith his family having no other option
but to shift unknown/safe location. It is further submitted that appellant was

marked absent from duty vide DD No.28 dated 11.09.2012.

That appellant was residing alongwith his family at unknown place and
was unable to disclose his location due to the chronic situation of enmity.
It is valuable to aver here that without serving the Charge Sheet and
Statement Allegations, Final Show Cause Notice and without conducting
an inquiry an ex-parte action was taken against appellant by inflicting
upon major punishment of dismissal from service vide impugned original

order dated 06.02.2013 (Annex:-B). As already expounded hereinabove that

owing to the enmity appellant submitted series of applications by incorporating




the above facts but to'no avail. Although' the brother of the appellant was
acquitted but conﬂpromise could not be made with the Complainant and for that

reason appellant alongwith his family is roaming at different places.

That appellant, soon after the knowledge of iinpugned originél order dated
06.02.2013, preferred Departmental Appeal on 10.10.2020 (Annex:-C) bul the
same was unlawfully rejected vide impugned appellate orQer dated 20.11.2020
(AltlteX:«D). Appellant further availed the remedy of Rule 11-A of the Klayber
Pakhtunkhwa Police Rules-1975 ny filing Revision Petition which was filed on
29.06.2021 (Annex:-E) communicated to appellant on 09.08.2021, hence this

appeal inter-alia on the following grounds:-

Grounds:

A.

That Rc;pondents have not treated appellant in accordance with law rules and
policy on subject and acted in violation of Article 4 of the Constllutlon of
[slamic Republic of Pakistan, 1973 and unlawfully issued the impugned orders,

which are unjust, unfair and hence not sustainable in the eye of law.

That a procedure in case of willful absence has bccn set forth in Rule-9 of the
Khyber Pakhtunkhwa Government Servams (Efﬁcwncy & Discipline) Rules-
2011 that in case of willful absence from duty by a Government servant for
seven or more days. a Notice shall be issued by the Competent authority
through registered acknowledgment of his home- address directing him 10
resume duty within fifteen days of issuance of the Notice. If same is received
back as undélivered or no response is received from the absentee within
stipulated time, a Notice shall be published in at least two leading Newspapers
directing him to resume duty within fifteen days of ‘the publication of that
Notice. Tt is important to contend here that the Khyber Pakhtunkhwa_ Police
Rules-1975 are outright silent about taking ex-parte action against the
delinquent Police official, thus Rule ibid, is to be followed. -therefore,
Respondents were ‘supposed to comply with the mandatory provisions of the

Rule ibid, hence the impugned orders are not tenable in the eye of law.

That the absence of the appellant was not willful but as stated above due 1o the
unavoidable circumstances appellant could not process his case. Moreover,

appellant tried his level best for his leave from the concerned SHO, however.
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the same produced no fru1tful result Tht impugned appellate order dated
20.11.2020 will reveal the fact that appellant was out of the locality owing to

enmity which is as under:-

“He was issued Show Cause Notice which was sent to his local
Police Station, Hoti for serving the same on the appellant but
the same was returned back un-served as the delinquent Officer
had shifted with his entire family to some unknown
destination.”

Therefore, Respondents were required to publish the Show Cause Notice in the
Daily Newspaper but they have failed to do so, therefore, the impugned order is

liable to be brushed aside.

D.  That the impugned appellate order dated 20.11.2020 will further reveal that the
Respondent No.2 was satisfied that the allegations levelled against the appellant
were found without any shadow of doubt. In this backdrop of the matter, it is
mentioned that an ex-parte action was taken against the appellant by the
Respondents and that too in clase of major punishment of dismissal trom
lservice. Thus the quéstion arises that from where the authority was satisfied
regarding proving the allegations against the appellant. The Apex Supreme

Court of Pakistan has taken a view in 2020 SCMR 1245 which is as under:-

Reinstatement in service ......... No specific allegation through
evidence ......... orders of the competent authority as well as
Departmental Appeal were on the basis that they agreed with the
recommendations of Inquiry Officer, they have not scrutinized
the evidence-available on the file themselves, but awarded major
penalty of dismissal from service by vrelying upon the
recommendation of the Inquiry Officer and ignored the fact that
no specific allegation through evidence was proved against the
Respondent civil servant.... Prosecution was duty bound to prove
the allegations for which the Respondent was charge sheeted ..
Service Tribunal has rightly reinstated the Respondent in
service... Appeal was dismissed.

The bare perusal of the judgment ibid disclosed that the competent authority
was required to have applied his judicial mind upon the Inquiry Report and he is
not supposed to agree upon the recommendations of the Inquiry Officer,
therefore, even inquiry has not been conducted by the Respondents while the -
Respondent No.2 has reached to the conclusion that the allegations were ﬁﬁd to

be proved against the appellant. Thus the impugned orders are not only contrary
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to the set procedure but also against the principles of natural justice which are

not sustainable in the eye of law and liabie t6 be set aside.
That Rule-3(iii) of the Khyber Pakhtunkhwa Police Rules-1975 contends that:-

“Misconduct. Means conduct prejudicial to good order of
discipline in the Police Force, or contrary to the Government

Servants (Conduct) Rules or unbecoming a Police Officer

and a gentleman, any commission or omission which violated

any of the provisions of law and Rules regulating the function

and duty of Police Officer to bring or attempt to bring

political or other outside influence, directly or indirectly to

bear on the Government or any Government Officer in
respect of any mater relating to the appointment, promotion,

‘transfer, punishment, retirement or other conditions of a

Police Officer. |

The careful reading of the ibid Rules reveals that the allegations for which

appellant was proceeded against departmentally and inflected major punishment
of dismissal from service, does not meet the requirement thus the ‘impugn_ed
orders are void ab-initio. The Apex Court time and again hilled that no limited
shall run against vide order, as held in SCMR 2016 460, which is reproduce

herein below for ready reference:-

“--- vide Notification --- Not enforceable. :
--- vide order/Notification --- No limitation was prescribed
to competently and successful challenged such an
order/Notification.”

'

Furthermore PLD 2003 SC 724, the august Supreme Court of Pakistan has

maintained that:-

“Administration of justice --- Decision of the cases on merits
always to be encouraged instant of non-suiting the litigants
Jor technical reasons including on limitation” ‘

That as per Section-4 of the Khyber Pakhtunkhwa Service Tribunal Act, 1974
read with Rule-3 of the Khyber Pakhtunkhwa Civil Servants (Appeal), Rules-
1986 linﬁtatién shall start from the date of communication of the impugned
order. Rule-5(2) of the Appeal Rules-1986 ibid, also indicates that it is the duty
of the competenf authority against whose order an appeal is_preferréd under
these Rules shall give effect to any order made by the appellate authority and

shall cause the order so passed to be communicated to the appellant without
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undue delay, therefore, Respondent No.2 has not only discarded the prescribed
procedure for departmental ""proceecjiings:':“But has also deviated from the

provisions of Appeal Rules-1986, thus the who proceedings are not sustainable.

That the absence of appellant was neither deliberate nor intentional but was due
to the unavoidable circumstances beyond the control of appellant as he was
receiving severe life threats from the his opponents who was also his co-

villagers.

That an ex-parte action was taken without conducting an inquiry because -
appellant had brought into the notice of high-ups the fact of the enmity which
was very much corroborated by the Respondent No.2 while passing the
impﬁgned appellate order dated 20.11.2020 and without any evidence the

conclusion was jumped upon suddenly on the basis mere surmises and

- conjectures declaring charges as proved in utter deviation of the procedure and

Rules on the subject which has resulted into serious miscarriage of justice.

That it is a settled legal principle that where major penalty is proposed then

~only a regular enquiry is to be conducted wherein the accused must be

associated with all stages of the enquiry including the collecting of oral and
documentary evidence in his presence and he must be confronted to the same
and must be afforded an opportunity of cross-examining the witnesses. Thus the

impugned orders are nullity in the eye of law and hence liable to be set aside.

That no opportunity of personal hearing was afforded to the appellant neither
by the competént authority, nor by the Enquiry Officer nor even by the
appellate authority which are the mandatory requirements of law. Reliance is

placed on 2003 SCMR 1126 which states that:-

“where the civil servant was not afforded a chance of personal
hearing before passing of termination order, such order would
be void ab-initio.”

Further reliance is placed on PLD 2008 SC 412 which states as under:-

“Natural Justice, principles of --- Opportunity of hearing ---
Scope --- order adverse to interest of a person cannot be passed
without providing him an opportunity of hearing --- Departure
Jrom such rule may render such order illegal.”
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Thus appellant was condemned unheard a§ thie action has been taken at the back

of the appellant which is against the principle of natural justice.

K. That the appellant has served the Department for more than 4 years and has
consumed his precious life in the service and keeping in view his unblemished

~service the imposition of the major penalty in peculiar facts and circumstances

of the case is harsh, excessive and does not commensurate with the guilt of the -

appellant.

L. That appellant would like to offer some other additional grounds during the
course of arguments when the stance of the.Respondents is known to the

appellant.

It is, therefore, humbly prayed that the instant appeal may graciously be

accepted as prayed for above.

Any other relief as deemed appropriate in the circumstances of case not

Appellant

specifically asked for, may also be granted to appellant. .

Th rough

Muhammad Amin Ayub
Advocate, High Court .

Mfuhamﬁazil G‘hazanfar Ali

Advocate, High Court
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR
Service Appeal No. 2021

Muhammad Shakir SPRRRRES S «veeeeeeeonnn. Appellant

The IGP and another.......... I e Respondents .

~ Affidavit

"I, Muhammad Shakir, Ex-Constable No.1612, Mardan Police, District Mardan, -

do hereby solemnly affirm and declare on oath that the contéms of this Appeal are true

and correct to the best of my knowledge, and nothing has.been concealed from this )

\Hon’b}e\Tribunal. .

7
Deponent
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! ~Case File NO. =reiemmemsimscaememmemeeneinee 73/SC 0f 2010

y State

, v L ‘ . i
- -~ - Versus . , -

- 1. Muhammad llyas alias llyas son of. Sharif
Muhammad resident of Muhallah Pir . Shah
Said, Mardan. _ :
i - 2. Muhammad Zakir son of Abdur Rauf reSident
: ofMuhaI!ah Delhi, Nﬂardan

FIR No. 74 dated 27.01.2010 .
Charged under Sections 302/34 PPC
Of Police Station Hoti, Mardan.
R R R T T

~

S// . Date of original institution:  06.07.2010.
WV : Date of institution in this court: 06.07.2010. ! T Ba Tri
R Date of decision: - 19.07.2011. Ler"i. ‘et To Be True Copy
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JUDGMENT . T —_—

Examiner.Copying Branch
" Session Court Mardan

Accused named abb\)e was sent up before this court to face .
trail on the allegatlons of commuttmg Qatl-e-Amd of def‘eased Zahir

\Muhammad by way of flrmg at him.

2. .. Prosecution story in brief is to the effect th_af on 27.01.2010 at
- 10:20 hours complainant: Fawad brought the dead body of his deceased
~brother ~Zahir Muhamrhad-to Casualty DHQ Hospital, Mardan and reported

that his deceased bfother:Zahir Muhammad was working with thsan Bacha in
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his medical shop; that on 26.01.2010 his deceased brother went for work in

the méming and did not,réturned ‘and lateron they received information that
the dead .body of his brothe‘r is lying in the graQeyard of Said Jala‘li Bukhari
Baba; that he came there and found his brother murdered with firearms; that
they have' no enmity with anyone and will charge the acéused on his

satisfaction.

3. Lateron on 14.02.2010 complainant Fawad recorced his

statement before the Magis,trate‘-under_' Section 164 Cr.P.C, wharein he

charged accused Muhammad liyas and Zakir for murder of his brother.

. Motive was stated that the deéceased was having Rs. 1,00,000/- which the

accused snatched from him-and murder him.

4. After compieﬁon of investigation, complete challan was

submitted"againsf him before this Court. Accused when summoned,

appeared and when charge sheeted on the fulfiliment of codal formalities,
they plead_ed not their guilt to the charge framed against them and

claimed trial. Trial cdmmenced and in order to prove its case against

‘accused, prosecution. produced and examined as may as 15 PWs.

- 4. ) Brief accounts of the pro’sec'u"tion evidence is as under: -

()  PW-1, Dr. Amjad Kaka Khail staetd to had conducted
autopsy on the dead body of deceased Zahir

Muhammad and found the following: -

1. Firearm inlet %2 inch in size rounded 02
inches below the enferior angle of right

scapular.

R
‘. [hesin's
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2. Fttéarm exit ¥z inch in size on front abdomtnot
'w'all érea near the dnbljcus.

3. Firearm inte't % inches in size on the back of
right ;houlde% (near the top). |

4, Firearm exit 1 ‘/z inchos in size lacerated on

front chest wall near the right nipple.

. 5. Firearm inlet % inches in size on the back, left
Ieg.'
8 Firearm exit on the front of left leg 04 inches ~

above the ankle.
7. Firearm inlet 1/z,inch.eAs in size on the medial
* aspect of right forearm bolow the elbow.
8. Firearm lekit on rig,ht' foroérm' 1 inch (rnid

"posterior) tatéi'al aspect

.- Thorax: Walls ribs and cartllages tnjured Pluurae,

nght lung and b!ood vessets injured.

A Abdomen Walls pentoneum small intestines and
" their contents m;ured
- In his opinion the deceased sustainedvfatal firearms

“to lung, ‘intestine and blood vessels leading to

hemorrhage shock and death. '_Tne postmortem

report'i_s Ex PM, while injury'Shoet Ex PW 1/1‘ and

"inquest report Ex PW 1/2 correctly bears his

signétures

‘ PW—Z Sakhn Sultan, S.I. stated to have reduced the

contents of murasila word by word in the shape of
FIR Ex PA, which bears his S|gnatures correctiy
PW-3, Dit Aram, A.S.| stated fo be marginal witness

to recovery memo Ex PW 3/1, vide which the 1.O.
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took into possession some bloodstained earth from
the pla;;e of deceased and sealed it into parcel; that
he is also ma‘rginal Witﬁess to reéovery memo Ex PW
3/2, vide which the 1.O.. took into possession one
empty of .30 bo_re Ex P-1 emitting smell of fresh

discharge and sealed the same into parcel; that he is

alsdmarginal witness to reéovery memo Ex PW 3/3,

vide which the 1.0. took into posSéssion bloodstained
clothes of deceased consisting lof shit Ex P-2,
Shalwar ~-Ex P-3 and white waste Ex P-4 all
bloodstained, which were produéed by constable
Nau'n"lan from. Hospital; that all the recovery memos
bears h.i:s 'signatu‘res correctly.

PW—4, Moﬁin Khan, ASI -stated to be marginal

witness to recovery memo Ex PW 4/1 vide which the

.O. took into possession one mobile set Nokia 1100

SiM No. 0336-9120894 Ex P-1, which was recovered
from side pocket. of accused Muhammad Zzskir and
from Accused Muhammad llyas one Mobile Set Sony
Ericson SIM NO. 0334-8431921 Ex PW-2 was taken
intd possession, that he is also marginal \A‘/itness to

recovery memo Ex PW 4/2, vide which the 1.0. took

into possession one box of mobile ‘Sony Ericson Ex

P-3 alongwith receipt-’ bearing NO. 1067585 dated
26.04.2008, on which IMEl NO. 359757010350264

was written produced by complainant Fawad: ‘:at he

is aiso marginal witness to recovery memc tx PW

4/3, vide which one pistol bearing NO. 2070FF Ex P-

4 was recovered on the pointation of accused

%



Examiner Copying Branch
Session Court Mardan

(v)

(vi) -

(ix)

--5 N ) \/ﬂ,

Muhammad llyas; that all the recovery memos
correctly bears his signatures.
PW-5, Ismail son of Mehm‘eod Khan stated that he

was arrested by the local Police for making aerial

- firing in. the marriage ceremony of his brother-in-law;

“that a case under Section 13-A.0. was registered

against him, in wﬁich he pleaded g'uilty and was fine
to Rs. 300/-

PW-6, Sartaj No. 1111 stated to be margmal witness
to recovery memo Ex PW 6/1, vide which the 1.O.
took into pdssession one thousandn rupees consisting

of two noteé’ of R‘s, 500/- denomination produced by

Zakir as shown 'the said money was snatched by him

~ from the deceased after the occurrence, which bears

his sig natures corréctIy

PW-7, Gulzar Khan A. S |. stated that he was posted
as Muhamr at Ponce Statlon Hoti, Mardan; that he
had handed over the weapon of offenee li.e. pistol to
the 1.0. already recovered in case FIR No. &2 dated
04.02.2010 under'Sectionv 13-A.0/3/4 A.F, which was

taken into possession by the 1.0. through recovery

" memo already exhlblted as Ex PW 4/3,

PW-8, Ajmal Ex- Nazrm Umon Councnl Mardan Khas

stated to- had correctly identified the dead body of

' _deceased Zahir Muhammad before the Doctor in the

Hosmtal and before the Police.

PW-9, Zahir Shah Khan, A.S.. stated that on

27.01.2010 at about 10:20 hours one Fawad $on of _

khushdil brought the dead body of his. . brother
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deceased Zahir Muhammad and reported the matter

to him, which he recorded in the shape of murasila Ex

PA/*1; that he prepared the injury sheet Ex PW 9/1

- and inquest reporf Ex PW 9/2 of the dec‘eased and

sent it for aufopsy’ und’er'the supervisidn of Riaz F.C
No. 1230 to the Doctor.

PW-10, Muha_mmad Jalai Khan stated to be marginal
witness fo recovery memo Ex PW 10/1, vide which

accused Muhammad llyas poinfed out a wooden

Almeria in his shop and on his pdiﬁtation Rs. 20,000/~

were recovered, which bears his signatures correctly.

PW-11, Sirj Khan, S.I. stated to be well acquainted’

with the handwriting and signatures of SHG iazhar

| Shah, who has been martyred: that he on 04.03.2010

sdbmitted complete 'challan against the accused in

the lnstant case, whlch bears his sngnatures correctly

PW-12 Fawad complalnant almost narraled the'

same story as mentloned above in para 03 of this
Judgment
PW—13 Shahld Muhammad stated that ‘on the’ night

of occurrence he was present with his friends when in

the mean time Mu}-iammad Zakir'accused made a call

to him and told-him that Mdhammad llyas accused

was present with‘him and was demanding the movbile

' phona number/SfM number of the deceased Zahir

Muhammad; that he sent the number of the deceased
through a message to them.

PWW-14, Khaista Wahab Si visited the spot prapared

the site plan Exh.PB at the instance of complainant
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" Fawad. During spdt in_;spe_cti‘on“. -he - took into

possession one empty of 30-bore pistél EXhiP1 vidd "

recovery memo ai,r'ead'yExh.PWé/‘Z. He ais.o took-into
possession bloodstained earth vide recovery mémo
already AExh.PW3/2.. Similarly he also tock into
poésession bloodstained clothés of deceased
consist’ir;g of Qamees, Shalwar and banyan Exh.P2
to E_xh.P‘4 broUght by constable Nﬁr_nan No.1787 vide
recovery memd aIreadyExh.PWS/S. Vide application

Exh.PW14/1 he produced c'o‘mpllainant Fawad before

~ Judicial Magistrate for recording statement under

section 164 Cr.P.C wherein he charged accused llyas
and Zakir. Thereafter he made search for the
accused and on 14.02.2010 he arrested accused

llyas. and Zakir and -issued- their card of arrest as

“Exh.PW14/2. After the arrest of accused llyas and

Zakir durihg their body search he recovered a cellular

phone ‘set 1100 alongwith Sim bearing No.0336-

91120894 from the possession of Muhammad Zakir

and from the body search of Muhammad liyas he

recovered from.side pocket a 'mobile set 'trademar‘k
Sony Ericson and a sim bearing No.0334-8431921
these have already been exhibited as Exh.P1 and

Exh.P2 respectively and to this effect | had prepared

recovery memo 'a[ready.exhibited as Exh.PW4/1. On -

15.02.2010 complainant Fawad came to the poiice

station and produced a b'qx of Mobile -Set.Sony

Ericson Exh.P3 and a receipt regarding purcHase of .

said mobile issued by Gulf Oases FElectronic
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Company Abu Dhabi bearing. No.1067585 dated

26.04.2008 Exh.P4 and a booklet of the said Mobile
which is Exh.P5. The IME No.3597570-1 0350264 was
also inscribed on -fhe box Exh.P3. To this effect he
prepafed recovery memo Exh.PW4/2. On 15.02.2010
he produced both tﬁe accused before Judicié!
Magistrate for custody, which was allowed for two
days, .the application is Exh.PW14/3. During
interrogatidn accused llyas led the po!icé pérty to the
spot Whére fromv Rs:Zb,dOO/- Exh.P11 vide recovery
memo already vExh.PW10/1-. He also prepared Athe

sketch of the' shop from = where recovery of

Rs:20ﬁ,'OOO/- ‘was effected on the poinialion of
‘accused llyas. The said sketch' is Exh.PB/A. On

16.02.2010 during Interrogation accused Muhammad

Zakir disclosed that his co-accused llyas had taken

',out'RssﬂOOQ/- denomination of Rs:500/- two notes

from the pocket of_ the deceased which were giver: to

him by llyas, hence he recovered two currency notes.

“of denomination of Rs:500/- which are Exh.P12 and

to this effect a recovery memo was prepared already

Exh.PW6/1. On 16.02.2010 llyas accused during

| interrogation disclosed that the pistol was purchased

by,.him from one Gul Rehman and that pistol was

against handed over to the said Gul Rehman and Gul

Rehman had given the said pistol to one ismail /o
Mir Jaffar Muhallah Deli and. the local police had
ta‘ke,n into possession the said pistol being unlicensed

from his possession and a séparate cas- under

S
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section 13 A.O was registered against-him and the

pistol was with the Muharilr ASI P.S Hoti and this

pistol was the weapon of offence also in the present-

case so he took the same pistol 30-bore No.2070 FF
from the police Mall Khana of the P.S sealed it in to

parcel and to this effect _recovery memc already

- Exh.PW4/1 was prepared. The pistol is ExiiP4. He

~also recorded the statements of the concerned PWs.

| had also sent"er'npty‘ recovered from the spot and

the pisto["to the expert vide my application’
Exh.PW14/3 and received the result in positively.

‘which is Exh.PZ. He had also sent the bloodstained

earth recovered from the spot and the bloodstained

clothes of the deceased vide' application Exh.PWMM

and recelved its resulf Exh. PZ/1 After expiry of police

custody the accused were Iodged in judicial Ioakup on
the orders of Judicial Maglstrate vnde application
Exh PW14/5 " had  obtained date of  Sim
No.034494'7v0593 and 034391'66435 the data was
obtained WhICh is Exh PW14/6 conS|st|ng of 18

sheets. According to Wthh the number in possession

of Muhammad Zakir accused, PW Shahid was

cbndecfe'd who gave number of the ‘dec'eas‘ec? {o him,
which was 'gi\'len and throqgh' that number the
actused summoned: the deeeaeed to the spot. He
produced PW- Shahid before the Court’ whare his
statement uw/s 164 CrP.C was recordOd on
03 03.2010 wherein he admitted that the sim '1umber

of the deceased was taken from him by Muhammad
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llyas accused and on the following day he came to

know that the deceased was murdered. He recorded

the statement of PW Gul Rehman. He also placed on
file the copy of the FIR Exh.PW14/7 which was

regietered against Muhammad Ismail under section

13 AO, 3/4 Aerial Firing vide FIR No.82 dated

14.02.2010 at P.S"Hoti. He forwarded the case file to .'

the then' S.H.O Mazhar Shah for submission of
cha!‘lan eéainet the aocused facing trial. He had also
prepared- pointation mem-o’at the instanc’e‘of accﬁsed
dated 116.02.201'0‘vide which they had pointed out the

spot to us in presence of PWs Muhammad Ziad and

Salah ud Din. The sald memo is Exh. PW14/8
PW—15 Muhammad Ztad had endorsed the report of

complainant Fawa'd in PHQ Hospital Mardan. H.e had.

also identified the dead body of deceased before the
police and vbefore, the .doctor at the time of

postmortem examination He is also marginal witness

to pointation memo Exh. PW15/1 wde which accused
Zakir and Muhammad llyas led the pohce party and
pomted out the spot turn_by turn where they have_

" murdered deceased Zahir Muhammad.

Thereafter the prosecutlon closed its case by gettmg

. abandoned rest of the PWs mentloned ln the calendar of the P\Ns and

" statement of accused was recorded under sectnon 342 Cr.P.C. where;n he

while. admlttlng not his gu11t professed h1s innocence and alleged falce

:mpilcatlon He also termed the PWs to be highly :nterested parhsan




procured, planted and disowned the different recoveries. He neither

wished to be examined on oath nor to produce evidence in his defence.

6. Learned DPP for the State assisted by private counse! for the
complainant submitted that the accused facing trial were not ‘nominated in
the FIR, however, when the complainant was fully satisfied 'regarding their

involvément in the instant case, he charged them for commission of the

offence; that recovery of one empty of .30 bore from the place of'

occurrence, recovery of, bloods'_tainéd garments of the deceased further
corroborate the prosecution case,; ihat after arrest of the accused
additional points were shéwn_ in the site blan at the pointation of accused
Muhammad llyas; that one mobile set Nokia 1100 was reéovered from
possession of accused Zakir having ._SiM No. 0336-9120894 while cne
3 \//J Mobile Set Sony Ericson containing SIM No. 0334-8431921 was

recovered from possession of accused Muhammad llyas; that data of the

said SIMs collected from the concerned companies reveals that both the
accused had contacted the deceased on the day of occurrence; that the
weapdn of offence i.e. .30 bore pistol was also recovered on pointation of
accuséd Muhammad llyas; that the pistol and the empty recovered from
the spot Was sent to the FSL f_or ﬁ_rearms expert report, according to which
the empty and the pistol matched with each other: that fhe bléod.stained
earth taken from the spot and the bloodstained garments of fhe daceased
were sent to the FSL for chemical exami’nation by the Serologisi and the

: B réport Ex PZ/1 shows that all the articles were having human blood of the
Cé'rtifiéd\,Tci Be True Copv

C,/‘ same group; that medicolegal report further strengthens the prosecution

g3 G“? 232@ story; that the complainant was having no ill will to falsely implicate the

Examiner Copying Branch accused facing trial in the instant case. It was finally submitted that in the
Session Court Mardan

; . light of available evidence on record, the accused facing trial are duly




connected with commission of the offence, hence, they be convicted and

sentenced to capital punishment.

Lo 7. " On the other hand, Ie.arr'{ed counsel for the accused facing
trial submitted that tﬁe accused we-re not directly nominated in the FIR;
that the complainant did not diéclosed his source of satisfaction regarding

- involvement of the accused facit;lg {rial in commission of the offence; that
the occurrence took place a;c unknown time th night, which was not
witnessed by anyone; tljat' recoveries’ 6f .blo'odstained earth and
bloodstained garments do not connéCt the accused‘fac'ing trial with

_ commission of the offence; thét fhe bisto! was not récovered from direct
bossessioh of anyone of the accusgd' nor the same was proved to be
ownership of anyone'of_v them, as s',u'cr-t,-' matching of the. pistol with .the
empty clearly showg-that the recovery Wés fglsely foisted aglainst them to

' s:trengthen. the prosecution story; that medical evidénce in the shape of
postmodem repért z\zlso do_es not connect the accused facing irial with
commission 6f the offence, hence, the same is of no heln to the
pf'osecuti'on;' that additio-n of points allegedly‘ added in the site plan at
pointation_ of accused Muhammad Ilvyas is not adm-is_sible.z in" evidence
being a .statement before the Police which was not supported by ény other

independent “evidence; that there . is " no direct evidence showing

involvement of the accused facing trial in commission of the offence,
hence, the prosecution has miserably failed to prove its case against the
accused facing trial. 1t was finally submitted that both the accused be

Certifife’d‘To:S_e True Copwcquitted of the charges leveled against them.
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! have heard the arguments of the learned counsel for the
parties and have gone through the available record with'théir valuable

assistance.
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9. - Perusal of record reveals that the occurrence took place at
some unknown time at tﬁe Ehtervening night of 26.01.2010 and
27.01.2010, which was not wi’meséed by. anyone. The com'piainant lodged
his report regarding murder of his bro.ther aéainst unknown personé and
staféd in his report that they &id notthave any enmity or ill will against

anyone. Lateron after lapszof ébout 21 days the complainant recorded his

statement under Sectioh'164 Cr.P.C. and charged the accused facing trial

- on the basis of data collected from Mobile éompanies.f The data ¢f mobile

companies produced by the prosécqtion reveals that on 26.01.2010 from

17:26 hours to 18:06 hours some calls were made from mobile number of

thé deceased to mobile No. 0336-9120894 but there is nothing on record

that the SIM bearing No. 0336-9120894 ‘was registered-in the name of
ényone of fhe accused facing trfal nor the tinﬁe of alleged callls correspond
to the time of occurrence of the_instant case, he'nce-, the mobile calls data
produced by the prosé(:qti'on is >not sufficient to connect. the accused

faéing trial with commission of the offence.

10, - The prosecution alleged that the .30 bore pistol was
recovered at pointation of accused Muhammad Ilyas,. which matched with.
.the empty recovered from the spot, however, heither the pistol was

recovered from direct possession of the accused nor the same was

proved td be his ownership. The 'empty recovered from the spot was Kept
in' Police custddy and was- not dispatched to the FSL till alleged recovery
of the pistol, as spéh, feport of fhe fir"ear'mﬂ's expert regarding maiching. of
thevefnpty,which was sent to the FSL after 'recovery 6f thé pistol cannot be

éafe[y relied upon for conviction of th,e', accused facing trial.

e

Certified o Be Trie Copy
. ¢/-'/ ‘
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11. As far.as recovery of currency notes at the pointation of

! _prosecution caee because the complainant did not disclosed in his initial
report or in his statement recorded under Section 164 Cr.P.C. that the
deceased was having money in his possession at the time of occurrence

nor any denomination of the currency notes was mentioned. In the given

recovered from shop of accused Muhammad llyas were taken by him from

the deceased.

12. As there is no direct or reliable circumstantiet evidence
c:onnectlng the accused racmg trial w;th commission of the offence,
.therefore, recoverles of bloodstamed earth and bloodstained. garments of

the deceased are of no help to the prosecutton to show involvement of the

'
1
’
t
'
|
L
|
|

~accused facing trial in-the instant case. Slmttarly, the. postmortem report
suggests that the deceased was murdered with frrearm but the same is
not sufficient to believe that the murder was committed by the accused
facing trial. The prosecution also contended that accused Mur“mmad

llyas had pointed out the place of occurren_ce to the-1.0. during the

investigation, as such, certain points were added in the site plan with red
ink. The additions in the site. plan on pointation of the accused are not
supported by any Independent evidence, therefore, thle same being 2
weak pieoe of evidence is not su,fficlient to bring home conviction of the
accused.
Certifisd to Be True Copy x
/13 in the light of what has been discussed above, the

g ? gﬁfﬂ prosecutlon has failed to prove its case against the accused facing trial

Examiner Copyir Jefarg:

Sesslon Cuur,i\““dmeyond reasonable shadow of doubt as such, benefit of doubt is

extended in favour of the accused facing trial and they are acquitted of the

accused Muhammad llyas is concerned, that also does notiadvance the™

circumstances, it cannot be held with -certainty that the currency notes
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charges leveled against them in the instant case Accused Zakrr is on bail,
\hts ball bonds stand cancelled and his sureties’ are ‘absolved from tha’:
liabthtles towards the ba:t bonds. Accused Muhammad Hyas is in custody,

he be released forthw;th if not requu‘ed in any other case of law. Case
property, i.e. Rs. 20,000/ be return to accused Muhammad llyas and
remaining case property, if any, be dispose 6f ac‘clordi‘ng to law -after faps
6f Iimitatidn period provided for an ap‘beaI/re‘vision. File be consigned to

the record room after its necessary completion and compilation.

Farid Khan Alizail ,
ADDI.: Sessions JUDGE- II,;
. Maroan ¢

CERTIFICATE

Cettified that this judgment consists of 15 pages and each page has

" been signed by me after necessary correct] ade therein.

Dated. 19.07.2011.

Farfd Khan Alizai

ADDL: Sessions JUDGE-ITI,
Mardan.

! Hamr‘,nf A:ppﬁcant S
: inT™ . .

Signwd ot Cupy

Date f (b

Urgenl fOC e -

Certified To Be True Convy
G
08 0CT 2823
ExanﬁnefCopyun;Branch
Session Court Mardan




i POLICYE DEPAR Y MENT . MAI{I)AN DISTRICT

) ‘ ) ‘ *
DISMISSAL GRDER -3 [ B

Constable Mukg. ~mad Skekir No. 1612 while posted at Police

st Crara Shal (IS Saro Shohe sem ted abweni 1oansdun without iny ?wvojperm{smon
.

ol the competent authonty vide DD report Ne, 28 Gated 11.09.2012 tlll dat(,

— i

I this conpeetion. hie wes issucdy W proper ’\h(m Cause Notice under

CWEP Police Rules 1973, issucd vide this ni‘ﬂm. “do. ‘,063/."!\‘ SCN R dated 31. 122002

,u‘i o« L Hoti Petice tor dehioery purpime apre. L uft, pul the samce was returned back to

dites tice vith the reasons that the ieged Cone® ' with his whole family members left
shear village Tor some unkouwn plact.

'
Resides the Hoti Poiice, the tacharge DSB Mardan also conducted a
RE R RTIT for his tracing out, but he als¢ Siter: ,ed the version of H;;_li Police.

Being a member of Police bome, hu wus bound to inform his *-cmor
Ticer- betore shilting any where fr 0 fnis village. it he didn it l;undes the Moharrar

Jali ol P8 Saru Shah have tried W st to countat han on his (.cll No. 0347-32200692,
bl e Mobile i still powcered off since his alsence; indicating his ncgligence and
—— _— - -

-« .

Tt icw.')’ sa1 s prat i

e

Keeping in sicw his cont: *n.)u\l)' _bsence since H .09. 2012 and
Cang his nasive village for some unknown ﬂ"f‘ withow the notice of his compuenl

authority 1 of the considered npmioen that Conkeble Muhnmmad Shakir No. 1612 of

Falice '\l won HSao \hdh Iy 1 noeeidd in Folieg Senvaos anda is a bucden on the
stepariment, therefore ex-pante action- 1»1- an amm?l him by awarding mujor pumsh'nent'
cal dlsuu:.m. from Potice Foree witlk: cllet fem IH u.2it2 with immediate cffect.

exererae of the power vested inme under N WEY Pmcc Rules I‘)'IS.

Opder aunounced

(18 N
M - . A} o
vt TR , (Danishwar Khan) o
‘ ‘ ' District Police Officer, :
— Muardan.
. % .‘fv
SO NN *pA dated Mardae s S gl 2003, - * .

Cany W mlonn.n b Gpte v;.t. KLY v uou o

»
4

T The S.PAIOS ‘Mewrddan,
3 The SHO Sara Sbah.
-3 “the Puy Officert PG dinedan. .
's‘/‘ht.l O (HIPO,y Marda,
3. dhet YASE (D) iz, \&Z.\ WAl { Y pretonur .
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. BEFORE THE DEPUTY INSPECTOR GENERAL OF POLICE MARDAN REGION -1
' MARDAN

Subject: APPEAL AGAINST THE ORDER OF DISTRICT POLICE OFFICER
MARDAN ISSUED VIDE O.B NO. 358 DATED 06-02-2013, WHERE BY THE
APPELLANT WAS AWARDED MAJOR PUNISHMENT OF “DISMISSAL FROM
SERVICE”.

Respected Sir,
The appellant submits as under:-

1. That appellant was enlisted as constable in District Police Mardan on 09-05-
2009.

2. That on 27-01-2010,complainant Fawad Khan s/o Khushdil r/o Mohallah
Dheri Mardan reported to Police Station Hoti that his brother namely Zahir
Muhammad was murdered in the limits of graveyard Said Jalalay Bukhari
Baba.Initially no one was charged for the offence.Later on the complainant
charged accused Muhammad Zakir s/o Abdul Rauf r/o Mohallah Dheri
Mardan and Muhammad llyas s/o Sharif Muhammad r/o Mohallah Pir Shah
Said Mardan.Accused Muhammad Zakir is the real brother of the appellant
.Due to this ennmity and untowards situation was developed and the life of
the appellant faced to imminent danger.The accused including the brother of
the appellant were arrested in the case and sent to the judicial lock up.A
proper case vide FIR No.74 dated 27-01-2010 U/S 302/34 PPC PS Hoti
Mardan.(Copy of FIR NO.74 is enclosed )

3. That during the year 2012, the appellant remained posted at PS Saro
Shah.Due to the chronic sitauation of enmity ,the family of the appellant
shifted to Peshawar.The appellant tried his best to get leave/ permission from
the SHO of the Police Station but his request-was turned down.The appellant
by finding no other way went into hiding .Resultantly the appellant was
marked absent from the Police Station vide DD No. 28 dated 11-8-2012.

4. The appellant was residing along with his family at unknown places and was
unable to show his place of stay due to the chronic sitauation of the
enmity.During this period some showcause notice was issued by DPO
Mardan in respect of the appellant which according to local Police was
returned with the report that the appellant and his whole family members had
left their village for some unknown place.This fact has been categorically
mentioned in the dismissal order of the appellant.

5. That no departmental enquiry was conducted against the appellant.Neither
any charge sheet /Show cause notice was served upon the appellant nor the
appellant was informed regarding any enquiry proceedings.An ex-parte action
was taken aggainst the appellant and was dismissed from service vide OB
No.358 dated 6-2-2013.Hence the present appeal. (Copy of OB NO.358
dated 06-02-2013 is enclosed)

6. That though the criminal case has been decided by the court .Accused had
been acquitted but the chronic enmity betweeb the two families is still
exist. The appellant alongwith his family is roaming at differenet places due to
the enmity. '

. That there is no doubt that the appeal is time-barred but this was not
deliberately done rather it was due to the mental agony of the appellant faced
to him by the chronic enmity. However,the appellant would like to state that it
is well settled principle of law that procedural technicalities should not be
allowed on dispensation of substantial justice. Procedural laws are meant to
advance the cause of justice and not to thwart it. The supreme court of

ey . ‘ o




ey €
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Pakistan in criminal"original petition No. 90/2009 has further emphasized
that while demdmg a case principles of natural justice “audi alteram partem”
and other fundamental nghts should be observed which guarantee the right of
appellant.

That the appellant is married with old parents and belongs to a poor famnly
GROUNDS OF APPEAL.: ‘

a).  The period of absence was ot intentional but was due to the
chronic enmity of the appellant with the opponents developed in the light
of case FIR NO.74 dated 27-1-10 u/s 302/34 PPC PS Hoti
Mardan.Moreover reference to the Supreme Court verdict mentioned
above the delay in the instant appeal is condonable.

b). No departmental enquiry was conducted aggainst the appellant
.Neither any charge sheet/showcause notice was served upon the
appellant nor the appellant was informed to produce self defence in this
regard. :
c). All the proceedings have been conducted agalnst the faw and
contrary to the principles that “No one should be condemned unheard”.
d). . Neither any final show cause notice was issued to the appellant nor
he was given an.opportunity of personal hearing.Hence an unlawful order
was passed against him in the absentia by DPO Mardan WhICh is against
the norms of justice. :

e) The appellant has served in-the Police department for 04 years.
During this period the appellant was neither dealt departmentally nor
punished. This fact is evident from the shinning service record of the
appellant.

f). That the proceedings of dismissal from service by DPO Mardan is
tyotally against the law of the land.An ex-parte action was taken against:
the appellant which has ruined the fundamental rights of the appellant.

Keeping in view the above mentioned facts and circumstances, itis
humbly prayed in your honour that the Appeal of Appellant may
kindly be accepted on humanitarian grounds and the impugned
Order passed by DPO Mardan may please be set aside by re-
instatement in service from the date of dismissal, please.

Yours Obediently,

(Ex. CONSTABLE MURAMMAD SHAKIR)

e No.1612
/ District Police Mardan .
‘Dated:/o October,2020. (Now dismissed from service)

Copy to:

The Provincial Police Officer,KPK with the request to intervene in the matter just
on humanltarlan basis. For kind consnderatlon please




_ . :spose off the"departmental appeal preferred by Ex-
.Constable Muhammad Shaklr No 1612 of Mardan Dlstnct Policé" agamst the
--grder..of” Dlstnct Pollce Off“ ice
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| OFTICE OF THE

INSPECTOR GENERAL OF POLICE
KHYBER PAKHTUNKHWA

Central Police Office, Peshawar

No.2764/21, da’;ed— Peshawar the 24.06.2021

To,
The Regional Police Officef,
Mardan

Subject-  REVISION PETITION

The Competent Authority has examined and filed the revision petitibn
submitted by Ex.FC Muhammad Shakir No.1612 of Mardan district against
the puni'shment of dismissal from service awarded by District Police Officer,

. Mardan vide OB No.358 dated 06.02.2013 beihg badly time barred.

The applicant may please be informed accordingly.

(NOOR AFGHAN)
Registrar,
For Inspector General of Police
Khyber Pakhtunkhwa, Peshawar




’ T WAKALAT NAMA

IN THE COURT OF 5@4 wiee Torbunel Z/g’ AZWG«_

MURAMUIMAD S HAKR Appellant(s )/Petitionerﬂe )
VERSUS

G’\mﬂ‘ : - ' Respondeni(s)

I/'We ' . do hereby appoint

Mr. Muhammad Amin Ayub & Mr. Muhammad Ghazanfar Alj,
Advocates High Court in the above mentioned case, to do all or any of the
following acts, deeds and things.

1. To appear, act and plead for me/us in the above mentioned case in
this Court/Tribunal in which the same may be tried or heard and
any other proceedings arising out of or connected therewith.

2. To sign, verify and file or withdraw all proceedings, petitions,
appeals, affidavits and applications for compromise or withdrawal -
or for submission to arbitration of the said case, or any other
.documents, as may be deemed necessary or advisable by them for |
the conduct, prosecution or defence of the said case at all its stages. -

3. To receive payment of, and issue receipts for, all moneys that may

be or become due and payable to us during the course of
proceedings.

" . AND hereby agree:-
a. That the Advocate(s) shall be entitled to withdraw from

the prosecution of the said case if the whole or any part
of the agreed fee remains unpaid:

In witness whereof [/We have signed this Wakalat Nama
hereunder, the contents of which have been read/explained to
me/us and fully understood by me/us this

Attested & Accepted by ' ( \/\pj
@‘ Signature of Executants

Muhammad Amin Ayub
Advocate, High Court

& ‘% o
Muhanmtmad Ghazanfar Ali

Advocate, High Court

4-B, Haroon Mansion
Khyber Bazar, Peshawar
Off: Tel: 091-2592458
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BFFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA

PESHAWAR.

Service Appeal No. 7438/ 2021

Muhammad Shaklr Ex- Constable No. 1612 Mardan Police, DIStI"lCt Mardan

Vi T e P Appe!lant

VERSUS

- The Inspector General of Police , Khyber Pakhtunkhwa Peshawar and others

...Respondents

Para-w_ise comments on behalf of respondents:-

'Respectfully Sheweth,

'PRELIMINARY OBJECTIONS

1.

fha_t the appellant has not approached this Hon’ble Tribunal with clean
hands. o | '

2. That the appellant has concealed the actual facts from this Hon’ble Tribunal.

3. That the ap'pellant has got no cause: of action or locus standi to file the

instant appeal.

; That the ap'pellant is estopped by his own conduct to file the instant Service

Appeal.

. That fhe a'ppe"al is unjustifiable, baseless, false, flawless and vexatious and

the same is liable to be dlsmlssed with spec1al compensatory cost in favour

of respondents

6.

That the appeal is barred by law & limitation.

' REPLY ON FACTS =

.1'-

Pa:}a to tne- eXtent of enlistment in Police Department of appellant pertains

to record needs no comments. while rest of para is incorrect because every

Police Officer is under obligation to perform his duty upto the entire

. satisfaction of his superiors. Moreover, the perusal of service record of the

- appellant revealed that due to his lethargic attitude his entire service record

is tainted with bad entries. Besides, non receipt of complaint against the

. appellant. dpes not mean a clean chit for the future wrong deeds (Copy of

list of bad entfieS'is attached as Annexure “A”).

. Para perta'ins to personal information of the appellant needs no comments.

But belng a member of a dlsmphned force he was supposed to submit

: appllcatlon for leave but he failed to do so.

Para pertalns to personal information of the appellant needs no comments

. Incorrect Stance taken by the appellant is not pIausane, because being a

member of discipline force he was supposed to submit application for leave
but failed. to do so and remained absent from duty without any
Ieave/permission of the competent authority.

. In_correct._S_tance taken by the appellant .is totally false and baseless; V

: because he Wa_s issued a: proper Show Cause Notice and sent to Police



Station Hoti for serving upon him, but the same was returned back with the
reasons that the appellant with his whole farnlly members left the|r village

- for some unknown place. Be5|des, Incharge DSB Mardan ‘also conducted a
secret. enquiry for tracing out the appellant but he also reiterated the
" version: of Hoti Pollce Moreover, the Moharrar staff of PS Saro Shah tried

their best to contact him on his cell No. 0347-3220692, but the Mobile

- remained 'powered off since his absence, indicating his negligence and
meff‘cnency on his part, hence ex- parte action was taken against him by
f 'awardmg maJor punishment of dismissal from Police Force, which does

- commensurate with the gravity of misconduct of the appellant (Copy of

Show Cause Notice is annexed as annexure “B”).

. Correct to the extent that the appellant preferred departmental appeal as
“well as revision petition which were also decided on merit because the’

appellant was provided full- fledged opportunity of defending himself before
the: appel!ate authorities but he bitterly failed to produce any cogent
reasons in his defense. Therefore, the same were rejected being devoid of
any merit and badly time barred. Moreo\)er, appeal of the appellant is liable
to be dismissed on the following grounds amongst the others.

REPLY ON GROUNDS.

A Incorrect the appellant has been treated in accordance with law, rules,
~ policy and the respondents did not violate any Article of the Constitution
~ of Islamic: Republic of Pakistan and orders passed by the competent

~authority as well as appellate authority are legal, lawful hence, liable to.

‘be maintained. | _ |
B. Incbrrect. Stance taken by the appellant is totally false and baseless,
" because he was issued a proper Show Cause Notice and sent to Police
: Station Hoti for delivery purpose upon him, but the same was returned
back with the reasons that the appellant with his whole famlly. members
-left their 'v.illage for some unknown place. Besides, Incharge DSB Mardan
_-also conducted a secret enquiry for tracing out the appellant, but he also
reite‘rat'_ed the version of Hoti Police. Moreover, the Moharrar staff of PS
_Saro S_hah tried their best to contact him on his cell No. 0347-3220692,

but the Mobile was found powered off since his absence, indicating his-
.:negligence and inefficiency on his part, hence ex-parte action is taken-

.againsti{him by awarding major punishment of dismissal from Police
Forc,e, :Wh'icn does commensurate with the gravity of misconduct of the

. appellant. Orders passed by the competent as well appellate authority is
liable to be maintained.

- C. Incorrect. Stance taken by the appellant is not pIaueible, because being

'merf\ber of disciplined force he was supposed to submit application for

jIeave but failed to do so and remained absent from duty without any

' Ieave/permlsswn of the competent authority.




. Incorrect The appellant preferred departmental appeal whxch was also
“deaded on merst because the appellant was prowded full- ﬂedged
‘ opportunlty of defendmg hlmseif before the appellate authority but he

bitterly failed, to produce any cogent reasons in his defense. Therefore,

~ the. same was rejected being devoid of any merit and badly time barred.

o Incorrect Plea taken by the appellant is totally devoid of merit because
- willful. absence does come within the purwew of Rule 03 as well as a
*pollce ocher when wnllfully absents himself from his lawful duty his thls

act is also unbecomlng of a disciplined police officer.

. ,Incorrect Plea taken by the appellantis a tallored one so as to avoid the
lissue of Ilm:tatlon '

( . VIncorrect Para already explained, needs no comments

| ,..Incorrect Stance taken by the appellant is totally false and baseless,

because he was issued a proper Show Cause Notice and sent to Police
Station Hoti for service upon him, but the same was returned back with

‘the reasons that the appellant with his whole family members had left.

the:r wllage for some unknown place. Be5|des Incharge DSB Mardan

"also conducted a secret enqusry for tracing out the appellant but he also
| relterated the version of Hoti Police. Moreover, the Moharrar staff of PS

Saro Shah tried their best to contact him on his cell No. 0347-3220692,
but the Mobile was found powered off since his absence, indicating his

';'negllgence and meﬁ‘"qency on his part, hence ex-parte action was.taken
“agalnst h|m by awardlng maJor punishment of dismissal from Police
: -‘Force and-Respondent No. 02 has also decided appeal of the appellant

on merit by .providing full-fledged opportunity of defence to the
ap'pellantv before the appellate authority but he bitterly failed to produce

..an‘y“ cogent reasons in his defense. Therefore, the same was rejected’
~ being dev0|d of any. merit and badly time barred. |
. 'Incorrect Para already explained needs no comments
. -Incorrect. The appellant left his village to unknown place and he was-
'COn:tacted -on his cell No. 0347-3220692, but the Mobile was found
.' powered off Since his absence and he was also summoned & heard in
" person on 17.11.2020 by Respondent No. 02 but he bitterly failed to
""produce -any: cogent reasons in his defense (Copy of Order is attached
: .as annexure "C").

. Incorrect. Stance taken by the appellant is not plausible, because every

Police Officer. is under obligation to perform his duty upto the entire

‘satisfaction of his superiors. Moreover, the perusal of service record of

the;appellant revealed that due to his lethargic attitude his entire service

.~ record is _taihted with bad entries. Besides, unblemished service of

appellant does not mean a clean chit for the future wrong deeds.

. That the respondents also seek permission of this Honorable Tribunal to

raise additional éjrounds at the time of arguments.



PRAYER:-

Keeplng in view the above narrated facts it is most humbly prayed that
the appeal of the appellant being badly barred by law and I|m|tat|on may kindly

be dlsmlssed with’ costs please

Inspector General of Police,

Khyber Pakhtunkhwa, Peshawar

(Respondgnt No. 01)

I ‘ o Regiogmfficen

N Mardan
(Respondent No. 02)

Dis '

(Respondent No. 03)
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BEFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA
) , R PESHAWAR.
" Service Appeal No. 7438/2021 |
'Mohammaq Shakir Ex-Constable No. 1612 Mardan Police, District
" ............ PP RTRPOY TP Appellant
. VERSUS

The InSpeetor Genetal- of Police , Khyber Pakhtunkhwa, Peshawar and others.

..................................... et e RESPONDENES

COUNTER AFFIDAVIT

: L We, the respondents do hereby declare and solemnly
affirm on oath that the contents of the Para-wise comments in the service appeal .
C|ted as subJect are. true and correct to the best of our knowledge and belief and

' nothlng has. been concealed from this Honourable Trubunal

Inspector Geneftal of Police,
Khyber Pakhtunkhwa, Peshawar -
(Respondent No. 01)

Regional Police Officer,
Mardan '
(Respondent No. 02) -

(Respondent No. 03) .

/




~ N\

& S

o ™

g e - !
Haneswsr 7 . )

CHARACTER ROLL OF

14. corviM':sNDAToxy ENTRIES

Seriaf No.
£ )

Src,

/’—\

g @/M

t€ u (L:gq\c/(C(f rﬂM.

o ;;‘,:.‘.“.LZ“,?"{- BT
\\kw -—iv:,‘ 1 ‘n"‘( .o

'y :
e L
PRI

?:
\
e ,:,*J.e\
}\

/ lc,zz,

e //4- ZHI';'"L{(/J(’-’ '

‘. Tj : o t /(‘ ( Lot Klbk”c @ﬁ h‘\

L CLUey \)Gﬁtd"

)
/7/}/5 3153 | }L/ | .

‘j\\ - vv\_’

I\/‘/l(."\ B NLC%/ /’90‘(C\

‘k"“* st .
L (Z‘ 2 /? ,;}1 ':"

| &zpﬁﬂ
. Z{e gpng ‘s ks lécf@’ le Dié
",W@,, M/M W/f 7)}15/55,0/7‘
;\ g0 oAy !

]




13 Foo
: . N
16. LEAVE, ABSENCE AND IN SERVICE
t
# All periods not counting “approved service” to entcred in réd ink. 4§ -
c 0 . - ' & &
5 i2 i3 g Y
i ¥% ~ “-
! ; ;
DATE ~ EXTENT . ¢
: : Desc ription of leave i.e. Privilege. hospi-
' tal, sick leave, or farlougl, or of absence,
T ) t No. of District or forfeiture of approved service,”
0] o
] £ Order _
4 5 :>~ All entries to be initialled, by Superinten-
= = 0 dext of Police. )
- s 3 @ ;
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&  OFFICE OF THE DISTRICT POLICE GEFICER MARDAN 7 o
' N

* by ;)
No.. / 0({2 IPA/SCN/R Date 3/~ 12012

SHOW CAUSE NOTICE UNDER NWFP PGLICK RULES 197,

DD report No. 28 ddLC £ 11.09.2012 tifl- d.ua. . :;;' : : - ,

You are tlwrei"ore,‘_‘found guilty of miscondtic as defined in scution 2 (1) of NWTP Police Rules

1975 and as such are liable to action undcr’s ction 3 of the said ules.

Based on the above facts, [ am satislicd that no enquiry 1s nezded in this case «s contained in

scetion 3. 3 clauses (a) & (c) under the said Rules.

Now, theretore you Constable Muhanmad Shakir are calfed upon under scction 4 (1) of the
NWIEP Police Rules 1975, to show cause within 15 days of the issuance ol this notice. as (0 why
one or more penaltics including major penaity of dismissal from scrvice should not be imposed

| upon yout.

Take note that if you failed to submit cepiv i comphance of iais show cause notice within the
stipulated time, it will be presumed that vou liave nothing to olier in your defense and in that

case, an ex-parte action shall straightaway be taken against you without any further notice.

(Danislhiwar Khan)
District Police Officer,

) Mardan
4

Copy to SHO/Hoti, (Aftention Moharrar) with the directions to deliver this notice upon
Constable Muhammad Shakir s/o Abdur Rauf /o Daili and the receipt thercot should be returned
to this office within (05) days positively.
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> ORDER. .

This order will dlspose off the departmental appeal preferred by Ex-
Constable Muhammad Shakir No. 1612 of Mardan District Police against the
order of District Police Officer, Mardan, whereby he was awarded major

! appellant was proceeded against depanmentany on the allegations that he while: L

punishment of dismissal from service vide OB No. 358 dated 06.02.2013. The

posted at Police Post Garo Shah (Police Stahon Saro Shah) absented himseif L
from his Iawfut_ duty with effect from 11. 09.2012 tili date of date of dismissal i.e |
06.02.2013, without any leave/prior permission of- the competent authority.

He was issued Show Cause Notice which was sent to his local |
Police Station, Hoti for serving the same on the appellant. But the same was '
returned back un-served as the delinquent Officer had shifted with. his enlire
famuly to some unknown destination. Besides, the appellant was also searched

through District Security Branch, Mardan but the District Security Branch ‘

supported the same report. Moreover, in order to procure his attendance, thc
appeliant was also contacted time and again thr ough his Cell No. 0347-3220082 ,
but each time his Cell Number was found sw;tched off. Therefore, ex-parte action

was taken and the appellant was dismissed from service vide OB: No. 358 dated :

; 06.02.2013. : :
! Feeling aggrieved from the order of District Police Officer, Mardan, . . I
the appeliant preferred the instant appeal. He was:summoned but failed to appe‘«u \ S P v»ﬁ';

in person in Orderly Room held in this office on 17 1. 2020. / _\(5
>
O

1 From the perusal of service record of the appellant it has bmr., w
found that the allegations leveled against the appellant have been proved bayond " (l \-\ Y
i;:ny shadow of doubt. Moreover, the appellant € approached this forum al a bc!at )
stage without advancing any cogent reason regarding such delay. Hence, ordél

passed by the competent authority does not warrant any interference.
Keeping in view the above, ), Sher ‘Akbar, PSP S.St Regional

Police Officer, Mardan, being the appellate authority, find no substance in the pjp

appeal, therefore, the same is rejected and filed, being badly time batred. / /

Order Announced. I
/ / |
Reagienat-Police Officer,
Mardan.

f () .
No. 7'2 Z} X IES, Dated Mardan the .»Q" — // -~ ]2020.

‘ Copy forwarded to District Police Officer, Mardan for information

23
| _
and necessary action w/r 10 his office Memo: No. 316/LB dated 20.10.2020. His

‘Bervice Record is returned herewith.

(** L 3.3 )
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~this office with the rcasons that the aiicges d Constable with hlS whole family members left

,F; MARDAN DISTRICT

\,‘
3 AT VA N

‘Constabic” [\/mhm smad Shakir No. \{)12 while posted at Police

. Post Garo Shah (PS Saro bhah) rem: ainvd absent fronv duly w11houl any nglVL/leml%blOll

ol the competent authority wdc J)D report No. 78 datud i) ()0 2012 till-date.

In this connection, hie was issued a proper Show Causce Notice under

K NWEFP Police Rules 1975, issued vide tiis office No. 1065/1’/\ SON/R dated 31.12.2012

“and sent to Hoti Police for dCEN?l‘)"{)L!l‘{}O}‘.C upen hirn, bal the sumc was returned back to

their village for some unknown ‘plaéuf

b
)

Besides th‘c;; Hoti Police, the In-charge 19SB Mardan also conducted a

"sceret enquiry for his tracing out. but he alse reiterated the version Of Hoti Police.

v

Being a member of Police IForce; hu was bound to inforn his senior ™

+ officers before shifiing any where frem his village, but he didn’t it Besides, the Moharear

" gtafl of PS Saro Shah have tried their best to coptact him on his Cell No. 0347-3220692,

" but the Mobile is still powered off since his abscnce, indicating his negligence and
p : g glhig,

. incTiciency on his parl.

Kecping in view his conbi ‘m()usly ursence sinee 11.09. 2012 and

[P

: lca\;ing his native village for some unknown place without the notice of his competent

" authority, 1 am of the considci’_;;d opinton that Consteble Mi.ximn'u'rmd Shakir No. 1612 of
" Police Station Saro Shah is mot igsizsied I Lolice Service and is a burden on the
department, therefore cx-partQ ;x(;lin;: isnlien against him by awarding major punishment

" of dismissal from Police Force with cilect trem 11.09.20]2 with inmediate effeet, i

| exercise of the power vested in me under NWEP Police Rules i973

Order announced
0.5 No. » - .
Dated -/ o 72013 ¢ » (Danishwar Khan)
s - bistrict Police Officer,
LoMardan.

No. 8,] g» 7 IPA dated Marduir ek /< /2013,
PR furn W A ..-7‘\"?‘\“» - N PN - e e
Copy for. 11110111mlwu ler us, ACESSUTy action 10:-

The S.P/HQrs Mardan.

The SHO Saro Shah.

The P{}Ofﬁccr' (I)PO} Ivinrdan. : :

ThesrC (DPO) Mard: o o e

o E e

\/l”h(. OASI (DP()) ’\Auh}a“ Witk Q ) anelosures /{,»’g D Y 4 Q!,fv i€




. v BEFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA Z

Servnce Appeal No. 7438/ 2021

g Muhammad Shaklr Ex-Constabile No. 1612 Mardan Police, District
Mardan.....j....i;_ ...... rressrerernen et reen e aaareann e Appellant

VERSUS
‘The'Inspector‘Gerie'r'al' of Police , Khyber Pakhtunkhwa, Peshawar and others.

.................... et ettt s RESPONAENES

L AUTHORI"-TY LETTER. -

Mr. Abdul Baseer Inspector Legal, (Pollce) Mardan is
hereby authorlzed to appear before the Honourable Service Trsbunal Khyber
Pakhtunkhwa, Peshawar in the above captioned service appeal on behalf of the

' '\’_jrespondents He' ;s also authorized to submit all requlred documents and replies
. ‘etC‘. . as . representatlve of the respondents through the Addl: Advocate
A 7GenereI/Govt. Pleade_r, Khyber Pakhtunkhwa Service Tribunal, Peshawar.

. “Inspector General of Police ,
. Khyber Pakhtyhkhwa, Peshawar b
‘ (Respopdent No. 01)

Regional Police Of/f{cer, 'Y
Mardan
(Respondent No. 02)

(Respondent No. 03)




