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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR.

Service Appeal No. 1559/2019

BEFORE: KALIM ARSHAD KHAN ~ ---  CHAIRMAN
MIAN MUHAMMAD -~ MEMBER(E)

Mst: Shamim Ara, PST (BS-12), GGPS Kass Kalli, Kopar,
Dlstrlct Malakand.
................................................................... (Appellant)

VERSUS

: 'i:he Director (E&SE) Department, Khyber Pakhtunkhwa, Peshawar.

The District Education Officer, District Malakand.
The District Accounts Offlcer, District Malakand. -

U N ( Respondents)
Present:
NOOR MUHAMMAD KHATTAK,
Advocate - For Appellant.
SYED NASEER UD DIN SHAH,
Assistant Advocate General For respondents.
Date of Institution............... 31.10.2019
Date of Hearing........ RSN 19.04.2022
Date of Decision ................. 31.05.2022

JUDGEMENT

MIAN MUHAMMAD, MEMBER(E):- The service appeal has
been instituted invoking jurisdiction of Ser\./ice Tribunal under
Section-4 of the Khyber Pakhtunkhwa Service Tribunal Act, 1974
against the impugaed order of respohdent No.2 dated 21.06.2019
whereby the intervening period w.e.f the date of removal from
Service i.e. 12.11.2015 till 20.06.2019 was converted into extra

ordinary leave without pay.

02. . Brief facts giving rise to the service appeal in hand are that

the appellant being PST (BS-12) has been an employee in the




respondent-department since 23.10.1988. She was proceeded
* against for absence from duty and awarded major penalty of removal
from service on 11.12.2015. The penalty was challenged through
Service Appeal No. 383/2016 and the Service Tribunal accepted her
appeal vide it_s judgement dated 05.03.2019 whereby the appellant
was reinstated into service allowing the respondents to undertake
departmental prdceedings against her but only in accordance with
law and rules. The respondent-department conducted de-novo
enquiry through an enquiry committee which submitted its report on
25.05.2019 and‘in the light of its findings, the absence period of
| appellant w.e.f 12.11.2015 to 20.06.2019 Was converted'into extra
ordinary leave without pay vide impugned order dated 21.06.2019.
The appellant filed departmental appeal against the impugned order
on 17.07.2019 which was not decided within the stipulated statutory
period where-after she submitted the instant service appeal on

31.10.2019.

- 03. On admission of the appeal, notices were issued to the
parties who submitted_Awritten replies/parawise comments on
contents of the appeal. We have heard learned counsel for the
appellant as well Assistant_ Advocate General and perused the casé

file with connected documents thoroughly.

04. Learned counsel for the appellant while opening his
arguménts referred to the Service Tribunal judgement in the first
round of litigation dated 05.03.20‘19 and vehemently contesfed that
the respondénts have not conducted the de-novo enquiry in

accordance with law and rules. The enquiry procedure prescribed




under Rule-iO of fhe Khyber Pakhtunkhwa Government Servants
(Efficiency & Disci'piinei Ruleé, 2011, has been vio!atéd because
neither the enquiry committee was notified nor chargel
sheet/statemeﬁt of allegations issued to the appellant. Similarly,
show cause notice énd enquiry report were not issued to the
appellant. The authority has not provided the appeliaht. an
opportunity of personal hearing before imposition of the penalty. He
relied on 2000 SCMR 1743, 2007 SCMR 1860, 1999 SCMR 2272,
2003 PLC (C.S) 365 and 2008 SCMR 1369. He further contended that
reinstatement bf appéllant into  service enti_fled Her that the
intervening period between remO\}aI from service till reinstatement
was required to have been treated with all back beneﬁts..Tréating
the intérvening period as leave withdut pay was not justified except
i-f the appellant had accepted gainful employment or engaged in
profitable business during that period, he concluded Whiig relying on
larger Bench’s judgement of this Tribunal dated 67.07.2021 delivered
in service appeal No. 318/2016 of Muhammad Saleem Head

Constable No. 12 Police Line Dir Upper versus IGP etc.

05. Lgarned Assistant Advocate General on the other hand,
negated and rebutted arguments of the. learned counsel for thé
appellant and contended that impugn_ed order dated 21.06.2019 has
been iss_ued by the authority in accordance with law, facts and norms -
of natural justice,—available material on record and no violation of the
prescribed law and rules was made. Since the appellant did not

perform duty during the intervening period w.e.f 11.12.2015 till




20.06.2019 therefore she is not entitled for any back benefits, while

‘relying on 2003 SCMR 228, he concluded his arguments.

06. Perusal of record reveals that two enquires had beén
conducted against the appellant for her absence from duty on
various occasions during the period 2000-2012 and resultantly she ‘
was removed from service on 11.12.2015; the order, which was set
aside by the Service Tribunal and reinstated the appellant into
service vide judgement dated 05.03.2019 -in service appeal No.
383/2016 with specific diréctions “the respondents may, however,
undertake departmental proceedings against. the appellant but only
in accordance with law and rules. The de-novo profeedings, if taken,
shall be concluded within a period of ninety days from the recéipt of
copy of instant judgement. The issue of back benefits in favour of

appellant shall follow the result of de-novo proceedings”.

07. It is evident from the record that in pursuance of the
Service Tribunal judgement dated 05.03.2019, denovo enquiry was
ordered on 10.05.2019 to be conducted by two members enquiry
committee. The enquiry committee submitted its report and based on
its findings, the appellant was awarded the penalty of converting her
absence period w.e.f. 12.11.2015 to 20.06.2019 into extra ordinary
leave without pay vide Para 9 of the impugned'c‘)rder dated
21.06.2019. However, the exact date .of earlier impugned order is
11.12.2015 when she was removed from service instead of
12.11.2015 the fact which was pointed out to the learned counsel for
app.ellant during course of arguments and who admitted it .as

erroneously mentioned in the appeal. Respondents submitted only




the report of th—é.‘der.mo.vo e-nquiryAcémprising 03 pages and no
connected doc‘ument:s',like‘ ofder of 'enq"uiry dated 10.05.2019, charge
sheet/statement of allegations,'Show Cause Notice, replies of the
Aappellant etc deépite having granted adjournments on two occasions
after hearing of argumehts of the parties on 19.04.2022. Moreover,
denovo enquiry report is nothing but narration of details and facts of
the éariier' enquiries, uﬂlized to draw Aits cohclUéioﬁ 'and
recommendations. The Service Tribunal in its judgement dated
05.03.2019 clearly directed that ‘the reépondents “undertake.
departmental proceedings against the appellant but only in'
accordance w.ith' law and'rules". The competent authority. i.é.
respondent No. 2 was, :therefore,‘r'equired to ha\(é fblloWe_d Rule iO
of the Khyber Pakhtunkhwa Governmént'Servants (Effi;:ieﬁcy &
‘Discipline) Rules, 2011 by appointing enquiry officer or enquiry
cdhmittee through a proper order. The enquiry comrﬁittee was
though ;ohstituted but oraer of enquiry dated 10.05.2019 as
mentioned in the enquiry report was not provided/produced before
the court. Similarly, the enquiry committee did not féllow the laid
down procedure under Rule 11 of the Rules ibid. On 'submi'ssion-of
the™ enquiry report, the competent authority also failed to have
-‘ examined the enquiry report and relevant case material as prescribéd
under Rule 14 of the said Rules. From all these observations, it
transpires that the respoﬁdents particularly No. 1 and 2, who
are/were expected to have enough administrative and managerial
experience-t'o their credit coupled with effective tools and skills, did
not take the case seriously rather handled it in a very éasuai mahner

which negatively reflects on ‘theiir performance as Mid and senior




level gidministrators. Thé senior level management at the higher
echelon of hierarck;; are, t‘herefore, ;gbligated to take cognizance of
the situation and take appropriate steps not only to address thé
shortcomings identified above but also to turn the department into a
vibrant and dynamic organization so as to manage its affairs at
operational level at the distfict setup in a befitting manner in the

public interest.

08. With these observations in yiew, we are constrained to
éllow this appeal and on setting aside the impugned order, remand
the case back to the respondents with the directions to conduct the
denovo enquiry strictly in the mode énd manner prescribed and laid
down in-the law and rules within 60 days of the communication of
this judgerﬁent under intimation to this Tribunal through its

Registrar. Costs shall foliow the event. Consign.

09. Pronounced in open court in Peshawar and given under
our hands and seal of the Tribunal this G1% day of [May; 2022,

~

(KALIM ARSHAD KHAN)
CHAIR

(MIAN MUHAMMAD)
MEMBER(E)




3120%.2022 Mr. Noor Muhammad Khattak, Advocate for the appellant
present. Syéd Naseer-ud-Din Shah, Assistant Advocate General for

the respondents present.

02.  Vide our detailed jﬁdgement of today separately placed on
file containing (06) pages, we are constrained to allow this appeal
and on setting aside the impugned order, remand the case back
to the respondents with the directions to conduct the deﬁovo‘
enquiry strictly in the mode and manner prescribed and laid down
in the law and rules within 60 days of the communication of this
judgement under intimation to this Tribunal through its Regiétrar.

Costs shall follow the event. Consign.

03.  Pronounced in open court in Peshawar and given under

our hands and seal of the Tribunal this S da y of MYy, 2022,

b)kﬁ%w

(KALIM ARSHAD KHAN)

. (MIAN MUHAMMAD)
MEMBER(E)
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29.04.2022 Learned counsel for the appellant present. Syed Naseer
Ud Din Shah, Assistant Advocate General alongwith Mr.
ANaseem Ul Haq, BRAO for respondents present.

Attention of learned AAG “ls invited to previous order sheet
dated:26.04.20_22. A copy of order sheet dated 26.04.2022 s
also handed over to the departmental representative with the
direction to submit connected documents of the de-novo enquiry
on or before the next date. To come up for submission of requisite
documents and order on 27 /.5 /2022 before the D.B.

x -
(Mian Muhammad) | L Gmiman
Member(E) .
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26.04.2022.

Counsel for the appellant present. Syed Naseer Ud Din
Shah, Assistant Advocate General for respondents present.

* Para-7of the impugned otder dated 21.06;2019.reveals that
de-novo enquiry through enguiry committee comprising Mst. Safia
Begum, Principal GGHSS Sakhakot and Mst. Shazia, ASDEO (F)

- Circle Zoormandi (Hero Shah) SDEO(F) office Dargai, was

© 7 29.04.2022 befor

‘conducted subsequent to the judgement of Service Tribunal in

service appeal' No. 383/2016 of t_he present appellant dated

05.03.2019. wae\)er, copy of the de-novo enquiry has not been
anneked_ with reply/parawise comments of the respondents. Rather
copy of an earlier enqui}y conducted by former DC Abbottabad
(Cap(R) Khalid Mahmood) dated 15.04.2015 is .attached with

reply/parawise comments of respondents. Learned AAG was

therefore directed to acquire the said de-novo énduiry alongwith

connected documents on the previous date i.e 19.04.2022. To
come up' for submissiorla of requisite documents and order on
DB.

(Mian Muhammad). . -~ (Kalim Arshad Khan)
Member(E) Chairman.
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E _2‘2.12.'2021 Counsel for the appellant and Mr. ,Muh"am_mad
' Rasheed, DDA for the respondents present. | |
Partial arguments heard. Certain points need further _ | o :
clarification. To come up for further arguments .o_n' |
23.12.2022 before the D.B. |

e

(Atiqur Rehman Wazir) Chairman
Member(E). '

23.12.2022 Learned counsel for the appellant present. Mr.’ Kabirullah -
Khattak, Add!. AG for respondents present. o

Learned counsel for the appellant requested for adjournmeht.
Adjourned. To come up for arguments before the D.B on 19.04.2022.

(Atig-Ur-Rehman Wazir) CM

o ‘ Member (E) - . - .
19™ April, 2022 Mr.  Noor Muhammad Khattak, Advocate for

appellant ahd SYed N'asirUd.Din.Shah, Assistant AG for -
the respondents present.

Arguménts heard. The respondents may place -
on record the documents they desire for just decision
of the Tribunal. To come up for order on 26.04.2022
before the D.B. m |

G

P (Mian Muhammad) - - Chairman“‘
Member(E) ‘




25.05.2021 | Mr. Afrasyab junior counsel for the appellant present. Mr.
Sher Azam, Supermtendent anngwuth Mr Muhammad Adeel

V‘Butt Additional Advocate General for respondents present and

" submitted written reply on behalf of respondents 1 & 2 which is
placed on file. ‘ '
Junior counsel for appellant requestsfor adJournment on
the ground that learned counsel for appellant is busy before

the augUst Peshawar High Court. Adjourned. To come up for, -

D.B on 14.09.2021. - )\—/ i

hearing bef,

(MIAN MUHAFIMAD) , (SALAH-UD-DIN)
MEMBER (EXECUTIVE) MEMBER (JUDICIAL)

14.09.2021  Mr. Kamran Khan, junior of learned counsel for the ,
‘ 'appeilant present. Mr. Asif Masood Ali Shah Deputy D:strlct
~ Attorney for the respondents present. | S

Junior of learned counsel for the appeHant reqdeste’d for

. adjournment on the ground that learned counsel for the

appellant is busy in the august Peshawar ngh Court, Peshawar.

'AdJourned To come up for arguments before the DB on

22.12.2021.

IQ-UR-REHMAN WAZIR) (SALAH-UD-DIN)
MEMBER (EXECUTIVE) MEMBER (JUDICIAL)
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30.12.2020 ‘ Counsel for the appellant present. Mr. Noor Zaman B |
Khattak District Attorney alongw1th Mr. Sher Azam
" Ass1stant for respondents present. o '
ertten reply on behalf of respondents not submltted
Representative of the respondents seeks time . for submission
of written reply/comments on the next date.

Adjourned to 23.02.2021 before S.B.

SN
3\
1 ) (Mian Muhau‘f%ﬂ)/

S ,.‘x ’ . Member(E)

23.02.2021‘ ~ Junior to senior counsel for a.ppellant is present. Mr.
; . Kabirullah ..Khattak, Additional - Advocate General for the
: Arespondents is also present. | ‘ - _ .
Written.. reply on- behalf of respondents not submltted'
| desp|te last chance given in order sheet dated 16.09.2020,

therefore, the appeal is posted before the D.B for 2 2021 for

. arguments.,

(Muhammad Jamal Khan)
Mem




16.09.2020 - Junibr- to counsel for the appél!ant and Addl. AG for the
resppndentspresent. o |
Learned AAG requests for time to contact the respondents
~ and submit written reply/comments on behalf of the respondents
on next date of. hearing. Last opportunity is granted for
- submission of written reply/comments of the respondents ‘on
_ 05.11.2020 before S.B. |

) ‘“‘*:\ V\\ a
\. . kY .
AN
Chairmdh
05.11.2020 Junior counsel for appellant is’ present. Mr. Kabirullah
Khattak, Additional AG for the respondents is also present. .

Written reply on behalf of respondents not submitted_.
‘Learned Additional AG requests for further time to c'ontéct the -
respondents and furnish written reply/comments on the n‘ext
date of hearing. Adjourned to 30.12.2020 on which date'written '
reply/comments shall be positively submitted before S.B. |

B e T N e - s {
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- Service Appeal No. 1559/2019

19.03.2020 Clerk to counsel for the appellant and Mr. Kabirullah |

| Khattak, Additional AG alongwith M/S Sher Azam Khan,

Assistant and Nowsherwan, Senior Auditor for the

reépondents present. Written reply on behalf of

respondents ndt submitted. Représentatives of the

department seek adjournment to furnish  written -

- reply/comments. Adjourned to 28.04.2020 for written N

reply/comments before S.B. - S
(MUHAMMAD AMIfl KHAN KUNDI)

MEMBER

28.04.2020 Due to COVID19, the case is adjourned to 21.07.2020 for

the same as before.

Reader

e '21'_.07.'20'20 . Mr. Noor Muhammad Khattak, Advocate, for appellant
s N ; A [ p'resent. Vide previous order sheet dated 28.04.2020 the
‘ instant service appeal was adjourned due to COVID-19,
today no one is present on behalf of the respond.ents-
therefore, notices be issued to the respondenfs for-'-
submission of written reply/comments ,fm:—'lﬁ'09.2020
before S.B. ‘ o N\

(MUHAMMAD JAMAL KHAN)

'MEMBER




- 03.02:2020

" that again de-novo inquiry was conducted but neither the appellant' .

. Appel'ar? ‘posi:ea
Secumy & Process Fw .

>

vl

Counsel for the appellant Mst. Shamim Ara present. Prelir'ni'nar\_/)‘_-_‘__
arguments heard. It was contended by learned counsel for the >

appellant that the appellant was serving in Education. Department o

as Primary School Teacher. She was removed from service on the’ )

allegation of absence from duty.-After availing the remedy of_

departmental appeal, the appellant filed service appeal which was

partially accepted, the appellant was reinstated in service, hoWever," .
the respondent-department was held at Iiberty to conduct de-novo Lo

inquiry vide judgment dated 05.03.2019. It was further contended o

was issued any charge sheet, statement of, a}legatlon nor the'f.-" :

gl |
appellant was*as’soaated in the departmental i inquiry. 1t was' further'

contended that after conducting de-novo inquiry, the'a_ppellant was:_:’.":-f'
reinstated in service vide order dated 21.06.2019 but her -absence’ e

period with effect from 12.02.2015 to 20.06.2019 was treated as S

extra-ordinary leave without pay vide same order. It was further |

contended that since the departmental de -novo |nqu|ry was not' "': 

‘conducted in accordance with law and the appellant was - not] a

proved guilty, therefore, respondent-department was bound to |

reinstate her with back benefits, therefore, the impugned Q’rdef :
- regarding his. absence period treated as extra-ordinary. Ieaye/
-without pay is illegal and liable to be set-aside. :

The contention raised by the learned counsel for the appellant . -

needs consideration. The appeal is admitted for regular hearing

subject to all legal objections. The appellant is directed to deposii .

‘security and process fee within 10 days, thereafter, notices be . -

issued to the respondents for written reply/comments for - ot

19.03.2020 before S.B.

(MUHAMMA?/M!N KHAN KUNDI)
MEMBER




Form- A

’ FORM OF ORDER SHEET
Court of
Case No.- 1559/2019
S.No. | Date of order Order or other proceedings with signature of judge
proceedings ' ‘
1 2 3

1 18/11/2019 The appeal of Mst. Shamim Ara resubmitted today by Mr. Noor

Muhammad Khattak Advocate may be entered in the Institution Register

and put up to the Worthy Chairman for proper order pleas

42 REGISTRAR

This case is entrusted to S. Bench for preliminary hearing to be

2 AN put up there on_2.6)12.)1.2

CHAIRMAN

26.12.2019 Junior to counsel for the appellant and seeks
adjournment as senior counsel for the appellant is not in
attendance. Adjourn. To come up for preliminary

arguments on 03.02.2020 before S.B.

. A

Mesnaber Member




The appeal of Mst. Shamim Akhtar PST GGPS Kass kalli- Kopar District Malaknad-rec'ei\-/ed"‘ -
- today i.e. on 31.10.2019 is incomplete on the following score which is returned to the 'c‘oun:sel
. for the appellant for completion and resubmission within 15 days.
1- Annexures-A & B of the appeal are illegible which may be replaced by legible/better - '

one.
2- Wakalat nama is unsigned/unattested.

no_ {8 s, : ‘
Dt. ©f — ({ /2019, - : \ -
. - \N\'
. z /

‘ REG TRAR’L" ,

SERVICE TRIBUNAL

KHYBER PAKHTUNKHWA
PESHAWAR.

Mr.‘Noor Muhammad Khattak Adv. Pesh.
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BEFORE THE KHYBER PAKHTUNKHWA YSERVICE TRIBUNAL,
PESHAWAR

APPEAL NO. !gﬁ 12019

SHAMIM ARA V/S EDUCATION DEPTT:
INDEX
S.NO. | DOCUMENTS ANNEXURE PAGE
1 Memo of appeal | sesssesnn . 1- 3.
2 | Appointment order A 4,
3 Sanction B 5.
4 Removal order C _ 6.
5 | Departmental appealv D - 7- 9.
6 | Memo of appeal E 10- 15.
7 | Judgment F 16- 18.
8 Impugned order G 19.
9 Departmental appeal H 20- 21. -
10 | Vakalat nama S | 22.

APPELLANT

THROUGH: S
NOOR MOHAMMAD KHATTAK
ADVOCATE
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

_ Her Pakhtukhwa
gﬂ;ycriim Wirikarnal

i . _ . B
APPEAL No._{SCY 12019 et

T4 g
Mst: Shamim'ikhsar, PST (BPS-12), patca—sl 102617
GGPS Kass kalli, Kopar, District Malakand....ccsssssvesssssensrnssns APPELLANT
VERSUS

1- The Director (E&SE) Department, Khyber Pakhtunkhwa, Peshawar.

2- The District Education Officer, District Malakand.

3- The District Account Officer, District Malakand
...................................................................... , ...APPELLANT

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 AGAINST THE IMPUGNED
ORDER_DATED 2]5 06.2019 WHEREBY THE INTERVIENING
PERIOD w.e.f. THE DATE OF REMOVAL _FROM SERVICE i.e.
»12.11,2015 TILL 20.06.2019 HAS BEEN TREATED AS LEAVE

WITHOUT PAY AND AGAINST NO ACTION TAKEN ON THE

DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE.;,;{. "

STATUTORY PERIOD OF NINETY DAYS -

"

PRAYER:

\.wg That on acceptance of this appeal the impugned order dated
W/ 21.06.2019 may very kindly be modify/ rectify to the extent

of allowing back benefits to the appellant i.e. w.e.f
Fi%edm—da 12.05.2015 till 20.06.2019. Any other remedy which this
august Tribunal deems fit that may also be awarded in favor

-ﬁﬁ‘iﬁ,{a ar of the appellant.

R/SHEWETH:
ON FACTS:

Brief facts giving rise to the present appeal are as under:-

1-That appellant was initially appointed as PST (BPS-7- now BPS -12)
vide order dated 23.10.1988. That after appointment the appellant
submitted her charge report and started performing duty at the

*payy puw

her superiors. Copy of the appointment order is attached as
ANMNEXUN e auasuennnnsnssasassassrsnrnnrnaranssssassnssasassnrssssnransasnnsanssnnses A.

[N
Rep- o) panruqns-ay

2- That since the date of 1*" appointment order the appellant has served
the respondent with all zeal and zest and during sefvice no complaint
was received to the high ups agalnst the efficiency and honesty of
the appellant.

concerned station quite efficiently and upto the entire satisfaction of ”



3- That during service the appellant was applied for extra ordinary leave
for the period from 10.09.2011 till 09.03.2012. That after completion
of the said leave the appellant was submitted her arrival and started
performing her duty in the concerned school. Copy of the sanction is
AtLACHEd @S ANNEXUMEartrrrriririiiisvssenrseiersrssssessssnnconeersesssssssn s B.

4- That the appellant was declared as absent from duty which was a
baseless allegation as throughout the whole service career the
appellant had never absented from her lawful duties. That the
appellant had performed her duties in the far flung and hard areas of
District Malakand. -

5- That astonishingly the appellant was removed from service vide order
dated 11.12.2015 on the allegation of absentia which I have never
been done during my service. That feeling aggrieved from the
impugned order dated 11.12.2015 the appellant  submitted
Departmental appeal followed by service appeal No. 383/2016 which
was decided in favor of the appellant vide “judgment dated
-05.03.2019. Copies of the removal order, departmental appeal,
memo of appeal and judgment are attached as
ANNEXUIvassvannnnnrsnnsasersrasessrininsanarasanrasssarsrsrevsnsnns C, D, E&F.

6- That after obtaining attested copy of the judgment dated 05.03.2019
the appellant submitted the same before the respondent No. 2. That
the respondent No.2 conducted de-novo inquiry in the matter without
associating the appellant and after the aforementioned inquiry the
appellant was re-instated into service vide impugned order dated but
with immediate effect and as such the intervening period w.e.f.
12.11.2015 till 20.06.2019 has been converted into extra ordinary
leave without pay. Copy of the impugned order is attached as
ANNEXUICuuusasssnsssrararanasene e e r s ranrennnrs G.

7-That appellant feeling aggrieved from the impugned order dated
21.06.2019 filed Departmental before the respondent No.1 but no
reply has been received so for. Hence the appellant feeling aggrieved
and having no other remedy filed the instant service appeal on the
following grounds amongst the others. Copy of the Departmental
appeal is attached as aNNEXUre...ueeuuueerinssseneceeererrsessesssnsnnsnne H.

GROUNDS:

A- That the impugned order dated 21.06.2019 is against the law, facts,
norms of natural justice and materials on the record, hence not
tenable and liable to be modified to the extent of back benefits w.e.f
12.11.2015 till 20.06.2019.

B- That appellant has not been treated by the respondent Department
in accordance with law and rules on the subject noted above and as
such the respondents violated Article- 4 and 25 of the Constitution of
Islamic Republic of Pakistan, 1973,




\
e
(RN

C- That the respondents acted in arbltrary and malafide manner by
treating the intervening period w.e.f. 12.11.2015 till 20.06.2019 as
leave without pay, which is not tenable and liable to be modified.

D- That the appellant was not associated in the alleged de-novo inquiry

conducted by the respondent No.2 in the above mentioned matter
and the same is against the law and prescribed rules.

E- That no inquiry report has been delivered to the appellant before
issuing the impugned order dated 21.06.2019.

F- That no chance of personal hearing/ defense has been provided to
the appellant before issuing the impugned order dated 21.06.2019
which mandatory as per judgment of Honorable Supreme Court.

G- That the allegations of absentia leveled against the appellant has not .

been proved, therefore, the appellant is fully entitle for back benefits.

H-That appellant seeks permission to advance other grounds and proofs
at the time of heanng

It is therefore most humbly prayed that the appeal of the

appellant may be accepted as prayed for.

Dated: 29.10.2019

APPELLANT

N

SHAMIM ARA

THROUGH:
: NOOR MOHAMMAD KHATTAK

| & |
MIR ZAMN SAFI

ADVOCATES



e}

Pl GLf fege 44

BEFORE THE DISTRICT EDUCATION OFFICER"(l:?‘) MALAKAND AT BATKHELA

o’

P
APPOINTMENT:

The following PTC U/Trained candidates are hereby appointed as PTC Mistresses
in the Basic pay scale No-(7) fixed usual allowances as admissible under the rules against the
PTC post and schools mentioned against each in the interest of public interest with immediate
effect from the date of their taking over charge on the terms and conditions given below:-

S.No. | Name & Father’s name | Qualification Place of posting | Remaks
with residence year of taking | school ‘
PTC Exam:
1987-88 - ' '
1. Shahnaz ~ Begum D/O | One Sub; Failed | GGPS Sholawal | Against the N/C

Bakht Zamin Village | Mot/U/Trained Mkd: Agency PTC Post .
Kopar Malakand Mkd; | 1987-88

Agency
2. Miraj Begum D/O Naik | ---do--- ---do--- ---do-~-
- |Jan Village Jula Gram,
Mkd;
3. Shamim Ara D/O Abdul | ---do--- GGPS, Gumbat | ---do---
Hassan Village Kopar ‘ Agra
Mkd: Agency
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" BETTER COPY OF PAGE-5

. OFFICE OF THE EXECUTIVE DISTRICT OFFICER (E&SE)
MALAKAND AT BATKHELA

LEAVE SANCTION:

_ In exercise of powers conferred vide Rules-6 sub rules (1)(b) of the
District Government rules of business 2001, as amended vide Government of
Khyber Pakhtunkhwa local Government Election and = Rural Development
Department Notification No. SO(LC-1)3-196/EM/2005 dated 07.10.2005. |

Sanctioni is hereby 'received to the grant of extra ordinary leave

without pay for the period from 10.09.2011 to 09.03.2012 (Six months) in réspect
“of Mst. Shamim Ara PST Govt: Girls Primary School Koper, Malakand Agency as

due and admissible to her under the revised leave rules, 1981. ' -

Note:- Necessary entry to this effect should be made in her service book and
leave account accordingly. B

(MUSHTAQ AHMAD)
EXECUTIVE DISTT: OFFICER (E&SE)
MALAKAND BATKHELA -

o

Endst: No. 14698-14700/F. No. Leave/PST(F) - Dated 11.10.2011

Copy forwarded. =
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_ ;:'-REGISTERED

';Malakénd with immediate effect.

w;
-

%

GOVERNMENT OF KHYBER PAKHTUNKHWA
ELEMENTARY & SECONDARY EDUCATION .
: DEPARTMENT

Dated Peshawar the, December 11, 2015. -

NOTIFICATION

NO.SO(S/F)E&SED/4-17/2015/Shamim_Ara PST: WHEREAS Ms. Shamim Ara PST (BS- |

.~12) GGPS Kopar, Malakand was pro}ceedéjd against under the Khyber Pakhtunkhwa Govt.

AN

Servanis (Efficiency & Discipling) Rules, 2011 foi the charges mentioned in the Show C ..;sc _

Notice. _ :
2 - AND WHEREAS Eleﬁientafy & Secondary Education Department KhyBer
Pakhtunkhwa, with the approval of Competent Authority, issued show cause notice to her on 22- :
052015, :

'3. AND WHEREAS the Competent Authority (Chief Secretary, K.hyber

Pakhlunkhwa) after having considered lhc chargcs and evidence on record, reply of the accused

ofﬂcer in response to the show cause’ notlce and personal hearing granted to him by Chief .

Secretary Khyber Pakhtunkhwa on 27 11 2015 is of the view that the charges agamst the .

nccused officer have been proved.

4. - NOW, TIH‘REI'ORE, in (,\(,l(,lsu of the powers conferred under section 14 of
‘Khvber Pakhtunkhwa, Government bervants (Efficiency & Discirline) Rules, 2011, the '

Comp_ctent Authority (Chief Secretany,- Khyber Pakhtunkhwa) is pleased to impose, a major '

'penalt‘y of “removal from service” upon: Ms. Shamim Ara PST (BS-12) GGPS

+TESTED

SECRETARY

lEndst.of even No & date

‘Copy to:

1L
2.
3.
4.
5.
6.

Dircclor E&SE, Peshawar., '

District Education Officer (F) Malakand.

District Accounts Officer, Malakand

PS8 1o Chief Seeretary Kliyber Dukhiuiklova.

PS to Secretary E&SED Khyber Pakhtunkhwa.

Ms. Shamim Ara PST (BS- 12) GGPS Kopar, Malakand. [)

(LAL SAEED KHATTKA)
SECTION OFFICER (S/F)



“To,

The Chief Secrctarﬁ

Khyber Pakhtunkhwa,

Civil Secretariat Peshawar.
o . o .l : - ‘
Sul?jccl: DEPARTMENTAL APPEAL/REPRESENTATION S |

AGAINST IMPUGNED ORDER NO.SO(S/F E&SED/4-'
17/2015  PESHAWAR DATED 11/12/2015. AN
AWARDED MAJOR PENALTY TO THE APPELLANT,
REMOVAL FROM c‘ERVICEE

A

Respe . :2d Sir,

. That u:z appellant was a‘pp(')i'nlcd as PS'T" in BPS-12 at Govt
Girl Primary School Agra Gumbat Malakand in the year ol
23/10/1988 and performed her duty to the best of her ability

‘and commitment.

2. That the appcllant/applicant hever absented, from her duty,

- throughout her carcer except with permission,

3. ~ That the allegations, f-wHéh is levelled against . the
appcllant/apphcam IS Ioldlly bascless, wrong, illegal and no

such enquiry had been uondt cted against the dppclldnt

&‘%TESTE? That on the said period, the 'applicant obtained ex-pakistan
. - leave permission, [rom l()/()()/")()li to 09/032012, which is

annexure AT

5. That the allegation regarding the absence of the appellant is

- ot correet, that there is no such report submitted by Icad




6.

- Mistress regarding theabsence of the appellant and the

appellant is very much performed her duty in G.G.P.S -

2 .
G 1 e I

KOPQ-V and rcceived her salary.

‘That the appellant filed-a- complaint against onc Rukhsana

“ Rahim Sub-Divisional ‘Officer, ‘Dargai Malakand and the
cnquiry was conducted against that complaint, the appellant

" provide sufficient evidence against Rukhsana Rahim but she

was cxoncrated from the charges and the appellant was

-~ removed from her scrvice without any proper enquiry.

That being aggrieved from: the said impugned order filed

~this departmental appeal/representation. Inter alia with the

following grounds:

GROUNDS:

A
5
| pTESTED

D

- That the impugned removal from service is illegal and

“unlawful and against the natural justice.

- That no such scparate rnquiry has been conducted and no
~opportunity has been given thus they condemned unheard

- which is violation ol lundamental right, and against the

Article 10-A of the constitution of Pakistan.

That the appellant properly reccived/obtained leave without

pay vide order dated i()/l()‘)/i’l()l I

That the appellant/applicant never absented, [rom her duty,

throughout her carcer exeept with permission.




E. That the allegations, which is levelled against the
“appellant/applicant is totally bascless, wrong, illegal and no

‘such enquiry had been conducted against the appellant.

I “That on the said period, l"lAlC -zrppiicant obtained cx-pakistan
‘._,_avc, permission, from [{ /()9/2()11 to 09/032012, which is

sircady annexced.

G.f ‘"hat the allegation rcgard’ji_ng_, the absence of the appcllant is
| ’ * not co.rect, that there is no such report submitted by Head

Mistress regarding the dbs(,ncc of the appellant and the ¢

P4 "‘7/M—r
‘ Koper
appclliant is very much pcr formed her duty in G.G.P.S ﬁ@gp

-(:eggﬂaai’ Malakand and mcuvcd her salaly

H.- "l‘.hat any other ground wifll be taken at the time of personal

“hearing with your kind permission.

It is, therclore, Iiiost-_' humbly requested that on
acceptance of this dcpa'l"lmcnlai rcprcscniation the
impugned removal from service Order may kindly be sct-
aside/cancel/withdrawn a_nd ;rpmstatc the appellant with all

back benefits.

N o ¥ ' .

Al QTED o APPELLANT

. Lo //z oA 7 4) /c, ,
2T MST.SHAMEEM ARA, .
L CT (PST/BS-12),

Government  Girls  Primary
School Kapoor Malakand.

Datc: " /2015
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BEFORE THE SERVICE TREBUNAL KHYBER PAKHTUNKHWA,

PESHAWAR

Sefvipe Appeal No:- /2[”?5. .

Mst: Shameem Ara W/obJaved Hussain R/o village
standaro P/o koper Tehs;l dargai district Malakand.
........ .........................Appellant

1. Chief Secretary KPK . »
2. Secretary Education KPK
3.' District education ofﬂcerj;:‘?(Ferha!e) Malakand.
4, Deputy commissioner

5. Mst: Rukhsana Rahim Sub-Divisional education officer
- (Female) Daragai Malakand
................................ Respondents
¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢

SERVICE APPEAL 'U'/ S 4 OF KHYBER

PAKHTUNKHWA SERVICE TRIBUNAL ACT
1974 AGAINST IMPUGNED ORDER NO.

SO(S/FIE&SED /4-17/2015 PESHAWAR
DATED 11/12/2015 VIDE WHICH MAJOR
PENALTY WAS AWARDED TO LE REMOVAL
FROM _SERVICE _AND DEPARTMENTAL
Z%/- APPEAL _WAS ALSO REJECTED _ ON

29/02/2016.




Prayer in Appeal:
| On aicéeptance of this service
appeal, the respondeﬁ? may_be directed to reinstate
the appellant from th; dtlzl'ted of termination/ order
No. so(s/f)e& sed/d-17/2015 Peshawar dated
11/12/2015 with all back benefits |

Respectfully Sheweth:

Facts giving rise i‘_é, the present petition are as

under: -

1 . That the appellant was appointed a§ PST in BPS-12
h at Govt Girl Prlr?Ana_ry. School Agra Gumbat
Malakand in the yeazi? of. 23/10/1988 and performed

her duty to the.é best of her ability and

- commitment.(Copy of appoihtment latter attached

is annex “A”).

2. That the appellant never absented, ﬁom her duty,

throughout her career except with permission.

3 That the allegations; which is levelled against the

appellant is totally bas‘é‘less, wrong, illegal and no

K’n'%ig‘iﬁ | such enquiry had been conducted against the
- appellant. |




Al

_-‘f~ '

TESTED

That during the saié_" period, the applicant properly
obtained ex-Pakistcfn All'eave, from 10/09/2011 to
09/03/2012,(Copy of pér’mission latter attached as

annexure “B”).

That the allegationl;:'re;garding the absence of the

appellant is not ,corifeci, as there is no such report

submitted by Head Mistress regarding the absence

of the appellant an;d the appellant is very much

performed her duty iri"’ G.GPS Agra Combat

- Malakand and recezved her salary.

That the appellant ﬁled a complaint against one
Rukhsana Rahim S’ﬁb—Divisional officer, Dargai
Malakana’ and the enquzry was conducted against
that complaint, but %{nsié__ad of taking any action on
Respondent No. 5 th:.;e appellant was removed from

her service without any proper enquiry.

That the appellantt‘ f led departmental appeal

against order dated 11/12/2015 which was
dismissed on 29/02/20]6 (Copy of appeal (md

order attached as arme.x “BI")

That being aggriewééd- from the said impugned
orders dated 1 ]/12??/2’0-1 S and 29/02/2016, the
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applicant approach: this Hon'ble tribunal on the

following amongst oi?her grounds.

Grounds:-
A That the impugned cfrde_f of removal from service is

illegal and unlawful :fand; against the natural justice.

B That no such separc}te ‘f}jquiry has been conducted
and no 0pportunityi?§of ‘personal hearing has been
given thus they céndémned unheard which is
violation of furgdaﬁ;eﬁt_al right, and against fhe

Article 10-4 of the C()nstitution of Pakistan.

. C. That the appellant was terminated without any
enquiry which is gigqinst the law and natural |
justice.(Copy of .sfho;{g cause notice and reply

attached is annexure “C”)

D.  That the appelfam‘ never absented, from her duty,

A‘ﬁ ESTED throughout her carecgr w{cept with permission.




That the allegation;;, wkich is levelled agqinst the
appellant is totally :bas_'e:less, wrong, illegal and no
such enquiry had been conducted against thé
appellant. ‘

That during the saic% peﬁ‘od, the applicant properly
obtained ex;Pakistc;n ‘.Zeave, from ] 0/09/2011 to

09/03/2012

That the appellant p;opérbz received/obtained leave

!

without pay vide ordér.dated 10/09/2011.

That three diﬂere%i_ét enquiries was conducted
against respondent VfiNo.‘f 5 one was conducted by
Saeed Khan | pri;%cié&l GCMHS bqt Khela
(Chairman) Abdul ;‘.IA-[c‘rqj principql GCH Badraga
member, on dated I"::S/(‘){.:l/ZO] 4 and the 2™ enquiry
was conducted by Afzal Latif Secretary education
which is in the pos;ess_iorz of Secretary education
and third enquiry; .wg:zs conducted by Khalid
Mehmooa (Retirec} | é‘aplain) on dated 21"

September. (Copy of eﬁquiry attached are annex

“D ’!)




1. That respondent No 5 lodge.a report/ FIR against
the Husband and bfbthéf of the appellaht as which
the Hon’ble court znqulry them from the

éharges. (Copy of orde_r‘ attaclzed are annex “E”)

U " That any other ground will be taken at the time of

personal hearing with your kind permission.

It is, theref;fe, : humbly prayed that on
acceptance of this éppéal impugned orders dated
11/12/2015 removd? frbm seﬁice and order dated
29/02/2016 may kmdly be set-aside/ cancel/

withdrawn and wmslalc f/7e appellant with all back

benefits.

Dated:- 02/03/2016 o Appellant

- Through:- T 'w'
ASTESTED Lol Shehiar Khan—" / |

 Advocates, High Court
Peshawar.

. , & e
% . Muhammad-Arif
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- BEFORETHE KHYBER PAKHTUNKH\VA SERVICE TRIBUNAL
: : - CAMP COURT" SWAT ,

Service Appeel No__. 383/2016

: N ' DateofInstitution...  10.03.2017
. | ~ | . NG &
Date of decision... 05.03.2019 e WA
Mst.-Shameem Ara W/0Q Jjaved Hussain R/O Vlllage Standaro P/O Tehsil .
'Dargal District Malakand. : = . . ... (Appellant)
Versus

I.  The Chief Secretary, Government of Khyber Pakhtunkhwa Peshawar
and 5 others. :

(Respondents)
MR. SHAZULLAH KHAN YOUSAFZAI | __
Advocate For appellant.
'MIAN AMIR QADIR, - . -
Dlstrlct Attomev S For respondents.
~ MR.'HAMID FAROOQ DURRANI ... CHAIRMAN
* MR. AHMAD HASSAN MEMBER
JUDGMENT

HAMID FAROOO DURRANI. CHAIRMAN: -

Instant judgment is proposed to dispose of also Service Appeal No.
384/2016 (Mst. Bakhtmeena Vs Chief Secretary Khyber Pakhtunkhwa) as

?\ 4 both the appellants are aggrleved of orders dated 11.12.2015 passed by

espondent No 1, whereby, major penalty of removal from service was

: ‘(.I‘-Jhcr{a’a rankiiva
5*31‘ ice intr”"
Peshawar




irnposed npon thern, They are also aggrieved of _ rejection of their

departmental appeals vide order dated 29;02-.2016.

2. ‘We have heard learned counsel for the appellant_s:and learned District -
Attorney on behalf of the 'respondents. We have also thoroughly perused the,
1 available record with the asslstance of learned counsel for the parties... ..

3. . The record suggeSts -fthat a show "cause noticeWas issued' to -the

.appellants by the respondent No l/Chlef Secretary, Khyber Pakhtunkhwa

]

|
| .
L purportedly, in the capacrty of competent authority. It was conspicuously
| noted in the show cause notrces that durmg an enquiry against one Mst.p
A'Rukhsana Rahim SDEO(F) D'_ar'ga-i, the appellan_ts were given opportnnity of
hearing and on | going throngl] the flndings and reeommendations of enquiry
officer and the material on record, the appellants were found | to 'be .
inefﬁcient, guilty of mjscondlélct, and habitdal absence. They were, tllereforge,
required throtlgh the said ‘n'o'ftiee to show .ca'u.se as to why the.penalty of '
removal from service should not be rrnposed upon them. The notrce_was.

duly rephed by . the appellants Consequently, the 1mpugned orders dated,

11. 12 2015 were passed.

4. The record is suggestlve of the fact that at the relevant time both the | |
appellants were employed as Prrmary School Teachers (Br’b 12) and by -
-virtue of ‘their such pos,1t1on the respondent No. 1/Chief Secretary Khyber"

Pakhtunkhwa was not the cornpetent authority to issue the show cause notice

and pass the impugned order of their removal from seryice. It is also

t.‘\- S JuD

Service Tibun gﬁ

Peshawar




.

0atherable from the record that enqulry proceedmgs ‘were ordered agamst

one Mst. Rukhsana Rahun SDEO (F) Dal gau Malakand upon allegat1ons set-

'-forth by both the appellants: ;Dur_mg the said proceedmgs, lthe statements .of '
‘ appellantsl were also reec_)rdecl_ by the enquiry officer besides one Mst
- Rasheeda Begum, the then Headmistress, GGHS - Kopar Malakand.

- Apparently, during cross-examination of the appellants certair facts surfaced

against them.

Besides thefore-not_eé enquiry report, learned District Attorney could
. _ y

not lay hands on any document reflecting the initiation or conclusion of

en‘q.uiry against the appellants independent of the ‘proceedings againsthst.

Rukhsana Rahim. in the said-vievy of the matter, we are constrained..te‘ hold

.A that‘the'impugned orders were not backed by-l proceedings in a'ccordance

with ]aw The said lapse on the part of the respondents placed the appellants
in a position where they did not have any opportunity of defendmg their

_respective cause. It is not the case of respondents that regular enquiry was

dispensed with, in specific terms, by the competent authority.

5. As observed here—in-before the appellants were both.serving against
BPS-12 at the relevant time and, as such, the Authority competent to -
‘proceed against them departmentally was the concerned Execative District

Officer and not the Chief Secretary Khyber Pakhtunkhwa/respondent No. 1,

. therefore, the proceedings ,ariid orders impugned before us could safely be

1 ' . |
termed as coram-non-judice. -




6. As a sequel to theabeve, \"{{e‘.allow b’oth~the app'eals and set aside the -

1mpucned orders” of removal from service passed agamst the appellants on

' All 12.2015. Resultantly, the appellants are remstated 1nto serv1ce The

respondents may, however, ‘unden;ake departmental proceedmgs agam'st the

: appellants but only in accofdance with law ‘and rules. The denoxllfo'
B _proceedmgs if taken, shall be concluded w1thu1 a penod of ninety. days from’

: ,the recelpt of copy of instant Judgment The 1ssue of back benefits in f our-

S .
| of appe lants shall follow the result of. denovo proceedmgs / o

L.

.
T —

Parties are left to bea.r thelr respective costs. Flle be con51gned to the

{

record' room.

(HAMID FAROOQ D
- Chairman
. "Camp Court, Swat
(AH]\/IAD HASSAN) |
! Member
ANNOUNCED

Pateof Pregomioste on oL ‘; 3 )~ /7 B '
05'032019 - Numbar ~i 0 ) =
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OFFICE OF THE. DISTRICT EDUCATION OFFICER (FEMALE) MALAKAND AT BATKHELA.

| |
NOTIFICATION/ !

WHEARAS, Mst.Shamim Ara was appointed against PST/PTC at GGPS Gumbat Agra Swat
Ranizai vide DEO(F) Malakand at Batkhela under endst:N0.3556-70 dated 19.10.1988.

1. AND WHEARAS, She had left the country for KSA without permission in 2015.

2. AND WHEARAS Show Cause notice were issued by Chief Secretary Khyber Pakhtunkhwa,
vide No. SO(S/F)E&SE/4 -17/2015/Shamim Ara PST dated Peshawar May 22,2015.

3. AND WHEARAS, she was removed from services vide Government of Khyber Pakhtunkhwa,
Elementary anld Secondary Education Department vide Notification No.SO(S/F)E&SED/4-

1 7/2015/Sharr'nm Ara PST/ dated Peshawar the, December 11,2015.

4. AND WHEARAS she filled departmental appeal to the authorities which was rejected

5 AND WHEARAE, she filled a service appeal No.383/2016 dated 10.3.2017 for seeking
reinstatement‘in the August Service Tribunal Khyber Pakhtunkhwa, Peshawar.

6. AND WHEARAfs, the Honourable Service Tribunal Peshawar directed the respondent in its
Judgment w‘de|para 6 as a sequal to the above, we allow both the appeals and set aside the
impugned ordérs of removal from service passed against the appellants on 11.12.2015.
Resultantly, the appellants are reinstated into service. The respondents may, however,
undertake departmental proceedings against the appellants but only in accordance with
law and rules. iThe denovo proceedings, if taken, shall be concluded within o period of
ninety days from the receipt of copy of instant judgment. The issue of back benefits in
favour of appe;l/ants shall follow the result of denovo proceedings was announced on

05.3.2019. |
(@ AND WHEARAS a denovo enquiry comprising of Mst.Safia Begum Prmczpal GGHSS
Sakhakot and Mst Shazia ASDEO(F) Circle Zoormandi (Hero Shah) SDEO(F) office Dargai
was constituted vide this ofﬂce No.2883-87 dated 10.5.2019 to probe into the matter and
further benef/ts )
8. AND WHEARAls the enquiry officers recommended that the accused Mst.Shamim Ara Ex-

PST is not fit to continue her job as a Government servaht therefore, it is recommended that

she may be grc!mted compulsory retirement. li. That the then SDEO Mst.Rukhsana Raheem

is not competelnt and trustworthy to occupy and chair any public office due to her

facilitating rolele over sighting the mal activities of the accused Mst.Shamim Ara and
Headteachers. ’Therefore she may be adjusted in teaching cadre. That due to focilitating
role of H/T Mst Rahmania and Mst. Rosheeda of the said school, one mcrementfrom each
_may be s be stopped/taken back. i o ST e
9. "AND WHEARAS, 'her “absence penod w.e. fron? 12.11. 2015| to 20.06.2019 is converted into

extra ordinary /eave without pay. b l

' i .
: pp— . |

No Wth|erefore in the exercrse of the power conferred under Khyber Pakhtunkhwa,
servants (E&D) ru/es 2011, the competent authority is please to. honour the decision of the
E honourabie Se rwce Tribunal Khyber Pakhtunkhwa, Peshawar and Mst.Shamim Ara W/O
‘ES‘ Javed Hussam Ex-PST GGPS Koper, Tehsil Dargai/Sama Ramzar vr//a??ﬁﬁ'oc(aro Kalli Koper

|
& post ofﬂce Kloper District Malakand is hereby re- mstated into thefervice with immediate
/

effect dnd interveding.period may.be treated as leave. wrthout pay. ¢ D Faa ’

Mﬁed at GGPS Kass Kalli Koper under observonce of the SDEO(F)/or the
= /

undersigned for the period of one year.
TION OFFICER (FEMALE)
TKHELA.

| DISTRICT (
! . MARARAND AT
] 1 . | '
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Copyforwarded to :-

The Registrar $ Serwce Tr/bunal Khyber Pakhtunkhwa, at Camp Court Swat. -

The Add:t:onal Advocate Geneml Service Tribunal Khyber
Swat. i |
The Section Off:cer (ngat:on ) E&SED Khyber Pakhtunkh

The District Accounts Off:cal?r Malakand.

Pakhtunkhwa at Camp Court

wa, .Pe$hawar.

The Assistant D;rector { L/t-!!} D:rectorate of E&SE departry;t Kh yber Pakhtunkh wa,

Peshawar. : , |
The SDEO(F) Dargai

The-ASDEO(F) ( Clrcle Zoormandt (Heroshah) Dargai. | \_

The Teacherconcemed :
Master file. R

DISTRICT ED

J
; \k

U ‘TIONOFFICE (FEMALE)
MALAKA DATBATKHELA
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To.

The Director (E&SE) Departmental,
Khyber Pakhtunkhwa, Peshawar.

Subject: DEPARTMENTAL APPEAL AGAINST THE NOTIFICATION

R/Sir,

‘Q‘S“L@

A

DATED 21.06.2019

Reference to the above notification dated 21.06.2019 whereby
the intervening period w.e. from the date of removal from service i.e.
12.11.2015 till 20.06.2019 has been treated as leave without pay. In
this connection the applicant briefly states as under:

. I was appoihted as PST now in BPS-12 vide order dated 23.10.1988

after fulfilling all the codal formalities required for the post.

I have performed iny duty quite, efficiently, whole heartedly and up
to the best of my abilities and have never given anyone the chance
of any complaint hence I have an unblemished service record of

more than 25 years.

I was declared as absent from duty which was a baseless allegation
as throughout the whole service carrier, I have never been absented
myself fromi my official duties I have performed in the far flung &
hard areas of District Malakand. .

I was removed from service vide order dated 11.12.2015 against
which 1 filed a .Departmental Appeal which was! rejected on
29.02.2016 ‘whereupon, I filed service appeal before the Khyber
Pakhtunkhwa Service Tribunal, Peshawar for her re-instatement
which was a!lowed in my favour vide judgment dated 05.03.2019 by
directing the respondent Department to conduct de-novo inquiry.

. The service ,Tribunal has accepted my service appeal as a whole and

clear direction was issued to the respondent Department but it was
wrongly been interpreted by the competent authonty as well as the
inquiry commlttee

In the ]udgment delivered by the Service Tribunal I have been

exonerated icompletely from the allegation of absence therefore .

under the principle of natural justice I am entitle ; for the back
benefits.

The inquiry was conducted but to the extent of absence period which
was a past and close transaction and the same does not took any
point regardqng the back benefits or intervening period.

. !:’ ‘?

v

"

R
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6D

. 8. 1 have never been mvolved in any gamful job during the intervening
period, therefore in light of the apex Court ]udgments I am fully
entitle for the grant of back benefits.

It is, therefore, most kindly requested that the notification
dated 21.06.2019 may be rectified/modified by allowing me back
benefits for the :ntervenlng period i.e. w.e.f. 12.11.2015 to 20.6.2019
and oblige."

Dated: 17.7.2019

Thanking you in anticipation

. | Obedlengtlgagr{i Aye.
» ' Shamim‘Ara, PST,

! : GGPS Kass kalli, Koper,
2 | Tehsil Dargai, Distirict Malakand

t
}

Siisicd
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VAKALATNAMA

'\ OF 2019

| ‘.‘fiz s - (APPELLANT)
_ saniand /42%14 g (PLAINTIFF)
& | , | (PETITIONER)

VERSU$

- | (RESPONDENT)
Wﬁ’ Pé}mzfwa (DEFENDANT)
1/2/ J: fomin

hereby appoint and constitute NOOR MOHAMMAD
KHATTAK, Advocate, Peshawar to appear, plead, act,

compromise, withdraw or refer to arbitration for mefus as

my/our Counsel/Advocate in the above noted matter,
without any liability for his default and with the authority to
engage/appoint-any other Advocate Counsel on my/our cost.

- I/we authorize the said Advocate to deposit, withdraw and .,
. receive on my/our behalf all sums and amounts payable or
deposited on my/our account in the above noted matter

Dated. /____]2019 ﬂof’ E

- CLIENT

NOOR MOHA MAD KHA’ITAK

SHAHZU LLAH YO FZAI
&

- MIR ZMAN S
ADVOCATES

OFFICE:

Flat No.3, Upper FIoor

Islamia Club Building; Khyber Bazar
Peshawar City. . .

- Mobile No 0345-9383141
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I%EFORE THE SERVICE TRIBUNAL KHYBER PAKHTOONKHWA PESHAWAR

Service Appeal No:1559/2019

Mst: Shamim Akhtar , PST (BPS-12) GGPS Kass Kalli Koper Tehsil ﬁragai])’istri‘ct Malakand . "~

... (Appellant)
VERSUS
1. The Director (E&SE)Department,Khyber PakhtumkhWa, Peshawar.
2. The Distr-ict Education Officer (F) District Malakand.
3. The District Account Officer,District Malakand.
j (Respondents) |
Para wise commeﬁts on behalf of respondents No 1%.) ' | >

Respectfully Sheweth
Preliminary Objections.

That the appeal is badly barred by time and under the rules is not maintainable.

That the appellant had concealed material facts from the Honorable Service Tribunal. '
That the appellant had got no cause of action to file the instant appeal.

That the appellant has got no locus standi to ask for claim. ,

That the appellant is estopped by his own conduct to file the present appeal.

That the appeal is not maintainable in its present form and is not competent.

That the Honorable Tribunal has no jurisdiction to entertain the appeal.

That the instant appeal is bad for mis-joinder/ non joinder of necessary parties.

ol IS ol S

FACTS.

1. Pertains, to record. needs no comments.

2 Incorrect, The appellant marked absent by DDO(F) Dargai and ASDEO(F) Dargai during -
their surprised visits while the Head Teacher reported that the appellant produced fake OPD

chits for maternity leave and has gone to abroad with his husband .Hence the appellant has
not performed her duty with all zeal and zest .

3 Incorrect, the appellant has not applied for extra ordinary leave for the period from
10.09.2011 till 09.03.2012.

4 Incorrect, the appellant enjoyed willful absence flﬂ@___erchlty w.e.from 12.11.2015 till
- 20.06.2019 while according to her service book entries she availed the leaves on the
following dates/years. which shows her inefficiency for her lawful duties.

S.No | Nature of leave From To ,
1 Maternity Leave 04-10-2000 17-11-2000
2 Medical Leave 18-11-2000 02-01-2000

3 Extra-Ordinary Leave 03-03-2005 02-03-2008
4 Extra-Ordinary Leave 03-03-2008 03-02-2010
5 Extra-Ordinary Leave 10-09-2011 09-03-2012
6 Absent Period 15-05-2012 31-05-2012 -

ot



2

@ 5 Incorrect, the allegations against the appellant is totally correct and propet enquiry has been
conducted against the appellant through Deputy Commissioner Abbot-Abad Cap(R) Khalid -
Melimood .(Detail enquiry annexed as annexure A) - :

6 Correct,on the judgment of Honorable Service Tribunal dated 05.03.2019 respodant No.2
re-instated the applellant but as she has not performed any duty for the period of
12.11.2015 till 20.06.2019 hence her absence period converted into extra ordinary leave /
t

without pay while according to the judgment of August Supreme Court SCMR 228(2003) 1
is settled law that when there is no work there in no pay.
‘(Judgment of Supreme Court SCMR 228(2003) annexed as annexure B)

7 The appellant has got no cause of action to file the instant appeal.
GROUND.

A.  Tncorrect, the impugned orders dated 21.06.2019 issued by the respondent No.2
is according to law, facts and norms of natural justice and, available
materials on the record showed that no violation has been made. but the appellant has not
performed her duty w.e. from 12.11.2015 till 20.06.2019 hence she is not entitled for any
back benefits. :

B Incorrect, the appellant has been treated in accordance with law by the Respondent
Department, provided the opportunity of personal hearing and no violation has been
‘committed against the constitution of [slamic Republic of Pakistan 1973 Article 4 and 25..

~ C Not admitted, the appellant persistently remained absent for 3 year,7 months and 8 days
‘hence it was her own faults and no arbitrary and malafide manner was adopted by the
department with the appellant.

D Incorrect, respondent No.2 provided the opportunity of personal hearing while already two
enquiries were conducted for the above mention matter according to the law and prescrlbed
rules.

E Incorrect, all inquiries, orders and other materials delivered in the above mention matter time
to time to the appellant,

F Asreplied in para D.

G ‘Incorrect, all the allegations against the appellant is correct , proper‘enquiry has been

conducted against her and according to the available materials she is not entitled for any
back benefits.

H The Responde‘nfs also seeks permission to raise additional grounds at the time of arguments.

In light of the above facts it is submitted to kindly dismiss the appeal in hand with cost.

RESPONDENT.1

DIRECTOR (E&SEY DEPARTMENT,
KHYBER PAKHTUNKHWA PESHAWAR,




~ BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTOONKHWA PESHAWAR .

Service Appeal No:1559/2019

Mst: Shamim Akhtar , PST (BPS-12) GGPS Kass Kalli Koper Tehsil Dragai District Majlakéﬁd .

AFFIDAVIT

I, do hereby solemnly affirm and declafe on oath that all the contents ofthe -
accompanying parawise. comments are true and correct to the best of my knowledge and belief and all the

coddle formalities were fulfilled.

District tion, Officer

(1/‘7‘ ) Mald nd af Batkhela.
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Subject;

Rci‘crcﬁc_t':" Your !cltcr “No.
- (Ms Rukhsana Rahum), dated 22™ Scpt 2014

The lnqu:ry report has been rcwsnlcd 7 re- L\ammcd

and the report is
re- subnnltcd as dcs;red for further ncccssary acnon.

.

SO(S/F) / :asr: 7 .4- 17 / 1'014 /: ri1qui-iy-'rtc§6rt‘

]

2'. - I Dclay causcd -in subnuss:on of in

quary rc.pon |s only b\.cmsc my- hccnc and
i)usy SCI'ICdUlL as Dcpuly Commissioner and the same is vcr_y much regretted ’

P - ‘ | <~ / -
. \M},,d,..
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5.

statem}ents of the complamants and 1he accused party. Simitarly statemems of (he Hec.d <
‘M!Slfess ‘GGPS, Kaopar, Ms. Rashida Begun* were also recorded. Brief description of wrnten
-;_s:alemenl and cross examination of ihe auegahon are as under -

Background

. onducl mquuy in lhc subjecl case (Annex-A)

Ms.. Rukhsana Rahtm,_ Sub lwnsmnal
. ' maqlmo address '

" - ,', fe . )
e T‘we Competent ALthorw apporued lhe unders:gned

AL M ¥
RS

. Charge Sheet (Anncx B)
the

by ccnt Authonty were scrve—cl’ upcn | /7 semnt WO“m accused

,Lducauon ?ff cer .(F) Dargai,. Maiakand on her.

P R

The following charges were framed i in lhc statement of allegations and charge~sheet )

st ‘he accuscd officer - - -

Ms. Rukhsana Rah:m Sub Dnnsnonal l:ducauon Ofﬁccr (Female) ‘Dargai,

Malakand demanded Rs 50 000/- from Ms. Snamlm Ara PST GGPS Kachi
* Kopar Malakand for. sanction of Haij ‘leave and upon refusal from the said
teacher, she was transferred and,salary for Hajj leave is still withheld. -

" Ms. Rukhsana: Rahim, Sub-Divisional Edlcation Officer (F) Dargai, Malakand
. Demanded Rs. 30,000/ frbn{ Ms.” Shamim Ar!e PST GGPS Kachi Kopar
i “Malakand for her promoucn and upon refusal she was supcrscdcd

recorded maternily leave rn.,lcad of Hajj lcave in service ¥ book of Ma. Shamtm
Ara PST GGPS, Kachi Kopar. Malak’md by produf‘-ng {ake malermty ccmﬁcale

- demanded Rs. 22000/ from Ma E}akhl' (L Gere,
cancefistion of her. transre. rrom GGPS, Kop.,. Malakand ta- GGPS Rahbar

Shah Maiakand g which was, maicnahzed after recewmg the ! satd amoum_

TR e s e

e

—_— we v

brlbe : o R | : B .=
{ Ms. Rukhsana Rdhtm Sub- DMsaonal Educahon Officer (F) Dargai Matakand cuit

down more than 27, bsg (rdes at GGPS, Jarri and BGPS, Kapar, Matakand tht,.,

caused huge lass to Govcmmen& .

" In order o dig out facis.so as (0 reach the conclusian, it was felt necessary to reco. 4

. v

nd statement of7al'é§ations (An‘b’éx b) du'ly:. A-

Ms Rukhaana Rahim, Sub lesnonal Education O(ﬁcer (F) Dargm ‘Malakand’ E

Ms. Ru.ﬂnana Rahim SUb-DNIS‘O;‘\al E uca&son 1Officer (F) Darg:n Ma{akanc. :

e e




"¢

Rl .. Malakand

e '

. o Ms Rashida Begum (the then Head mrslress GGPS, Hopar) in her wrmcn statement

(Annex-D), submitted that Ms. Shamim PST GGPS Kachi Kopar Matakand and Ms. Bakht.

Mina PST G(ISPS Kopar (now GGPS, Mathra Peshawar) are sisters- m Iaw Both the PSTs
were posted. |n GGPS Kopar Malakand. As ihetr husbands were in Dul‘gr 2nd Suadi Arabia,
therefore, both of them used to ‘go abroad to Irve with their husbands in tjregquent intefvals.
They on reiurn used to tear away the - pages of Atlendance Regnster! to conceal their
absence She also claimed that she had reported the matter lg high ups ‘rme and agam buf

shc was forced by Mr. Tufail, the then Deputy ecretary (E&SE) to xacrhtaie boln the
) complarnants She also said that lhelr record i rs available in files.

'AC Cross Exammat1on Ms. Rashrda Bequm the then Head Mustress GGPS
- Kopar Mahkand

. . ’ . . ! .
ucstion: - Could you produce’ record of the report you sent to high ups regard:ng
' . absence from duty in respecr of the two teacheqs?

' }x.nswer: : ! have not broughtl the relevant record wﬂh me.,

"Question: "Dud you report he matter to the Dnslnct Educauorr Officer? Lo

' . A:ﬁswer: ' No, The matter was reported to the SDEO (F) berng controlling oﬁ'cer ‘

D T, (ligrest}on: : Can you produce the record in original? . : L
Answer: - The original record is in lhe offce of SDEO(F). - L

D ‘Statement of Ms. Shamlm Ara, PST GGPS, Kac : Kopar Maiakand

N In -her written statement (Annex-E) Ms. Shamrm PST GGPS, -Kachi KOpar
Malakand submitted that she was duc.io procced on Hajj on 23.09.2013 for whch ohc

submitied Icavc application on 21. 09. 2013 which was {orwarded by the Head M:slress of

the school and received in the office of SDEO (F) Dargai Malakand, She tclephomcally
. informed the Hcadmrslress to mark her-absent w.c.f 17. 09.2013 and reported the, maucr o
) her. She alleged that alt ihis was donc on refusal to pay Rs. 50,000/- to the accuacd ie.

" Rukhsana Rahrm Sub-Divisiona! Education Officer (F) Dargat Malakand for granlmg her .
) - - leave. A capy of leave application {or Hajj leave was pravided which is at (Anncx-F] She

further submitted that while che was on. Ha” ‘teave her transfer was made on mutya basrs
wmch was iater on cancelled. She alieged that-her saiary hag Geen stopped from October
é013 She also stated that her name in the seniority was at S! No, 133 whife other 1eachers

’ have been promoled upto $. No. 476, and she has been left. She alleged that the accused‘ .i;

Ms Rukhsana Rahim Sub-Divisional Education Officer () Dargai Malakand had dcmandcd
Rs 30,000/- as bribe. She also afieged that she had also been abused in from of studems

Shc also alleged that the accused Ms. Rukhana Rahim Sub-Divisional Educalaon Officer (F) 3 E

1

.. B. Statement of Ms. Rashrda Bequm the thén Head Mistress GGPS PL;')I‘

a0 ‘ | : .

2




her absent from duty and report to EDO {Annnx -Q). |

LUBSUON: | Ly YOu KNOW (@l LUl UREIKIG Giu GCLepting Ul LMIDE > -ail dct O

‘Tiisconduct under the Conduct Rules for which disciplinary action can also

]

j : ialen against you? : ! i !
Answor: .25, but | was in deep troublé’and was comgmﬂed by\ the accused SDEO (F)
T A do s0. e o ‘ 1 .
Queétion: i '0 you havt any eye-witness. in, support of your aliegation?
Answor - rio. Only the- audio recording. : _
. [} +
H. Shtcmo-" sfMs, Rukhsana !‘!ahnm DEO (F Dar- wai, Malakand

i |
Wrilten daterment of Ms. Rukhsana . Rahim Sub-Divisional qucaiion Officer (F)

Dargaz Malak\ «d obtained on 19.08.2014 (Annex -L). She c¢znied all th" allagations leveled
agamst her in (he charge sheet statc. nent of attegatnons She said that l*.nsbands of both the
complaif ant te achers arc abroad in Dubai and "Saudi Amo::I for emaloymenl Both the
teacherp ‘Jsed w0 visit abread and live with their husbands aaroad \'"thout prior permnsswn/
appllcalfons When their. absence and lack of 1nferest was reported hey started complalnmg

& biammg the ceniors. . '

)
R
T ]

She s~ that she never demanded ‘a smgl° rupee {rom s. Shormm PST GPS
Kopar f\bout 7.1} = 50 teachers & Class-V emp.oyees proccad on Hajj v-‘a\’.., no one would
verify thé star e of Ms. Shamim. She has been doing all thase tricks ..mce 2005 She has

availed all her 2 19 live wilh her husbandl.
1 i M
Rccord of ﬂu_; 5 is available at (Annex-M).‘On return, she ixfe away the rcic.vant ‘pages of

ave. She uscd to visit abroad ¢n diiferent fratext

Attendancc SEe glslcr and replaced / tempered e same. /iy officers, who tned to report
thls to the hugh ups were punished in shape of transler. :

then fak
ical certificate (Annex- N & C) which were oiled by me, this resulted int
complamlag" nst me, ‘

¥
]
s

As pe:

Ms‘l E..amim applied for Hajj Icavc oy fake Haii mail / dccumcnt
- maternity l mi

- O--0®

tules, whan a governmem s'wanl is on long teave, he / she is not
cons:dered fer oromotion. Head Mistress of ‘3PS Kopar ‘vas asked lo prov:de S ‘years
rcsults ! ACR:: of Ms, hamtm PST, she repomd that she was constantly absenf and not

a(tcndn}g c!a%s.es, how could she provide thc rec=uil (Annex-ty,

¢

- Mst. 5exht iina PST afso used to vxsn abroad to five with her hosband I oﬁen found

hzd no-power to order { cancel
[} .
lrans(er heiv- 3 question nf taking / demandmg Bribe never aises. :

Head iwacher of GRS Jarri informed.that some cld rzes are dangerous and can fall

anytime. Twe of the teces fell, damaging 20 féct of bour ey of the schaol. These lrees
- |
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4;‘4/ , wern auctioned aiier obtaining permission from Districi Officer. Srme of the amount was
,;”,'tf' < Spent on repair q! boundary wall while the rest deposited in Covednment Treasury. Details
T at (& o X-R). ' ) . o . ’ ‘
. : CL S U !
I I L =0 4 ' l
. J. fioxs Exam;nation (Ms. Rukhsana Rahfm SCEQ(F) Dargai Malakand, '
Question: Dld you demand Rs. 50,000/ from Ms. Shamim for canceliation of her .
) iransfer’? o
Answer: | No | am not compeient for makmg posti r:ql transfer, the question of demand i
of bribe does not arise. £
Question: Dld you propose any legal action againsi Ms. Shamim and Ms. Bakht Mina? .

Answer:. ] Ye° Report of Head Mistress, G( FS, Kopar wais forwarded to EDO
Ma'akand at Batkhela through Depuly Cistrict Education Officer (F) Dargai,
* Malakand (Aanex-Q & S). o ) : C

Qua.?tio'nf . .l:?)id you receive appiication from Ms. Chiamim PST?

Answer: © Yes. Inilially Ms. Shomim submilled appiicition for maternity lcave which on '
‘ ((eriﬁcation from concerned hospital was found fake. Kﬁowing this Ms.

- Shamim submilted another appliczlion jr Hajj leave: on 22.09.2013

alongwith a copy of hajj mail which slwws that the nam'\ and date have been

tempered {Annex-N & O).

' . i . .
Question: | Have you suggested any action against Ms. Shamim? ;
: l

Answer: Y\es | stopped her pay from October, 2013.0n the dlrectlon of DEO F) .
. Malakand | had forwarded the caseto the DEO (F) Matakand far acuon and ! ~
[

:r)mally her pay was stopped under d: rﬂctaon of DEO (F) Malakand ! do pot

know why further action was not taken, perhaps’ due to the presence of

ir:ﬂuentials. .
Question: Have you with held the salary of Ms. Shamim? '

Answer: Yos because she remained wilifully abcent. Pay of Ms. Shamim Ara was
b i :
slopped on tie dircctions of the compelent authonty,
: !
Question: Havc you rccorded maternity - lcave instead of Hajj leave through fake

e e s ema mamms A et ——

m...termty certificate?

Anchr_: - No. Leave has neiher been recorded as matermty leave nor Hajj leave

because the documents, proveded with the japplications, were fake and ne
entry can be made cn fake documentsicedtificates.

Question: Haveyou received bribe of Rs.,Z?Z,OOOI- from Ms, Bakht Mina?

Answer:

-

No. It is absolutely faise allegation. i am not competerft for posting / transfer:
‘ Question: Have you transferred ids. Bakht M'na and cancelled the same after recenvmg,
. bribe of Rs, 22,000/- from her? | _' . :

L4
f t [

—




ansv/er

Question:

Answer:

Question: The auctson was Imade some’ what m September 2013 whﬂe money was

Answcer

Question:’ Rupccs 20000/- were collcctcd in auchon wiile only Rs. 1500~ have: been

.

Answer:

Questiont '.Can you provide any proof regardmg expcnmture on repair bo.mdary waii”
Answer:.’ Ye" Necessary .\,cemts are on record besides site venﬁcgtlon

inding i

accused

. Ert i Bty S

I ‘have " akead

com petenéy

&—a_-

Kop’\r Malakano”

No 1he 1clual story i that

oo!s were ver, old and lhc

samc werc reportcd -by thc Head~ Ma ee«' t;GPS Jhan-—to ik DDEO(F)
DCO(f) M""f..l" and who con.,ltl'-lcc! Aucuon

Dargal Yreported the, nnller t
C mmsttee-'(Annex-yv.l) Auctlon was mafm in tranqurent *..'ay Rupees
: 2 000 were collecled from aucuon Ruoeev 000 were.spen\ on repair of
by undary wall wh:le Eémaln;ng Rs 15 G600 weré deépésited in Treasiry

through Bank chal‘an { «nnex-R) o :

.
3 H( 4 ~

deposned in bank inJune 2014 after Iaps of U8 months why‘7

H was planned to spend all the money collormj from the auction on’ repair of )
the bouncary ‘wail and electrlﬁcauon of. school but aftes ralsmg false.
-ﬂlcg'mon., of m:"app opnahon Rs.:15, Ol,O’ were drposncd in Treasury

\hrough Bank chatian.

deposucd where i5 e rcmannang amount of Qs. 5000/- 7

Rupecs 5000!- have been speat.on rcpanr of boundary wall c\ GG.PS: Jdarr,

-

already exp!amc.,.

'

Aﬂer gomg through the statementa of 1'11, complamanls v ‘tncss and the .

-

we fo'rlowmg fac&s camc fo hght : i
}

i.. 'During. chc"k'nn of V—Attendance Regsster of GGPS Kacha Y\opar
" Maiakang, it transpired hat me pages of Aucndancc Rc"\ ter have been
: tempered {orn away . and raphced with, other fake / t\.mpered pages

’

CODIC"o at Azncs- T.
i Scmce boo\ 0- the Ms Sharnlm Al'u was checked and the eh_lrigs of

\eavc found as undcr v

S N iture of Leavc . From .To
M‘.le"'nly Leave 04-10-2000 7= "000

1
)
“Medical Leave B 16-11-2000 | 02012001 |
EOL 03-03-2005 02-03-2008 J

~GA B =

or




(UR

V.

\

: N B : ‘ '&

S# [ Noture of Leave <~ | . from » \\'T‘b -
4 EOL L 03403-2008 03-02-3010
5 EQL * 10109-2011 09-03-2012 4
6 rsence Period” = - 15105-2012 31-05-2012
" (Coplﬂs of entries in Serv:cc Pook at Annex- U\

During the time of promouon Ms. Shat Wi Ara PST was on leave and
further remained absent, so she did nct prowde her docurnenis 10 lhe
SDEO ()] Dargal for onward sul:lmlsswn. Cop,.es at Annoex-F.

‘Ms. Rukhsana Rahim SDEO(F} Dargai dircc ted Ms. Rahmania, Head
‘Mistress, GGP'S'ﬂhn Kopar 1o leave’ bhn< her Attendimise Rc"n..ler'
unhl the sanction of her Ieave as Ms. "hamlm Ara had produced fake

documents for leave. Besides, she had 'u,cn visiting atroad without prior
NOC / permission. Record of flights is avmlah!e at Annox-M.

. 'X

The transfer of Ms. Shﬂm\{\ra was no* a mutual transfer rather she
“was transferred by the DEO (F) Malakanc to Batkhela on adrninistrative
grounds The mulual transfer recorded in transfer order was, clerical
rmstake Moreover Ms. Shamim Ara P¢1 GGPS, Kachi Kopar availed

maternity leave twice in a year, recgrded in the school's Attendance
Regnster which is-clear malprachce on her part. Ms. Bakht Mina PST co-
planner of Ms. Sham:m Ara PST remmneﬂ absent w.e.f 01.01. 20 12 1o
31 05.2014, and she cut the name of Sult i Roz (Cafler) and wrotc her
name and marked herself pregent, and i shown hersclf on moternily
Jeave w.ed 01.02.2012 5. ?(11}

documenlary proof, The compfainant tecct ers seem to be habilual lzave

( months) without any

. \\un(ers. on one pretext or the other.

The ald \rees were auctioned through o proper procedure. Conipgrauve
rmtement was prepared and 2 sum oi Re. 20,000/ was collccled {rom
lhe auction. As the boundary wall of GGPS Jhari was in dllapr“*ted
condlt!on and required immediate repaﬂ' {0 avoid any possible unpleasant
1nc1denl arl amount of Rs. 5,000 was spf‘nt on it repair. Which mgy be
icrmcd as unau(honzcd expendilure bui the. some was quite ncccs..ary

gy Thc remaining Rs. 15,000 were kept for clectrification in. the Schoal but
. could nat utilized and deposited into Gov( Treasury on 03-06-2014 and:

the elacirification wark was carried out mrougn focat co!lcchon There

 geems no misappropriation / cmbez sloment rather an "mnlcn’\onal
‘ jrregularity that too is in good faith.

!t was aiready clanfed}lhal post mg / transfers were not in the

competency  of SOEQF) how cou}l ‘Ms. Bokht Mina pay ber
7

\\3
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g Rs. 22,000 as bribe. Though audio iecordmg is avanab!e byl 10
substantial / courl worthy evidence is avzilable. * \
Cong’ =iz S ' .

The complaint of %he teachers where upon the inquiry has been initiated seet. ~ a
reaciat of ihe dcp'anmcm'\\ action against 1hom.takcn by the accuscd i.c. SDEO(F) D~ mai
Malakond, So no prTna fa'-sc worthy of takmg “further action against the accusca  is.
Rukhku.na Rahim SDFO (F) Dargai Malakand could be watablished.

Capt (R) Khahd iMe
PAS Bo 18 / Deputy Cogjmissione”
‘ inquiry Officer
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gl [Supreme Court of Palustan]
7 Breflv steoed vt -

_ tPrésent: Syed ])eedar Hussam Shah and Tanvir A\hmed Khan, JJ
\.*lmﬂ Uﬁﬁu [S){ t}v Y (‘fﬁ PR

'1. R
LA A K

OIL -AND GAS DEVELOPMENT CORPORATION LIMITED through Chairman, OGDC
Head Office, Islamabad---Respondent

'CiVil Petition For. Leave to Appeal No-51 of 2002, decided on 11th September, 2002.

i Wi baepediz
(On appeal from _}udgment dated 2-11-2001 passed by the Federal service Tribunal, Islamabad, in

wihite

Appeil No 1076(R)CE6F2000)*** ~ *

o (3)-Civil service-
-~--Pay, entitlement to---When there is no work, there is in no pay.

(b) Civil service-
--- Salarv reﬁmd of--—le servant after obtaining stay order against his transfer was allowed to

continue his duties at. ongmal place, where he was paid salary for about three vears. ---Authority
deducted ,from salary of civil servant the amouni paid to him as salary for the period when he
remained absent from :duty-~s;Service Tribunal dismissed appeal of civii servant-- Validity---Civil
servant had not performed his duties either at original place or at transferred place. thus. was not
entitled to salary---Period for which refund of saiary was effected from civil servant was the period
for which, he had not worked--~When there was nc work, there was no pay---Recovery had rightly
been effected from civil servant---Impugned judgment was not open to exception as there wus no

jurisdictional error or misconstruction of facts and law---No substantial question of law of public =

importan‘ce' as envisaged under Art. 212(3) of the Constitution was made out---Supreme Court
dismissed petition for leave to appeal in circumstances---Constitution of Pakistan (1973), Art. 212(3).

Sadiq MuhammadAWarrmch, Ad_voczifé‘i Supreme Court and Ejaz Muhammad Khan,
Advocate-on-Recotd (absent) for.Petitioner.

Sardar Muhammad Aslam, Dy. A.G. and M.S. Khauuak, Advocatieai-Record for Respondent.
Date of héaring: 11th September, 2002.
JUDGMENT

SYED DEEDAR HUSSAIN SHAH, .- --Petitione: seeks lea> to appeal against that judgment of
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®
the Federal Service Tribunal,, Islamabad (hereinafter referred o asthe Tnbunal) passed 1 m Appee.n\a

1076(R)CE of 2000 dated 2-11-2001, whereby appeal filed by the gqtmoner was ; dismissed,

RN

2. Briefly stated that facts of the case arc that on 4-7-1994, the petitioner was tmnsfmredm N&a
Kiswal to Peer Koh. He felt that transfer order so issued was mala fide and he waspumshaibeh;ﬂi
Union Official of the respondent/Corporation, therefore, he approached the NIRCTOt r&%ﬁ
order under Regulation 32 of NIRC Procedure and Functions and Regulations; .1974 and 2 X

against his transfer to Pecr Koh was granted and he was allowed to continue and §érf0rm Enséurszl
Missa Kiswal and also paid his salary that after about 3 years the respondent started deductioss fs
the salary of the petitioner i.¢. the amount which had been paid tohim as salary, dunngthe period X2

worked at Missa Kiswal on the strenuth of the stay order of NIRC.

3. Feeling aggrieved, the petitioner approached the Tribunal by way of appeal, which was d:.smsmd
Hence, this petition.

4. We have heard Ch. Sadig Mohammad Warriach, leamed counsel for the petitioner, who, m:crm
contended that that petitioner's abscnce from duty from 2-7-1994‘ to 8- 8 1994 and S 10-1994 x®
10-9-1996 was wrongly treated as Fxtra Ordinary Leave (EOL) and the Office Mmaa&m dgated
13-2-1999 issued by the responden: Head Office may be_cancelled; -that the Tribunal had

exercised its jurisdiction fairly and ihe rccoverv,deducnon of {he ammml ah'mdy @m&% et
petitioner from the respondent is unwarranted.

5. Sardar Muhammad Aslam, learned . Dy.A.G. vehemently controverted the contention of tht
learned counsel for the petitioner and pointed out that no doubt NIRC issued an injunction o the
petitioner but the same was re-called by the Tribunal on 18-8- 1996 He has also referred to the appeal
of the petitioner which is at page 57 f the paper book, in which he has stated as under:

"} had reported for duty at 'irkon Gas Field. Therefore, regularizing the period of siay. orderes
by the Court as E.O.L is injustice with me."

On his application office submittc.! summary to the Chief Personnel Officer of ths
respondent/Corporation, which reads as under: : )

*(70) Reference para-180°N.. it is submitted that as per message No.MK.1331 daied
26-11-1999 (PR244/Cor.) O.M.(F), Missa Kiswal, Mr. Niaz Hussain Shah was'relieved: ﬁnm
Missa Kiswal Oil Ficld, for Pirkoh Gas Field. He neither reported at Pirkoh nor n,}&sg
Kiswal Oil Ficld, afier getting stay order from NIRC. O.K(F), Missa Kiswal Oil Field, &id mo
confirm whether he performed any official duty during his stay (off & on) at Missa Kiswal. At
Niaz Hussain neither claimed any field benefit like messing/D.A. and Rota facilibes nor paid
by the Location Incharge du to his non-performance of any duty.

“(71) In view of above, if approved by Manager (Personnel), his requcst may be rcgtw:d o
the light of earlier decision as per para. 141-A, please.”

The peruszal of the above document shows that the petitioner did not perform his usual dt.u“s and w
not entitled to salary as clzaimed by him

6. Sardar Muhemmad Astam. ‘eama¢ Dyv.A.G. further pointed out that recovery was akcad& been
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effected from the petitioner and that Ottice Memorandum referrgg to hereinabove was entirely in
accordance with the O.G.D.C. Scrvice Regulations, 1974. It was also pointed out by him that the
petitioner in due course of service has aircady been promoted , to his Managerial post. ,

7. We have considercd the arguments of the learned counsel for the parties and have carefully
examined the record, which shows that the period for which recovery of refund of the salary was
effected from the petitioner was the period for which he did not work. By now, it is settled law that
when there is no work there is no pay. The petitioner did not perform his' i duties a8 mentioned
hereinabove and recovery was rightly efi-cted from him; thereafter, he was promoted to the post of
Manager. The impugned judgment is entircly based on proper appreciation of the material available
with the Tribunal. We further find ihat there is no jurisdictional error or misconstruction of facts and
law. The impugned judgment is not open to exception.

8. Moreover, a substantial question of law of public importance, as envisaged under Article 212(3) of
the Constitution, is not made out.

9. For the facts, circumstances and reasons stated hereinabove, we are of the considered opinion that
this petition is without merit and substance. which is hereby dismissed and leave to appeal declined.

SAKUIN-100/S .

Petifion dismissed.
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OFFICE OF THE DISTRICT EDUCATION OFFICER (FEMALE) MALAKAND AT BAT/"\"HE'.’.A.

ad
"NOTIFICATION/

ne

WHEARAS, Mst.Shamim Ara was appointed against PST/PTC at GGPS Gumbat Agra Swat
Ranizai vide DEQO(F) Malakand at Batkhela under endst:No.3556-70 dated 19.10.1988,
1. AND WHEARAS, She had left the cbdn‘try for KSA without permission in 2015.
2. AND WHEARAS, Show Cause notice were issued by Chief Secretary Khyber Pakhtunkhwa,
vide No.SO(S/F)E&SE/4- 17/2015/Sham1m Ara PST dated Peshawar May 22,2015.
3. AND WHEARAS, she was removed from services vide Government of Khyber Pakhtunkhwa,
Elementary and Secondary Education Department vide Notification No.SO(S/F)E&SED/4-
. 17/2015/Shamim Ara PST/ dated Peshawar the, December 11,2015.
4. AND WHEARAS, she filled departmental appeal to the authorities which was rejected.
5. AND WHEARAS, she filled a service appeal No.383/2016 dated 10.3.2017 for seeking
reinstatement in the August Service Tribunal Khyber Pakhtunkhwa, Peshawar.
6. AND WHEARAS, the Honourable Service Tribunal Peshawar directed the respondent in its
Jutdgment vide para-6 as a sequal to the above, we aliow both the appeals and set aside the
impugned orders of removal from service passed against the appellants on 11.12.2015.
Resultantly, the appeliants are reinstated into service. The respondents m ay, however,
undertake departmental proceedings against the appellants but only in accordance with
law and rules. The denovo proceedings, if taken, shall be conciuded within o period of
’ ninety days from the receipt of copy of instant judgment. The issue of back benefits in
favour of appellants shali follow the result of denovo proceedings was announced on
‘ .3.2019.
| AND WHEARAS, a denovo enquiry comprising of Mst.Sofia Begum Principal GGHSS
Sakhakot and Mst.Shazia ASDEQ(F) Circle Zoormandii {Hero Shoh) SDEQ(F) office Dargoi
was constituted vide this office No.2883-87 dated 10.5.2015 io probe into the matter and
further benefits.
AND WHEARAS, the enquiry officers recommended that the accused Mst.Shamim Ara Ex-
P5Tis not fit to continue her job as a Government servant therefore, it is recommended that
she may be granted compulsory retirement. li. That the then SDEQ Mst.Rukhsana Raheem
is not competent and trustworthy to occupy and chair any public office due to her
facilitating role over sighting the mal activities of the accused Mst.Shamim Ara and
' Headteachers. Therefore she may be adjusted in teaching cadre. That due to facilitating
role of H/T Mst.Rahmania and Mst.Rasheeda of the said schooi, one increment from each
. may be str pped/taken back.
9. AND WHEARAS, her absence period w.e.from 12.11.2015 to 20.06.2019 is converted into
extra ordinary leave without pay.

/Now therefore in the exercise of the power conferred under Khyber Pakhtunkiwa,

. servants (E&D) rules-2011, the competent authority is please to honour the decision of the
honourabie Service Tribunal Khyber Pakhtunkhwa, Peshawar and Mst.Shamim Ara w/0
Javed Hussain Ex-PST GGPS Koper, Tehsil Dargoi/Sama Ronizai viflage Stangdaro Kalli Koper
& post office Koper District Malakand is hereby re-instated into the sérvice with immediate

.effect and intervening period may be treated as leove without pay._fe/ _/’ja'xslah_'
Moreover she is adjusted at GGPS Kass Kalli Koper under ohservance o‘the/fDE O(F}/or the
undersigned for the period of one year. /

. , DISTR!CWJLA TN OFFICER (FEMALE)
MAWANDATBA h&A% A
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1. The Registrar Service Tribunal Khyber Pakhtunkhwa at Camp Court S wat . h o
<" 2. The Additional Advocate General Service Tnbunal Khyber Pakhtunkhwa, at Camp Court oyt
" Swat. :
3. The Section Officer (Litigation ) E&SED Khyber Pakhtunkhwa Ppshawar . “ ,
4. The District Accouwits Ofticer Malokand. : ‘
5. The Assistant Direcior (Lit-11} Directorate of E&SE department Khyber Pakhtunkhwa,
Peshawar. o o ' '
€. The SDEO(F) Dargai.
7. The ASDEG({F; Circie Zoormandi {HProshah) Dargan
8. The Teacher concerned. l\
9. Master file. .
CT EDUCATION OFFICER (FEMALE} .
MALAKANF AT BATKHELA. A 1
.
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BEFORE THE CHAIRMAN KHYBER PAKHTUNKHVVA SERVICE

SHAMIM ARA VS EDUCATION DEPTT:
\ \y\‘km.

N cder

¢

~r—\ c“ "1"’7?

e

TRIBUNAL PESHAWAR

Appeal No.1559/2019

APPLICATION FOR CORRECTION IN THE PRAYER

OF THE ABOVE MENTIONED APPEAL TO THE
EXTENT OF INTERVENING PERIOD WHICH HAS

INADVETANTLY BEEN MENTIONED AS 12-05- 2015
TO 20- 06-2019 INSTEAD OF 12-11-2015 TO 20-
06- 2019

R/SHEWETH:

i-

That the above titled service appeal is pending adj'udiCation

~ before this August Tribunal in which 26—4&; date is fixed

I

for hearlng

That appllcant filed the ibid appeal for her back benefits of
the intervening period i.e. from the date of removal till the -
date of re-instatement. :

That the actual intervening period of the Appellant is w.e.f
12-11-2015 till 20-06-2019 but inadvertently the same is
mentioned in the prayer of the ibid appeal as 12-05-2015 to
20.6.2019 which needs correction. —

Therefore, it is humbly prayed that on acceptance of the
instant application the correct date of intervening Period i.e
12-11-2015 to 20-06-2019 may kindly be mcorporated in the
prayer of the ibid appeal.

APPLICANT
SHAMIM ARA
Through:
NOOR MO




BEFORE THE CHAIRMAN KHYBER PAKHTUNKHWA SERVICE

- SHAMIM ARA VS

TRIBU NAL PESHAWAR

CM No.. /2022
In
Appeal No0.1559/2019

EDUCATION DEPTT:

APPLICATION FOR CORRECTION IN THE PRAYER

OF THE ABOVE MENTIONED APPEAL TO THE
EXTENT OF INTERVENING PERIOD WHICH HAS
INADVETANTLY BEEN MENTIONED AS 12-05-2015

TO _20-06-2019 INSTEAD OF 12-11-2015 TO 20-
06-2019

R/SHEWETH:

1-

That the above titled service appeal is pending \adJudlcatlon ‘

before this August Tribunal in which 26-4-22.. date is fixed
for hearing. . /

That applicant filed the ibid appeal for her back benefits of
the intervening period i.e. from the date of removal till the
date of re-instatement.

That the actUaI intervening period of the Appellant is w.e.f
12-11-2015 till 20-06-2019 but inadvertently the same is
mentioned in the prayer of the ibid appeal as.12-05-2015 to
20.6.2019 which needs correction.

Therefore, it is humbly prayed that on acceptance of the
instant application the correct date of intervening Period i.e

12- 11-2015 to 20-06-2019 may kindly be mcorporated in the

prayer of the ibid appeal

APPLICANT
SHAMIM ARA
Through: '
' NOOR MO




