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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBU NAL PESHAWAR

Serwce Appeal-No. 1287/2019

- | | Date of Institution ... . 24.09.2019 °
. Date of Decision 18.07.2022

Raeés Khan, Constable N0.3466/4620, Elite Force, R/O Village Tela Khel,
P.O Sherkera, District Peshawar. |
‘ (Appellant)

VERSUS

Deputy Commandant Elite Force Khyber Pakhtunkhwa Peshawar
and four others.
(Respondents)

Asad Mehmood,
Advocate © ... For appellant.

Muhammad Adeel Butt,
Additional Advocate General ... For respondents.

Mrs. Rozina Rehman Member (J)
‘Miss. Fareeha Paul Member (E)

JUDGMENT
ROZINA REHMAN, MEMBER (J): Appellant has filed the instant

service appeal U/S 4 of the Khyber Pakhtunkhwa Service Tribunal
Act, 1974, against the impugned orders dated 24" May, 2019 and

281 October 2019, whereby, he was reinstated into service with

- immediate effect instead of from the date of dismissal.

2. Brief facts of the case are that appellant was recruited as
Constable in the Police Department in the year 2007. During the
course of his service, he was transferred to Elite Force where he

rendered uninterrupted five years of service. He fell ill and upon
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medical checkup; Réiwas diagnosed with symptoms of Hepatitis-B.

His illness did not improve even after rest for few days, therefore, he. -

applied for medical leave. He was referred to Police Services Hospital

Peshawar on Q9% March, 2012 on the direction of SP Cantt. and

despite the fact that he was diagnosed positive with Hepatitis-B, his

~application for leave was regretted for unknown reason. Medical

condition of the appellant compelled him to complete bedrest.
Subsequ'ently departmeﬁtal proceedings were initiated against the
appellant in violation of law and rules, where-again departmental
appeal was preferred but was rejected. His review betition was also
rejected. He filed service appeal which was acceptéd with direction
to Department to conduct 'a de-novo inquiry. The Department
conducted de-novo inquiry and reinstated appellant into service with
immediate effect, where"i.h, back benefits for the period he remained
out of service weré denied. He filed departmental appeal which was
decided during pendency of service appeal, hence, the present
service appeal.y

3. We have heard Asad Mehmood, Advocate learned cbunsel
for the appellant and Muhammad Adeel! Butt, learned Additional

Advocate General for respondents and have gone through the record

and the proceedings of the case in minute particdlal:rs.

4, Asad Mehmood Advocate, learned counsel for the appellant

argued inter alia that the impugned orders dated 24 May, 2019 and
G

28t October, 201 9.illegal, against law and facts, therefore, liable to be

modified. He contended that the appellant's leave application was

regretted by the competent authority for unknown reasons and that the
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appeliant was entitled. to medie_a} leave in view of his medical reports -
but despite medic'al record,:hi-s absence period was not treated as
medical leave with full pay; It was further argued that appellant was |
suffering from Hepatitis-B which was diagnosed even by Police
Services Hospital, therefore, medically justified leave could not be
refused and that instead of reinetating the appellant from the date of
his dismissal, he was reinstated into service with immediate effect
which order is not sustainable in the eyes of law and liable to be
modified.

5. - Conversely, learned AAG submitted that appellant remained |
out of service for a period of five months and 24 days without taking
prior permission from the competent authority, hence, he was
dismissed from service after observing all codal formalities. However,
he was reinstated into service» in the light of judgment of this Tribunal
and that proper de-novo inquiry was conducted as per directions of -
this Tribunal by deputing Inquiry Officer, wherein, he after fulfilling all
codal formalities, recommended his absence period to be treated as
without pay and that no back benefits to be granted for the period he
remained out of service. After the submission of inquiry report, the
competent authority in the light of recommendations of the Inquiry

officer, reinstated the appellant into service with immediate effect and

'was not held entitled to all back benefits.

6. From the record it is evident that that appellant was enlisted
on 19.07.2007. Due to positive report in respect of Hepatitis-B, he
submitted an application for two months leave which is available on

file and which was properly referred to Police Hospital for detailed
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medical report. The medlcal report in respect of his disease is avaalable

on ﬁle and it wag’ on 30 11 2012 when appellant was dismissed from

| service. He f‘ Ied departmental appeal which was also rejected, where-

| after he filed Service Appeal N0.1034/2016 and vide order dated

26.12.2018 of this Tribunal, impugned orders passed by respondents
were set aside with direction to the respondents to conduct de-novo
inquiry but only in accordance with law/rules while providing an ample
opportunity to the appellant in defending himself.; The respondents
wére made conscious in lespect of medical record and application for
grant of leave by the -appellant to be kept in consideration while re-
deciding the matter. The concluding para from judgment of this

Tribunal is hereby reproduced for ready reference:

"Resultantly, we dispose of the appeal in hand in terms that
the /'mpughed orders dated 30.11 2012, 19.12, 2013 | and
15.09.201 6, passed by- respondents are set aside. A denovo
eﬁqu/ry'/h Z‘he ma&er shall be undertaken by respondents but
only in accordance,w/th law/rules while providing an ample
oppo&uniw lo the appellant in defending himself. Needless to
note that his medical record and application for grant of leave |
shall also be kept in consideration while re-deciding the matter

departmentally. ”

7. In pursuance of the Judgment of this Trlbunal appellant _
was proceeded agamst departmentally and SSP Coordmation/CCP
Peshawar was recommended by CPO for conducting de-novo inquiry"

and the Inquiry Officer in his findings reported that his absence period
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may be treated as leave without pay and no back benefits shall be

~granted for the period he ré'fn’"aihe“d out of service. The competent

authority agreed with thé recommendation of the Inquiry Officer,

reinstated the appellant into service with immediate effect without

back benefits and the period of absence he remained out of service
was treated as without pay. He filed departmental appeal and vide |

order dated 28.10.2019 of Additional Inspector General of Police Elite

‘Force Khyber Pakhtunkhwa, Peshawar, his appeal was accepted in the

following terms.
- “His appeal is accepted on the ground that his medical |
documents were found genuine and convert the period of
absence_ (five months and 24 days) into /eaAve of the kind

Id

ave.

_From the order of the Additional Inspector General of Police it is very

much evident that the appellant was dismissed from service due to

absence w.e.f 06.06.2012 ~tiII issuance of his dismissal order on

30.11.2012 (five months and 24 days). Now, the points of Inquiry
Officer were very much before the appellate authority i.e.
1. His medical documents found genuine and plea taken

by the alleged official seems to be genuine.

2. His application for eamed leave was regretted by

unknown reasons. |
These two points were before the Inquiry Officer in view of the
directionAs of this Tribunal and these were vaIso taken into
consideration by the appellate 'authority but even then, the appellant

was not properly compensated. His medical documents were found
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genuine but his absence period before dismissal order was converted

~ into leave of the"kifid"due which order is against law and rules. Once

competeﬁt authority concluded upon ité satisfactibn that the order of
dismissal from service was not in accordance with law or without
lawful achority; and the employee was not at fault in any manner,
then the employee could not be deprived of his salary and other
benefits during the period for which he had been wrongfully kept out
of service by the Department by not deciding the appeal. His entire
medical record was genuine énd his application for earned leave was
regretted by unknown reasons. Nothing is available on record that
appellant was gainfully employed anywhere during | the relevant
period, therefore it would be unjust and harsh to deprive him of back
benefits for the pefiod for which he remained out of job without any
fault from his side. As per Civil Servant Revised Leave Rules, 1981,

leave applied for on medical ground shall not be refused. In the

instant case, his genuine documents in the shape of medical reports

and his proper application for leave were not taken into consideration -
not only by the competent authority but also by the appellate

authorities.

8. We are unison on acceptance of this appeal in the light of our
observation in the preceding paras which immediately call for the

acceptance of the instant service appeal. All the fmpugned orders are

set aside and the appellant is reinstated into service from the date of

his dismissal from service i.e 06.06.2012 with all consequential
benefits. The whole absence period w.e.f 06.06.2012 to 30.11.2012

be considered as medical leave with full pay while the intervening



period w.e.f 01.12.2012 till the date of judgement be considered as
- leave of the kind dué: Paﬂi_éé"ﬁfé'féﬁ to bear their own costs. File be

consigned to the r_ecord- room.

ANNOUNCED.
18.07.2022
(FaM - ' . (Rozjna\Rehman) |
S _ ! er (J)

Member (E)




* SA 1287/2019. |
18.07.2022 Asad Mahmood Advocate for’ appellant present
| Muhammad Adeel Butt, Addltlonal Advocate General for the

respondents present.

We have heard learned counsel for the appellant and learned
“Additional Advocate General for respondents and have gone through'

the record and the proceedings of the case in minute particulars. -

Vide our detailed judgment of today,‘contai'ning 07 pages, we

are unison on acceptance of this appeal in the light of our observatien in the

| concludiag paras which immediately call for the acceptance of the instan;
service appeal. All the impugned ofders are set aside ‘and the appellant -is
reinstated into service from the date of his dismissal from service i.e
£ 06.06.2012 with all consequential beneﬁts. The Whele absence period w.e.f
06.06.2012 to 30.11.2012 be considered as medical leave with full pay
while the intervening period w.e.f 01.12.2012 till the date ofjudgementA_be
considered as leave of the kind due. Paﬁies are left to bear their own costs.

File be consigned to the record room.

ANNOUNCED.
18.07.2022

(Farefha Pa{
Member (E)
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01.02.2022 | Learned counsél.for the appelnlant present. -Mr. Kabir
: Ullah Khattak learned Additional Advocate General for the

resporidents present. -

Learned counsel for the appellant requested for
adjournment on the ground that he has not prepared the brief.

Adjourned. To come up for arguments on 12.05.2022 before

the D.B.
< v 4
‘(Rozina Rehman) (Salah-Ud-Din)
Member (J) Member (J)
12.05.2022 Appellant in person present. Mr. Muhammad Rasheed,

Deputy District Attorney for the respondents present.

Appellant requested for adjournment on the ground that
his counsel is not available today. Last 6pportunity is granted to
the appellant to argue the case failing which, the case will be
decided on the strength of available record without arguments..

To come up for arguments before the D.B on 18.07.2022.

Vo o)

(Fareeha Paul) = (Kalim Arshad Khan)
Member (E)- Chairman
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29.03.2021 The concerned D.B is not avanlable today, therefore the
- appeal is adJourned to 29.06.2021 for the same. S

- 29.06.202%; A - Appellant in person pre§ent Muham'mad Adeel Butt,
“ 'Addltlonal Advocate General alongwith Mian Niaz Muhammad
DSP (legal) for. the respondents present.

We being ‘Members of Larger Bench, remain‘ed'b'i..ls'y in

. hearing arguments in the appeals fixed before;the-_Larger

Bench, therefore, arguments in the instant -appeal could not

heard. Adjourned. To come up for arguments before vthe D.B’
on 21.10.2021 e

o — L

 (ATIQ-UR-REHMAN WAZIR) (SALAH-UD-DIN)
MEMBER (EXECUTIVE) MEMBER (JUDICIAL)
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o 22.10.2020 ~ Since the Members of the High Court as well. as of the
“ i -DIStrICt Bar Association Peshawar are observmg strike today,i_
| therefore, Iearned counsel for appellant |s not avallable today.
Mr. Kabirullah Khattak, Addltronal AG is present. ,
' Written reply on behalf of respondents No. 1 to 4 has.
already been supmitted while neither written reply on behalf of
respondent No. 5 is submitted nor any representative on his
behalf is present despite issuance of notice 'by way of last’
~ chance. Again notice, be issued to respondent No 5 for
'submlssmn of wrltten reply/comments by way of another last

chance. Frle to come up for wrttten reply/comments on behalf-
of respondent No. 5 on 1 29.12.2020 before S.B.... ’n}%

Member (Judicial)

$29.12.2020 * Counsel for the appellant and Muhammad Rasheed DDA for
respondents present,

Reply on behalf of respondents No. 1 to ‘4 has élready been
submitted. Respondent No. 5 failed to furnish reply despite last

chance on 22.10.2020. The appeal is posted to D.B for arguments on
29.03.2021.

(Atig-Ur-Rehman Wazir)
Member (E)
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15.04.2020 " Due to public holiday on account of COVID-19, the case =~
| is adjourned to 09.07.2020 for the same. To come up for

the same as before S.B..

Reader'

09.07.2020 Counsel for the appellant present.

Mr. Kabir Ullah Khattak learned Addltlonal Advocate'

General a]ongw1th Nadeem H.C for the respondents‘

present.

~Written reply was not submitted. Learned AAG
“requested - for adjournment in order to submit written
reply/comments. ‘Opportuhity is granted. To come up for

written reply/comments on 02.09.2020 before S.B.

‘ Member (D

02.09.2020 | ~Appellant 'alon'gwith counsel and Addl. AG alongwith -
Muhammad Naeem, H.C for the respondents present. Nemo‘for

respondent No.5. | ' -

Representative of the | respondents No. 1 to 4 has
“furnished comments on behalf of offi cial respondents which are
placed on record. Fresh notice be issued to respondent No. 5 for l

submission of reply on 22.10.2020 as a last chance. .

i

Chairman

e




107.01.2020

Counsel for the appellant present.

Learned .counsel has submitted amended appeal which is
made part of the.record.

Contends that in the impugned order dated 24.05.2019 the
period of absence of appellant was treated as without pay upon his

_ reinstatement into service. On the other hand, while deciding the

06.03.2020

e

depértmental appeal the absence period was converted into leave

o_f‘tl,]'e kind due although the departmental appellate authority had

found the medical record of appellant to be genuine. In the
circumstances, the appellant was entitled for medical leave and

adjustment of his sal"ary towards the alleged absence.

In view of the available record and a‘rguments of learned
counsel, instant appeal is admitted to reqular hearing. The
éppellant is directed to deposit security and process fee within 10
days. Thereafter, notices be issued to the respondents. To come up
for written reply/comments on 06.03.2020 before S.B.

Chairman

Learned counsel for the appellant present. Mr. Kabirullah
Khattak learned Additional AG alongwith Mr. Shiraz H.C for the
respondents present. Representative of the respondent seeks tie to

file written reply/comments. Adjourned. To come up for written

(Héss&in Shah)

Member

reply/comments on 15.04.2020 before S.B.



Form—A _
FORM OF ORDER SHEET |
Court of ‘
Case No.-___ - 1287/2019
‘S.;\lo'. Date of order Order or other proceedings with signature of judge |
. proceedings
1 2 — 3

‘ 1_ 08/10/2019 The appeal of Mr. Raees Khan resubmitted tqday I?y Mr. ‘- A’sa'd"'_ :
' Mahmood Advocate may be entered in the Institution Register and put up

to the Worthy Chairman for proper order plea

REGISTRA ﬁ 81 ﬂ‘?
This case is entrusted to S. Bench for preliminary hearlng to be

> |
[%)’o)bg' putupthereon 2{?/// ))cz

_ CHAIRMAN ' «

-

28.11.2019 Appellant in person present.

An application for amendment in the memorandum of
appeal has been submitted on the ground that during .
pendency of instant éppea! the departmentsd appeal of
appellant was decided on 28.10.2019. The appellant requests
for permission to submit an amended'appeal to impugn .the |

order of departmehtal appellate authority as well.

Application is_ allowed. Amended appeal may be -|
submitted on or before next date of hearing. Adjourhed-i:o'

07.01.2020 before S.B.

Chairm '




The appeal of Mr. Raees khan No® 3d66/4620 Elite’ Force Distt Peshawar received to- day ie.on
23.09.2019 is incomplete on the foHowmg sc6re which is retirned to the counsel for the appellant for -
completlon and resubmission within 15 days.

Annexures of the appeal may be flaged
Annexures of the appeal may be attested.
Affidavit may be got attested by the Oath Commissioner.
Memorandum of appeal may be got signed by the appellant. : o
Copy of first departmental appeal and review petltlon are not attached with the appeal Wthh -
may b placed on it. '
6. Seven more copies/sets of the appeal along with annexures i.e. complete in all respect may also
be submitted with the appeal. '
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BEFORE KHYBER Paktrunwa § ERVICE TRIBUNAL,
PesHawar

Appea/ No. . | /2019

1. Raees ]\han Consfab/e No. 3466/4620. E/zte Force.
R/O Village Tela Khel, P. O Sher /ce;a District Peshawar-

et e e APPELLANT

........................................ LRESPONDENTS

Inoex
S. No,- - Description | | Annexure - | Page Ny.
! 7 ' Memo of Appeal | | e 0-05 |
2. Enlistmejm‘- Order A 06
Application For
3. - Medical Leave and B N07-14
Medical Record
» Dismissal Order o ' '?/7' S
dated 30.11.20]2
_ Rejection Order dated S~
. D 16
- 15.09.2016 e
6. | Service Appeal ‘ E 17-21]
7 /mpz/gned Order I o 5.
S dated 24.05. 2019 - .
8. Departmental Appeal G . 23-24
' o | Impugned Order | H | 35
- dated 28.10.2019 ' : B
10 Vakalamama ' 26
APPELLANT

Through M .
R . Asaa //7/7}7100d

Advocaie High Cowrt

Tainng 41i Khan
Advocate High Court
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BEFORE KHYBER PAKHTUNWA SER VICL TRIBUNAL,

PESHA WAR
Appeal No. /2019

" Raees Khan, Constable No. 3466/4620, Elite Forcev
. RO Vzllage Tela Khel, P.O Sherkera, District Peshawar.

N '.w ~

Ln

............................................................. APPELLANT
Vmsus S

Inspector Genera/ Of Police, KPK, Peshawar

Additional ]nspectoz General of Police, Elite Force, KPK, Peshawar.
Commandant,_ Elite Force, KPK, Peshawar.

Deputy Commandant, Elite Force,'KPK, Peshawar.

Secretary Finance, Govt. of KPK, Peshawar. '

RESPONDENTS

AMENDED APPEAL UNDER SECTION 4 OF KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 AGAINST IMPUGNED ORDERS DATED
247 MAY, 2019 & 287 OCTOBER, 2019:

_a. WHEREBY THi AivELLANT HAS BEEN RE-INSTATED INTO

SERVICE WITH IMMEDIATL EFFECT INSTEAD OF FIIOM THE
DATE OFDISMI?SAL( NNEX-T);

b. WHEREBY BACK/ CONSEQUENTIAL BENEFITS WAS DENIED AND
 THE INTERVENING PERIOD WAS CONVERTED INTO LEAVE
WITHOUT PAY (ANNEX-F); ‘

c. WHEREBY ABSENCE PERIOD HAS BEEN TREATED AS LEAVE OF
KIND DUE IN GROSS VIOLATION OF LAW (ANNEX-H)
AND AGAINST DEPARTMENTAL APPEAL NOT RESPONDED WITH
IN A STATUTORY PERIOD OF 90 DAYS. |
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- Praver.

ON ACCEPTANCE OF THIS APPEAL, IMPUGNED OR.DERS DATED
24 MAY, 2019 & 28 OCTOBER, 2019, BEING JLLEGAL AND
UNLAWFUL, MAY KINDLY BE MODIFIED TO THE EXTENT THAT:

' :'a‘.. APPELLANT MAY BE RE-INSTATED INTO SERVICE WITH EFFECT
FROM THE DATE OF DISMISSAL;
b. AWARDED WITH ~ALL THE BACK AND CONSFOUE!\/IIA[
- BENEFITS 'IN TERAIS or 1"'11\’/1NC]AL AND SERVICE BELNFIIS
FOR THE INTERVENING PERIOD WHERE e RUWAINED OUI OF A'
ANY GAIN]"UL JOB " : :
¢&. AND THE WHOLE ABSENCE PERIOD MAY BE CONSIDERLD AS A
| . MEDICAL LEAVE WITH EULI PAY. ANY OTHER REMEDY, HIHCH‘
/- THIS AUGUST TRIBUNAL DEEMS FIT ANQ APPROPRIATE, MAY

ALSO BE A WARDED IN FAVOUR OF APPELLANT.

"Facrs:

Respecifully Sheweth,

A ppellant humbly submitted as under:

1.

That appella-nt-has been recruited as Constable in the Police Department

Khyber Pakhtunkhwa in the year 2007 and having commendable service

record on his credit. (Couw of Enlistment Order is attached as

" Annexure-A) : : : !

Thar during the course of his service, he 3 was transferred fo Elite Force

" Khyber Pakhtunkhwa where he had rendered uninterrupted 05 vears of

service. All of sudden, appellant fell ill and upon Medical checA up, he

was diagnosed with symptoms of Hepatitis-B.

That appellant’s illness did not improve even afier the rest for few days.
hence he applied for medical leave 10 the competent aufhm ity. He was

. refer; ed to Police & Services Hospital, Peshawar dated 9" March, 2012

on the.direction of SP Cantt and despite the fact that ke was diagnosed
positive with Hepatitis-B. _his_application for leave was regretted for
unknown_reasons. Medical condition of appellant compelled him 10
comp]efe bed rest and hindered him to perform his am in a condmw;




beyond his contr ol (Copy of application for medical leave rm(! Medical
- Record is attached as Annexure-B)

4. Subsequently, departmental proceedings were initiated against the
appellant without satisfying the codal procedure and in violation of Civil
Servant- (Efficiency and. Disciplinary) Rules, he was dismissed from

~service through order dated 30.11.2012 with effect Jrom 07.01.2012 .
(Annexure- C) where-againsi departmental appeal was preferred which
was rejected on 19.12.2013 and a review petition was preferred on
10.09.2014 which was rejected on 15.09.2016 (Annexure-D),

5. That appellant  filed Service Appeal no. 1034/20]6 ~againist the
impugned orders dated 30.11.2012, 19.12.2013 and 15.09.2016 which
were sel aside by the KPK Service Tribunal, Peshawar through an
order dated 26.12.2018 (Annexure-E ) and was kind enough 1o accepr
the appeal with a direction-to respondent’s department to conduct a
denovo inquiry but only in accordance with law/rules wihile providing
an ample opportunity to the (7pp€”(ll?ll' of defending himself.

6. That the respondent’s- departmént conducted derovo inquiry and
~re-instated appellant into service with IMMEDIATE EFFECT vide
order dated 24th May, 2019 (Annexure-F) wherein appellant s back-
benefits for the period he remamed out of service are denied and
absence period is due through order dated 28" Qctober, 2019 passed
during pendency of service appeal. .

7 That appellant filed departmental appeal (Annexure-G) against the
impugned order which was decided vide order dated 28" October 2019

(Annexure-H), durmg pendency of service appeal before this hon ble
S@I'VIC‘@ Tribunal.

S

Feeling aggrieved from impugned orders, appellant files service appecal
on the grounds inter alia. f

LEGaL GROUNDS:

A. Impugned orders dated 24th May, 2019 and 28" October. 20/ 9, being
 illegal and zm/angfiz/ passed in violation of law, norms of justice and
Judgments of Apex Court, are liable to be modified 10 the extent of
reinstating the appellant from the date of dismissal, o warding back and
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B.

consequential benefits for the intervering period and treating absence
period with full pay instead of treating as leave of kind due.

That regretting appellant’s leave application by competent authoriry

Jor unlkmown reasons (Annexure-H). proves negligence/fault on the

part of respondents and the lenv does not permit appellant to suffer loss

- for the fault at respondent s end.

.C.. That despite the medical record of the appellant found genuine

- (Annexure-H); appellant absence period is not treated as medical

leave with full pay without awarding back benefits for the intervening

period through order dated 28" October, 2019 passed in gross
violation of law and judgments of Apex Court.

. That . appellant - was suffering from Hepatitis-B which was also

diagnosed even by Police Services Hospital, hence medically justified

leave can not be refused. 1985 PLC (CS) 484.

That the 1"eSp0nde-ms‘ under Rule 13 of Revised Leave Rules 1981,
were bound to grant medically justified leave 1o appellant upoun
diagnosis of Hepatitis-B even confirmed from Police & Services
Hospital and continuation thereof to further more than ten months.

That denial of legdlly Justified medical leqve under Rule 13 Qf‘Rewﬁsec/
Leave Rules 1981 and the resultant illegal dismissal of appellant 'is

caused for the fault on the part of respondents.

. That appellant has been re-instated into service ywith IMMEDIATE

EFFECT INSTEAD OF FROM THE DATE OF HIS DISMISSAL.:
Hence, the impugned order is not sustainable in the eyes of law and
liable to be modified to the extent of re-instatement of appellant in
service from the date of dismissal i.e. 30.11.2012. |

H. That appellant remained out of any gdinful job since his illegal

dismissal on 30.11.2012 due to whimsical and arbitrary act of

respondents and for no Jault on the part of appellant entitles him for all

the back benefits and emoluments for the period benveen dismissal
from service and re-instatement in service. | ‘

(2012 TD(Services)l8, 1999SCMRI1873, 2002 TD(Services)420,
PLJ 2016 TrC (Ser)317)
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That in view of the judgment of Supl eme Couri Of Pa/mfan IepOl red as
2007 PLC Supreme Court 184, ‘

“SALARIES AND BACK BENEFITS OF THE CIVIL SERVANT CAN NOT

" BE WITHHELD FOR THE INTERVENING PERIOD WHEN HE
' REMAINED OUT OF SERVICE DUE TO WHIMSICAL AND ARBITRARY

ACTION OF THE FUNCTIONARIES., CIVIL SFRVANT HAD LVERY

RIGHT TO RECOVER THE ARREARS".

Hence, appellant is also entitled Jor the back bene/m under the

umbrella of judgment enunciated above.

That treating absence period as leave of kind due and then treating

intervening period - without. back benefits is hit by DOUBLE

- JEOPARDY.

K

Seeking permission (o faAe Surther ‘legal gtounds while advancing

sar gumen/s

| accepted as prayed for.

It is, therefore, most lmmb/v prayed that this appeal ma) kmc/lv |

A K}w

o APPELLANT
Through /ﬁ(///%

* Asad Mahmood
Advocate High Court

Taimur Ali Khan
Advocate High Court
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© ENLISTMENT ORDER.

: . - Csnees Fhan o - , ‘ !*I;.::.i}_".: i ]1‘.’1;:
RecriitConstable_2ges Faan  ° . SO _E A -

L RJO Tela Sherlkera Matzani L PS Matzand

Di'.sltt-' C Eeshower:

_ 18 .hercbyenlisted as recruit/Constable in BP S-5
~ as selected by the ‘fe_:icmitﬁlent-Conunittee wef 3 ' and
‘ ailotted'C;Qnstzibu‘.a'i—_y'iNo L lrb 2o

CHeight ' o . Chest 54

o . oaentL /0 RS 3 A, 19n4
~ Bducation’_ *¥Eh’ D/O Birth / ;) oend

His service is purely on temporary basis and liable for termination at any

time without any notice.

oBNo._ 2o . SUPERINTENDENT OF POLICE.
T - &/ HQRS:PESHAWAR.
Daed__\TY /T 2007. |
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S4f00 76, 77, Auqal Plaza, Dul:gar] G.nuun Fashdwal S £ w : A. Latif Malik
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Ot Niznin ud Uin Khan
Aol FCPA e 1. Flrrepatimigy)

“Pend, Dr. Luqall‘.h' +

MG, GUR 0, llumlm*bbwl

.- Or. FazalarRehnsan

LULLY nu- . lll-amldqyi

PATIENT 1) : lZUZOJZ?JSI'

S
O
~..\f:\J

Q‘O@—/"/

baob bgf@*

£

PATIENT cRARES O DATE M omo2 182947
i .._‘:_'_‘ SEX- o+ o : —:;é'M.n!c* _‘_‘_,3___,_, L .,_..-.':_n-,————,:-----»—-AGIE- e ---—--—26 4y,- U SR . -
‘ |{|Z|-'i"l;']{‘I£[) By :' ; ) ’ CSPECEMEN : lllfnud ; - e ¢
TLSTREQUIRED © & Oiisag o
HBsAg Reactive( 249y ST .
Cut of index for Non Reactive HBsAg v ) 2 B
METIHOD; M;cropartlcle Enzyme lmmunoassay (M:lA) . -
(3rd Generatlon ELISA) "
: ’ g ,
S’ C/ /" T ( A L F) |
:‘: -.}' \ . '
. :-.—u(\lu 'Il-w.ln':;; ~I- At wmr hm‘m..:t::»:‘;uu l;hﬂlz:e:::’e;n alvea
: R A B
- EE Lo g ';!ologlst -
_ s s L- %FE:FPQEHMAN
, A o R 38,5 . :
( : lﬂmmﬂlmmﬁm” ,Phi \Haemalology} *
A ;
SR ’ ’ [—
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Hosp:iai

Nmr Sneen Juma1 Badhabair, Peshawar,
_Celi: 0313-7378883

GXi me Cap/Sus

_tat : L

e )
— lfgl, . B

o s

£ lo

J:{Jf/’a’)u.j{_/u T /
0313-7878883: 1+

3 Dateé%?_g‘ No_____
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Patient Name: /<\‘ [ret $ N \.é\ LS S Sex— \
E_ : v E . .
i ROLOYE LY AIOCHEMIES
+ o
|, Test Result ~ Normal Test Result ‘ Test Result Normal
i T )
1B 12-14 F g/DL .
e ) o 14;']'8 M g DL // Bilirubin 8 - y ' Up to §.0mgdl
I‘ . ) 7 S :‘/ Abortus , /'; ALT (SGPT) bl Up to 40mgdt
;: , o s 4// Alk: Phosphate (¢ Adult 98-306 UL
e jemm (40£80-11000) — : ' ‘ -
i S . Melitensiy — Child 250-630 UL
l S R A Total Proteins ¢ ] 6.0-8.0 gdl
| Neutropnils - %4585 by / e / ;
l Lymphocytes %25-45 o Glucose Fasting / 70-1 10mgd!
viigal, .. ... . .- e /
DORgnacyies. L. . i e e %0-10 . J - i 7
|  oomtis - SEH / Glucose Random  / 80-150mpd)
' 3t is.. . ATt o ) K - - / )
|= Sasoomts. e /f. ........... o 1IEM e :/../. ....... }JncAcnd .2-6.4mpdl |
Prateiet Count. /. .......15,000-400000 i8G o Y (RTRPReY Urea / 15-45mpdt
DUESR ..o Foe L 61.15 HIV.. .. / ......... Creatinine / 0.6-1.6mpdl
- | -/ - Omgdt
Malaria - H. Pylori N Serum Calci 8- 10.150myd!
. . / Al Lasd Serum Cho],éstcrol 15-250my/d!
Blood Group . ' / 1CT for TB Triglyccriqés. - 80- 1 50mg/dl
( RH Factor ' ,/’ Toxoplasma ! HDL // >45 mpdi
rCT L ) ;‘i HBS Ag p(_.g-z ﬂ u Ll LDL < {50mpdt
L 8T /5: ) HCV NPT P IS sl Agalvass ‘
S Coananonalien ,"!' RA Factor Volume
Color A A.S.0. Titer Color :
Ph - - / o st i Normal : /!'/ |
. . / : )
Albumin / : Color / Abnormal //
Sugar . / Consistency / Pus Cells -/ .
- T 7 R ) PR X
Pus Cell i Mucus. - [/ RBCs S
- 7 / Sl
RBCs / Blood / Active / S )
Epithelial Ceyl Ovaorcys ~ Sluggish ' :
Casts, ’ ,7 Other / Dead / :
Cal. Oxalate / Sperm Oéum
! R / / ,
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O'RD R

| You Comtablc Raees Khan No 346614610 of Elite Force rema"msd abseut from
duty since 06 06. ')01" till this date. B ‘ ’ | | .
' Propex departmental enquiry was ccmducted against you by Inspector }wéd Iqbal
Khaﬁ of Elite Headqpartus You were given full L,ppormmtv but you did not appear beforc the
enquny officer, Ti) :‘éﬁture yobur appearance a notice was xssucd to you in daily newspaper
“Express” dated ]5 11 2012 and were direcied to join th enquiry within 07 days after the
' pubhmtmn of noticc but you neither joined the enquiry pr ceeding conducted agamst you'norA
. appeared for dut) It se«.ms (hat you lave no intérest in yopr: official duty, ihe enquiry officer
| n.commended you tor mcqor pumkhmem S ' o
o, Muhammad Igbal Deputy Com'mndam, Elite Forcé Khyber Pal{htunl\:lnlvu_ '
f‘mlnwm as competeni authomy, 1mpose major penallv of dismissal from sew\cv upon you front

the date of wbsencc

" t
K

A I‘

Lo : . ILu:
A . “ “ ' \;\‘

P NN | : | (MUH{\MM D \QBA L) T
' ‘ i : ' Deputy Con mahdant. I
A _ Elite Force, Khyber P Pakhtunl hwa, Puhw ar.
Na. f__’_[:/_;l:_ﬁi’. EL, dmed Ptslnwar the F0OM12012.
. Co‘py of ubove is.forwarded to the:-
:1. ‘ (,apllal City Police Officer, Peshawar.
- Dcpulv Supennicndcm of Police, Flite Force Headquarters.
, OS Llne Force K hyber Pakhiunkhwa Peshawar.
‘PI Lhte Force Kh yber P'akhmnl\hwa Peshawar.
»Inspcotox Javed Igbai Khan othLc Headquarters
f‘-Accountmt Elite Force Khyber, P"khuml\nwa Puha\vm

2

3

4

]

6

7 A'OASI llm_harge Kot Elite Force, Khyber Pakhtunkhwa Peshawar.
P SI// MG, Elite F mce Khyber Pakhtunkiiwa, Pcshawur

9

onstabla Raees I\han No 34656/4620 of Lhte Force.

11 Dol o Pistminiad Grdeddumdseal Onile fur Alpsimdcobmt




Hwwexuce- D = /et,/_,’g

RN . /)/\’/\/c"‘—w;{’gvp /6
R © OFFICE OF THE | gy
P INSPECTOR GENERAL OF POLICE |
KHYBER PAKHTUNKHWA

- oy, " PESHAWAR. . S
. S/__,__é:_!é[___ﬁ_ﬁ_- /rG dated Peshawar the < j\’ ”7/.40I0. L

U - —— — ; i

ORDER

Il\ir“nrdL‘ is; hereby passed te dispose of departmental appe"il under Rule 11-A of

Kule-197S submitied by Ex-Constable RRaces IKhan No. 3466/4620. The

e by Pakhtunk h wa P A 'lC"
podbant s ;1:5:1111~°°d 11om service w.e.l 07.01.2012 by Deputy C¢ mmandant, Elite Force. Khyber

CRNTTET R TIOR I‘.:?l-mmn. X'ldb order Endst: No. ]077/ $7/EF, dau.d 30. H 2012 on the c‘mrge af

Secne bretce e tor Iurnn'-nlhe and 23 days. Y
iii:' \' as hitd by | Cumm'mdcmi [Elite: Force, K‘wber Pakhtunkhwa, Peshawar o ‘
L ey T VTR0 ..'.-.-1.1.-'1'1 122013,

\l.dmn of Appdla\c Biard was. hc,ld on 11 02,2016 wherein appellant was heard in

S S i h\.mu; ,.ullmncr contended that be was suf&n.-g {from I]Lmtmq C. He also produced

sl l;\ A, ‘. )

. Perusal of record reveals that petitioner absented himselt for long. period 6f 10 months

ke Moreover, the impugned order of his disinissal from service was passed vide order dated
an b 2o and s ‘.'lppe“él was filed vide order dated 19.12.2013. The inslant review petition filed on

v e by ime b'\r-—d Thus his appeal is rejected an grounds oflimitai.ion and meri{ as well.

This ur dm is issued wuh the '\mnov.nl by the Lornpelcnl Authonw

M\QW

. S (NAJEEB-UR'-REI-H\-‘lA1 ’3U(:\ l)
C AlG/Establishment,
For Inspector General of Palice,
K hyber Pakhtunkhwa,.
Peshawar.

U‘l‘/ of ﬂk’ above is fnrwau ded io the:

4 vlmn.\nJ’mf Elite Force, Khyber Pukhtunidiwa, Peshawar.
2o kpulv C omnmnddnt Elite Force, Khyber Pakhtunkhwa, Pechaw'u
VO lGl’/]‘ hybq Pakhtunkhwa, CPO Peshawar.

dOPAO \dd] lGP/lth., Khyber 1"1k11tunkh\\'\ Peshawar,

A n- ]”U:WQIS l\h)bgt Pakhmnl- hwa, ]’e\hm ar.

ouie Supdt: -1V CPO Pf‘.shu var.

7odenin t1 Ags 4ry Cell, TP A ‘




BEF‘OHE £.P.L. SERVIGE TR_BUNAE,

service Appeal NO. ( 5g / 2016

3 Raees: Ihan son of Hazrat ‘Xhan,
r ~ Ex-Const abTa No. 3466/462@,
o ...Elite ?orce, k.P.k. Peshawar
R/0 V1llage Tela Xhel P.©. Sherkera Dlstrict .
'peshawar ..................~ ......... P " APPELLAND

_ VERSUS

1. peputy Gommandant, Elite Porce, H.P.K. Peshawal
2a Commaﬁd"an‘b ' glite Force, K-P.X- Feshawal .

L%, Additional Inspector General of police,
Elite Porce, K.P. K. Peshawar

4-‘ Inspector General of Police, E.P.K- '.
Peshawar. ‘ , .

'O.:'o;....oooc. o e e et dawg s v? L ob.ocovoo_o. e o‘- - u . mﬁ’@NDms.

APPEAL U/S 4 OF E.P.K. SERVICE TRIBUNAM AGT , 1974, ¢
‘AGAINS® OFFICE ORDER DATED 30-11<2012 OF mspmnm .
NO.1, WHEREEY THE APPELRANT HAS BEEN DI SMISSED FROM
| SERVICE VIDE WHICH HIS DEP ART MENT A5 AFPEAL FOR
. RE-INSP ATEMENT IV SERVIGE WAS NOT ACCEPTED 10 B

" RESPONDENT NO.3 VITE EIS ORPER DATED 13-12-2073

‘ AND THUS THE REVISION PEMITION /8 1i-A4 03‘ POLICE

* RULES, 1975 PREFERRED T0. mspemm NO & (I-6.P),

"me . TOR RE—INsrﬂEHEm IN SERVICE WAS ALSO REJEJOTED BY
{7_ff F fé AV ORDER DATED 15-09-2076-.

P *‘ayer ln-ﬂp_peal

ON ACCEPTANCE OF THIS APPEAL, THE IN‘PUGNED ORDER
DATED %0-11-2012 OF RESPONDEND NO.1 REGARDING
DI SMISSAE FROM SERVICE:MAY PEEASE BE SET ASIDE AND
'rHE APPELLANT MAY PLEASE BE RE—INSM,,ED IN SERVIGE

' WITH ARE BACK BENEFI?S OR" ANY. OT.HER ¥ELIET. DEEI’IS FIT
AND ;ymo:pmﬁz “UNDER THE CIROUMST yucx-:s oF THE (‘ASE
MAI AI:..:O BE GRANEED IN nvoua 01? THE APPmLmr
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUAL
: PESHAWAR :

Appeal No. 103472016
~ Date of Institution - ... 06.10.2‘.016” (

- Date of Decision

- Raéé‘s igfian‘son 5f Hézfat Khan, Ex- Corxsta le No. 3466/4620 Elite Force Khyber
_Pakh}uplghwa, Peshawar. - B .. (Appellant) !

VERSUS -

| Deputy} Commandant, Elite Force, Khyber Pakhtunkhwa, Peshawar and 3 others.

... (Respondents)
Present
. VMR ABDUL HA\/IEED .
: Advocate - : ‘ o For appellant

- MR MUHAMMAD RIAZ &HAN PAI\IDA KHEL

: Asstt Advocate General For respondents.

‘ MR_‘,'HAMID FAROOQ DURRANI, S CHAIRMAN ,
MR AHMAD HASSAN, - . - MEMBER(E) |
JUDGMENT |

A —--.r-‘:-—Tr: '1-?-1

ATTESTE :;,D - HAMID FARQQQ DURRANL CHAIR_MAN :

.The facts as 1aid-,down in the instant appeal are that the appeliant.‘wé_s

\“ JtCC T UG,

Peshawar ) .
-recrulted as Constable in the Police Department Khyber Pakhtunkhwa on

19 07 2007 During the course of his service he was transferrcd to Ellte Force
Khyber Pakhtunkhwa Peshawar Nhere ‘he worked for about 10 years. The

A appellam wh:le workmg as constablc in Pol\ce Station Nasir Bagh, Peshawar, fe'il

'illf‘ah(?i upon Medlc_al checkup he was dngnosed thh svm*utoms of Hepauf's -B,




' the’refo‘r;ef.‘wa's advised'compietez-rest., As. ::hi's"_condition'did'not' irnprove the_
-appellant applled to'the concemed Authority for grant of medrcal leave for a pertod':- '
' ;of two months He was referred to Police & Services Hosp:tal Peshawar and

]

g despite the fact that he was diagno‘sed positive with Hepatitis-B he was - not grantedg.

_requ1S‘1te leave Subsequently, departmental proceedings were 1mtrated agamst the;

' '.appellant and wrthout affording him oppo tumty of bemz heard he was -dlemlssed?‘
| lfrom 'service through order dated 30.11.2¢ 12. An appeal was preferred which was
also r,’ejected on 19.12.2013'. Subsequentlyl d Review Petition was préferred by‘the

' appet;lerut on 10.09.2014, »rihieh met the s.ame :fate_ artd_ was dis-allowed orr

15.09.2016, hence the appeal in hiand.

' :._ 2. ‘ We have heard leamed counse! for the appellant and learned Asst Advocate

:Ger eral on behalf of the respondents.

.'-k o B | At the outéet,‘ le}arﬁed Assistant Advoeate'.Geperai‘ raised the" objection,
| T regﬁar'dijng delay in ﬁling departmental review petition by thev appellant and stated _
-that 1t was brought after a delay of about eight months, havmg been filed on» .
10. 09 2014 while the reJectlon order of his appeal was issued on 19.12.2013.
_Attendmg to the Ob_}CCtIOl’l learned counsel for the appellant relied on ;udgmente
reported as 2004-PLC(C.S)1014, 2003-PLC(C.’S)796, 986-SCMR-962, PLD 1959-
Supreme ACourt-522 ind stated that it was consistent view of Apex Court that
ldeciéidns on merits were' elways to be encouraged instead of non-suiting titigants
on te:,e:hnicalities, includirtgi limitation. He further stated that the.or'der of dismissal
_of'“a;p'vellant was g‘iven. retrospective et;fect 1.e. having been passed . on 30.1“1.2012‘

an,d"jw'as made effective-since 06.06.2012, therefore, it was void and, as such;

peir':i‘édjof limitation would not run against a void order.

")Av-,,.,,

oy A 1“‘\;;;«-3‘,

N ‘001}3'1'

EA]
'N..!'\ ](,_(\




(%]

3 "WE"ﬁave considered the averments by tﬁé“leérned '.coAu‘:nSeI,s and’ have.also

" gqrie‘-thfoflig'h' the available record with their assistance.

The record is depictive of the fact that on 19.04.2012 the appellant,  after

P 2o

' ha'\}ing beeﬁ diag'n()sed' of'H'epatitis-B applied for two months leave to respondent '

No 1 but the applieatlon remamed un- attended On the other hand, it was noted in -

waé eor‘}e’jq"ded therein thet 1néjor'penalty of idismis_sa! from service was impesed
upoﬁ ffée‘glfappel!ep[ from ;he ‘date of absence. The depenmentai appeal~',preferred
before respondent No. 3 was relected on19.12:2013 Lhrough a one lmcr order. The
rappe]lapt' the"eafter preferred a Review Petition before rSSpor‘dent No. 4 vVthh
was deelded on 15.09. 2016~ 1t was, however consplcuous[v n0£ee1 therem ihat the
appellané»\.;as d-iSVITIISSCd frem service w.e.f. 07.01.2012 and the rewew petition was
dis"v%n-lissjec}i_t;eing barred by time. - : |

\

A \ .
4. " Itis'alsoa fact that in thé summary of allegations and the charge sheet it was

- recorded that the appellant remained absent w.e.f. 07.01.2012, contrary to the order
of disxﬂi?{sé.l."fhe ment'i‘oning 'of.discfepaht dates ot alleged absence in the eharge

‘sheet; the order of dismissal of appellant and the order of rejection of his review

i

! '_aseertajl_r‘ifé‘xﬁle that whether the _ap:pellam was dismissed from service w.e.f

: 07012012 or from 6.6.2012. Had the effective date being 06.06.2012, the

appellant had much prior to it submitted an apphcauon for medxcal leave .on

~the Impugned order of dismissal, passed by r qpondent No. 1 on 30. 11 2012, {hat-..

the appel'iant remained absent_trom duty sinc 06.06.2012 till the date oflorder. It

. -petition had rendered- the ‘appellant at loss in defending his cause aptly, besides,

- having been put in jeopardy of retrospective removal from service. It is. aiso not




,'19;04.2011'”%{@ remairied |

: respondents

2]

:ied un-dilated end”ti’n‘decided on the . part’ of .the
. ) . i ‘ - ! L. . M . l {

5. ln vxew of the above ‘we are of the consndered view that- the dépértméntal '
dmgs against the appel\a'nt were taken in a slip- shod rrwrmer ‘and- he Was -

nconS\stem charges/ a proceedmgs,

procee
Hega,ti.ons. The said

‘-mad_e to confront with 1
therefore, are not sustainable in the eyes of law.
| Resultamly we dxspose-of the appeal n hand m tex"nia that the {mpggned'

ndents are se{

' orders dat

16, passed bY respo

rtaken‘by ées;)onde
to the appeliant

6d30.112012, 1912 2013 and 15.0§.20
m the matter shall.be unde nts but only

asmde A denovo enqunry
ple "op'porturiity

ance with lawhules while provxdmg an-am
cation t'or T

g hxmseld Needless to note that his medical record and apph

in ece'ord

in detendm
eot in eonmderatxon while'sh-deexdmg the matter

f ‘eﬂve <hall also be k

grant o
| depanmental\y
: Parties are left 1o bear their respe ective costs File be censigned to the rccord '
room - &
(e RTE

Dzt
.I":'Un}i;e - civ .."_‘ . '.'_?ng N
. e AT
Copying Feo— . 1 —
melteyre Sune. -
e d b

Usngent . i

e T— ' —_—  —————
Totad T -

Namie o8 Comoing
l)a‘e of Cun

' {Q 0( }}\.ﬂ 3

I e .,\__' - o . . .
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=1 FITE== Elite Forde, KIrytier Pa khtunkhwa Peshavwar.

- NO/EF/EC/Orders &SI 3 *Ja
_'h'—ﬁ-‘—-——h_

- Office of the Addl: Inspector General of Police, -

- D Dated: 44 05/ 2010
ORDER

'

. In-light of Jud gment of Servjce's Tribunal Khyber Pakhtunkhwa Peshawar dated

. 26:1‘2.20:1 9, Ex~Consitabie ‘Rlaaeé Khan No. 3466/4620 was proceeded. depqrtmcntally for the
purpose of g'c«instatemem into, service and SSP Eoodination’, CCP Peshawar was recomnugndcd
by CPO Wide letter No. 1437/CPO/IABIC&E, dateq | 0.04.2019 for conducting denovo enquiry
againstétl;e‘:defaultcr C'onstable,. Wwherein the cnf;uiry officer in his” findings reported that his -
absence‘é Qer%od may be treated as without pay and nS back beneﬁtvshall'be granted for the period '_

he i'ema'-iri:;d; out of service, o | ‘

« Therefore, the undersigned be; g !compctent authority agreed with  the -

. - recommendations of the enquiry offider and the efaulter Constable 1s re-instated into service
. . ' i E ' i

without back benefits with immediate effect and the period of absencs he refnainied out-6f service

it treated. a§ without pay.

" Order announced!
Zk\ Ll

o My
(MUHAMMAD HUSSXIV) p.s.p.

A . Deputy Commandant-
Elite Force Khyber Pakhtunkhwa Peshawar
| 73/;/5

No.. — " [p
e

Copy.of above Is forward for information and necessary action to the:-

L AIG/C&E, Interna Accountability Branch, Khyber Pakhtunkhwa wir t6 his letier No.
_ 2001/CPO/IAB,=dated' 22.05.2019. ‘
2. Sr, Superintend;:nt of Police, Coordinatio_n, CCP, Peshawar wyr to his letter No. 92/R,
-dated 16.05.2019. . - '
‘3. Superintendent of Police, HQrs: Elite Force, Peshawar.
4, Agcountant, Elite Force Khyber Pakhtunkhwa Peshawar,
31;:Elife Force Khyber Pakhtunkhwa Peshawar.

5.




To,

"The Commandant, _ . : N\

. K_hyber Pakhtunkhwa, Peshawm

| Avex - F 23

Elite Force,

DFPARTMEVTAL APPEAL AGAINST AN IMPUGNED ORDER NO.
8313-20 DATED 247" MAY, 2019 WHEREBY APPELLANT: HAS

BEEN AWARDED PENALTY OF ABSENCE PERIOD TREATED

WITHOUT PAY AND BACK BENEFITS ARE ALSO DENIED FOR

. THE PERIOD HE REMAINED OUT _OF SERVICE IN GROSS

VIOLATION OF LAW,

Respected Sir,

Appellant humbly submitted as under:

. That appellant belongs to underprivileged family including school-going

children and had gone through severe f'nanCIal hardships - buncr out of’

~ gaintul job - for last couplc of years.

- That appellant dated 06.06.2012 till dismissal order 30.11.2012 remained
~absent due to diagnosis of Hepatitis-B which compelled him to 20 under a

medical treatment but department deSplte submission of sick leave
application, proceeded against appellant and dismissed him from service.

~ Medical record speaks of his illness and applicauon for leave is also
: avallable on record with depal’[ment

U8

._.That appellant filed departmental app‘eél followed by service appeal n

1034/2016 in the KPK Service Tribunal which has been recently dccxdcd
by the Tribunal with direction to conduct denovo inquiry wherein appetlant
has been awarded a penalty of absence period treated without pay and

~denied back benefits for the period he 1emamed out’of service in addition

thcn eto.

That appellant has been re-instated in service without t awarding back
benefits for the period remained out of service in addition to treating
absence period without pay resulted in increase of miseries to the existing
financial hardships and ultimately aHectmg not only ap’)cliam but also ins

' dependents , _ ‘

. That feelino aggneved ﬁom the impugned order, appeliant ﬁtes tu msmm
- appeal on the grounds inter alia:




7

.Flzé

GROUND&

a. The lmpugned mdex 1s passed in gross violation of law and hit by. the
udgments of Apex Court and even the KPK Senvnce Tllbd"ld] Peshawar e |
b: The inﬁpugne‘d order” where appella.nt is awarded . penalty of treating
. absence peuod without pay and denying bagk benefits for the. Denod
remained’ out of service is hit by the law of DOUBLE JEOPARDY.
:Awa;dmo two penalties for single chalges is against law and norms of
Jusnce is. llable to be set asxde
c. . The KPK Sexvu:e Tnbunal ‘in number - of'judgments awarded back
benefits: for the mtcrvemng perlod from dismissal till re-instatement.
. I—Ience appellant is also liable to be treated at par with them under the law -
of equal;ty and to avomd mﬁmgement of his legal right guaranteed by
superior couns

‘ As a sequel of the above-narrated fdcts, it is most humbly requested
that 1<eepmc in view the severe financial hardships of appellant, his appeal
may kindly be accepted and back benefits may kindly be gran ted in tdvom

~of appel}ant on.sympathetic and compassxor}ate grounds.

" Yours Obe(m.r.
,,)/\ /n

: , . ‘ Races Klmn ‘ ’
‘Dated: 20™ Jung, 2019 o ‘Ex-Constable No. 3466/4620




Anwcs— Vo4 |

Office ol thé Addl Inspector General of Police,
Elite Force, Khyber Pakhtunkhwa Peshawar,

. Dated: 28 //0/2039 -
ORDIER o

This order will disposc of the departmental appeal submitled by the I'C Racces
No. 3466 ol this unit against the order issucd by Deputy Commandant vide order Iindst No.
EiEC/orders/8313-20, daled 24.05.2019 wherein his absent pcuod was treated as teave without
pay and no-back benclits for the! period he remained out of service.

Bricf facts of the case arc that the appeliant was dismissed from service duc to his
absent from duty w.c.f' 06.06.2012 till issuance of his dismissal order on 30.11.2012 (total: 03
wonths and 24 days). lc preferred departmental appeal before the then Addl: IGP Elite Force
~for reinstatement into service ‘which was filed. Then he preferred service -appeal belore the
Khyber Pakhtunkhwa Scrvice lubunal [or re-instatement into scrvice which was decided—omr— —— =
26.12.2018. court decision is reproduce below:-

“In light of the judgment of Service Tribunal a denovo enquiry in the matter
shall be undertaken by the respondents but only-in accordance with law/rules -
while prnvidin:i; ample opportunity to the appellant in defending himself,
Needless o notfe that his medical rccord that his medieal record and:
apphications for ;;;!':\111 of fcave shall also be kept in consideration while re-
deciding fhe matter departmentally.” '

C onscqvcnlly his mqutry file along with his application for re-instatement was
sent to AIG/T.cgal CPO far Icgal opinion who opincd that the compcetent authority has dirccted
that ihe judgment may be implemented. Therefore DIG/Internal Accountability nominated SSP
‘Coordination/CCP Peshawar for conducting Denovo inquiry proceedings. The enquiry olflicer

repoited that after going through the pros & cons of the proceedings. The points of enquiry
officer arc appended below:-

I His medical (lnwmwis found genuine & plea taken by the d"COC(] official T
scems !0 he Oumm(. :
I1. His npplu.l(mn_ lor carned leave was regretted by unknown reasons.

The Deputy Commandant Elite Foree agreed with therrecommendations of the
enquiry officer hence. the defaylier constable was re-instated into scrvice without back benelits.
and fhe period of absence hc 1u1mmud out of service was treated as without pay vide order:
quoted above,

o Now. he pu.[cucd the mttdnl departmental appcai belore the Addl: I(rI’ iilite
i cnu. for the provision of back benelits. Tic was calied and heard in OR by the undcrwvncd and
. also cxaminced the opinion of /\I(J/[,L{.’.al CPO.
‘ Therefore, keeping in view all the facts and circumstance, I, Sadig Kamal Khan,”
P.S.P, Addl: IGP, Elite Forde, being competent authority accept his appeal on the ground that
'his medical documents was found genuine, and convert the period of absence (05 months and
24 days) into leave of the kind:duc with immcediate cffeet.

Order ;311|1m:n<:'¢<'l! .

i (SADIQ KAMAL KITAN) P.§Pr— —— —
o Addl: Inspector General of Police

- lilite Force Khyber Pakhtunkhwa Peshawar
/2y —2 | |

. ke opy of above is Torwarded for informaltion and neeessary action o the:-
} Supumluwun of Police, IX lite "oru, lIQ;s Peshawar.
2. R1/ Accountant: Llite Force Klivber Pakhtunkhwa Peshawar.

~

A SRC /()/\Si/l M&{l fitc Force, Pakhtunkhwa, Peshawar. ¢ £ we ke ;Lh \p j..
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BEFORE THE HONORABLE SLRVICE TRIBUNAL, PESHAWAR

Service Appeal No. 1287 /2019.

s (ApPEllant)

RAEES KNAM..eeereee oo eemeseeeeereses e eeseeeeeseeeeesssss e seeen
VERSUS o
. Inspector General of Police KPK and others........cc.cooveveveeeeeceveirneeereennns (Respondents)
S.NO DESCRIPTION OF DOCUMENTS ANNEXURE . PAGE
1. Para-wise comments 1-4
2. Affidavit 5
3. Copy of office Order dated 30.11.2012 6
4. Copy of judgment dated 26.12.2018 7-10
5. Copy of office order No. 11
EF/EC/Orders/ 8313-20 dated
24.05.2019 .
6. Copy of office order No. 16224-29/ EF D 12
dated 28.10.2019 -
Respondents through

M\ D)

MIAN NIAZ MUHAMMAD,
ADSP/ Legal,
~ Elite Force, Khyber Pakhtunkhwa,
Peshawar.
0315-9869601




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No. 1287 /2019. .
Raees Khan.......cccoveveeeccecvevvenneene rerrre e rssser s s senene s e enereenes (APPEIIANT)

VERSUS

Inspector General of Police KPK and others............................................1..(Respondents)

COMMENTS ON BEHALF OF RESPONDENT NO. 1,3 & 4

RESPECTIVELY SHEWETH:

PRELIMINARY OBJECTIONS:-

a)
b)

c)

d)

e)_

f)

FACTS:-

That the appeal is not based on facts.

That the appeal is not maintainable in the present form.

That the appeal is bad for miss-joinder and non-joinder of necessary
parties. :

That the 'appellént is estopped to file the appeal by his own conduct.
That the appellant has not come to this Honorable Tribunal with clean
hands.

That the appellant has got no cause of action to file present Appeal.

Para No. 1 is relating to the recruitment of appellant in Police
Department as Constable in the year 2007 hence, no comments.

First portion of this Para pertains to record however, with respect to
the remaining Para appellant was remained absent from his ddty since
06.06.2012 till to date of his dismissal i.e. 30.12.2012, without
obtaining prior permission from the Competent Authority. '
Pertains to record.

Correct to the extent that departmental proceedings have been

initiated against the appellant as he was remained absent from his

" lawful duty for a period of 5 months and 24 days without obtaining



prior permission from high-up_s. Proper departmental inquiry has been
initiated against: ”ti"ié“éppellaht by deputing enquiry officer. Proper
charge sheet, statement of allegation and show cause notice have been
issued to the appellant and was also provided opportunity of personal
hearing but his reply was found unsatisfactory hence, he was dismissed
from service vide Office Order dated 30.11.2012 {Ahnexure- A).

That admittedly, appellant filed Service Appeal No. 1034/ 2016, against
the impugned order dated 30.11.2012, which was accepted by this
Honorable Tribunal vide judgment dated 26.12.2018, the Operating

Para of which is reproduced as under:-

“A denovo enquiry in the matter shall be undertaken by respondent
but only in accordance with law/ rules while prowdmg ‘an impel
opportunity to the appellant in defending hlmself Neediess to note
that his medical record and application for grant of leave shall also be
kept in consideration  while  re-deciding the  matter

departmentally.”(Annexure- B).

That in pursuance of judgment dated 26.12.2018, appellant was
reinstated into service for the purpose of denovo enquiry by deputing
enquiry officer wherein, the enquiry officer after fulfilling all codal
formalities in his findings stated that his absence period may be treated
as wit»hout pay and no back benefits shall be granted for the period he
remained out of service. Therefore, the Competent Authority in light of
recommendations of enquiry officer, appellant was reinstated into
service without all back benefits with immediate effect and the period
of absence he remained out of service was treated as without pay vide
Office Order No. EF/ EC/ Orders/ 8313-20, dated 24.05.2019.
(Annexure-C) '

Pertains to record.



GROUNDS:-

A.

H.

That the orders passed by the answering respondents are quite legal
and in accordance W|th law therefore the instant service appeal may.

»

kindly be dlsmassed on the followmg Grounds

lncorrect. That the orders dated 24.05.2019 & 28.10.2019, passed b-y
the answering respondents are quite iegal and in accordance with the
law as denovo enquiry had been conducted in light of judgment dated
26.12.2018, of this Honorable Tribunal.

Incorrect. That the departmental appeal submitted by appellant against
order dated 24.05.2019, wherein, his absence period was treated as
without pay and no back benefits for the period he remained out of
service was accepted by the respondent No. 2 i.e. Addl: IG/ Elite Force,
Khyber Pakhtunkhwa, Peshawar vide his Office Order No. 16224-29/ EF,
dated 28.10.2019. (Annexure- -D)

Incorrect. As a.. eady explained above.

Pertains to record

That lenient view has been taken by the answering respondents by
accepting his departmental appeal on the ground that his medical
documents were found genuine and convert the period of absence (5
months & 24 days) into leave of kind due.

As explained in the preceding Paras.

This Para is already explained above hence, needs no comments.

That the appellant has been reinstated into service in compliance of
this Honorable Tribunal judgment dated 26.12.2018.

Incorrect. Appeliant remained out of service for period of 5 months &
24 days without taking prior permission from the Corhpetent Authority
hence, he was quite legally dismissed from service. However, later on

appellant was reinistated into service in light of judgment of Tribunal



and the punishment awarded to him in light of denovo enquiry is quite
legal one.

J. Incorrect.

PRAYERS:-

As the very spirit of the judgment dated 26.12.2018; of this Honorable
Tribunal has been implemented in letter & spirit, therefore, thé instant Service

Appeal may graciously be dismissed being meritless.

Deputy C ndant; / ,
Elite Force, Khyber Pakhtunkhwa, Elite Force, Khyber Pakhtunkhwa,
Peshawar. . Peshawar.
(Respondent No. 4) (Respondent'No. 3)

ProvinciaJ@dlige Dfficer,
Khyber tunkhwa,
Peshawar

(Respondent No. 1)



[ BEFORE THE HONORABLE SERVICE TRIBUNAL

PESHAWAR
Service Appeal No. 1287 /2019.
RAEES KNAN..oooureeeeeeieessvconneesessssssss st ses s s sesessssennneeesneennsenmsnseneeneee (APPENNANE)
| VERSUS o |
Inspector General of Police KPK and others............oooeeeeeveriereciinne. (Respondents)
AFFIDAVIT

I, Mian Niaz Muhammad ADSP/ Legal Elite Force, Khyber Pakhtunkhwa,
Peshawar do hereby solemnly affirm on oath that the contents of accompanying
comments on behalf of Respondents No. 1, 3 & 4 are are correct to the best my

knowledge and belief. Nothing has been concealed from this Honor\able Tribunal.

DEPONENT

N

MIAN NIAZ MUHAMMAD,
ADSP/ Legal,
Elite Force, Khyber Pakhtunkhwa,
Peshawar.
0315-9869601




- duty since 06 06.2012 tili this dat T '

i . -/-' Pt
/S

-~ .
ORDER
You Conqtable Raees- I\lmn No 3466/4620 of Elite Towf’ rcmcsncd absent from

'

~Proper depc.nmn,ntat enquiﬁv v/as conducted against you by Inspector Javed lob"d

Khan of Elue Fbadqudrtus You were r*wm fu || opportunity but you did not ap'acar before the

enquiry offic

. “Express”

er. To en':me your appearance a nolice was issued to you in daily newspaper

dated l) 112012 and . were directed 0 join th enquiry within 07 days after the

* publication of nonce but you, neither joined the enquiry pr dceeding conducted against you nor

appeared for dmy - It eemns (hat you have no mlelest in yor official duty, the enquiry officer

recomm"nd:d Vou tor mayor oumh\uﬂcm

Muhammad Iqbal Deputy Commandant, Ehte. Fosce Khyber Paldwunk!wa,

Peshawar as’ competent authonty, lmpose major penalty of dismissal from suv‘u, upon you from

e date of 'lbsenue "’

RNRESEE B

w o

o oo

O

S \i / FMC, Elite Force, Khyber Fakhtunlkhwa, t LbhaWd[’.

K ) . : H ™
_ ‘ : (MU HA.VWIAD I‘(,_Bz\ L)
: ' Deputy Conimahdant.
Elite Force, Khyber Pakhtunkhwa, Peshawar.

X

"-’,:/:7"“._'_@ s s~ EF, d'itEZdPLSh'iwarﬂ!c _70/11‘7Ol7

. ‘Copy of above is. forwarded 1o the:-

(,apml City Police Officer, Pcslw\var
Dcpmy Sm)wnlcndcm of Police, Blite Force Headquarters.

Ob L ie Force Khyber PaKHtum(hwa Peshawar.

-PI Lhte Force Khyber Pwkhrunl\nww Peshawar.

Inspcoto; Javed Iqb"u Khan of Llite Headquarters.

A ZzA(,count”mt EClite Force Khyber Pakhtunkhwa Peuhawas

-"GASI / lm.harge Kot Elite Force, Khyber Pakhtunihwa, Peshnw:n'. |

.

'Z onstable Raees Khan No 3466/4620 of Elite Force.

13 Dl crowARsw Disemital Cadti UM piacnt Pradire (e Alislomdt b s
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BEFORE THE KHYB‘"R PAKHTU\IKHWA SERVI(‘P TRIBU /\L
E_E_S,IiA_V_!AR o

Appeal No. 1034/2016
- Dateof Institution ..~ 06.10.2016

_Date'of Decision ... .- 26.12.2018"

. Raees gﬁhn~50n of Hazrat Khan, E,ﬁ(-C”cmsu1 le No. ‘*466/462(} Elite Force, Khvber
Pakhtunkhwa, Peshawar. N _ .. (Appellant) '

VERSUS

'Deputj} Commandant, Elitelforce, Khyber Pakhtunkhwa -Peshawar and 3 others.

.. (Respondents)
Present
g MR ABDUL HAMEED
Advocate : ' ' : ... For appellant
. MR MUHAMMAD RIAZ KHAN PAINDA KHEL, o
"Asstt Advocate General .7 For respondents.
MR. 'HAMID FAROOQ DU.RRANI, .. ... CHAIRMAN

MRAHMAD HASSAN, © , ... MEMBER(E)

JUDGMENi
aaakplalant
Al i .é:(,f; )

HAMD FAROOO DURRANI CHAIRMA\I -

The facts as laxd down in the instant appeal are that the appellant-was

"t.i"h&.\, nwxmui : L :
Peshawar ' CoL

. recrulted as Constable in the- Pohce Department Khyber Pakhtunkhwa on

19 07 2007 During the course of his semce he was transferred to Elite Foru.
Khyber Pakhtunkhwa Peshawar where ‘he worked- for about 10 years The

appellant whlle worklng as eonstabte in Pohce Statlon Nasir Bagh, l’?shawar fell

1ll-ang upon Medical checkup he was dlaonosen with symptoms of Hepatitis-R;




p-l

[0S

therefore ‘was advnsed complete rest As hls condmon did not’ 1mprove thc;_

:'appellant applzed to the concerncd Authonty for grant of 'nf*dxcal Ieave for a penodf

A.of two ﬁ‘months. He was referred to Police & Services -_s:ldSpllal, Peshawar anc:l';.
deSplte 'lhe fapt that he :vs_zas“diagno:sed posi'tix;'e \;zith Hepatitis-B h-c wé's not grantcd B
requ-i;s?i‘ti-a‘ lpave. S‘gbs‘equpntly, departtnenlzll proceedings }veré initiated .against thc
appellant and without affording him oppo tunity of being heard he was :.dilsmisseda :
-l.f.rom ::fservicc through order date&l 30.11.20 12. An appeal was prcfcrred which »Qaé
alsotrejected on 19. l2 2013. SubsequentlyL a R'cwew Petition was preferred | Dy_ .hp

appellant on 10.09.2014, which met the samc fate and was dis-allowed on

..‘1_5'}09;.2016,» hence thc appeal in hand.

-_ 2. AWe have heard learned counsel for the appellant and learned Asst. Advocate

'Get cral on behaif of the respondents.

"</ At the outset,” learned Assistant Advocate. General raised the objection

- regardmg delay in filing departmental review petition -by the- appellant and slétca ‘
: ftha,t! 1twas brougllt aftcp ;a delay of about cizht months, hél\/jng. been' filed on
-1‘0.‘-()9.2014,A,wl;i1e the pejection order of his appeal was-issued on 19. l"2.20.13.
Attendmg lo the :'o‘b'je.élipnl,‘.. learned counsel for the .'appcllant relied on judgrrlcnl‘.é A
r_epo"rﬁ;d as 2004-PLC(C.S})1014, 2053&’LC(C.S)796, 986-SCMR-962, PLD ]9.59.7-
Supr'cme‘Court-S?.Zv and sta‘tcd. that it-was consistent view of Apex Court that
dccigi(;rls on merits were always to be encouraged instead of non-suitinglil‘tigants
on téc.l‘micalities, including: limilation. He l’llrtlxer stated that the order of dismissal -
~_of‘;é;p?ellant was glivé;n' r'etr_lx;péctive effect i.e. having been passed on 30.1‘1.2l)l2

and ‘was made ecffective. since 06.06.2012, therefore, it was void and, ‘as such,

. period of limitation wouild not run against a void order. AT

as i

ol T .
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3. Wehave con‘sidered_llle averments 'by_tlle' tearned eo_u’nScls and have.also

" gone through the available record with their assistance.

The record is deplctlve of the fact that on 19 04 2012 the app‘_llzmt after

'havmg been dlagnosed of Hepamxs-Bv applied for two months lzave to re;pondcnt '
No. 1 but the appllcanon remamed un- attended On the other hiand, it was noted in .
» :the 1mpugned order of dlsmlssal passed by r Spondent No 1 on 30. 1. 2012 that

| Alhe appellant remained absent from duty since-06. 06 2012 till the date of order lt\

© was concluded therein that major penalty of dismissal from service was, 1mposeo

upon the appelldnt from the date of absence The departmental appeal preferred

before respondent No. 3 was rC_]Cth,d on 19.12.2013 Lhrough a one liner order. 1he

‘ap'pellaht-'; lhereat‘ter, preferred a Review Petmon before respondent No. 4 ‘which

wae deei’ded on 15.09.2016. 1t waé, llowevcr, conspicuously noied therein that the

" ‘appellaptjgvx:{as dismissed from service w.c.f. 07.01.2012 and the review petition v\llas

dis’jrr"liss:ed being barred by time.

4, lt "is'f‘also a fact that in the summary of allegations and the charge sheet it was

A .-recorcled that the appellant remained absent w . f.07. Ol 2012, ¢ mtrary to'the order

: \
- of d1smlssal The mentioning cf d1screpant dates of alleged ah(;f'nce in lhe chmb

sheet, -the'order of dismissal of appellant and the order ol erC(‘.tIOﬂ of his review

: :petitl'on ._hz'i_d rendered: the appellant at loss in defending his cause aptly, besides,

having been put in jeopardy of retrospective removal from service. It is aiso not

' .ascertair‘i‘alﬁ_le that whether the appellant was dismissed from service  w.e.f.

. 07.01.2012 or from 6.6.2012. Had the effective date beirg 06.06.2012, the

appe’llzif1‘1itf;L llad, much pnor to it submitted an applncatxon for medical leave on

TTESTED
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d and uridecided on the . part of .the .-

h rernamed un—dxlate

| 19:(54;2017_"' iﬁll;nc

reSpondents : |
S.v In v1ew of the abovc ‘we are of the consxdered \new that tﬁe dépar.gméryt—al o
- ceedmgs against the appellant were taken in a Slip- -shod- mdmcr'."ar{d- hewag

‘ pro
ncons1stcm charges/ane °a1d proccedmgs,

gaﬁ_ons. The

made to confront wuh 1

'there'fore a_re not sustainable in the eyes of law.

! 3 . “ . ¢
Resultantly we dxspose of the appeal fin hand n term? that the impugned
ssed by respondents ¢ set.

13 and 15.092016. P2

0 enqulry m the matter shall be undertaﬁen bv ée

asuie =A:dcnov
1dmg an ample’ opportumty to the appeliant .

ith law-/mlcs while prov
gcord And apphcatlon for

30 11 2012 19. 12 201

' orders datcd
spondents but on\y

‘t
.

in accordar\ce w1
~in detendmg, hxmse\f,l \Teedlcss to note that his medical ¥
grant 6£ ‘eave chal\ also be kept in cons1dcrat‘10n while’ z:-:z-dedi’ding,thel ‘matferw--z’_"

departmentally
the recorcgj; _

. Parties are lett to bear their respective cOStS: File-be consignc"d“to

roOM. .

5 FAROOQ DURRANI)' -

 (HAMD
CHATRMAN

Dzte :"sz'-:; ~—~.;, ‘.“
Gon of nm '__0/fc7///Q'
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; -n | . . | ) ; )
. (}ﬂ[f@ ___ ~ Office of the Adqj- Inspector Genera] of Police, £
== E“TE@“:"’ - Elite Force, Klfyrl‘b'ﬁcj’akhhmkhWa Peshawar, =

YBER PAXKTUNICHWS, POL.
NSt sq.vgn&ﬁ".

NO/EF/EC/OJ"ders 2313 ~olo ‘Dated: 214 /05/ 2019

ORDER
' I_n-ligl-].t of...Tudgment of Sérvjces Tribunal Khyber Pakhtﬁn_khwa Peshawar dated

26122019, Ex-Constable Raeas Khan No. 3466/4620 was procéedéd,- departmentally -for the

purpose of re-instatement into service and SSP Coodination, CCp Pe'shawmj was recommended

\ .

L the d.ndéfsigﬁcd beihg :competent authority agreed with the-
'récomxl{eri_ijdz%iioxls of the enquiry éfﬁccr and the Hefaulter Constabic i¢ re-instjated into service
' back .im'mc_diate effect and the period of absence he remairfied out of service
1s tr‘eatf:d‘5 as without pay. ' A |

- Order announceq o o

| Iy
: U\h% o

(MUEIA.P\?EMAD HUSSAT '{P.S.P.

; » . Dcput}"Commandant '
i Elite Force Khyber Pakhtunkhwa Peshawar

Hie

No.. " kr
T . . .
‘ Copy.of above is :forwaid for »‘i-nformation and ncéésse{ry action to the:-

L AIG/C&E, Internal Accountabiljty Branch, Khyber Pakhtunkhwa WIT to his letter No. _
: 2001/CPO/IAB,-dated’ 22.05.2019. - . ‘
2.8k Supérintendent of Police, Cocordination, CCP, Peshawar wir 1o his letter No. 92/R_
~ dated- 16.05.2019. e ' .
- -3, Supérintendent of Police; HQrs: Elite Force, Peshawar.
4, Accountant, Eli;e-Forchhybér Pakhtunkhwa Peshawar.
'S, I}:EJEfé Force Khyber Pakhtunkhwa Peshawar, .
- 3BC/FMC/OHC, Elite Force Khyber Pakhtunkhwa,




Jo. S Arngs—. 1

Office of the Addl: Inspector General of Palice,
Elite Force, Khyber Pakhtunkhwa Peshawar.

_ Dated: 8 /(’0/2019 -
ORDIER o | R

This order will disposc of the departmental appeal submitted by the FC Races
No. 3466 of this uhit against the order issued by Depuly Commandant vide order Endst No.
L1/EC orders/$313-20, dated 24.05.2019 wherein his absent period was treated as lcave wuhoul
pay and no ha(,l\ benefits for thé period he remained out of service.
Bricl [acts of the case are that the appeliant was dismisscd from service duc o his -
_absent from duty w.e.l 06.06.2012 1ill issuance of his dismissal order on 30.11.2012 (total: 05
months and 24 days) fe preferred departmental appeal belore the then Addl: IGP Elite Force
- for reinstatement into serviee which was filed. Then he preferred service appeal before the
Kllybu Pakhtunkhwa Service' Tribunal for re-instatement into service which was dcmdcd—cm— - ="
26.12.2018. court decision is reproduce below:-

“In Hght of the. Judﬂmcn[ of Service Tribunal a denove 2aquiry in the matter:
shall be undertaken by the respondents but only in accerdance with Iaw/rules

while providing ample opportunity to the appcHant in defending himseclf. .
Necediess (o nole that his medical record that his medical record and:
applications for grant ol leave shall also be kept in LO'!SI(]LI"I(]O“ while re- B
deciding {he matter (!cp‘lrtm(.nt,uliv ” : S

Conscquently his mqmry file along with his application [or re-instatemeni was
sent 10 AlG/Tegal CPO for Iegal opinion who opincd that the competen authority has dirceted
-that the judgment may be lmplcmcntcd Therelore DIG/Internal Accouniability nommaicd SSP
‘Coordination/CCP Peshawar [or conduclmﬂ Denovo mquiry procccdlng,x The cnquuy officer

'lup(ntcd that alter poing 1hlouuh the pros & cons of the proceedings. The points of cnqmw
olficer arc appended below:- ‘

. His medical doulm(.nls found genuine & plea taken by ihe dl!cocd offtc.a] e
¢ ' : scems (0 he genuine. :
1. His application for carned leave was regretted by unknown reasons. T

The Deputy Commandant Llite Force agreed with the recommendations of the
_enquiry officer hence the ('lclmt"itcu' constable was re-instated into scrviee without back benelits -
and the period of absence hc lunmmd out of scrvice was treated as without pay vide order™
qudted above. \
, Now, he pu,l'cficd the instant dcmrlmcnlai appeal befere the Addl: IGP Lilite
Foree for the pravision of back benefits. e was called and heard in OR | hy the undm signed and
- also examined the opinion of /\I(J/[.c,gal CPO.
Therelore, i\cupmg: in view all the facts and circumstance, 1, Sadiq Kamal Khan,
P.S.P, Addl: 1GP, Elite Force, being competent authority accept his appeal on the ground that
‘his medical documents was found genuine, and convert the period of abrznce (05 months and
24 days)intoleave of the kind:due with immcdiate cffcct.

Order announced!

(SADIQ KAMAUKNOAN) P.SP— — —
Addl: Inspector General of Police

] Iidite Force Khyber Pakhtunkhwa Peshawar
No /é;)&(/ "“a? j/ /il . o '

- Copy ol above s Imwa ded for mlor nation, ,md nceessary aclion to the:-
Supcrintendent of Police, Blite Foree II()I Peshawar. |
R1/ /\c.,c(u_mtan___l";'Ii!ilc Torce .\thcn Pakhtunkhwa Pcshawar,

AT SRCJOASHIME, Llite Foree, Pa l\hu'nl\hwc., Peshawar. ¢ etk wa
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No.1287/2019

Date of Institution .23.09.2019
Date of Decision 18.07.2022

/

Raees Khan, Constable No.3466/4620, Elite Force, R/O Village Tela Khel
P.O Sherkera, District Peshawar.

(Appellant)

'VERSUS -

Deputy Commandant, Elite Force, Khyber Pakhtunkhwa, Peshawar
and four others.

(Respondents)
~ Asad Mehmood,
Advocate _ ... For appellant.
Muhammad Adeel Butt,
Additional Advocate General ... For respondents.
Rozina Rehman Member (J)
Fareeha Paul Member (E)

) JUDGMENT
ROZINA REHMAN, MEMBER (J): Appellant has filed the instant

service appeal U/S 4 of the Khyber Pakhtunkhwa Service Tribunal

- Act, 1974, against the impugned orders dated 24t May, 2019 and
| : 2019 Lo

| 28M OctoberAwhereby, he has-been reinstated into service with

- immediate effect instead of from the date of dismissal.

2. | Brief facts of the tase are that appellant was recruited as
Constable in the Police Department in the year 2007. During the
coursei of his service, he was transferred to Elite Force where he
rendered uninterrupted five years of service. He fell ill and upon

medical checkup, he was diagnosed_with symptoms of Hepatitis-B.



duty Since 06.06.2012 till this date.

~ Proper dey Jartmcntal enqmrv Vias conducted against you by Inspecior Javed Igb

You Constable Raees-Khan No. 3466/4.62'0 of Elite Force remained absent frqn

Khdn of Elite Hﬂadquartus You were given qu oppormmty but you
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did’ not appear before (he

enquiry officer. To entme your appearance a notice was issued to you in daily newspaper

“Express” dated 1.5 11 2012 and were direcied to join thef enquiry

within 07 days after the

publication of notlcc but you, neither Jomed the enquiry pr dceeding conducted against Youjnor

appeared for duty It seems that you have no interest in yopr official

yec ommended you & Lor major pum%hment

Muhan.mad Iqbal Deputy Commandani,

duty, the enquiry officer

Elite Force, Khyber Pakhitunkpwa,

nCsh’lWJ. as compctf:nt authority, impose major penalty of dismissal from service upon you from

the datc of '\bscncc ff

o : ' a . N f‘n

:U{ 1 *“ %

(MU FI{&‘VLM \ I\QB AL)
Deputy Conima
Elite Force, Khyber Pakhtunkhwa, Pr.bhw ar.

— _|,

No /_"":‘ / _‘? ‘

. (,opy of above is-for warded to the:-

/EF, dated Peshawar the _90/11’7017 :

L C'lplt'll City Police Officer, Peshawar.

Dcputy Supenntcndanl of Police, Blite Force Headquarters.

c OS Lhte Force Khyber pakhtunkhwa Peshawar.
PI Lllle Force Khybcr P"lkhtuﬁkhwa Peshawar.
Inspcotor Javed Iqbau Khan of Glite Headquarters.

3

A

5

6 {':‘A(.count"ml Elite Force Khyber Pakhl’unknwa Pes.hawar_

7 .?’OASI / hn.hargc Kot Elite Force, Khyber Pakhtunkhwa, Peshawar. A
8 “"?S R / FMC;, Elite Force, Khyber Pakhtunkhwa. Peshav:a-r. '
9

-::(,onstable Raees Khan No. 3466/4620 of Elite Force.
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His illness did not improve even after tb(e rest for few days, therefore,
he applied for m&dicaliieave. Hé’Wa’sfﬂr”e?ferred).llD’glice Services Hospital
Peshawar on Q9 Maréh, 2012 on the direction of SP Cantt. and
déspite the fact that he was diagnosed poSitive with Hepatitis-8, his

application for leave was regretted for unknown reason. Medical

condition of the appellant compelled him to complete bedrest.

Subsequently departmental proceedings emitiated against
appellant in violation of law and rules, where-agam;:departmental
appeal was préferred but} was rejected. His review petition was also
rejected. He filed ‘service appéal which was accepted with direction
to Department to conduct a de-novo inquiry. The Department
conducted de-novo inquiry and reinstated appellant into service with
ihmediate effect, wherein, back benefits for the period he remained
out of service were denied. He filed departmental appeal which was
decided during pendency of service appeal, hence, the present;
service appeal.

3. We have heard Asad Mehmood, Advocate learned counsel
for the appellant and Muhammad Adeel Butt, learned Additional
Advocate General for respondents and have gone through the record
and the proceedings of the casé in minute particularg.

4. Asad Mehmood Advocate,, learned counsel ior fhe appellant
argued inter alia that the impugned orders dated 24" May, 2019 and
28" October, 2019 are illegal, against law and fa'cts, therefore, are
liable to be modified. He contended that the appell‘ant"é IeaQe

application was regretted by the competent authority for unknown

reasons and that the appellant was entitled to medical leave in view of
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' 'from ‘service through order dated 30.11.2 12. An appeal was preferred

: regarchng delay in txlmg clepartmental review petmon by Lhc appellan
: that 1t Was brought aﬁer a delay of about "'ﬂht months, havmg be

‘lO 09 2014 while the I‘CJSCIIOH order of hls appeal was issued on 19 17

of appellant was ngen retrospectwe effect i.e. having been passed on

Pl

therefore ‘was advrsed cornplete rest As hlS condmon did’ not m]prove the

"-appellant applred to the concerned Authorlty for grant of mecl1cal leave for a per1od:~ :

-,of two months He was referred to Police & Semces Hospltal Peshawar and

. -

Jdesplte the fact that he was dlagnosed Dosntwe with Hepatitis-B he was
requnslte leave Subsequently, departmental proceedings were 1n1t1ated

“appellant and without affording him oppo umty of bemg hieard he was

not granted.
against thc;'
4 dmmlssed.

which was

| also rejected on 19. 12 2013, Subsequentl a2 Review Petition was preferred by lhe

appellant on 10.09.2014, whlch met the same tate and was dis-allowed on

185. 09 2016 hence the appeal in hand.

2. % We have heard learnéd counsel for the appellant and learned Asst.

‘GEl eral on behalf ofthe respondents.

." At the outset, learned Assistant Advocate . General raised th

reported as 2004-PLC(C. S)1014 2003 PLC(C $)796, 986-SCMR-962,

Supreme Court-522 a'nd,st_ated that it was consistent view of Apex

Advocate

e objection
t and sréteo
en: filed on

2013,

'Attendmg to the Objectlon Jearned- counsel for the .appellant - rehed on judgments.

PLD 1959+

Court that

deciions on merits were always to be encouraged instead of non-suiting litigants

RE]

perrod of lrmrtatlon would not run against a void order. ATT
. . B I L ~

on té_chnicalities, including limitation. He further stated that the.order jof dismissal -

30.11.2012

d was rnade effectxve since 06.06.2012, therefore it was void and, as such,

-
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his medicaIAreports but despité medical record, his absence peric;g*
was not treated‘as‘medical leave'With full pay. It was further argued
that appellant was éuffering from Hepatitis-B which was diagnosed
even by Police Services Hospital, therefore, medically justified leave
cannot be refused and that instead of reinstating the appellant from
the date of his dismissal, he was reinstated into service with immediate
effect which order is not sustainable in the eyes of law and liable to be

modified.

5. Conversely, learned AAG submitted that appellant remained
out of service for a period of five months and 24 days without taking
prior permission from the competent authority, hence, he was
dismissed from se‘rvice after observing all codal formalities. However,
he was reinstated into service in the light of judgment of this Tribunal
and that proper de-novo inquiry was conducted as per directions of
this Tribunal by deputing Inquiry Officer, wherein, he after fulfilling all
codal formalities, recommended his absence period to be treated as
| without pay and that no back benefits to be granted for the period he
remained out of service. After the submission of inquiry report, the
competent authority in the light of recommendations of the Inquiry
officer, reinstated the appellant into service with immediate effect as

he was not entitled to all back benefits.

6; From the record it is evident that that appellant» was enlisted
on 19.07.2007. Due, [(J;ositive report in respect of Hepatitis-B, he
submitted an application for two months leave which is available on
file and which was properly referred to Police Hospital for detailed

medical report. The medical report in respect of his disease is available
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.E\.."l‘ aer Pakhiunidiva '_ The facts as lald
-Service Tribunal,

Peshawar

‘ MR MUHAM]\AAD RIAZ I&HAN PAIND/\ KHEL,

_MR AHIMAD HASSAN,

7Df HAMID FAROOO DURRANL. CHAIRMAN~:
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- BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBU/\L
R PESHAWAR :

Appeal No. 1034/2016 p
e ' o L5/
- Date of Institution P2

Date of Decision:

onstd Ic No. 3466/4626 Elite. Force' Khybar

Pakh_tti:pl?hwa, Peshawar. .. (Appellant) ’
L VERSUS .
Deputy Commandant, Ellte Force, Khyber Pakhtunkhwa -Peshawar and 3 pthers.
( .. (Respondents)
' Prescnt
MR. ABDUL HAMEED S . )
Advocate. ‘ : ... Forappellant

: Asstt Advocate General For respongents.

z

MRHAMID FAROOQ DURRANL, . ... CHAIRMA
... MEMBER(E)

IUDGMENT

down in the mstant appeal are that ‘the apaellant‘was

reorulted as C yb°r Pakhtmkﬁwa on

onstable ‘in the Pohcc Departrnent Kh

19 07 2007. During thc course of his service he was transferred- toEEhtc Forcc

I(.hyber Pakhtunkhwa Pcshawar where 'he worked for about 10 ycars. The
eshawar, fell

' appeilant whxlc working as constablc in Pohcc Statlon Nasir Bagh, P

dical checkup he was diagnoseéd w1th symptoms of] Hepatitis-B,
; |
|

il angi upon Me
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on file and it was on 30.11.2012 when appellant was dismissed from
service. He filed depaitmental appeal which was also rejected, where- -
after he filed Service Appeal N0.1034/2016 and vide order dated
26.12.2018 of thfs Tribunal, impugned orders passed by respondents
were set aside with direction to tHe respondents to conduct de-novo
inquiry but only in accordance with law/rules while providing an ample
opportunity to the appellant in defending himself. The respondents
were made conscious in respect of medical record and application for
grant of leave by_the appellant to be kept in consideration while re-

deciding the matter. The concluding para is hereby reproduced.

‘Resultantly, Lve dispose of the appeal in hand in terms that
the impugned orders dated 30.11.2012, 19.12.2013 and
15.09.2016, passed by respondents are set aside. A denovo
enquiry in the matter shall be undertaken by respondents but
on/y‘/'ﬂ accordance with law/rules while providing an ample
opportunity to the éppe//ant in defending himself. /Veed/éss to
" note that his medical record and application for grant of leave
shall also be kept in consideration while re-deciding the matz‘d

departmentally.”

7. In pursuahce of the judgment of this Tribunal, appellant
was proceeded against departmentally and SSP Coordination/CCP
Peshawar was recommended by CPO for conducting de-novo inquiry
and the Inquiry Officer in his findingé reported that his absehce period'
may be treated as leave without pay and no back benefits shall be

granted for the period he remained out of service. The competent



' gone through the avarlable record with their assistance. A o 1

(OS]

3. We have consxdered the averments by the leamed counSel; and’ hav .also

The record is depxctnve of the fact that on 19 04 2012 the appeliant, aﬁer
havmg been dtagnosed of Hepantls -B, applled for two months leave to resp bndent
No. | but the apphcatmn remamed un-attended. On the other hand, it was noted in -

the 1rnpugned order of dismissal, pa55ed by r spondent No 1 on 30. ll 2012; that

the appellant remained absent from duty sinc 06. 06 2012 till the date of order. It

l

was concluded therein that major penalty of dlsmlssal from service was ul‘lposed
l

: ._upon the appellant from the date of absence The departmental appeal prleferred

; w

'bcfore respondent No. 3 was rejected on 19.12:2013 through a one liner ordir. The
appellant thereafter preferred a Review PBtl[lOn before respondent No. 4|-which

was decxded on 15.09.2016. lt was, howevcr consplcuously noted therem llhat Lhe

'appellant was drsrmssed from service w.e. f 07.01.2012 and the review petltlon was

dlSlTllSSCd bemg barred by time.

| 4. It 1s also a fact that in the summary of allcganons and the eharge shedt it was

,recorded that the appellant remained absent w.e.f. 07. Ol 2012, contrary to the order

. of dismissal. The mentronmg of discrepant. dates of alieged abﬂence in the charge

sheet, thej order of dismissal of appellant and the order of re‘|ect10r1 of his review
petiti'on .vhad rendered- the_appeilant at loss in defending his cause aptly, pesides,

havmg been put in Jeopardy of retrospectxve removal from service. It is also not

' ‘ascertamable that whether the appellant was dlsrmssed trom servicg w.e.f.

: 07l01.2‘0'12 or. frorn 6.6.2012. Had the effectlve date being 0.6.06.2012,' the
i

appellant had. much prlor to it submltted an application for medical leave on

AT7 E‘ST}::)
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authority agréed with the recommendation of the Inquiry Officer and
he reinstated the appeilant in't"o- séf\fige with immediate effect without
back benefits énd the period of ébsence he remained out of service
was treated as without pay. He filed departmental appeal and vide
order dated 28.10.2019 of Additional Inspector General of Police Elite
Force Khyber Pakhtunkhwa, Peshawar, his appeal was accepted in the
following terms.

“Hi appeal is accepted on the ground that his medical
docurments were found genuine and convert the period of
absenceffive months and 24 da;ylhto leave of the kind
ave.”

From the order of the Additional Inspector General of Police it is very
much evident that the appellant was dismissed from service due to
absence w.e.f 06.b6.2012 till issuance of his dismissal order 4%
30.11.201'2 (five mpnths and 24 days). Now{ the points of Inquiry
Officer were very much before the appellate authority i.e.

1 | His medical documents found genuine and plea taken

by the a//eged official see;ns to be genuine

2. His application for earned leave was regretted by

unknown reasons.
These two points were before the Inquiry Officer in view of {he
directit)'ns of this Tribunal and these were also taken into
consideration by the appellate authority but even the appellant was
not properly co“mpensate.d. His medical documents were found
genuine but his absence period before dismissal order was convertedl
into leave of the kind due which order is against law and rules. Once

competent authority concluded upon its satisfaction that the order of



Ariese—, H

Office of the Addl: Inspector General of Pelice,
Elite ¥orce, Khyber Pakhtunkliwa Peshawar.

ER PAKRT\WKWL POL!‘E
T —v.‘Q! 'I'ﬂr

l‘ﬁé

Dated: 28

Jref2019 -
ORDER o
This order will disposc of the departmental appcal submitied by the HC Races =
No. 3466 of this unit against the order issued by Deputy Commandant vide order ndst No.

LE/EC orders/8 113-70 dated 24.05.2019 wherein his absent period was treated as leav
pay and no back bcncms Tor th¢! period he remained out of service.

Bricl [acts ol the casc arc that the appcliant was dismissed from service
1b§Ll1l rom duty w.e.f 06.06.2012 till isswance ol his dismissal order on 30.11.2012 (
wonths and 24 days). flc pu.lcrl cd departmental appeal before the then Addl: IGP Elite Force

- lor llcmshlc,m"nl info scrvice whlch was filed. Then he preferred service-appeal- before the
Khyber Pakhtunkhwa Service Tribunal for re-instatement into service which was ddeided—omr— — ==
'26.12.2018. court decision is 1<.p10ducu below:-

~ without

ﬁ‘;uc 1o his
lotal: 03

¢ matler:

“In lipht of the, Judomcnl of Service Tribunal a denovo enquiry in 111
aw/rulces

shall be undt,rtakcn by the respondents hutl only in accordance with
while pmvulmg ample opportunity to the appellant in defending| himself. .
Needless to nofe that his medical record that his medical record and:
applications for grant of leave shall also be kept in consideration jvhile re-
deciding the maifer departmentally.” '

: Consuqucnlly his inquiry Rlc along with his application for rc-instatement was
sent 10 /\IG/LCEJ[ CPO for Jcgal opinion who opincd that the competent authority, has dirceted
- that the judgment may be rmplcmcntcd Therefore DIG/Inic:na! /\ccountablhly nommatcd 'SSP
Comdmdl:on/(.’CP Pcshiawar [ar conduclln" Dcnove inquiry proceedings. The cnqmry o[ficer
'n,pmicd, that after going through the pros & cons ol the proceedings. The poinis.of cnquiry -
olTicer are appended below:- o

1. ficial

His medical dowmuﬂs l'ouml genuine & plca taken by the nllcocd of
seems [o be genuine, 4
lhs .lppiu.lhrm for carned leave was rco'rcﬂcd by Imknown rclmons

I

The Deputy C© ommandant Llite Force 'q?lucd with the lccommcndauo ns of the

enquiry offtcer hence the dciauftu consiablc was rc-inslated into scrvice without bacl
and the period ol absehce he; ILmdlnLd oul ol scrvice was trealed as without pay

benelits -
vide orders

quoled above. et
Now, he pmlcucd 1hc instant departmental appcal before 1hc Addl:
It oree Tor the provision of bd(,l\ benefits. e was calfcd and heard in OR by the undcrm

- also examined the opinion of AIG/Legal, CPO.

: Therelore, kcc,pm;: in vicw all the Facts and circumstance, I, $adiq Kam
P.S.P, Addl: IGP, Elite Yorce, being competent authorily accept his appcal on the gr
his medical documents was found genuine, and convert the period of abscnce (05 mox
24 days) into leave of the kind:duc with immediate cffect.

Order annoymced!

Addl: Inspector General of P
Elite Force Khyber Pakhtunkhwa |

i

No /é,;)&(/ ““o? { Jiil

‘Copy ol above is Iomuudcd for m!ormalmn ancl ncccs‘saxy action to 1hc -

(SADIQ KAMAL KITAN) P

IGP Lhie

gncd and’

e —
ound that
1”15 and

SPC
nlice
Peshawar

.I.' ““;upum[umuﬂ ol Police, IX lite Force IIQ|5 Pcsh'lw*u“ _
2. RI/ Accountani] Iilite Torce Khyber Pakhtunkhwa Peshawar.
A S‘RC/O/\SI/I Mff,l l:lciorcc Pakhtunkhwa, Pcshawar. Q\J;LQ. el

)
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dismissal from service was ﬁot in accordance with law or wit;hoﬁ”‘t-
lawful authorit{;"ﬁf"ﬁé'ﬁgc"i%fﬁe"e‘thAléiiié*é”ﬁ\"Nas not at fault in any manner,
then the employee could not be deprived of 'his salary and otﬁer
benléfi‘ts during the period for which he had been wrongfully kept out

of service by the Department by not deciding the appeal. His entire

“medical record was genuine and his application for earned leave was

regretted by unknown reasons. Nothing is available on record that

appellant was gaihfully employed anywhere during the relevant

- period, therefore it would be unjust and harsh to deprive him of back

benefits for the period for which he remained out of job without any
fault from his side. As per Civil Servant Revised Leave Rules, 1981,
!eave‘applied for on medical certificate shall not be refused. In the

instant case, his genuine documents in shape of medical reports and

his proper application for leave were not taken into consideration not

only by the competent authority but also by the appellate authorities.

8. We are unison on acceptance of this appeai in the light of our

observation in the preceding \paras which immediately call for the

acceptance of the instant service appeal. All the orders are set aside

and the appellant is reinstated into service from the date of his

dismissal from- service on 30.11.2012 with all consequential benefits.

He is also held entitled to full pay for the period of five months and
. 0“""“ - ' ) . .

24 days_Anéd the whole absence period p‘?&’ be considered as medical

leave with full pay. Parties are left to bear their own cosfs. File be

consigned to the recdrd room.

ANNOUNCED. e
18.07.2022

)



o ng@ _ - Office of the Adq;- Inspec : oli y
y ; ‘ ftice : - Anspector Generg] of Police, . ¢
=ElTEss lite Force, KE756F Pakhtunkhowg Peshawar,

‘NO/[‘:-F/E'C/'O:"derg gvﬁ) 3 ':0'20' .

Peshawar dated

‘ ‘ proceeded. departmgntally for the
purpose of re-i nt i ervi :

recommended

by CPO Wide letter No, 1437/CPONAB/CE, 4

dted 1
-against, the defaulter \C.onstable,' wherej

‘0104.2019 for conduoting denovo enquiry

n the énquiry officer in his findings reported tha his .
“absence"' 'cr«]:od' may be.treated as without pay and no back benefit shall be grantedifor the period
he remained out of service,, - o b ‘

: i
- Therefore,

the undérsigned bej g competent  authority ag;ced with 'the

t
ic re-inst;ated nto service

: ' Felel remainbd out-of service
is tr'eated: as \yithp_ut pay. . : ' :
" o . * Order announced! . A : .
S - , S (MUHAMMAD }IUSS{Mﬂx’( P.S.p.
5 . . Deputy' Commandant
. | Elite Force Khyber Pakhtunkhwa Peshawar
No_. " mp . P
—_———

LT AIG/C&E, Interna) Accountabiljty Branch, Khyber Pakhtunkhwa W/T ta his.
. 200 I:’CPO/IAB, da.ted'22.05.2019. '

2.8t Superihtendg:nt of Police, Coordination, CCP, Peshawar wir

~ dated 16.05.2019. ' '

Supérintendent of Police, HQrs: Elite Fosce, Peshawar, .
Accountant, Elite F orce Khyber Pakhtunkhwa Peshawar, . .

etter No.

0 his letter No. 92/R,

w

31, Elite Force Khyber Paikh‘tl_mkhwa Peshawar,
(&Q/FMCJOH_C, Elite Force Khyber Pakhtinkhwa,

4.
‘5.
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_K HYBER P4 KHTUNWA;“SER VICE T RIB UNAL, PESHAWAR

Appeal No. JR 8 7 /2019 Shyber Paihsutdwa
‘ ) ~ Mary No./t 0?0 Z
Raees Khan, Constable No. 3466/4620, Elite Force, ' Datea 20~ [~ 2 o149

R/O Village Tela Khel, P.O Sherkera, District Reshawar
...... evmenmsssessssssnnessssssssnionn A PPELLANT

YA/ /d‘ o Versus

%7‘”

" 1. Deputy Commandant, L/zreloz ce, KPK, Peshawar and ofhels

1 O RESPONDENTS

APPLICATION FOR AMENDMENT IN THE

SERVICE APPEAL FOR IMPUGNING THE
y ORDER DATED 28.10.2019 PASSED DURING
/éwéé‘ PENDENCY OF SERVICE APPEAL.

Respectfully Shewetl,
Applicant humbly submitted as under:

1. That the captioned case is pending for adjudication before this
Hon’ble Tribunal wherein date 28" November, 2019 is fixed for
preliminary hearing. |

2. That applicant filed departmental appeal dated 20" June 2019
against the impugned order dated 24" May, 2019 wherein he was re-
instated inio service with immediate effect; treating absence period
as leave without pay and denied back benefits for the intervening

~ period.

3. That departmental appeal of the applicant is decided during
pendency of service appeal before this Hon'ble Tribunal through
order dated 28" October, 2019 wherein absence period is treated as
leave of kind due without awarding back benefits for fthe -
intervening period. { C°f7‘1' B Avner-R  aflached)
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It is, therefore, miost humbl 'y prayed that applicant may kindly
be allowed to amend the instant service appea/ to salisfy the

requirement of/aw Z@_VSW

Raees Khan

Through | =
- Asad Mahmood
Dated: 18.11.2019 | " Advocate High Court
AFFIDAVIT

I, Raees Khan, hereby solemnly affirm on oath ‘that conllenls of this
“application are true and correct to the best of my knowledge and belief
and nothing has been concealed from this hon’ble Tribunal.

DEPONENT

R 0 Nov 2028
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Thig order will dispose ol the departmental appeal submitted by lhc 1(, Rdcu. [
No. 366 af this ahit agains .hg order issucd by Deputy Commandant wdc 01dc1 Iindst No.w %
FEAC/onders/8313-20, dated 24.05.2019 wherein his absent period was treated as l(.cwc without.’ o
pay. and no back beneflits for the period he remained out of service. o o B {1 ]

Bricl facts of the case are that the appeliant was dismissced [rom suwco duc to’ hl%
absent (rom duty w.C.l' 06.06.2012 Gl issuanct of his dismissal order on 30. 11 2012 (total; 0:*»l
months and 24 days). ¢ preferred departmental appeal before the then Addl: TGP l"'lltc IForce. -
for réinstatement into service which was filed. Then he preferred service - appeal: “belore the* .
Khyber PakhtunkhwaService Tribunal for re-instatement into service wlnch was dcmdcd—*un—' -
26.12.2018. court duusmn is reproduce below:- ; ;.1

“In lwh( ol the judgment of Service Tribunal a denovo ulquu'y in the m‘ltlcr'
Q _shall be undertaken by the respondents but only in accordance with law/r uIcsl
while providing ample opportunity to the appellant in defending himself. . i
Needless 1o note that his medical rccord that his medical record and: &
4 ©applications for grant of leave shall also be kept in consideration while re- |
‘ - dectding the matier departmentally,” ‘

Conscguently his inquiry (ile atong with his application for rc-mstalcmcnt was
sent to /\I(;/Lcmi CPQO for legal opinion who opined that the competent authority has dirccted
that the judgment may be implemented. Therefore DIG/Internal Accountability nominated SSP
Coordination/CCP Peshawar (or conducting Denovo inquiry proceedings. The enquiry officer
reparted that alter going through the pros & cons of the proccedings. The points of cnquiry
nl'ﬁc::r arc appended lvc.!ow» :

. Ihis medical documents found genuine & plea taken by the allcocd official
sccams {0 be genuine.
1. His application for carned leave was rcnrctlcd by unknown rczlsonsu T
The I)qiu(v Commandant llite Force agreed with the 1cconnncnc1c1110ns of the
enquiry oflicer henee the defaulter constable was re-instated into service without back benelits -
and the peod ol absence e remained onl of service was treated ag w11hout pay vide md01
quoted above,
Now. he preferred the instant departmental appeal before the Addl: I(rP Hilite
Foree for the provision ol back benelits. [le was calied and heard in OR by the unclu slgncd and:
also examined the opinion of AIG/Legal. CPO.
_ Therefore, keeping in viewall the facts and circumstance, I, Sadlq I\amal I{I-jﬁ,—
P.5.P, Addl: 1GP, Elite Force, being competen( authority accept his appeal on the ground that

his mcdmal documents was found genuine, and convert lhc period of absence (()5 months and
24 daysy into leave of the kind due with immediate Lllcc,

Order annonnced!

(SADIQ KAMAL KIIAN) P.§:P—
- Addl: Inspector General of Policé

n ¢ ' . ilite TForce Khyber Pakhtunkhwa Peshawar -
hl(\/ég(l(/*ﬂ? j/ ok ; * ' T
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Copy ol above is forwarded Tor mlmnml:(m and nceessary d(,lmn lo thc - N

I Superintesdent of Police, Elite Foree HQrs: Peshawar,
2. RI7 Adcountant, Elite Force Kliyber P.ll\hhmkhwa Peshawar, : Do :
P !\( /()A.\I/I M("’ Lilite Foree, Pakhtunkhwa, Peshawar, & el ;Q:."]é) '



