/" Service Appeal No. 8649/2020 A ‘
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' OEDER Learned counsel for the appellant present. Muhammad Riaz
14.09.2022 B .
Khan Paindakhel, Assistant Advocate General for the respondents
present. Arguments have already been heard and record perused.

. Vide our detailed judgment of today, placed on file of Service
Appeal bearing No. 8647/2016 titled “Wisal Muhammad Versus
Secretary Elementary & Secondary Education Department, Khyber
Pakhtunkhwa Peshawar and four others”, the appeal in hand being

devoid of merit stands dismissed. Parties are left to bear their own

costs. File be consigned to the record room.
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ANNOUNCED
14.09.2022

) = .

(Mian Muhammad) (Salah-Ud-Din)
Member (Executive) Member (Judicial)




30" May, 2022 Learned counsel for the appellant pres’ent; Mr.
Muhammad Rasheed, DDA alongwith Imtiaz Khan, ADO
(.Li_tigation) for the respondents present. | :
Respondénts have not submitted reply/comrﬁénfé. "
Right of respondents to submit reply has already been
struck off by virtue of previous order. To come vup for

arguments on 01,08.2022 before the D.B. % -

(Mian Muhammad) (Kalim Arshad Khan)
Member(E) _ | ~ Chairman
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13.09.20223 Learned counsel fortthe appellant present. Mr., MUhamm’ad "
Riaz Khan Paindakhel, Assistant Advocate General” for~ the
respondents present. ‘ B

Arguments heard. To come up for order oh 14.09.2022

before the D.B. - '
? * E .

. - o O .
(Mian Muhammad) : (Salah-Ud-Din)
Member (Executive) _ Member (Judicial)
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03.02.2022 Due to retirement of the Worthy Chairman, the Tribunal
is defunct, therefore, case is adjourned to 17.05.2022 for the
same as before.
Reader
17.05.2022 Appellant alongwith Mr. Umar Farooq, Advocate -(junior of -

learned counsel for the appellant) present. Mr. Naseer-ud-Din :
Shah, Assistant Advocate General for the respondents present
and sought further time .for submission of written
'réply/comments. Rresbondents are directed to submit Written
reply/comi’nehts on the next date positively, failing which their
right for submission of written reply/comments shall be deemed
as struck. off. ~Adjourned. To come up for submission of written

reply/comments as well as arguments on 30.05.2022 before the

D.B.
G Q ;.LZ
33 (Rozina Rehman) (Salah-ud-Din)
Member (1) Member (J)
o }/ ;;
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Y 31.03.2021 Juni'or'to counsel for tne appellant present. L "‘
; : o
Addl: AG for respondents present E
Written repIy/comments on behalf . of respondents
not submltted Learned AAG seeks time for submnssaon
of written reply/comments. Granted
Adjourned to 01.06:2021 before .B.
- (Afiq u‘fhm- o
' ‘Member(E)
01.06.2021 Counsel. for the appellant and ~Add|-. AG al'():ngwitn'>.'.

* Muhammad Nawez khan, ADEO for the'resb'o'ndente pr'esent."'
éﬁf) w,:ﬁ@f’ p p/,,t,%;/ M "/ Representatlve of the respondents requests for time to
bwk eaf - furnish reply/comments The respondents are - reqwred to

@ M msf bw submit written reply/comments in office within 10 days. 1If the

174,(/#;
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written reply/comments are not submitted within the stipulated
time, the office is directed to submit the file with a report of
non-compliance. File to come up for arguments on 30.09.2021

before the D.B.

L

Chairman
P.S
11.06.2021 Learned Addl. A.G be reminded about the omission
and for submission of reply within extended time of 10
days. :
v
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\
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g 91202 " Counsel for the appellant present.

Whether the appellant was not entrtled to the benefits
accruing through the Judgments of Honourable Peshawar High
Court in Writ Petition No. 1041- A/2015 and ert Petition No. 73-
B/2014 under the principle of similarly placed person? o

In order to settle the proposition, instant appeat is admitted
to regular hearing. The appellant is directed to deposit- security
and process fee within 10 days. Thereafter, notices be issued to the
_gespondents.. To come up for written reply/comments on

701.02.2021 before S.B

s

Chairman

01.02.2021 - Counsel for the appellant and Addl. AG ror the
respondents present.

Learned counsel requests for time to rectlfy the

error in addresses of some of the respondents for proper

service of notice. Allowed. May do so within a fortnight.

Thereafter, notices be issued to the respondents.

Adjourned to 31.03.2021 for submission of reply/

comments
{
Chairman
-. !
oy L\.
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. \ -



‘ . - TNy _)k
Form-A e
FORM OF ORDER SHEET e
Court of ' '
Case'No.-_ %(l(% /2020
S.No. Date of order Order or other proceedings with signature of judge
proceedings o
1 2 3
1 27/07/2020 The appeal resubmitted today by Mr. Noor Muhammad Khattak
Advocate may be entered in the Institution Register and put up to the
Worthy Chairman for proper ofder please. : :
REGISTRAR -~
7. This case is entrusted to S. Bench for preliminary hearing to be put
Op there on ) 09/2620. ‘
A}
CHAIRMAN
14.09.2020 Mr. Afrasyab Wazir, Advocate on behalf of counse! for

the appellant present.

|before the Touring Bench of this Tribunal at Abbottabad.
Adjourned to 17.11.2020 before S.B.

Requests for adjournment as learned counsel is engaged

Chairmgn

—



The appeal of Mr. Abdul Hadi SCT GHS Naryab District Hangu received today i.e. on

17.07.2020 is incomplete on the following score which is returned to. the counsel for the

, appellan't for completion and resubmission within 15 days.

Annexures of the appeal may be attested

Annexures of the appeal may be flagged

Annexures-C, D and E of the appeal are illegible whlch may be replaced by Iegable/better‘
one. :

Seven more copies/sets of the appeal along annexures i.e. complete in all respe’ct may -
also be submitted with-the appeal.

No. TZé 9& /ST, ‘ : | .

Dt. g':% ;.o‘; /2020. . _ '

| ‘ : ' , REGISTRAR +
SERVICE TRIBUNAL

KHYBER PAKHTUNKHWA
'PESHAWAR.

Mr. Noor Muhammad Khattak Adv. .

/é&/@ Aowe. é@/w/&«o
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
. | - PESHAWAR
APPEAL NO. /2020 |
ABDUL HADI - VS EDUCATION DEPTT:
INDEX o
| S.NO. DOCUMENTS ANNEXURE | PAGE
1 |Memoofappeal |  .eeee 1- 3.
2 | Educational testimonials A 4-7
3 Notification dated 24.07.2014 B 8- 13.
4 |Judgments - o C&D 14- 19
5 | Notification "E 20.
6 | Departmental appeal F - 21,
7 | Vakalat nama . S 22.

. THROUGH:

APPELLANT

NOOR MOHANIMAD KHATTAK

TN .,ﬁé&éxm&%!«im__m_. -

ADVOCATE
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Mr. Abdul Hadi, SCT (BPS-16),
GHS Naryab, District Hangu

!

BEFORE THE KHYBER PAKHTUNKHWA SERVICE 'FRI!BU;I_‘!AL

PESHAWAR R e

APPEAL NO. /2020

..................................... APPELLANT
* VERSUS

D“""%

1- The Secretary Elementary & Secondary Educatlon

Department, Khyber Pakhtunkhwa Peshawar.

Pakhtunkhwa, Peshawar.

3- The Secretary Finance Department, Khyber Pakhtunkhwa,

Peshawar.

2- The Secretary Establishment Department, Khyber

4-  The Director Elementary & Secondary Education Department,

Khyber Pakhtunkhwa Peshawar.

5-  The District Education Officer, (male) District Mardan. Ha

.......................................................... RESPONDENTS

APPEAL UNDER SECTION 4 OF THE KHYBER
PAKHTUNKWA SERVICE TRIBUNAL ACT, 1974 AGAINST
THE INACTION OF THE RESPONDENTS BY NOT
CONSIDERING THE APPELLANT FOR PROMOTION TO
THE POST OF S.S.T (BPS-16) ON THE BASIS HAVING
BACHELOR DEGREE IN 3R° DIVISION AND AGAINST
THE SERVICE RULES NOTIFIED ON 24.7.2014 WHEREBY
THE CONDITION OF BACHELOR 2"° DIVISION HAS

BEEN INSERTED IN SERIAL NO.1B, COLUMN NO.3(i) OF

l%iledto-dayHE TABLE AND AGAINST NOT TAKING ACTION ON

Kegisoli
12[7)>0

SISLrarsTATUTORY PERIOD OF NINTY DAYS

DEPARTMENTAL APPEAL OF APPELLANT WITHIN

PRAYER:

U
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IPTOARS b

That on acceptance of this appeal the impugned service
Rules dated 24.7.2014 may kindly be modified to the
extent that the condition of Second Division/Class be
expunged/deleted from Column No.3 (i), serial No.1B of
the table and the respondents may kindly be directed to
consider the appellant for promotion to the post of
Secondary School Teacher (BPS-16) from the date when
his Colleagues and junior colleagues were promoted
with all consequential back benefits including seniority.
Any other remedy which this august Tribunai deems fit
that may also be awarded in favour of the appellant.

R/SHEWETH:
ON FACTS:

Brief facts giving rise on the present appeal are as
under:

ol/o)/)w(
o
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That appellant was. initially .appointed as certified teacher
and right from appointment till date the appellant is serving
the respondents department quite efficiently and of to the
entire satisfaction of his superiors.

That appellant is higher qualified having master in history
and master in education in second division. Copy of
academics documents are attached as annexure..vcecresrass A.

That it is pertinent to mention here that the respondents
issued the impugned notification dated 24/07/2014 whereby
the post of secondary school teacher was restructured and
20 % promotion quota to the aforementioned post was
reserved for primary school teachers. That according to the
said notification required qualification for initial recruitment
as well as promotion was mentioned as second class
bachelor degree. copy of impugned notification dated
24/07/2014 is attached @S annNeXUrC.uveresssssarsssananrarssusses B.

That it is pertinent to mention here that the respondents
denied promotion to some colleagues of the appellant to the
post of SST due to having third class bachelor degree. That
feeling aggrieved some colleagues filed writ petitions which
were allowed in favor of petitioners vide judgment dated
05/04/2016 and 28/01/2016 and consequently they were
promoted to the post of SST. Copies of the judgments dated
28/1/2016 and 05/04/2016 are attached as

ANNEXUE.iveernsssnsssssssssssesannas s s rrreserrsrararesen C&D.

That it is worth mentioning that appellant was also denied
promotion due to having third class bachelor degree despite
the fact that appellant is having second division in higher
qualification i.e. master in Pashto and master in education

That appellant being a similar placed employee approached
the respondents to extend him the benefits of above
mentioned judgments, but still in vain.

That it is also pertinent to mention that establishment
department issued a notification dated 15/12/2011 whereby
amendment has been made in PMS rules 2007 by providing
that a candidate who has obtain 3™ division in bachelor
degree will be eligible for the examination in cases where
he/she has obtained a higher division in Master’s degree.
Copy of notification is attached as annNexure wu..ucovvessseersens E.

That appellant feeling aggrieved filed Departmental appeal
before the appellate authority but of no avail. Copy of the
departmental appea,! is ;attach,ed aS ANNEXUre .uvvevesvervennse F.
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That feeling aggrieved ‘and having no other remedy the
appellant filed the instant appeal on the following grounds
amongst the others

- GROUNDS:

A-

That the impugned notification dated 24/07/2014 to the
extent of second class bachelor degree for promotion is
against the law facts and judgment of Peshawar high court,
hence not tenable and liable to be modified and the words
second class be expunged only for promotion purpose.

That the petitioner has not been treated in accordance with
law and rules by the respondent Department on the subject
noted above and as such the respondents violated Article 4
and 25 of the Constitution of Islamic Republic of Pakistan
1973.

That appellant is entitled to be promoted to the post of SST
from due date in light of judgments of Peshawar high court
by attracting principle of consistency as mentioned in 2009
SCMR 1. ,

That appellant has second division in higher qualification i.e.
master and entitle to be promoted from due date in light of
notification dated 15/12/2011.

That as per Section-9 of the Civil Servant Act, 1973 read
with Rule-7 of the appointment, promotion & Transfer Rules,
1989 the appellant is fully entitle for promotion to the post
of SST (BPS-16).

That appellant seeks permission to advance other grounds
and proofs at the time of hearing. :

It is therefore most humbly prayed that the appeal of the
appellant may be accepted as prayed for.

APPELLANT

L
ABDUL HADI

" THROUGH:
NOOR MOHANMAD KHATTAK
&

SHAHZULLAH YOUSAFZAI
ADVOCATES
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SESSION 2004

THIS IS TO CERTIFY THAT
. Abdul Hadi

Son / Daughter of Seiid Batimoa

of the Hangu District

has obtained the degree of

Master of Arts

I Hisiory  in this University at the examination held in February, 2003

. securing 487/1000 marks and was placed in the Secornid Division.

V
7
The examination was taken ss axwhalke / in parts. JAW)VL p
@
‘ _ \
Also passed in the Compulsory paper of islamiyas, c\,,oo gV
‘,\e '9 o,{@“

f nations Chancellor ' Vice Chancellor
” .

Lo :

Bahawalpur, Pakistan

Date of Issue  f6.44.2007 Date of declaration of result: 14052005

GH . Rzhggl
Nai y .20 (Hangu)

. o
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~ Serial No. AUU7513
Certified that My, / Ms, ABDUL HAD! -
. Son/ Daughter of  SAID REHMAN
"‘\\‘ A B <
_ ' Registration No : 1TTNHU0037S " RoltNoe: BN627262
_ﬁabihg' completed ihe ;vmsdé’r’:e’b regaivements in semestay
AUTGIAN 2017 | is aseasded the dog o4
MASTER OF EDUCATION (M.ED)
e/ She has secuved 68 % suarks and has boin placed in B de.
!' o _— B ' . - Heag/Weifer
’ - o . i QH. SCh’)OI

Narvab (Hangu)

(0- SO . . .
x} ONTROLLER OF EXAMINATIONS i it :

ﬂ/. kS
" Result declared on: . Qctober 04,2018

VICE-CHANCELLOR

Date of iSSUGZ : - December 27,2018 A (
. ¥
o - ) THIS DEGREE IS TO BE ﬁFAD IN COthNCT!ON WITH‘ THE TRANSCRIPT, ISSUED SEPARATELY




GOVERNMENT OF KHYBER PAKHTUNKHWA
ELEMENTARY & SECONDARY EDUCATION DEPARTMENT

%{3\ Peshawar, dated the 24t July, 2014.

- "NOTIFICATION

No.SO(PE)4-5/SSRC/Meeting/2013/Teaching Cadre:- In pursuance of the provisions contained in sub rule (2) of
. rule 3 of the Khyber Pakhtunkhwa Civil Servants (Appointment, Promotion and Transfer) Rules, 1989, the Elementary
and Secondary Education Department in consultation with the Establishment Department and the Finance Department
hereby directs that in this Department’s Notifications No.SO(G)S&LD/1-28/2003/Vol-II dated, 09-04-2004,
Notification  No.SO(G)S&L/1-69/06/Vol-1/DPE/LIB  dated, 13-11-2007, and  Notification = No.SO(PE)
4-5/SSRC/Meeting/2012/Teaching Cadre, dated, 13.11.2012, the following further amendments shall be made, namely:

AMENDMENTS

¢
Im the Appendix,-

(1) Serial No. 1 shall be renumbered as 1B and before Serial No. 1B, as so renumbered, the Sfollowing new entries shall be
r inserted in respective columns, namely: ' :

f1 | 2 3 4 5
%y | Subject Specialist | 1. At least second class Master’s Degree or | 23t0 35 | (a)  Fifty per cent by promotion, on the basis
(BPS-17) four years BS Degree in the relevant | years of seniority-cum-fitness, for ‘the relevant

subject; and subject from amongst the Secondary School

ii. Bachelor” of “Edcation oF Master” of Teachers (BPS-16), with at least five years

B Educdtios (Industrial Art or Businéss| = = serviee as such and having qualification
A R Education)” “or: “M.A - Education or mentioned in column No. 3.
o _ equivalent  qualification  from a . _ . ‘ .
: T recognized UniBersity T T s L Note: If no suitable candidate is available in the

L pemor e

- o irelevant subject the post falling in their
| Dadelimo. o EmIiooEnT S~ o ob o ipromotion quota shall be filled by initial

(1)

ae
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L

recruttment; and
(b)  fifty percent by initial recruitment.

14 | Director Physical
| Education
(BPS-17)

At least second class Master’s Degree in
Physical Education from a recognized
University.

22-35
years

S It LT Tt s e cwn o TETAT ST RIS STt nar Samwm . e -

R i LT R S B L R

(a) Fifty percent by promotion, on the basis of
seniority-cum-fitness, from amongst Senior
Physical Education Teachers (BPS-16), with
‘at least five years service as Senior Physical
Education Teacher and Physical Education
Teacher ~ and  having  qualification
mentioned in column No. 3:

Provided that if no suitable person
1s available from amongst Senior Physical
Education Teachers for promotion then the -

post shall be filled by promotion, on the |

basis of seniority-cum-fitness, from

amongst the Physical Education Teachers, |
with at least five years service as such and !
having qualification mentioned in column

No. 3;

Note:- If no suitable candidate is available
in the relevant cadres of the above teachers
,the post falling in their promotion quota
shall be filled by initial recruitment; and

(b) fifty percent by initial recruitment’i_and. |,

(2)




(1)

against Serial No. 1B, as so renumbered, for the existing entries, the following Shall be substituted, in respective columns,

hamely:
1 2 3 ) 4 5
71p | Secondary School | I. At least second class Bachelor | 21to 35 | 1. Seventy Five per cent by promotion, on the
Teacher (BPS-16) Degree’s ~ from a  recognized i years. basis of seniority-cum-fitness, from . the

- — e =

University on need basis from the i

Sfollowing groups with two subject

(a) (Chemuistry, Botany or Zoology),

(b) (Physics, Maths “A” or “B” or Statistics)

Or

Or

(c) (Humanities and other equivalent

11

groups at degree level with English
as compulsory subject;

and
Bachelor of Education or Master of
Education  (Industrial Art. or
‘Business  Education) or MA
Education or equivalent
qualifications from a recognized
University. )

district concerned in the following manner:
(a) forty per cent from amongst the Senior
Certified Teachers (BPS-16), with at least
five years service as Senior Certified
Teacher and Certified Teacher and
having  qualification  mentioned in
column No.3: '

Provided -that if no suitable
candidate is available from amongst
Senior Certified Teachers for promotion ,
then the post shall be filled by promotion,
on the basis of seniority-cum-fitness,
Jrom amongst Certified Teachers, with
at least five years service as such and
having qualification mentioned in
column No. 3; '

(b) four per cent from amongst the Senior
D¥awing Masters(BPS-16), with at least

five years service as Senior Drawing |

Masters and Drawing Masters and
having qualification ~mentioned in
column No.3:

-

&)




Provided that if no suitable
candidate is available from amongst
Senior Drawing Masters for promotion
then the post shall be filled by promotion,
on the basis of seniority-cum-fitness,
Jrom amongst Drawing Masters with at
least five years service as such and
having  qualification mentioned in
column No. 3;

(c) four per cent from amongst the Senior
Arabic Teachers(BPS-16), with at least
five years service as Senior Arabic
Teachers and Arabic Teachers, and
having qualification mentioned in
column No.3:

Provided that if no suitable
candidate is available from amongst
Senior Arabic Teachers for promotion
then the post shall be filled by
promotion, on the basis of seniority-

cum-fitness, from Arabic Teachers with |-

at least five years service as such and .
having qualification mentioned in
column No. 3;

(d) four per centjrom amongst' the Senior:|

Theology Teachers(BPS-16); with at least
five years service as Senior Theology
Teachers and Theology Teachers and
having qualification mentioned in

column, No.3: |




- L ma

Provided that 1if no suitable
candidate is available from amongst
Senior Theology Teachers for promotion
then the post shall be filled by promotion,
on the basis of seniority-cum-fitness,
from amongst Theology Teachers with at
least five years service as such and
having qualification mentioned in
column No. 3;

(e) three per cent from amongst the Senior

Qaris (BPS-16), with at least five years
service as Senior Qari and Qari and
having qualification mentioned 1in
column No.3:

Provided that if no suitable
candidate is available from amongst the
Senior Qaris then the post shall be filled
by promotion, on the basis of seniority-
cum-fitness, from Qaris with at least five
years service as such and having
qualification mentioned in column No. 3;

(f)  twenty per cent from amongst the

Primary School Head Teachers (BPS-16),
with at least seven years service as|
Primary School Head Teachers awd |
Senior Primary School Teachers and
Primary School Teachers and having

-qualification mentioned in column No. 3:-

Provided that 1if no suitable
candidate is available from amongst-|-




'SECRETARY TO GOVERNMENT OF KHYBER PAKHTUNKHWA
@ ELEMENTARY & SECONDARY EDUCATION DEPARTMENT

Endst : of even No & date:

The Secretary to Government of Khyber Pakhtunkhwa, Establishment and Administration Department Peshawar.
The Secretary to Government of Khyber Pakhtunkhwa, Finance Department Peshawar.

The Secretary to Government of Khyber Pakhtunkhwa, Law Department Peshawar

The Secretary Khyber Pakhtunkhwa, Public Service Commission Peshawar.

The Accountant General Khyber Pakhtunkhwa Peshawar.

The Director, Elementary and Secondary Education Department Khyber Pakhtunkhwa Peshawar

The Director of Education (FATA) Peshawar.

The Director, Curriculum and Teacher Education Khyber Pakhtunkhwa Abbottabad.

The Director, (PITE) Khyber Pakhtunkhwa Peshawar.

10. The Director, ESRU Elementary and Secondary Education Department Khyber Pakhtunkhwa Peshawar.
11. Manager Government Printing Press Khyber Palkhtunkhwa Peshawar.

12. The Deputy Director, EMIS (S&SE) Department Khyber Pakhtunkhwa Peshaway.

DOV A Ao

\O

13. All District Education Officer (M&F) in Khyber Pakhtunkhwa. £33

14. All District Account Officer in Khybeér Pakhtunkhwa. i : B5.8

15. All Agency Education Officer in FATA ) : i

16. All Agency Account Officer in FATA. m

17. PS to Governor Khyber Pakhtunkhwa. Peshawar. o .
18. PS to Chief Minister Khyber Pakhtunkhwa. Peshawar. g«:ﬁ_
19. PS to Chief Secretary Khyber Pakhtunkhwa. Peshawar. ‘ =

20.PS to Minister E&SE Khyber Pakhtunkhwa. Peshawar.
21. PS to Secretary E&SE Khyber Pakhtunkhwa. Peshawar.
22.Master file

-a o -a v -

(ZAMIN KHAN MOMAND) T
SECTION OFFICER (PRIMARY)

S E ™
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BETT]ER COPY OF ANNE‘{URE ....... C

. B PESHAWAR HIGH COURT BANNU BENCH

FOR OF ORDER SHEET

Date of “order

lor . other

proceedings

Order or other proceedlng‘s with signature of judge(s) -

(1)

@

28/01/2016

W.P No. 73-B-2014,

Present Mr. Ali J an Khan advocate for pet1t10ner

MUHAMMAD GHAZANFAR KHAN (J):- The

.petltloner namely Mumtaz Khan §/O Guli Jan, through the

instant Constitutional petition under Article 199 of the

- Constitution of Islamic. Republic of Pakistan 1973, seeks

issuance ' of -directions to the respondents/department to
consider him for promotion in the post of SST in BPS-16 in.

view of the Departmental Promotlon Committee meetlng
held on 18. 01 2014.

2. We have  heard leamed counsel for the pet1t1oner and
gone through the avaxlable record of the case. -

3. Perusal of record transpires that the petitioner has passed
BA in third division while as per Notification bearing No.
SOINS/SSR(Y)III,. dated 18.1.2011, ‘the  minimum
qualifications for the post of SST (BPS-16) are Second
Class Bachelor’s degree or MA in Education or Bachelor’s

Degree in Education. The record further shows that the

petitioner has also passed M.Ed during the year 2000. in
second division and M.A History and Pak Study during the
session 2003 in second division and M.A. History and Pak
Study during the session 2003 in second division.

4.-In wake of the above, we direct the respondents to
consider the ‘petitioner for promotion to the post of SST
(BPS-16) in the next Departmental Promotion Committee
meeting on the basis of his degree in MA. History and Pak
Study coupled with M.ED qualifications. The writ petition
is disposed of in the above terms.

ANNOUNCED

28.01.2016
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:_ JUD (’]ﬂ_/!ENT

Date Ofllci'{tfihg L R

- Piioner

Respondents’ %

_ Yﬁn/z]i/IUiEL I Is)'}’ dN,'.,- ”llnouoh thc 1nslanL wn

undcr AI'LIGIV 199 of ilu Islmmc Repubhc of P'ﬂ\:st‘.n 197 5 ﬂm N

petitioner sesks declaration to the effect that the act of

respondent No.3 wheréby the promotion notification dated .

28.10.201% Ywas \mdxdrawn wde Impuvncd notlﬁcatxon dated
T

. 24.04. ”014 on ihc ground of‘havmg.,
< :

chwswn) is xllwﬂ and without lawful authonty and agai

A judgment of i his court nassccl in W.P.No. S8-B of 2014. : & .

2. In essence, the petitiohér was initially appointed ag

Certified Teacher '\nd as per eatitlement, later on promoted 10

/ / .
. the post of Semo; Certified J.CchhCl (BPS-16) vide ﬂo'xitccum’

dated 28.10.2014" wpeleaﬁcl the pctmoner assume d the charge
U

< ofthe said post on w and after. performing his dutics L.
\\f - to the satisfaction of ms compc{cnt authouty, on 24 L4 ”011.

: .‘;:ﬂ‘lﬁ‘spon\]cnl No 3 ﬂdb pdssed hls“ impugned nohﬁc.mon and, 0.'5 o




O /C

der of the pehtxonel wa

such, the promoticn or S Wuhdu Wi On

~the ground of having B.S¢ in thirg .divis-ion

3.

 Comments were called-from responclan No \irho filed
the same avcmﬂ*r therein that though petitioner Was promoted

s ~ " . . L . B L i : -

- Jbsser to the post of §S7 vide notification dateq 28.10.2014 by -
-~ . . -———— . - . . — .- ' .
Teéspondent No.2 hut op Scrutinizing  his ,quajliﬁ'cation

documems it was found that petitioner was not ehmble fm-

promotion to the gost of 83T being B Sc ﬂmd d.‘vision'c'z’, '

henee, hig promaotion order was de-notified bv the ,.Jnccfcu-

Elementa.ry and Szcondary .!.JdLlC’ltKOH I\hyom nlxhlun}\hwa

Peshawar and on the CthCf‘OI_l of Dircctor the plomotxon order :

of the petitioner vyas withdrawn vide Impugned noﬁﬁchtmn |
dated 24.04 ’20»1 S

It “has’; fmmer been 'nfened m ﬂw commen s that |
promouon order of thc peunoner W'lS Wlﬂ]dlﬂWl’l on the Uroundl -V | S

of B.Sc third dmsion and it was done in light of pohr‘) R

curculated vide Notifi ication No SO(PE)4 5/ QSRC / mer*tt,nff / e

2013 )13 / teaching cadre aatcd 24.07.2014 accorchnv to wi nch tne
ﬁ\__\‘_
method of recruitment of SST was specifi ecT mth a f rst
cQudition of at least sccond class BA /B.8c from a reccgmfed
I"‘—' | Umvei_art Y on need basis mth t\vo relevant SubJBCLS albnowwl’ s
~ | anon or. B. Ed' Tom . the e




© criteria / policy for the civil servants and a civil servant is not.

supposed to be traated with a set of rules of his own choize. -

5. In responss to Para-6 of the petition, respondent No.3

averred in the commeats that the judgment of this court was

77

ahnounccd onn 04.06.2015 whereas the wi@dtawzﬁ ord:m"df the .
petitioner was passed on 24.04.2015, prior to thc'anﬁoﬁn'cégxcn't
of the judgment. | |
6. The main contention of learned Acouns"ell for the

" petitioner is that this; court has already dééia_rcd‘ thé Londmor of

having third division as null and void in its judgment dated -

04.06.2015 and the case of the petitioner is cn better footing for

the reason that in the referred judgment the petitioner had not .
been appointed but so far. as the case of the petitioner is

_concermed;. he was duly promoted rather received ils benefits

from 28.10.201410.:24:04.2015 and thus, the impugned érder is

illegal, without lawful avthortty and jurisdiction.

-

7. Admitizdly, the petitioner was duly promoted to the

post in -question” on 23.10.2014 after the departmental

romotion commitfes evaluated his case / PERs.
p ed

8. Now the question for determination before this court

would be that when the petitioner va.Canll-}’lpCl"fOl‘ﬁl'C;d his duties

A

o the: promoted post and (hat too for. six long months, then

entide.3 ca ithdraw the sarlier proiotion % |

PR T |:
IQ.“:_-‘-j- .




8. It appears from the record that a Division Bench of thig

had already deciared the condition of having third Jw.smn ag

nuli and void 1 its judgment dated 04. 06 2015 which fact has

also been affirmed by the respondent No.3 in his comments by

stating that they were not aware of that judgment at the timé of
withdrawal of the impugned. promotion o.f the petitioner an&
when the case of the present petitioner is at pﬁr with that of 'Tlm
petitioner therein, rather on better footing because <.hc petitioner

| was not only plO]hOl.cd to the post in quesuon but hf‘ pc’:rformed |

his duties for six long months and received its beneﬁts, the

be set at naught.

5. It is also a wcll setiled principle of faw that once a

. benefii is granted to a civil Servant, cannot be taken back from

"lﬂble m, the caﬁe n ;1"01;1, mor"so :

2 omotwn mdm of thc Jmuffui y ph cd tedchers.

—_—
_ Pakistan.
.j . 10.  For the reasons 1i1_ept‘ioned- above, tiiiv : peﬁ‘tion iz
\) N abcepted and tue impugnéd noiiﬁcati‘on dat d 24.04 20 3: |
N~ - issued by respondent No.3, ”\’\'hbl‘&b}’ the promhcum 01-dc~ of thc -

impugned notification pessed by respondent No.3 js required to”

and, if'so, very sumgellt <trong rcasons are rcqu ired for the '

havmfr B Sc mud dmsmn have not bcen so far withdr.aWn )

which is clearly VlOlthlOP of Article 25 of the Constuuuon of -

jc"ed to be thnout"lmhul




s -

authority and, as’ such, the promotion notification. dated

28.10.2014 is hereby restorad.

| »
_ . . Announced: ’
; _ - _05.04-.2016.‘
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GOVERNMENT OF KHYBER PAKHTUNKHWA
ESTABLISHMENT DEPARTMENT
Dated Peshawar the December, 15 of 2011

- NOTIFICATION o

No. SOE-II (ED) 2(14)2011:-In ‘exercise of the powers conferred by ‘Section 26 of the

. ‘Khyber Pakhtunkhwa C1v1l Servants Act, 1973 (Khyber Pakhtunkhwa. Act. No.XVIII of
- 1973), the Chief MINISTER OF THE Khyber Pakhtunkhwa is pleased to direct that in the .
Khyber Pakhtunkhwa Provmcml Managernent Service Rules 2007, the followmg further |
. amendment shall be. made, namely

| -'AMENDM-ENT

In Schedule-l agamst Sr. No. 1 in Colurnn No.3, the full stop appeanng at the end shall be

réplaced by colon and thereafter that following proviso shall be added, namely:

" “Provided that a candidate who has obtained a 3™ Division or D Grade in Bachelor’s

‘Degree will be eligible for the examination-in cases where he/she has obtained a higher

va1sxon in Master s Degree”

CHIEF SECRETARY
KHYBER PAKHT UNKHWA
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GOVERNMENT OF K INVBER PARHTUN RIAEARIAN
i)T._.J'{' A MU ARTTNENT

Qated Feniaar the December, 15,2071
NOTIF (‘.A’I'IO:\'
No. SOL.II (ED) 21 aV"O‘!'I - In exercise of the powers cunlerred by Section

]

26 of the Rhyber Pakhtunkivwa Civil Servaits #et, 1973 (Khyber Pakhtunkhwa
Act No. VT of 1973), the Chicf Minister of the Fhyber Pakhtunkhava is pleased
to direct that in the Khyber Pakbiuakhwa Provas ial Management Servies Rulas,

2007, the followi ing further armendment, siall le n.ade, namaly:
AMENDMENT

- H . i M
- InSchedute-l, agaivst Sro Nok in Columiy Mo, 3. the Fuils stup appearing at the
.. end shaii be replaced by colen and therearter il f Lallowing pravise shall be
added, nameiy:

“Provided that b candidote who bes alisin <d 3 30 Dhivesion ae D-Crade 1n
Bacheler's Degree will be eligibly for the cxamination in cases where -

he/she hias obiained o hugher J visian in aaster’s Dopree.”,

: .  CHIEE SECKETARY .
KHYLBLER U FTUNICTHWA

CEndst. No, & dale even

Copy af the sbove is lunwarded te-

I N N SO -~

Adititions! Cheef Seeretars, IKhypber Pakhtu "khv.‘.x.
. Scerciary o Governor, }\n) oer Pakhtuniihny
Prmc:p i Seerelary to Chicl Minister, I..v,'bu Pnthunkln-m
Seaior Member Board of Revenue, Kiwber Pakhtunkhwa
. Al Administrative Secretarios, hhybu Pakhtunsiiea, .
. Secrotary (Administration & Coordination) Civil Seeretanat FATA.
. Chairrnan, Khyber Fakhtunkhwa Publie Seevice Commission.
. Accoetani General, Khyber Pak hiunhive, Peshanae
9. DBirecior, 51NN Departimeni. o
10, Secretary .\.., Loy Fa:..mml\h wa Publi ¢ Serce ©
1. PSie Chivi Secrctary, K hylber Pakliundidnea
o0 e Heerete e Baleblishiaen
NN PAs o Auddiionnt Secretary (Ist)/ Breputy Seeret u-'(l W) Esiablishawent
: I‘Jcp:nr!.;-rrun:. :

CTL Office arder fite, , AR o
. . 1([}-’

(FARYAL KAZIN)
SECTION OFFICER (L.11)
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Subject:

Respected Slr,

Dated: 19.03.2020

“The Secretary, o : o F o
E&SE Department, .. ... L ' o

' Khybqr Pakhtunkhwa, Peshaw’ar'

DEPARTMENTAL APPEAL AGAINST THE INACTION OF THE
RLSPONDENTS BY NOT CONSIDERING THE _APPELLANT FOR
PROMOTION TO THE POST OF. SST (BPS 16) ON THE BASIS OF

' 'HAVING BACHELOR DEGREE IN 3*° DIVISION AND AGIANST."
- THE SERVICE RULES NOTIFIED ON 24.07.2014 WHERERBY THE
- CONDITION QF BACHELOR 2™ DIVISION HAS BEEN INSERTED

IN SERIAL NO. IB COLUMN NO. 3(1) OF THE TABLE

_ With due respect it is stated that I was initially appointed as Primary
School Teacher in the respondent Department and right from my 1%
appointment | am performing my duties quite efficiently and upto the entire

- satisfaction of his superiors. I have the higher qualification of Master in "

Education in second Division but the authorities issued the impugned .
Notification dated 24.07.2014 whereby the post of SST ‘was. restricted and

20% promotion quota to the aforementioned post was reserved for Primary -
School Teachers. That according to the said Notification required -
qualification for initial recruitment as well as promotioh was mentioned as
second class bachelor degree. That thé concerned authority denied promotion
of my some colleagués to the post of SST due to having third class bachelor
degree. They were feeling aqgneved filed writ petitions which were allowed
in favor of petmoners vide Judgment dated 05.04.2016 and 28.01.2016 and
consequently they were promoted to the post of SST. That I was also denied
promotion due to having third class bachclor degree despite the fact that T am
having second division in higher quahﬁcatlon of Master in education. That
being a similar placed emplovee .lslpproached the concerned authority to
extend the same benefit of the abové mentioned judgments but in vain. That
the establishment Department issued a Notification dated 15.12.2011
whereby amendment has. been made in PMS rules 2007 by providing that a
candidate who has obtain 3" division in bachelor degree will be eligible for

the examination in cases where he/she has obtained a higher division in

Master’s degree. That feeling aggrieved from the inaction of the concerned

autbority by not considering me for promotion to the post of SST (BPS-16)
filed the instant Departmental appeal before your good self.

It is therefore, most humbly prayed that on acceptance of this
- Department appeal I may very kindly be considered for promotion to'the post
of SST (BPS-16) from the date when mf/ colleagues and junior colleagues
were promoted with all consequential benefits including seniority. Any other
remedy which your good self deems fit that may also be awarded ‘in my

PLICARNT
(H* /l
ABDUL HADI, SCT (BPS-16),

GHS Naryab, District Hangu

favor




VAKALATNAMA

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

OF 2020

- k (APPELLANT)
. M (PLAINTIFF)
hAAAS (PETITIONER)

' VERSUS

fotecclor Dt CEFENDANT)
I/)A/e %&éz/ /4% |

Do hereby “appoint and constitute NOOR MOHAMMAD
KHATTAK, Advocate, Peshawar to appear, plead, act,
compromise, withdraw or refer to arbitration for me/us as
my/our Counsel/Advocate in the above noted matter,
without any liability for his default and with the authority to
engage/appoint any other Advocate Counsel on my/our cost.
I/we authorize the said Advocate to deposit, withdraw and
receive on myj/our behalf all sums and amounts payable or
deposited on my/our account in the above noted matter.

Dated. [ /2020

NOOR MOHA MAD KHATTAK

KAMRAN T@gv
MIR ZAMANSAFI
: &

* AFRASTAB KHAN WAZIR
ADVOCATES

OFFICE: N
Flat No.4, 2" Floor, Juma Khan - g
Plaza, near FATA Secretariat, -

Warsak Road, Peshawar.
Mobile No.0345-9383141
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PEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
= |  PESHAWAR

APPEAL NO. /2020

ABDUL HADI | VS EDUCATION DEPTT:

APPLICATION FOR CORRECTION OF ADDRESS OF THE
RESPONDENT NO.5 IN THE ABOVE TITLED APPEAL

R/SHEWETH:

1- That the appellant filed the abovementioned appeal which is pending
o adjudication before this August Tribunal and is fixed for hearing/reply
. on dated 31.03.21.

2- That there is certain mistake in the address of the respondent No.5,
mistakenly copiéd and pasted in the subject appeal which is subject
to correction as correct address is as under. '

“Correct Address of Respondent No:5"

5- The District Education Officer, (male) District Hangu.'

It is therefore most humbly requested that the above correct address |

of the respondent may very kindly be inserted-in the array of respondents.
- APPLICANT

- ABDUL HADI

THROUGH: M -
AFRASIABKHAN WAZIR

ADVOCATE




