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Service Appeal No. 1153/2019

Date of Institution ... ~ 17.09.2019
s Date of Decision ... 12.10.2021 -

Aurangzéb Kashmiri, Ex-Junior Clerk, Office of the Executive Engineer, Bu'ilding
Division Mardan, R/o Sheikh Maltoon, Street No. 15, House No. S-326, Mardan.
- (Appellant)

VERSUS

The Secretary Govt. of Khyber Pakhtunkhwa, Communication and Works
Department, Civil Secretariat, Peshawar and three others.

~ (Respondents)

MR. KHUSH DIL KHAN

Advocate For Appellant

MR. ASIF MASOOD AL SHAH, ,

" Deputy District Attorney - ' For respondents

ROZINA REHMAN MEMBER (JUDICIAL) ,

ATIQ-UR-REHMAN WAZIR - MEMBER (EXECUTIVE)
| ' ' - . .
: \/\J W/'"""""“"""""""““""""""
’ ‘ JUDGMENT |

ATIQ-UR-REMHMAN WAZIR MEMBER (E):- Brief facts of the case are

that the appellant was employee of respondents department'hlolding the post of
juniof clerk. The appellant was also officer bearer of APCA, Khyber Pakhtunkhw_a, i
- holding the position of President.in the Cabinet. The appellant was transferred vide
order dated 15-03-2107 to Dir Lower, aga‘inst whiéh he filed departmenfal appeal
dated 28-03-2017, but the same remained unattended. A declaratory suit was also
filed by the appellant against tHe impugned transfer order in the ‘court of civil

judge, which was admitted and status quo was granted, but the appellant sought

. withdrawal of the same and filed service appeal No. 85/2019 in'this Tribunal by |
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) imposition of major pénalty of compulsory retirement from service was passed vide

. a0
L. 5,

challenging his transfer order,. but.in thé;r,rjganyghile the impugned order of

order dated 14-05-2019, hence his service appeal was dismissed being in-
fruct™us. The appellant filed departmental appeal dated 20-05-2019, which was
not responded within the statutory period of 90 days, hence the instant service
appeal with prayers that the impugned order dated 14-05-2019 may be set aside

and the appellant may be re-instated in service with all back benefits.

02. Learned counsel for the appellant has contended that tﬁe allegations
leveled against the appellant are baseless, does not constituté mis-conduct
entaili-ng major penalty of compulsory retirement, hence the impugned order is not
sustainable and liable to be set aside; that the appellant has never defied his
transfer order intentionally or deliberately, but on the basis of status quo gran_ted

by the Court of Civil Judge, he retained the charge of his duty, which he regularly

paid monthly salaries, thus the disciplinary proceedings were

malafiedly initiated against the appellant for ulterior motive and he was politically

victimized for his union activities being the president of APCA, therefore, the

impugned order is unfair, malafidies, without lawful authority and liable to be set
aside; that major penalty was imposed upon the appellant without holding a regular
inquiry and the apex court in plethora of judgment have held that regular inquiry is
must before imposition of major penalty; that the charges against the appellant are
not so grave as to impose majdr penalty of compulsory retirement, which is harsh
and does not commensurate with nature of the charges; that charge
sheet/statement of allegation was served upon appellant on 14—11-2017, while
show cause notice was served on 29-11-2018, whereas impugned order was
passed and issued on 14-05-2019 with inordinate delay, without legal justification,
thus the proceedings and the subsequent impugned order has no legal sanctity and
has »Iost it venom and sting; that the appellént was condemned unheard, the

impugned order was passed at back of the appellant, no proper opportunity of

defense was provided to the appellant, as the allegation pertaining to factual
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T o contrbversies which could only bé“.re"ébl\;(éd thiié&é:ﬁ"'r-'égular.inquiry, vyhich however ’
waijnhot done in »caks‘e' of the appéllant, thus the impugned order is illegal and‘ not .
sustainable in the eye of law;ﬁgngt},re§p9n<1ent).yqj 1 has not acted in acco’rdancéf
with law and rules and unlawfully retained the departmental appeal of éppéllant

without any decision which is unfair and unjust.

| 03. Learned Deputy District Aftornéy for respondents has cohtended that

‘ being civil servant, the appellant is supbosed to serve anYwhere wifhin or outside

’thé proviﬁce, aé enunciated in Section—lO of Civil Servant Act, 1973; that the
appellant was rélieved of his duty'with effect from 28—03-2017,‘ but‘ he did not
repoi't arrival at the place of his tréﬁsfer; that due to non-compliance of transfer
orders, the~ appellant was issued charge sheet/statement of allegations by | o 1
appointing an inquiry officer vide order.dated 14-11-2017; upon completion of | “
‘inquiry, show causé ndtice was served upon the appellant, to which he responded,t
but his reply was not found convincing, hence taking a Iénient view and keeping ih g

view his length of service, the appellant was awarded with major punishment of ’

from service. - | | o

04. We have heard learned counsel for the parties and have perused the
record.
05. “ Record reveals that the appellant obtained status quo against his transfer

order dated 15-03-2017 and retainéd his place of posting as well as continued to
réceive his salaries as well. He withdrew the suit with the understanding that his -
transfer order will ‘be cancelled by the respondents as per their commitments made"‘
with him, but instead, the respondents initiated disciplinary proceedings against
him after withdrawal of declaratory suit. Placed on record is a fact finding inquiry,-
which fully supp.orts fhe_ stance of the appellanf regarding his retention on his
previous post, ‘which shows that the appellant did not disobey orders of his
tfansfer, but stayed at his 'post due to orders of court. We have found that no .
régular inquiry was conducted aigaihst the appellant, nor he was afforded proper.

opportunity of defense, rather piecemeal proceedings have been conducted against

_ . ! . X .




him -as charge sheet/statement of allegations has been served upon him on -

- 14- 1N017 whereas show cause notice was served upon him on 29 11-2018 aﬁer

lapse of almost one year whereas impugned order was passed on 14- 05-2019 after'

R

delay of another 6 months whlch shows malaf' de on part of the respondents, as
the appellant was representlng his co- employees through AII Pakistan Clerk
: Assocsation hence respondents had developed a grudge towards the appellant for
his activities'for welfare of the clerk community, which ultimately resulted into
award of major punishment of compulsory retirement from service,y which however
was not warranted. It otherwise appears a harshl penalty, eve‘n if the appellant had

not complied such transfer order without aide of verdict.of a court.

06. In view of the foregoing discussion, the instant appeal is accepted. The

impugned order-dated 14-05-2019 is set aside and the appellant stands re-instated -

in service with all back benefits. Parties are left to bear the_ir own costs. File be

consigned to record room.

ANNOUNCED
12.10.2021

-

(ATIQ UR REHMAN WAZIR)
MEMBER (E)
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12.&0},_.2621 "~ Mr. Khush Din Khan, 'Ad\l/ocate for the appellant present. Mr.‘ Asif
S Masood Ali Shah, Deputy District Attorney alongwith Mr. Haseeb Ullah
' Su'perintendent for‘ respondents present. Argu-rﬁents hlear4d é.hd record
perused. |
| yide our detailed judgment of today; separatély blaéed on ﬁle, the
‘instant appeal is accepted‘. The impﬁgned order dated 14-05-2019 is set
aside and the appellant sté,hds re-instated in service with all back'beneﬁts.

Parties are left to bear their own costs. File be consigned to record room.

ANNOUNCED
12.10.2021

(ATIQ UR REHMAN WAZIR)
MEMBER (E)




_ 08.09.2021 . ' Appellant alongwith his counsel Mr.. Khushdil Khan,
. L 3 | Advocaté, present. Mr. Riaz Gul Admin Ofﬁcef alongwith Mr.
Muhammad Rasheed Deputy District Attorney for the
respondents present.

Learned Deputy District Attorney sought adjourhment |
on the ground that: the brief of the instant appeal was
handed over to him very lately, therefore, he has not made
preparation for“ argtjments Learned édﬁnsél fi‘)? the
appellant having no obJectaon on the ad]ournment

Adjourned. To come up for arguments before the D.B on

16.09.2021.

(ATIQ UR REHMAN-WAZIR) . (SALAH -UD: DIN) A

| MEMBER (EXEC,ULI.YE) MEMBER (JUDICIAL)
16.09.2021 Appéllant m person present. Mr. Riaz Gul, Adrhin Officer

the respondents present.
_Appellant requested for adjournment on the ground that
" his counsel is ill. Adjourned. To come up for arguments before

the D.B on 12.10.2021.
..___-—’/
)/

" (ATIQ-UR-REHMAN WAZIR) (SALAH-UD-DIN)

MEMBER (EXECUTIVE) MEMBER (JUDICIAL)

Baamiantrn 1

alongwith Mr. Muhammad Rasheed,'Deputy District Attorney f_or'_' :
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30.08.2021 Appellant along-with his counsel Mr.. Khush Dil -Khan,"
| Advocate, present. Mr. Riaz Gul,AAden Ofﬁcér alongWith Mr. -
Muhammad Rasheed, Deputy District At’torney"for the
respondents present. | ', .
Learned counsel for the appelllant' sought adjoul*hment on

the ground that due to some engagements, hé-has- hot met = -

preparation for arguments. Adjourned. -To come -up for
arguments before the D.B on 08.09.2021. o

(ATIQ-UR-REHMAN WAZIR) -~ (SALAH-UD-DIN) _
MEMBER (EXECUTIVE)" MEMBER (JUDICIAL) -~ -




-_.01_':02.'20'21:"“: - Due to summer. vacation, case is adjourned to 01 02 7,’ \

for the same as before

4&3% |

o 01.02.2021 " o : Appellant is present in person. Muhammad Rasheed learned

Deputy District Attorney alongW|th Riaz  Admin Ofﬂcer for
' respondents present.

Appellant_inforrhed the bench that his counsel could not
- attend the Tribunal today due to a blockade of the rcad heid by the
brocession out pouring flow from the suburban flanks %o'f the city
‘and requested for adjournment. The request is acceded to and the
"appeal is adjourned to 15.03. 2021 On which to come 0, for

arguments before D.B.

Atiq-Ur-Rehman Wazir)
Member (E)

- 15.,03;202‘:1' , - Appellant in person and Mr. Muhammad'Ra'shid, DDA
- alongwith Riaz Gul, Admin Officer for the fespondents
present.
Former requests fo'r adjournment as his Iearhéd 'counsel
is not avaiilable today.

Adjourned to 28.04.2021before D.B.

(Mian Muhammé&d) Chairman
Member(E)




05.08.2020 - Due to summer vacation case to come up for the same on _ L
~ " 07.10.2020 before D.B. B SNT  t
- 07.10.2020 | Appellant present through counsel.
Zara Tajwar learned Deputy District - Attorney for o

respondents present. : R ‘

-~ Former réquésts for adjournment. Adjourned.'ToA'comeAin S

Ry for arguments on 28.10.2020 before D.B. . o N
\ A} : A T

(Atig ur Rehman Wazir) (Rozina Rehman) CL

Member (E) Member (J)
-, 28.10.2020 Proper D.B is on ToUr, therefore, the ca»se‘i's

adjourned for the same on 30.12{.2020 béfore D.B.-




- /l’
o 06.02.2020 Counsel for the appellant and Addl. AG alongw1th'- :
Muhammad Zaib, Assistant for the respondents.present.
Representative df respondents -has furni’shed

comments, which are placed on record. To come up for 4

rejoinder and arguments on 01.04.2020 before the D.B.

(Ahmad Hassan)
Member

01.04.2020 - Due to public holiday on account of(KDVID 19, the case is . -/
adjourned to 09.06.2020 for same as before.

09.06.2020 Clerk to counsel for the appellant and Mr. Muhammad -
Jan, Deputy District Attorney alongwith Mr. Riaz Gul, Admin ,
Officer for the respondents present. Clerk to counsel for the -
appellant requested for adjournment on the ground that
learned counsel for the appellant is ill and cannot attend the
Tribunal today. Adjourned to 05.08.2020 for rejoinder, if

any, an

ments before D.B.

Vi

(Mian Muhamméad) (M. Amin Khan Kundi)

Member ‘ Member




-
f
e

23%0.2019

Counsel for appellant present.

Contends that major penalty of compulsory

: retirement was imposed upon the appellant through order

* dated 14.05.2019, while no regular inquiry was ever

- conducted against him. The impugned order was result of

* a fact finding/formal inquiry wherein the appellant was not

provided with opportunity to put forth his defense. Further
contends that the allegation, as contained in the

' imp:ugned order, regarding non-compliance of posting

M

23.12.2019

' . -order dated 15.03.2017 was also misconceived. Initially,

“an order of maintenance of status-quo was passed by a

civil court on 28.03.2017 which continued till withdrawal
of the said suit by the appellant. Subsequently, a service
appeal was preferred to Service Tribunal wherein also the
order of transfer of the appellant was suspended. On that

score as well the impugned order is not sustainable.

The appeal in hand, is admitted to regular
hearing subject to all just exceptions in view of available
record and arguments of learned counsel. The appellant is
directed to deposit security and process fee within 10
days. Thereafter, notices be issued to the respondents. To

come up for written reply/ comments on 23.12.2019

before S.B.
Chai&man

Appellant in person present. Addl: AG alongwith
Mr. Naqeebullah, SDO and Mr. M. Zeb, Assistant for
respondents present. Written reply not submitted.
Requested for adjournment. Adjourned. To come up for
written reply/comments on 06.02.2020 before S.B.

Member




Form- A - Pt

A | .
FORM OF ORDER SHEET -
Court of
Case No.- 1153/2019
S.No. Daté of order Order or other proceedings with signature of judge
: proceedings
1 2 3
1 17/09/20%& The appeal of Mr. Aurangzeb Kashmg:;)f;sented today by Mr. ‘
PR Khushdil Khan Advocate may be entered in the'Institution Register and put
up to the Worthy Chairman for proper order please. o - .
Ret%mﬁ"‘“: MIS\vg | -
7 \g[ Dﬁ)‘g/ This case is entrusted to S. Bench for prélirhinary hearing to be |.

pu-t up there on '23) ) ) O'l
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Service Appeal No. I l S é /2019

Aurangzeb Kashmiri,

Ex-Junior Clerk,

Office of the Executive Engineer,
Building Division Mardan,

R/o Sheikh Maltoon, Street No.15,

House No. $-326, Mardan......c.ccceeeeeeeeiinieineriniineeisescnnenenns Appellant.
Versus
The Sccretary,
Govt. of Khyber Pakhtunkhwa,
Communication and Works Department,
Civil Secretariat,
Peshawar and others.......covvvvniiiiiiiiiiiiiiiiiiniiiiia, Respondents.
i
INDEX
“S.N _ Description of Documents I Date ]I  Annexure Pages
1. Memo of Service Appeal. kR 1-5
Copy of office order thereby appellant was & .
transferred from the office of respondent No.3 to 5y - )
2. 15-03-2017 A 0-6
the office of Executive Engineer, C&W Division,
Dir Lower.
Copy of departmental appeal against the
3. impugned transfer order before the respondent 28-03-2017 B 7-8
No.1.
4, Copy of the plaint with status quo order. 17-04-2017 C 9-12
Copy of Order Sheet of this Hon'ble Tribunal ’
5. thereby the Service Appeal No. 85 /2019 was 31-05-2019 D 0-13
dismissed as infructuous.
Copy of the covering letter with the copies of
6. charge sheet and statement of allegations 14-11-2017 E 14-17
! communicated to appellant by the respondent No.2
7. Copy of reply to Charge Sheet by the appellant. 20-11-2017 F 18-19
8. Cop.y of cov.erm‘g letter with copies of Show Cause 29-11-2018 G 20-25
Notice and inquiry report,
9. Copy of reply to Show Cause Notice by the 06-12-2018 H 26-27
appcllant.
f the i
10. Copy of the lm;?ugncc! or.der the-reby appellant was 14-05-2019 I 0-28
compulsory retired with immediate effect. .
1L :Ze(lzi)'p(:f departmental appeal with registered 20-05-2019 / 5 29.32

Through

Dated: [§ /29 /2018

Khush Dil Khan
dvocate
Supretiie Court of Pakistan
'9:B, Haroon Mansion,
Khyber Bazar, Peshawar.
Cell #091-2213445

-

O ~
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'BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

" Service Appeal No.“ 2 019

Aurangzeb Kashmiri,
Ex-Junior Clerk,
Office of the Executive Engineer,
- Building Division Mardan,
R/o Sheikh Maltoon, Street No.15,

House No. S-326, Mardan

PEE I s ersr R s e rasie s e e 0 00 e

fah vhor Pakhtolkhwy

Scrvice Tribunal

Dusca/F =9 2,5/

Appellant.

/ Versus EERRGT

1.  The Secretary,
Govt. of Khyber Pakhtunkhwa,
Communication and Works Department,
Civil Secretariat, Peshawar.

2. The Chief Ehgineer (Centre), _
Communication and Works Department,
Khyber Pakhtunkhwa, Peshawar.

3. The Executive Engineer,
. Communication and Works Department
Building Division, Mardan. "

Mr. Muhammad Israr,

Inquiry Officer / The then Executive Engmeer
Communication and Works Department, L
Building Division-II, Peshawar...................... Respondents.

Fijledto-day )

SERVICE APPEAL UNDER SECTION-4 OF THE KHYBER

PAKHTUNKHWA SERVICE TRIBUNALS ‘ACT, 1974 'A_GAINST

! 3 THE IMPUGNED ORDER DATED ]4-05-2019 THEREBY iMPOSED
MAJOR PENALTY OF COMPULSORY RETIR:EMENT‘ “UPON
APPELLANT” WITH IMMEDIATE EFFECT UNDER RULE :’i4(5)‘(ii)
OF KHYBER PAKHTUNKHWA CIVIL SERVANTS (Efficiency and-

RULES, 2011 AGAINST WH]CH HE FILED

DEPARTMENTAL APPEAL UNDER REGISTERED POST DATED

Registrar *
9 Tﬁ

Discipline)

20-05-2019 BUT THE SAME WAS NOT DISPOSED OFF WITHIN
STATUTORY PERIOD OF 90 DAYS. '




&

Respectfully Sheweth,

Facts giving rise to the present appeal are as under:

That appellant was employee of the respondent department
holding the pnst of Junior Clerk, working in the office of
respondent No.3. In addition, he is also an office bearer of
APCA, Khyber Pakhtunkhwa holding the position of President

in the Cabinet.

That vide order dated 15-03-2017 (Annexure-A), appellant
was transferred to the office of Executive Engineer, C&W
Division, Dir Lower against which he filed departmental
appeal before the respondent No. 1 o:n128-03-2017 but the
same was remained unattended. Copy of departmental appeal

is attached as Annexure-B.

It is pertinent to mention that a deéléfatory- suit against the
impugned transfer order was also filed by the appellant in the
Court of Civil Judge-VII, Mardan, which was admitted and
order of status.qno was passed. Later on, the appellant has
withdrawn the same and filed a Service Appeal No. 85 / 2019
in this Hon'ble Tribunal therein he challenged thq_,impugned
orders of his transfer but when instant impugned order of his
compulsory retirement was passed then the Service Appeal No.
85 /2019 was dismissed being infectious vide order dated 31%
May, 2019. Copies of plaint with status quo order attached as
Annexure-C and Order Sheet dated 31-05-2019 attached as

Annexure-D.

That during pendency of the above referred proceedings, the
respondent No.2 had issued letter. dated 14-11-2017 vide
No. 75-E/1030/CEC/C&WD thereby'served Charge Sheet with

statement of allegations upbn appellanf to which he submitted
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his reply on 2’('):'1»1-2017. Copyofthe covering letter with
copies of Charge Sheet ‘and statement of allegations are.
attached as Annexure-E and copy of reply is attached as

Annexure-F.

That appellant was served with a Show Cause Notice vide
covering letter No. 75-E/408/CEC/C&WD dated 29-11-2018
based on facts finding inquiry report“¢onducted by respondent
No.4 to which he submitted a detailed reply on 06-12-2018.
Copies of covering letter with copies of Show Cause Notice
and Inquiry Report are attached as Annexure-G and copy of

reply attached as Annexure-H.

That withou;c considering the reply of appellant and other
material on the record, respondent No.2 acted in arbitrary
manner and imposed major penalty of compulsory retirement
upon the appellant with immediate effect vide order dated
14-05-2019 (Annexure-I) which was‘unjustiﬁed and tainted
with malafide intention therefore, the same was challenged
through Departmental Appeal dated 20-05-2019 under
registered post by the appellant before the respondent No.1 but
the 'same was not disposed of within statutory period of 90
days. Copy of departmental appeal with registered receipt

attached as Annexure-J.

Hence the present appeal is submitted on the following

]

amongst other grounds:-

That the alleged allegations are baseless and unjustified, do not
constitute misconduct entailing major penalty of compulsory
retirement therefore the impugned order is not sustainable and

liable to be set aside.



i

[

The appellant is an -obediént empﬁlogree of the department and
he never defied his transfer order intentionally, deliberately but
on the basis of the status quo order of the Court of Civil
Judge-VII, Mardan and he retained the charge of his duty
which he regularly performed and paid monthly saiaries. Thus
the disciplinary proceedings were malafidely initiated against
the appellant for ulterior motive -and he was politically
victimized for his union activities being the President of
APCA. Therefore, the impugned order is unfair, malaﬁde

without lawful authority and liable to 'be set aside.

That in the case of appellant, a fact finding inquiry was
conducted by the inqﬁiry officer and on the basis of which a
Show Cause Notice was issued to him anci major penalty of
compulsory retirement was awarded to him without holding
regular inquiry. The fact finding inquiry can never be
substituted thus the impugned order is illegal, without lawful

authority, of no legal effect and liable to be set aside.

That the charges against the appellant are not so 'grave as to
impose major penalty of compulsory retirement which is harsh
and do ﬁot'commensurate with the nature of charges which is
not sustainable under the law and rules on the subject and

liable to be set aside.

That in the case of appellant Charge Sheet was issued on
14-11-2017 while Show Cause Notice served‘upon him on
29-11-2018 and impugned order was 'passed and issued on
14-05-2019 with inordinate delay, without legal justification

thus the proceedings and the subsequent impugned order has

no legal sanctity and has lost its venom and sting.




F. That the appella;lt was condemned’ unheard, the impugned
~ order was passed at his back, no propér opportunity of defence
was provided to him as the allc;gations pertaining to factual
controversies which could only be resolved through regular
inquiry which is not done in this case thus the impugned order

is illegal and not sustainable being violative of principle of

natural justice.

G. That the respondent No.1 has not acted in accordance with law
and rules on subject and .unlawfully retained the departmental
appeal of appellant without any decision which is unfair and

unjust.

It is, therefore, humbly prayed that on 'acééptance of
this service appeal, the disciplinary proceedings against the
appellant may kindly be declared illegal, defective, malafide,
without lawful authority and against the principle of natural
justice as well the impugned order dated 14-05-2019 based on
such defective proceedings may graciously be set aside and

appellant to be reinstated into service with all back benefits.
Any other relief as deemed appropriate in the

circumstances of case not specifically asked for, may also be

granted to appellant.

Through

Dated: v / 4_/2019
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Office Of The Chief Engmeer (Centre) _’“2 /j-é,a
Communication & Works Department 7™

Kihyber Pakhtunkihwa Peshawar

Mo  220-E/__2 727 72 1CEC /T CEWD

QOFFICE ORDER

The following posting/ transfer of Junior Clerks in the C&W Departrent. 15

X . hereby ordered, in the public interest, with immediate effect : -
- i S[‘ S P t . — _.._-,,.,..:.-
) r Name : From - To Remarks
by LNo. ‘ | ]
i Z g (M. Saleemur Rehman | O/0 SE C&W Circle | Junior Clerk O/Q XEN | Existing
‘¢ ”L (Junior Clerk) Mardan - .| C&W Division.Dir Upper| Vacancy
. % 5 Mr. Aurangzeb-V éﬂg:\g'g:;gég XEN Junior Clerk O/O XEN Vice # 3
E / ‘q ,(Jumor Clerk) Mardan o _S&W Dl|_w45ton Dir Lower | - o
~ : Junior Clerk O/O XEN | Junior Clerk O/0 XEN
: %f Mr. Aimal Khan o . o L ‘ .
; i : _ C&W Division Dir Building Division Vice # 2
S Wumor Cer) " | Lower | mardan ..
‘ : | /
i\‘ p e
fjﬁ CHIEF ENGINEER (CENTRE)
i Copy forwarded to the; -
g
Chief Engineer (North) C&W Depanmant Peshawar.
/3 : Superinteriding Engineers C&W Circle Mardan / Dir Lower.

Executive Engineer Building Division Mardan.

Executive Engineers C&W Division Dir L ower / Dir U.pper
District Accounts Officers District Mardan / Oir Lawer / Dir Upper.
Officials Concerned —

;‘ : £ M Dq'f{eehyf .
) / / oy
PGSt 9 P p Gt 2007 e

L6 20t (ad i
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" The s Secretary &7 €5 )
Khyber Pakhtunkhwa Peshawar

Subject: RegresentatlonlDegartmental Appeal _Against  Order No. 220-
E/NM717/CEC/ICE&WD Peshawar Dated 15-03-2017 Issued by your good
Office vide which the etitioner/appellant transferred to office of XEN
C & W Division Dir Lower is incorrect against law . facts and polic
and_in_effective upon the ri hts of appellant and the said order is
liable to be set-aside to the extent of a ellant and the appellant be

allowed to continue his services in his.
office of XEN Building Division Mardan

“~

Respectfully Sheweth,
The appellant humbly submits as under:- i
1. That the appellant is posted in C&W Department as Jumor Clerk in
the office of XEN C & W Building Davrsnon Mardan in- own pay scale .

against the post of Senior Clerk.

2. That the appellant is performing his dutles to the entire satlsfactlon of

his Superiors and the service record of the appellant is spotless and
blameless.

3. That the appellant is not involved in any kind of Departmental
proceeding and it was to the utter shock and dismay when the

appellant received the impugned order dated 15-03- 2017, (Cogy
attached as Annex A)

4. That the transfer order of the appellant is liable to set-as:de on the
following grounds.
GROUNDS

A. That the appellant is the President of All’ Paklstan Clerks Assocsat:on
(APCA) Khyber Pakhtunkhwa hence the appellant is office bearer of
an Association and as per notification of the Provincial Govt the
office bearer cannot be transferred (Copy of notification is attached

as Annex B)

B. That the wife of the appellant Mst Insha Bibi is posted in Educatlon

Separtment Mardan as Qaria BPS-16 at Govt Glrl \.entenmal Model

School Canal Road Mardan. (Copy of service certificate is attached as
Annex C)

C. That as per spouse pelicy it is rrandatory, that both the official
{spouse) will perform thelr dutles at the same station hence the

faresTED
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transfer order of the appellant is Iiabl‘e" to set-aside.(Copy of spouse p g

' ‘policy is attached as Annex D) '

D rhat the impugned trar;s'fer order is bésed on malafide ‘intention
‘which is evident from the said order. o

- E. That as per PIFRA rules and ground realities and record there is no

. vacant post of Junior Clerk in C & W Building Division Mardan hence

the official mentioned at Sr.No.3 Namely Aimai Khan Junior Clerk is

wrongly adjusted against the post of -appeliant just to ha}'ras the
appellant.

F. That fhe impugned order is liable to baé'.:'set-aside just to dlsturb the

Association Activities of the appeliant who has good reputation all

- over the province,

¥
'

Therefore it is humbly brayed that by acceptance of the instant
appeal the impugned order may kindly be set-aside to the extent of
appellant and issue order to continue his éervices in his previous
place of posting i.e. office of XEN C & W Building Division1Mardan.

Dated 28-03-2017 . ‘ Appellan

\
iy

: (Provincial @'sl ent) .
. APCA Khyber ) .
. Pakhtunkhwa -

Ry
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Le:
ated caunsel for the appellant. Mr. \
ith Rinz. Gul Admo o

¢l for private red

D]
It Attorney alongw
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spondents and feamed couns

e acig

Mice order

s furmshed @
compwisory |

( official rewpunden
hy major penaity
(e appeliont

Reproe-entuive o

dited 14082019 where

ol

retireiiicont has been imiposed upon

mle referving (o the office

a
| eamed couns2l for the appelinnt, W
“o . .
. ardet dated 3 05 2019 mentioned ahosc. cocks withdraw al of the
2 —

< . Pre ont s e appeal
+

I In s iew of above, the prescm service appeil 18 hereby dismissed
’ . .

* v g awithdrawn No order as o costa File b c.unsugnc(\ 1 he
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W R4 - —
Yy ﬁ No.75-E/_[°%© /CEC/CBWD

Dated Peshawar the ! t_l /1112017

1o
Engr. Muhammad Israr ~
Executive Engineer
Building Division-li i*eshawar
. : £
Subjecl:- INQUIRY AGAINST MR. AURANGZEB JUNIOR CLERK

Please refer to the subject noted above and to state that the
undersigned (Competent Authori'ty) has been pleased to appoint you as Inquiry
Officer to conduct formal inquiry under the Khyber Pakhtunkhwa Efficiency &
Discipline Rules, 2011, againét Mr. Aurangzeb Junior Clerk O/O Execulive

I?ngjirtcer Building-Division Mardan.

Copies of Charge Sheel/ Statement of Allegations duly signed are
enclosed herewith in duplicate, with the request to serve these upod the above
named official and initiate proceedings against him under 1he Rihyber
Pakhtunkhwa Efficiency & Discipline Rules, 2011, and submit report complete in
all respects o this, office within a week time positively, so as to proceed furthor
in the matter. :

/’/

7

DA/As above: I N

X : . CHIEF ENGINEER (CENTRE)

Copy to the: -

1. Chief Engineer (North) C&W Depaitment Peshawar:
2. Superintending Engineer C&W Circle Mardan.

3. Executive Engineer Building Division Mardan atongwith a cony of

Charge Shee! & Statement of Allegation for his office record and
reference. '

4. Mi. Aurangzeb, Junior Clerk O/O XEN Building Division Mardan

/- alongwith a copy of Charge Sheat & Statement of Allegations,
with the direction o appear before the Inquify Officer on the date
& time fixed by him.

sy AUVRSTES

NGINEER [CENTRE)

- s




2. For the purpose of Inquiry against the said accused with reference to

the above allegations, an Inquiry Officer/inquiry Committee.‘cbnsistihg of the
following, is constituted under Rule-10(1)(a) of the ibid rules:- ~ :¢

_M.Q_La_m@ajj l.SYM )(_é?IY Ba/(l‘,? DI\I:‘Hm-—? .

3. The Inquiry Officer/ Inquiry Committee shall, in accordance with the
provisions of the ibid rules, provide ‘reasonable apportunity of hearing to the
accused, record its findings and make, within thirty days of the receipt of this
order, recommendations or other appropriate action agairst the accused.

.

4. The accused and a well conversant representative of the Department
shall join the proceedings on the date, time and place fixed by the Inquiry
Officer/Inquiry Committee. ' '

GINEER (CENTRE)
C&W DEPARTMENT PESHAWAR
(CO?PETENT AUTHORITY)




Sub:-

Sir,

The Chief Engineer (Centre),

Communication & Works Department,
Khyber Pakhtunkhwa, Peshawar.

Through Inquiry Officer.

REPLY TO CHARGE SHEET WITH STATEMENT OF
ALLEGATION VIDE LETTER DATED 14-11-2017. -

In reference your letter No. 75-E/1030/CEC/C&WD dated

14-11-2017 I herewith submit the requisite reply on following facts

and grounds for your kind consideration. -

That T am Senior Junior Clerk having excellent service record and
also office bearer of Clerk Association (APCA) holding the

‘position of President.

That without cogent reason, I have been transferred from the office
of Executive Engineer, C&W Division Mardan to the Office of
Executive Enginéer, C&W Division Dir Lower which was
prompted by political influence which I had challenged in the
Court of Civil Judge-VII, Mardan and status quo was granted.
Meanwhile 1 also have filed departmental representation before the
Secretary, C&W Department, Khyber Pakhtunkhwa. During this

. period T was regularly performed my duties and receiving monthly -

salaries but then your office issued to me Charge Sheet with
statement of allegation containing of no specific charges which is
herewith denied.

That the alleged allegations are baseless and do not constitute
misconduct and based on political victimization on account of my
association activities which is not sustainable. Moreover I am an

. obedient employee of the department and never refused the
- impugned transfer order deliberately but on the basis of order of

status quo of the Court I retained the charge of my seat.




. :Y ‘ It is therefore, humbly prayed that on acceptance of this
“reply the Charge Sheet with Statement of allegations may kmdly .

be withdrawn in the mterebt of justice.

Thanks ' s TN

“Yours obediently’/

1/f /
| Aurang7eb ﬁashml 1\\\\

_ . , Junior C erk
j I - o Office.of the Executlve Engmeer,
/ : - . Building Division Mardan,
‘ ' ' Rlo Sheikh Maltoon, Street No.15,
""House No. S-326, Mardan

Dated: 20/11/2017 - / }




CHARGE SHEET

'
"

1. I, Engr. Muhammad Ayub Chief Engrneer (Centre) C&W Department :
Peshawar, as competent authority hereby charge you,: Mr Aurangzeb Junior

Clerk O/O Executive Engineer Building D|v13|on Mardan as follow3’ :
| . P ;

i.  That on your transfer from the O/O XEN Burldmg Division
Mardan to the Q/O XEN C&W Divrsron Dlr Lower vrde order
No.220- E/1717/CEC/C&WD dated 15/O°’¢U17 you falled to
report departure ‘and assume ne dutles at the place of your

posting. : ?--;’ o

ii.  You wastofficially relieved from the post at Mardan with effect
from 28/03/2017 as per memo of XEN No 1739/3 E dated
28/03/2017, but failed to | Jom duties at Dir iower as such. -

ii.  Instead to comply with the’ orders, you-ﬁ!ed a Civil Suit in the
Civil Court against the Chief Engirreer {(North) C&WD to Imp!ead
him as Respondent/ Defendan’r attent’ )naHy and got status-quo
from the Court till the next date- 17/(4/2017 as fixed with the
simple wording in Urdu as; -

b LATION2017 2 il IS bl
-c“_;,.F“if:*itfl’;irs_‘-/L‘ /,wi-__ d N7
| .-....JUJ u}wlﬁ? :
-sd- (In English) ‘
Asghar Ali Salarzai
CJ-VilliM Mardan

And has given a wrong impression to XEN of stay orders and

with the ‘manipuiation of offica hands, continued to receive«(
salaries.

2.~ Ey reascns of the abevz, you anpear teo be guilty of risconduct under
Rule-3 of the Khyber Pakhtunkhwa Covl Servants (£ ffrcrency & Disciplinary)
Rules, 2011, and have rendered yourself .'lable to all or any or the penaltres

specified in Rule-4 of the Rules ibid. " . :‘ TR

@STED
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DISCIPLINARY ACTION® |
N <

1. I, Engr. Muhammad Ayub, Chief Engineer (Centre) C&W Department
Peshawar, as competent authority, am of the opinion that Mr: Aurangzeb, Junior
Clerk O/O Executive Engineer Building Division: Mardan has _'rendered himself -
liable lo be proceeded against, as he committed the following acts/ _bmissions,
within  the meaning of Rule-3 of the Khyb’e;r Pakhtunkhwa. (Efficiency &

Disciplinary) Rules, 2011,

iil.

g

STATEMENT OF ALLEGATIONS -+ . .

That on his transfer from the 0/O XEN Building Division Mardan
to the O/O XEN C&W Division Dir Lower vide order.No.220-E/
1717/CEC/ICEWD  dated : 15/03/2017, he - failed to report

‘departure and assume the cuties at the place of his posting.

He was officially relieved Efrom the post at Mardan with effect
from 28/03/2017 as per memo of XEN No.1739/3-E dated
28/03/2017, but failed to join duties at Dir lower as such.

Instead to comply with the orders, he filed a Civil Suit in the Civil
Court against the Chief Engineer (Nbrth) C&WD to ilmpiead him
as Respondert/ Defendant altentionally and got status-quo from
the Courl till the next date 17/04/2017 as fixed with the simpie
wording in‘Urdu as: - .‘
- S ZATI0412017 s Lt S e
Y R J‘ﬁwﬁ-l_; ey

~
e U e

-sd- (In English)
Asghar Ali Salarzai
CJ-VI/IM Mardan " i

And has given a Wreng impression o XEN of stay orders and

with the manipulation of oifice he \ds; continued to receEveJ,

.AT@TED i

salaries.




‘q el I . i . OFFICEOF TrhcqlpF ENGINEER (CENTRE)-
N i L COMMUNlCAT|ON 8 WORKS DEPARTMENT
Pla, LA . S , KHYBER P‘UKHTUNKHWA PESHAWAR
.‘/.\.‘ ] . ) o ) ) ?, %
T O : ‘No.75€/: Y4o8 i1cecicawp

+ "+ Dated Peshawar the_2 9 /11/2018

" To R e ' ~

The Executive Engineer

.

C&W Building Division Mardan . R0
/. .—=— - SUBJECT:  SHOW CAUSE NOTICE - ‘ s

A Show Cause Notlce regarding - mlsconduct in the name of

E Aurangzeb Kashmiri Junior Clerk is sent herewnth for further delivery and service

p o ~ upon the said official. ' - ' | . "'.-‘]

Please ensure that reply of the said Junior Clerk to the Show

- Cause Notice shall be obtained and submitted to this ofﬂce at the earliest W|th in . }e‘":
\ . the. stlpulated perlod ‘ ' - o g’,":.
- o
L - *" CHIEF ENGINEER (CENTRE) - i
k———,;«e»«-«w-—n—- - o ..\ e ‘ ' | ' K
: . e s : - 2o NMW‘
‘ Copy to Mr. Aurangzeb Kashmiri Junior Clerk C/O Executlve Eng:neer il

. | ; . C&W Bmldmg Division Mardan for information and needful

A copy of the Show Cause Notice is also attached.’

DA As Above S
7
/
;""'.‘,
e £ A
~ "K'. .




~impose upon you the pena!ty of &mfﬁaﬂw

ot

.‘ -SHOW CAUSE NOTICE ¥4
;/\\‘A : .' ) Tl‘— Coe . : }/

I, Engr. I\/luhammad Ayub Chiéf Engineer (Centre) C&W Department

Peshawar, Khyber Pakhtunkhwa as Competent Authority, under the Khyber Pakhtunkhwa

Government Servants (Efficiency & Discipline) Rules 2011, do hereby serve you, Mr.
Aurangzeb Kashmiri, Junior Clerk O/O Executive Engineer C&W Division Dir Lower as
follows:- ' | '
1 (i) That consequenﬁ upon the completion of inquiry conducted against you by‘the £
4 Inquiry Officer for which you were given opportunity of hearing; an'd;" " "

(i) On going through the findings and recommendations of the Inquiry Ofiicer, the
' material on record and other connected napers including your defence before

the inquiry officer..

| am satisfied that you have committed the following acts/omissions specified in
rule 3 of the said rules:. ' | a0

(b) guilty of misconduct ‘ | B i

As a result thereof, 1, as Competent [thortty, have tentatively | deCIded to

t,mder Rule-
4 of the said rules.
3. You are thereof, requ1red to show cause as to why the aforesaid pena!ty should

not be mposed upon you and also intimate whether vou deswe to be heard in person

4. If no-reply to this notice is received within seven (07) days or not more than
fifteen (15) days of its delivery, it shall be presumed that you have no defence to put in,
and in that case an ex-parte action shall be taken against you.

5. Acopy of the findings of the Inquiry Officer is enclosed.

(
ChlefE gineer (Centre)
C&W Department Peshawar , -
(Competent Authority)z

@STED
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: Subject:-

/ ~ Introduction:

Statement of Altegatrons

Proceeding: |

- - -

b : ' . *Pagert‘-oftl\ - v
" . 4 N ) T "-l“.l n .?

INQUIRY AGAINST MR AURANGZEB JUNlOR CLERK

'The Chief Engrneer (Centre) C&W Departrnent Khyber.Pakhtunkhwa has appornted

r'the undersrgned as 'rnqurry ofﬁcer vrde. Iett’r

’”
sl

'14.11.2017 to condch mst t\rtr Aurangzeb Junror Cterk olo the"'-'::- i

;Executrve Engrneer Burtdrng Division Mardan as per atlegatrons agarnst him.

I

,“. "

}That on. hrs transfer trom olo Executrve Engrneer Drvrsron Mardan to the olo Exeoutrve
: fEngrneer C&W Drvrsron Dir Lower vrde order No 220 Elt?17/CECIC&WDr dated-
:15.03. 2017 he failed to report departure ‘and assume the duties at the p!ace 6) f: his
posting. - .
” He was offi cralty retreved trom the- post at Mardan wrth eﬁect from 28!03!2017| as per
,‘memo of Execulive Engrneer No. 1739!3 E dated 28/03/2017 but failed {0 join duties at-
Dir lower as such. :
lnstead to. compty with the. orders he fi Ied a civil surt in Crvrl Court against | the Chret
_ Engrneer (North) C&WO to |mp'°ad Him- as respondentl Defendant attenhonalty and _

. . - \ .
K . | .

Vrde this office letter No. 1115/4- E dated 22/11!2017(Annexure~A) Mr. Aurangzeb
Kashmiri Junior Clerk in the off ce of Executlve Englneer Burldrng Division Mardan has

drrecled to submit. wntten reply of allegatrons agarnst hrm alongwrth comptete record.

They were: remrnded agarn and 1garn telephomcally In response they submrtted the h
repty vide fetter No. 1039/3- E dated 12/06/2018( Annexure B) o T o
“The reply of this office letter No.1245/1-H; dated 21/12/2017, to Executive Engineer
Building Division Mardan for change proforma and salary statement was responded
vide Ietter No.1152/3-E, dated 29(06/2018 (Annexure-C) .Final record recerved to this
}’s office or' 02 10, 2018(Copv attached) R I r to

o
i
%

EFERE SR R A
l i; Yo

ikl e |

-gotstatus quotrom the Courttrtl the nextdate1710412017 ‘- o ':_ S R '

TR .,..7—-:.‘_-:-::.'"

CHIEF,ENGINEEP (CENTRE) a

-

-

P CHE . T Sand o
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Fact Finding:
I ;4 x
H Q i {'
. e '
|
“%},«
21| 1.
i
Bk

. ?Relrevrng Ielter of Executwe Eﬂgrneer M 2 dan"""'
%Off ice order of Transfer . et

Page20f4 i & .

The'.DetaiI'of record s as under.
Appeal in Court of Crvrl Judge-ViI Mardan. . ik

Court proceedrng dated1711 2017 (Un-attested) EONa |
- Lefler 6f ARCA. Tk e

e

.t

' ;:Otf ce bearer of Association rules letter.- :
:Notification.of APCA where Mf. Aurangzeb appornted as presrdent of APCA body
, Change Proforma of Apnl 2017 ‘ '
‘ iSaIary Slrp of May 2018. _

.

The record revealed that the official, Mr. Aurangzeh Junior Clerk. was tr'ahsférred to

Eofﬂce of the Executive Engrneer C&W Drvrsron Drr vrde posting transfer order |

‘No. 1717/CEC/C&WD dated 13/03/2017 (Annexure D) o o ¢
C '~r-*—“""‘f"'_: SR

[
. o

In response to this order the accueed oft" cial aooealed to Chi'ef‘ Engineer Ceritre

. Execultve Engrneer C&W Drr Mardan ?ac‘/ 2’ /,’ ’;t

§On 29/03/2017 the ort'rCtal frled a surt agarnst Chref Engrneer C&W and Chref

' fEngrneer (North) in the Court of Crvrl judge Vrr where status-quo wlas granted

_(Annexure-F). - ‘, j B, ’ .w{ i

[REAd T

On 02.09.2017, Chref Minister KPK, drrected Secretary C&W with remarks "Plehse

‘cancelled the transfer” {Annexuré-G), whrch has been communrcated offrcrally to
Secrelary C&W Department KPK vrde |etter No SOVtICMS/KPK13 1/2017 dated .

7

106.09.2017 (Annexure-l—l).

On 17.10.2047, the: oﬁrcral Iplarntrff in- person wrthdrew his surt (Condrtronally) and, the“ ' E

S T T ST

suit was drsmrssed as wrthdrawrr The f‘our[ proceedrng and applrcalron of off cral is [

attached (Annexure~l)

¢

}
!
)

M‘"
D . i .,
___’—T ) ‘_‘ Ty “'t‘,. .
PR SRR % '3 18
: :l_, o
s . [

' (Annexure-E) to setaside the order; alluwrng him to contrnue hrs servrce in tghe offrce of -




4.

—

N

" *(Annexure-0). . ‘ o o

40

: ‘E'Englneer Buﬂdlng Division’ Mardan and has® been- recewmg salary from the ofnce/

S | Page3of4 - ' N ~,é " ﬁ)é
| . |

The Execuhve Englneer Bmldmg Dlwsmn Mardan submltted his slalement vide his .
offlce Ietter No 1739/3 E: dated 28/03/2017 ihat the accused ofﬂcual has been reheved -
(\on 28/03 /2017 (Annnexure-J) B PR

e bt

The Salary of the accused ofﬁcual was stopped by Execullve Englneer C&WD Buuld:ng
Mardan through change proforma w e f 01/04/20417 (Annexure K)
" As revealed from the'.ree_ord and stafenient'of the a“ccused, lhe accused offcil faled -
to submit the departure from the 6fﬁce_Exe0utive Engineer Building Division Mardan,
‘on the fo{llow,ing' grounds. e | )

The wife of the- 0fﬁcual is serwng i Educahon Department in the same District and
_under the spouse policy “Effort should be made to- ‘post both at one station; (Rule is
- attached as Annexure-L).

Bemg President of APCA (Annexure-M) he should not be iransferred for the year for"
'Whlch heiis office bearef as such (Annexure-N) T '

-

Status-quo order issued from the Court of Civil Judge-\/ii Mardan till 17/04/2017

il ) . vg’." - R

. Cancellafion of thie transfer order ffom hig:Chief Minister KPK (Annexure-P). I

AIn response to the telephomc message, the Execullve Englneer Bundlng Division
?-Mardan submitted his statement wde !etter No. 1739/3 E dated 28/03/2017 that he
‘has been relieved wef 28/03/2017 but. phy5|cally he was in the oﬁ” ice of Exeouh\? ’

District. . ; :

The change proforma has no token regtster No (TRNo) and also has not been
pursued by Executuve Engmeer Building ﬂwmon Mardan to stop salary Also the case
was not pursued in the Court of Givil- Judge-VlI Mardan properly and ot prOperly
,attended on due date, which need fo be enqutred from Executlve Englneer Butldmg




Page 4 of 4

|
. T /
' Z ~‘.~u510n ? ' ' ' ; S /7)’S_
/ » y The official has been transferred to the office, of Executive Englneer C&W Division
) ;.'f Dir Lowexltde Order No 220-El1717/CEC/C&WD dated.15- 03-2017** Status-quo was granted jby Civil.
/ft' Judge Vi Dlstncl Mardan dated 17/04/2017 upto 17/10/2017. The plalntlff then submitted an appllcatlon for
7 the wilhdrawal of suit, menuomng that the high up has promised for cancellation of the transfer order and
‘[  the court accordmg!y dlsmlssed the suit as withdrawn. r
/ R However the official could not produces any cancellauon order of the’ competent
f“,.} authority and the official failed to report departure and assume the :duly at his place of posting after
3 1711012017, '
! i
- ; |
|
|
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¥

To

Sub:-

Sir,

The Chief Engineer (Centre), -
Communication & Works Department,
Khyber Pakhtunkhwa, Peshawar.

REPLY TO SHOW CAUSE NOTICE.

In reference your letter No. 75-E/408/CEC/C&WD dated
29-11-2018. 1 herewith submit the requisite reply on following
facts and grounds for your kind consideration.

That 1 am Senior Junior Clerk having excellent service record and-
also office bearer of Clerk Association (APCA) holding the
position of President.

That the alleged allegations are baseless and unjustified, do not
constitute misconduct entailing major penalty of compulsory-

retirement which is also not commensurate with the charges and
harsh.

That no regular inquiry has been conducted in my case, the inquiry
officer carried out fact finding inquiry on the basis of which this
Show Cause Notice was issued to me which has no legal sanctity
as the fact finding inquiry is not substitute of regular inquiry
therefore, the entire proceeding is defective and not sustainable.

That in my this case Charge Sheet was issued to me on 14-11-2017
while after lapsc of onc ycar, the fact finding inquiry was
conducted on the basis of which this impugned Show Cause Notice
was issued to me on 29-11-2018 with inordinate delay w1th0ut
cogent reason thus it has lost its venom and sting.

That 1 was condemned unheard and no proper opportunity was

provided to me to defend my case which is against the principle of
natural justice.




| =8
i ;"“"561..\4
| LIRS It is therefore, humbly prayed that on acceptance of this
reply the Charge Sheet with Statement of allegations may kmdly
! * be withdrawn in the interest of justice.
’ ' | Thahks ' - / )
: _ /
[/
| b/
Yours obediently
; S ’AurangzebK /ml( 7\ Z(ﬂ%
| L ‘ . Junior-Clerk, (= -
[ ' L Office of the Executive Engmeer,
/ : ' o Building Division-Mardan,

 R/o Sheikh Maltoon, Street No.15, -
House No. S-326, Mardan

Dated: 06/12/2018 -

o ATTESTED
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| .-—*, ' 4. . . OFFICE OF THE CHIEF ENGINEER (CENTRE) PLB
- w ~t ‘ : .- COMMUNICATION & WORKS DEPARTMENT
%,«-’ »}, ’ ‘ . "KHYBER PUKHTUNKHWA PESHAWAR
4&5\ 5{ ¥ o No.75-E/__ 45§ /CEC/Ca&WD
<w> ‘ , :

Dated Peshawar the /iy / 05/ 2019

-enquiry and submitted his report.

OFFICE ORDER | . e

B P WHEREAS Mr. Aurangzeb Kashmln Junror Clerk (BS-11) O/O Executrve
'Engrneer C&W Burldlng Dlvrsrorl Mardan was proceeded against under the
~ Khyber Pakhtunkhwa Government Servant (Effrmency & Dlscrpllne) Ru!es 2011
- for the Non- Complrance of postlng orders dated 156/03/2017 from Burldlng'( .
MDrvrsron Mardan to C&W Division Dir Lower and as stich guilty of Mis;Conduc't-.

2. AND WI—tEREAS,-for the said- act of misconduct he was éerved chérge.
sheet/ statement of allegations and Show Cause Notice as well.-

3. AND WHEREAS Mr. Muhammad Israr, - the " then Executlve Engmeer'
Burldlng Division-I| Peshawar was appointed as lnqurry Officer who conducted the

4. NOW THEREFORE, the undersigned. being Competent Authority after

having considered the charges, material on récord, inquiry report. of the Inquiry

Officer, explanatlon of the offrcral concerned in" exercise of the powers under

"Rule-14(5)(ii) of Khyber Pakhtunkhwa Civil Servants' (Efﬂcrency & D:smpllne)

Rules, 2011, imposed major penalty of "Compulsory Retrrement" upon Mr.

Aurangzeb Kashmiri Junior Clerk (BS 11) C&W Departrr'rent with :mmedrate
effeot

GINEER (CENTRE)
Copy forwarded‘to the:-

Chref Engineer (Nor‘lh) C&w Department Peshawar

Supenntendlng Engrneers Caw Crrcle Mardan/ Dir Lower
Executrve Engineer C&W Burldlng Dnvrsron Mardan.

Executive Engineer C&W Division Dir Lower. .
District Accounts Officers, District Mardan/ Dir Lower.. . i
Mr. Aurangzeb Kashmiri C/O XEN C&W Building Division Mardan.

JTESTED " CHIEF ENGINEER (CENTRE)

9’?“‘:“9’!\".-‘
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To

: ¥ \“‘ A The Secretary, . o ér’},/?; . 5;
: Govt. of Khyber Pakhtunkhwa, o Té —/ f
Communication and Works Department, ‘

Civil Secretariat, Peshawar. 3
ymeX C/

Through PROPER CHANNEL

Subject: DEPARTMENTAL APPEAL UNDER RULE 3 OF THE F 2
KHYBER PAKHTUNKHWA CIVIL SERVANTS -
(APPEAL) RULES, 1986 READ WITH SECTION 22
OF THE KHYBER PAKHTUNKHWA CIVIL °
SERVANTS ACT, 1973 AGAINST THE IMPUGNED
ORDER DATED 14-05-2019 PASSED BY THE CHIEF
ENGINEER - (CENTRE) THEREBY AWARDED
MAJOR  PENALTY  OF  COMPULSORY
RETIREMENT  UPON  APPELLANT =~ WITH
IMMEDIATE EFFECT.

Respected Sir,

I.  That 1 / appellant am the employee of your department
hoiding the post of Junior Clerk working in the office of
Executive Engineer C&W Building Division, Mardan. in.
addition 1 am also an office bearer of APCA Khyber
Pakhtunkhwa holding the position of President in the
Cabinet. ' '

t

That on 15-03-2017 1 / appellant was transferred to the
Office of Executive Engineer C&W Division, Dir Lower
from the Building Division. Mardan. Since this transfer
order was premature, prompted bv political interference and
also violative of the policy on subject therefore, !
immediately filed a declaratory suit with the temporary
injunction in the court of Civil Judge Mardan in addition to
departmental appeal. The Learned Civil Judge has
entertained the case and also granted status guo in my
favour vide order dated 17-04-2017 which was later on
withdrawnr by me on the sassurancg of the Executive
Engineer. ~ )
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at-‘méanwhile the case§ of. Jumor C ielkS mc‘udmg e
were. processed by the authonty of Buildiifg Rivision,
Mardan for furthér: ptomotlon ‘to“the posts of Senior Clerk.
When the order of promoteeo was issued on 03-10-2018
therein I not only ignored of due promotion on merit but also
my earlier transfer order was restpred.

That I/ appeilant filed a fresh civil suit against that
impugned order dated 03-10-2018 in the competent court of
law which was stayed by the Hon'ble Court. Subsequently

. on the question of jurisdiction the suit was returned to me ¢n

17-01-2019. Here the statutory period of 90 days of disposal

of my departmental appeal was also completed so .

immediately filed Service Appeal No: 85 of 2019 and the
impugned order of my transfer was also suspended on
08-02-2019. o

That during the stay period granted by the competent court
of law, the Chief Engineer (Ce'ntre) C&W department,
Khyber Pakhtunkhwa issued an office order dated
14-05-2019 thereby I was compulsory retired on the ground
of non compliance of posting order dated 15-03-2017.

Hence _this departmental appeal is submitted on the
following grounds;

That the Chief Engineer (Centre) has misconceived my case
and passed the impugned order in harsh manner and in
violation of the law and rules for the reasons;

i That when the transfer order was suspended
by competent court of law then the question
of non compliance does not arise and that is
why I was allowed working in the original
place of work aid also paid monthly -
salaries regulariy.

i1 That the authority mentioned in the
impugned order that an inquiry was
conducted but no such yepular inquiry was
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carried ‘ouf. and" if a‘ri);"ui'cjgjry "'co'n'c}:uété(-i' -

then the same made at my back. Lo P l
O o | 3

il.  That I am .‘obed'i_egt: ~servant  and my
performance is excellent but due to political
grudges with the sitting Provincial Minister
it was done against me which is not fair, not
sustainable and liable to be set aside.

iv.  That the alleged non compliance of transfer
order does not constitute the offence of
misconduct.

V. That [ condemned unheard and the
impugned order passed at my back without .
providing a fair opportunity of defence and
even personal hearing was also not given to
me which is illegal and against the principal -
of natural justice.

vi.  That the "punishment is harsh and not
commensurate ~with the charge and
malafidely awarded the major penalty
which is not warranted and liable to be set
aside.

It is therefore humbly prayed that on acceptance of
this departmental appeal, the impugned order of my -
compulsory retirement may kindly be cancelled and
reinstated me in service with all back benef] '

ilding Division Mardan,
R/o Sheikh Maltoon, Street No.15,
House No. 5-326. Mardan.

~ Dated: 201 5 12019
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,é_?um’v A d)n s &t < ippellani(s)/Petitioner(s)
- VERSUS
—
PR RPN 07;1/
4 N oﬁo—q Respondent(s)

/g7 ‘%Mm; 27 do hereby appoint
Mr. Khush Dil » Advocate Supreme Court of Pakistan in the above

mentioned case, to do all or any of the following acts, deeds and things.

1. To appear, act and plead for me/us in the above mentioned case in
this Court/Tribunal in which the same may be tried or heard and
any other proceedings arising out of or connected therewith.

2. To sign, verify and file or withdraw all proceedings, petitions,
appeals, affidavits and applications for compromise or withdrawal
or for submission to arbitration of the said case, or any other
documents, as may be deemed necessary or advisable by them for
the conduct, prosecution or defence of the said case at all its stages.

3. To receive payment of, and issue receipts for, all moneys that may
be or become due and payable to us during the course. of
proceedings.

AND hereby agree:-

a. That the Advocate(s) shall be entitled to withdraw from
the prosecution of the said case if the whole or any part
of the agreed fee remains unpaid.

In witness whereof I/'We have signed this Wakalat Nama
hereunder, the contents of which have been read/explained to
me/us and fully understood by me/us this )

& Acc{epted by Y

\J / Sigﬁture of Executants

ush Dil Khan,
Advoeate;”
Supreme Court of Pakistan

9-B, Haroon Mansion
Off: Tel: 091-2213445

|
__ﬁg‘;anpz ?/4 MKM/)?‘

/ a\ . 'l ~.f-r
IN THE COURT OF _ /2 / Contas 7 (““——/Q\/%/é/‘“
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‘ . BE:FORE THE KYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR.

Fo o Service Appeal No-1153/2019
1. .- Aurangzeb Kashmiri
S “R/O Sheikh Maltoon,
c Street # -15, House No-S/326 -
N f Mardan. o
(Ex-Junior Clerk of Building Division Mardan)............................ AQ' pellant
Ei. ' _ Versus
1. Secretary to Govt of Khyber Pakhtunkhwa Communication & Works Deptt: Peshawar.
L 2. The Chief Engineer (Cenﬂt\re) C&W Deptt: Khyber Pakhtunkhwa, Peshawar.
3. The Executive Engineers, Communication & Works Deptt:, Building Division Mardan.
R 4. Mr. Muhammad Israr, Inquiry officer/The then Executive Engineer, C&W Deptt:

Building Division-Il, Peshawar . ...... e e .....Respondents

COMMENTS OF OFFICIAL RESPONDENTS

PRELIMINARY OBJECTION

Thé Appellant has got no cause of action to file the instant Appeal.

ThlS Hon’able Tribunal has got no _]llI'lSdlCthl’l in such cases to entertain the appeal
The Appellant has not come to the Tribunal with clean hands.

The Appeal is malafide and and not maintainable in the present form.

The Appeal is bad for Mis-Joinder & Non-Joinder of Necessary parties.

The Appeal is frivolous and vexatious, the respondent’s have right to receive
special cost. A

7. That the appeal is badly time barred.

N RN

;O . . ONFACTS

43 : 1. ‘Co'rrect to the extent, appellant was Civil Servant and employee of C&W Deptt, but
it is incorrectly stated working, in the O/O Respdt-3. Aciualiy the appellant was
posted-out from Mardan and. transferred to the O/O XEN C&W Division: Dir Lower
vide posting order No. 220-E/1717/CEC/C&WD dated 15/03/2017, as annexed-A
with Service Abpeal, at page-6. However being Civil Servant, he has to serve any

where within or outside the Province in any post under the Federal Govt, or any

.‘Provincial Govt of KP as annunciated in the Section-10, Civil Servant Act, 1973.
And how it can be said he was Office Bearer of APCA holding position as its so-
called President, when the competent Authority in Administrative Deptt: has not
announced/scheduled the proper Election. On the others, appellant was relieved
of".'h’is duties by the XEN Building Division Mardan w.e.f 28-03-2017 as per
mformatory letter No. 1739/3-E dated 28-03-2017 (Annexed-|).

2. The‘same as replied in para-1 above. So far the stance of appellant, filed
i deparfn}gental appeal to Respdt-1 (Secretary C&W) was not processed through

' proper channel, might sent directly without adopting procedure. For the rest. of
étqtem,ent as held in this para-2 of Servic‘é"AppeaI, not needs to be commented
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having no weightage. The appellant himself stated that Appeal/Suit with-drawn
and has been declared infructious by the Civil Courts and then by this Honorable
Service Tribunal on 31-05-2019.

Correct to the extent thAét due to- rlmho-n-compliance of transfer/posting order as
expressed above, appellant was issued a Charge Sheet and Statement of
AIIegétion, by appointment of an Inquiry officer vide Memo dated 14/11/2017.
Instead to have submitted reply to the inquiry officer, appellant managed his reply
addressing fo Respdt-2: (Chief Enginebr).

Correct to the extent that after the completion of Inquiry since conducted against

“him, the Respdt-2 (Chief Engineer Centre ) as competent Authority issued a Show

Cause Notice upon the appellant vide memo dated 29/11/2018 (since Annexed-G)

with the Service Appeal, where the Appellant was informed of the penalty,

tentatively decided “Compulsory Retirement”.

Being Competent Authority, after having all Pros and cons of the case
proceedings, replies of the accused, the Respondent-2 (Chief Engineer) retired the
accused “Compulsory” under rule-14 (5) (ii) of the Khyber Pakhtunkhwa, Civil
Servants (Efficiency and Discipline) Rules, 2011 keeping in view his length of
Service in order to avail Pansionary Benefits etc. Although the appell'ant preferred
APPEAL before Respondent-1 ( Secretary C&W) either in person or by Registered
post, not considered and filed having no validity or sound grounds thereto.

AGAINST GROUNDS

Incorrect, the treatment as well as Appellant conduct noticed from time to time and
his constant attitude the actions taken by the Competent Authority are in line with

the procedural requirements.

Incorrect and mis-conceiving, when any status quo granted was withdrawn,
later-on. Thus the ‘suit pending adjudication in Civil Court was not filed in the
proper forum. The Appellant should have actualized the posting orders at all. Even
the case thereafter filed in this Honorable Tribunal was too late. Further the
Gov/Deptt: has no relevancy with the affairs of APCA activities. The action taken
against, is fair and not malafide on the pér’[ of Competent Authority under the
relevant rules/regulations.

Incorrect regular inquiry was conducted, the appellant was provided all
opportunities to defend himself but he failed to do so. The speculation, of

. Appellant, impugned order is illegal, without lawful authority or having no legal

effect is baseless, not warranted to be taken/construed correct one.




D- After conducting regular inquiry the appellant has been proved to have committed

‘ ‘ 3 misconduct hence the impugn_ed order was issued.
: E- Incorrect, Any inordinét'é'aélay as assumed in this Para-D of the Service Appeal
DY have no solid grounds to be taken. It is established law that in the disposal of

Disciplinary Cases, it usually takes time frofn the start and its finality. So for the
rest of contention/presumption of Appellant are irrelevant and not having worth
Consideration.

F- Incorrect, Appellant has been extended full opp-ortunity, of Persdhal ‘hea‘rihg before
reaching to its finality, hence the assumption for the rest of Phrases are baseless,

irrelevant, having no legal bindings effect.
G-  Incorrect the defendant acted in accordance with Law and Rules.

In the wake of above submissions, the instant Service Appeal, is
incompetent and without #%e%Z. may graciously be dismissed with cost.

Ja
SECRETARY TO GOVT: OF ENGINEER (CENTRE)

KP C&W Deptt: Peshawar C&W Déepartment Peshawar
(Respondent-1)

EXECUTIVE ENGINEER
Building Division Mardan
(Respondent-3)

 MUHAMMAD ISRAR)
nQuiry Officer the then

Executive Engineer
(Respondent-4)

PPt O



' pated ﬁai‘dan the 2 {;’ /3 /2017,

The Chief Engincer (Centre),
C&W Deptt pPeshawar.

Subject:- POSTING zTR‘ANSFER OF JUNIOR CLERK.
5-3-2017. .

Reference:- Your office order No.2g0-12/17 17/CEC/C&WD Dated 1

With reference to your office Telephonic Message dated 27-3-2017,itis
submitted that Mr. Aurang Zeb-V , junior Clerk, since transferred from this Division is
heréb‘y releived from duty from‘today the 28t March, 2017. -

Copy forwarded to the :- :
1. Chief Engineer (North) C&W Department pPeshawar.
2- Superintending Engineer C&W Circle Mardan.
3. Sub Divisional Officer Building Sub Division No.1Y Mardan.
4- Divisional Accounts Officer C&W Division Mardan.
~ ) 7‘}/“,
A/{
EXECUTIVE ENGINEER
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KHYBER PAKHTUNKWA : 1 Al communications  should  be

Lo : addressed to the Registrar KPK Service

{' QE SERVICE TRIBUNAL, PESHAWAR ) - | Tribunal and not any official by namc.
A ' ; .
y - . T

) Ph:- (091-9212281
= . Fax:- 091-9213262

», Dated: b // 0 nou

To

The Chief Engineer (Centre}, (’jltb‘ D(:’»P# ®
Government of Khyber Pakhtunkhwa,
Peshawar.

Subject: JUDGMENT IN APPEAL NO. 1153[2019. MR. AURANGZEB KASHMIRI.

| am directed to forward herewith a certified copy of Judgement dated
12.10.2021 passed by this Tribunal on the above subject for strict compliance.

, _ Encl: As above

e

REGISTRAR
KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL
PESHAWAR




