Service Appeal No. 8656/2020

.

3 ORDER

S RE14.09.2022

Leamed counsel for the ap;)ellant present. Muhammad Riaz
Khan Paindakhel, Assistant Advocate Geﬁeral for the resbondents
present. Arguments have already been heard and record perused. . |

Vide our defailed judgment of today, placed on file of Service

Appeal bearing No. 8647/2016 titled “Wisal Muhammad Versus

‘Secretary Elementary & Secondary Education Department, Khyber

Pakhtunkhwa Peshawar and four others”, the appeal in hand being -

devoid of merit stands dismissed. Parties are left to bear their own

~ costs. File be consigned to the record room.

ANNOUNCED
14.09.2022

* . 7

,

-—

(Mian Muhammad) . (Salah-Ud-Din)
Member (Executive) ‘ Member (Judicial)




Z‘,;13.09.2022

Learned counsél for the appellant present. Mr. Muhammad
Riaz Khan' Paindakhel, Assistant Advocate General for the
respondents present.

Arguments heard. To come up for order on 14.09.2022

before the D.B.

N

B —— .
(Mian Muhammad) . (Salah-Ud-Din)
Member (Executive) - Member (Judicial)
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03.02.2022 Due to retirement of the Worthy Chairman, the Tribunal
is defunct, therefore, case is adjourned to 17.05.2022 for the

same as before.

17.05.2022 Mr. Umar Farooq, Advocate (junior of iear‘néd counsel for . -
' the appellant) present. Mr. .Naseer-ud-Din Shah, Assistant .
Advocate General for the respondents present. S .

Junior of learned counsel for the appellant requested for -
adjournment on the ground that learned counsel for the
appellant is out of station today. Adjourned. To come up for -

arguments on 30.05.2022 before the D.B. o

(Rozin -Rehman) (SMM)
Member (J) : Member (J)

'30§“TMay, 2022 Learned counsel for the appellant bresent. Mr.
Muhammad Rasheed, DDA alongwith Imtiaz Khan, ADO -

(Litigation) for the respondents present.

\:J
‘Learned counsel for the appellant seeks adjournment
. VAN
" in order to properly assist the court. Adjourned. To come up
R for arguments on 01.08.2022 before the [}

¢

(Mian Muhammad) ~ (Kalim Arshad Khan) -
Member(E) Chairman 0
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31.03.2021 - Junior to counsel for the appellant present. ‘

Addl: AG for respondehts present.

Written. reply/comments on behalf of respondents -
not submitted. Learned AAG seeks time for submission

~ of written reply/comments. Granted.

Adjourned to 01.06.2021 before S.B.

-(Atiq Ur Rehman Wazir) -
'Member(E)

01.06.2021 Counsel for the appellant and Addl. AG alongwith-
_ 9@7 Lol @’( W Doe P&Wd Waheed.GuI, ADEO for the respondents preé.e‘nt. |

{2 €P£j Dot et Leet] Representative of the respondents requests for time Fo
W,-#»edﬁ ‘ furnish rep!y/comments. The re_spondents are required to -

submitA written reply/comments in office within 10 days. If the

written reply/comments are not submitted within the stipulat"e"d

time, the office is directed to submit fhe file wfth a report of

non-compliance. File to come up for arguments on 30.09.2021

before the D.B.

cn%

P.S

11.06.2021 Learned Addl. A.G be reminded. about the omissibn

and for submission of reply within extended time of 10
. , days.
54
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“17 11 2020 , Counsel for the appellant present. ' ]
Whether the appellant was not entitled to the benefits
-accruing through the judgments of Honourable Peshawar High
- Court in Writ Petition No. 1041-A/2015 ard Writ Petition No. 73-
AB/2014 under the principle of similarly placed person?

In order to settle the proposition, instant appeal is admitted

‘to regular hearing. The appellant is directed to deposit security
| and process fee within 10 days. Thereafter, notices be issued to the
~respondents. To ‘come up for written reply/comments on
01.02.2021 béfore S.B. |

v Chair

0'1.02.-202‘1 d . Counsel for the appellant and Addl. AG anngwnth
Said ADO for the respondents present.
Representative of the responderits seeks further
‘time to submit reply/comments. Adjourned to 31.03.2021
on which- date the requisite repiy/comménté shall
positively be furnished. |

- *
- B o Chairm\an i




Form- A - : — r‘/

i FORM OF ORDER SHEET | | o
Court of "\ ‘
Case No.- Q;égé /2020
s
.S.No. | Dateof order Order or other proceedings with signature of judge
proceedings ' '
1 2 3
1 27/07/2020 The‘appeal resubmitted today by Mr. Noor Muhammad Khattak
Advocate may be entered in the Institution Register and put up to the
Worthy Chairman for proper order please. A
. r" .
ﬁEGISTﬁiﬁ- :
7- * This case is entrusted to S. Bench for preliminary hearing to be put
up there on { L_‘I,O 2/),0‘)0 / -
CHAIRMAN
|
14.09.2020 Mr. Afrasyab Wazir, Advocate on behalf of counsel for

the appellant present.

Requests for adjournment -as learned counsel is engaged
before the Touring Bench of this Tribunal at Abbottabad.
Adjourned to 17.11.2020 before S.B.

Chairman

R




. The appeal of Mr. lhsan Muhammad PSHT received today i.e. on 17.07.2020 is incomplete - ‘

resubmission within 15 days.

1- Annexures of the appeal may be attested.
2-. Annexures of the appeal may be flagged.

3- Annexures-C, D and E of the appeal are illegible which may be reblaced by legible/better
- one. ' ‘

4- Seven more c6pies/sets of the appeal along annexures i.e. complete.in all respect may
also be submitted with the appeal.

" No. 16‘89 /S.T,~ ‘
Dt. [;f ") /2020.

!

’ : on the foliowing score which is returned to the counsel for the appellant for completion and
o

|

|

|

|

Y
REGISTRAR |-
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA
PESHAWAR.

Mr. Noor Muhammad Khattak Adv.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAI_.,L

- NOOR MOHAMMAD KHATTAK
‘ ADVOCATE

, 32 - PESHAWAR
APPEAL NO_. - /2020
; IHSAN MUHAMMAD VS  EDUCATION DEPTT: "
| . INDEX
S.NO. DOCUMENTS ANNEXURE PAGE
1 | Memo of appeal o I 1- 3.
2 | Educational testimonials - A 4- 6.
3  |Notification dated 24.07.2014 B 7- 12.
4 | Judgments C&D 13- 19.
5 | Apex Court judgment  E | 20-21.
-6 . |Notification =~ . F 22.
7 Departmental appeal G - 23,
'8 |Vakalat nama R - 24,
APPELLANT
THROUGH:




- BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
Y . PESHAWAR

Kll,vhor Pakhtukhwa
Service Tribu nal

APPEAL NO. QA% /2020 w2l O0
20

Mr. Thsan Muhammad, PSHT (BPS-15), Dated
GPS Bahrat Khel Babuzai, District Mardan
.............................................................. APPELLANT

VERSUS

1- The Secretary Elementary & Secondary Education
Department, Khyber Pakhtunkhwa Peshawar.

2- The Secretary Establishment Department, Khyber
Pakhtunkhwa, Peshawar.

3- The Secretary Finance Department, Khyber Pakhtunkhwa,
Peshawar.

4-  The Director Elementary & Secondary Education Department,
Khyber Pakhtunkhwa Peshawar.

5-  The District Education Officer, (male) District Mardan.
.......................................................... RESPONDENTS

APPEAL UNDER SECTION 4 OF THE KHYBER
PAKHTUNKWA SERVICE TRIBUNAL ACT, 1974 AGAINST
THE INACTION OF THE RESPONDENTS BY NOT
CONSIDERING THE APPELLANT FOR PROMOTION TO
THE POST OF S.S.T (BPS-16) ON THE BASIS HAVING
BACHELOR DEGREE IN 3°° DIVISION AND AGAINST
THE SERVICE RULES NOTIFIED ON 24.7.2014 WHEREBY
THE CONDITION OF BACHELOR 2"° DIVISION HAS
BEEN INSERTED IN SERIAL NO.1B, COLUMN NO.3(i) OF
whiedt o-dayTHE TABLE AND AGAINST NOT TAKING ACTION ON
ears DEPARTMENTAL APPEAL OF APPELLANT WITHIN
I{;—‘:gﬁ%g;. STATUTORY PERIOD OF NINTY DAYS
1>151>0
PRAYER:
That on acceptance of this appeal the impugned service
Rules dated 24.7.2014 may kindly be modified to the
extent that the condition of Second Division/Class be
deleted/expunged from Column No.3 (i), serial No.1B of
the table and the respondents may kindly be directed to
consider the appellant for promotion to the post of
Secondary School Teacher (BPS-16) from the date when
his Colleagues and junior colleagues were promoted
with all consequential back benefits including seniority.
Any other remedy wkich this august Tribunal deems fit
that may also be awarded in favour of the appellant.

- :&q, pue

App- 0) poINIMIqQNs-2Y

K%\ L‘\ L.;:'nsszou

R/SHEWETH: :
ON FACTS:

L




Brief facts giving rise oh thé"present appeal are as under:

That appellant was initially appointed as primary school
teacher and right from appointment till date the appellant is

serving the respondents department quite efficiently and of

to the entire satisfaction of his superiors.

That appellant is higher qualified having master in Pashto
and master in education in second division. Copy of
academics documents are attached as annexure..cuvevisenas A.

That it is pertinent to mention here that the respondents

issued the impugned notification dated 24/07/2014 whereby
the post of secondary school teacher was restructured and
20 % promotion quota to the aforementioned post was
reserved for primary school teachers. That according to the
said notification required qualification for initial recruitment
as well as promotion was mentioned as second class
bachelor degree. copy of impugned notification dated

24/07/2014 is attached as annNeXUlr . v esressrrsssersassssessnsrn B.

That it is pertinent to mention here that the respondents
denied promotion to some colleagues of the appellant to the
post of SST due to having third class bachelor degree. That
feeling aggrieved some colleagues filed writ petitions which
were allowed in favor of petitioners vide judgment dated
05/04/2016 and 28/01/2016 and consequently they were
promoted to the post of SST. Copies of the judgments dated
28/1/2016 and 05/04/2016  are  attached as
ANNEXUN s ssararsssanasarassesesnsssussnssarssnssasssnnrnrussenens C&D.

That it is worth mentioning that appellant was also denied
promotion due to having third class bachelor degree despite
the fact that appellant is having second division in higher
qualification i.e. master in Pashto and master in education

That felling aggrieved the appellant filed writ petition before
Peshawar high court Peshawar which was dismissed on
question of jurisdiction vide judgment dated 24/04/2018.
That feeling aggrieved from the aforementioned judgment
the appellant filed c.p 2468/2018 before august Supreme
Court of Pakistan and the same was dismissed vide
judgment dated 17/02/2020 and the judgment of high court

was upheld. Copy of 1udgment dated 17/02/2020 is attached
AS ANNEXUIE toavuarunrnanusiarsussssnmnnmaossssnssrsenssnssusnsnnscon E.

That it is also pertinent to mention that establishment
department issued a notification dated 15/12/2011 whereby
amendment has been made in PMS rules 2007 by providing
that a candidate who has obtain 3™ division in bachelor
degree will be eligible for the examination in cases where

e




8-  That feeling aggrieved and having no other remedy the appellant filed
"departmental appeal but the same was not responded within statutory
period of ninety days, hence the appellant filed the instant appeal on
following grounds inter alia. Copy of departmental appeal is attached

aS ANNEXUIE suvsessssresnsssesasssssnnsssnnns eeriBNessRRTesaTRRRRRSSOSRTTISORERRN TS -G.

'GROUNDS:

' ' A-  That the impugned notification dated 24/07/2014 to the extent of
) second class bachelor degree for promotion is against the law facts
~ and ‘judgment of Peshawar high court, hence not tenable and liable to
be modified and the ‘words second class be expunged only for
promotion purpose.

B-  That the petitioner has not been treated in accordance with law_and
rules by the réspondent Department on the subject noted above and
as such the respondents violated Article 4 and 25 of the Constltution of
Islamic Republic of Pakistan 1973. : .

C-  That appellant is entitled to be prombted to the boSt of SST from due
date in light -of judgments. of Peshawar high court by attracting
principle of consistency as mentioned in 2009 SCMR 1.

D-  That appellant has second division .in higher qualification i.e master
and entitle to be promoted from due date in light of notifi cation dated
15/12/2011.

E-  That the appellant has been discriminated on the subject noted above

and as such the respondents violated the principle of natural justice.

F- That appellant seeks permission to advance other grounds and proofs
at the time of hearing.

It is therefore most humbly prayed' that the appeal of the appellant
may be accepted as prayed-for.

~APPELLANT

‘IHSAN MUHAMMAD

THROUGH:
NOOR MOHAMMAD KHATTAK
& .

SHAHZULLAH YOUSAFZAI

that a candidate who has obtain 3" division in bachelor degree will be

Y - eligible for the examination in cases where he/she has obtained a

~ higher division in- Master’s degree. Copy of notification is attached as
anNNEXUre «iueeses cesssesncnsnresusans NeeesnEtesOtRRTRSRRERERERR SRR PROROSE SRR R RS .
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Serisi No. 0082878 g Wg,
&

ALLAMA IQBAL OPEN UNIVERSITY, ISLAMABAD

. No‘ \:(;,
Roll No. DETAILED MARKS SHEET | “corde Py

K6065393 94-11A-0135

1t is to certify that Mr./Ms. IHSAN MUHAMMAD GRS

son/daughter of ___GUJAR MUHAMAAD hascbmpleted ::%,
all the requirements for BACHELOR OF EBUCATION degree N

Programme with the following courses in_auTuMn.2701  Semester :- i}i
Compulsory Courses Marks obtained ng

. : %

512 Perspectives of Education —51/100 e
513 School Organization & Management 557100 :(12
514 Evaluation, Guidance & Research —20/100 @
518 Educational Psychology & Curriculum —-28/100 '{;;5’
651 English —%4/100
652  Islam, Pakistan & Modern World 467100 :@
655 Practical Component —32/100 12z
Elective Courses | ?:g

0656 TcACHING OF PHYSICS 54 /100 ‘{§§:
7661 TEACHIMNG UF MATHEMATICS 52 /100 ’g\:
500 /900 ! (;/3

He/She has obtained 55 __ %marksa{rdhaq beenplacedmgmde 5 . }:}
Date: 12-07-2002 Controller of Exarmnatmns 2
Note: The Detailed Marks Sheet is issued, errors and omissions excepted, as a notice only. )}}‘
An entry appearing in it does not in itself confer any right or privilege independently to the i)
gmdamacmﬁwemhwﬂlbemmmmmMcme. 's\;
%@W N
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{(955 ALLAMA IQBAL ()PBN UNIVFRSITY IS, t\MABA])
l‘&},wj\\y RESULT INTIMA FION CARD

TSN

Serial No, 15963
Registration No 94NMN0135

Roll No N618731

Certitied that Mi'Ms. - THSAN MUHAMMAD . R
Father's Nonw GUJAR MUHAMMAD
s Suecessiully ¢ ompleted the M. ED(TL’ACHER EDU(‘/\T[ON)

programme. The detl of COUrse s s under o
VILLAGE & P/G BABUZAI MARDAN DIST MARDAN SN

Address: ' o . . |

— —_ - e e e et e

Marks

Conrsg
Semester

i
]
| ' Cinde
!

AUT- 03| 0826

Tltlc Of the Course i e
Maxiimum . Ohtained

ELEMENTRY EDUCATION . 100 70

AUT-03 | 0828

|
AUT- 03| 0829

|
|
P
|
! ~‘,‘.>
" AUT-03! 0827 ’f SECONDARY EDUCATION 100 68 ,
g' HIGHER EDUCATION 160" 54
|
{

TEACHER FDUCA-TION 1001 61

SPR-03 | 083] FOUNDATION OF EDUCATION 100t 55

AUT- 03| 0837 EDUCATIONAL RESEARCH 100: 62

SPR-03 | 0838 CURRICULUM DEVELOPMENT&!N’STRUCTION ].(,)0. 61
Ju

SPR-03 | 0840 EDUCAT[ONAL PSYCHOLOGY . " 100 54

SPR-04 | 0834 EDUCATIONAL TECHNOLOGY 100 59

’Ko-».l ¥

SPR-04 | 0846 TEACHING STRAT”AG]ES 100 49

i M’) U
PR- 04 355 COMPUTER IN EDUCATION - 100, 56

"\\

SPR-04 | 6502 EDUCA’ FIONAL MANAG & SUPERVIS]ON 10:0‘;:: ‘58
<a ¥

“

|

|

i

|

! . : ok .
' sl S !
!

f

i

t

|

. B : *5*“‘—707--—-4

1ot Credit Houge o Total Mirks Obtained
Fotal ATOU Credis 6 Lo . Percentage Marks 59 1 C
Resulv dechured on Apf“ 3 2005 C CGPA *

Date of [ISNTR JUL 1 B ms

Controller of Examinations
e

Noter This vesubr el is isaned o s stice only: errors and omlssmn\ are eacepted. An Ul(l\ appearing in it dm,s nol tn itsell confer any right or

prividege independentiy o the Lrnt of prapet ve rllflCdlC:LI\l rree which will be issued under the Rug,ulauon\ in duc course of tine.

\’ o




GOVERNMENT OF KHYBER PAKHTUNKHWA.
ELEMENTARY & SECONDARY EDUCATION DEPARTMENT

- Peshawar, dated the 24 July, 2014.

No.SO(PE)4-5/SSRC/Meeting/2013/Teaching Cadre:- In pursuance of the provisions contained in sub rule (2) of

Crule 3 of the Khyber Pakhtunkiwa Ciotl Servants (Appointment, Promotion and Transfer) Rules, 1989, the I dementary

“and ’?f(onduru Education Department in consultation with the Establishment Department and the Finance Department

hereby directs that in this Department’s Notifications — No. SO(G)S&LID/1:28/2003/Vol-II dated, 09-04-2004, .

\fou'/}'cnu'on No.SO(G)S&L/1-69/06/Vol-1/DPLE/LIB  dated, 13-11-2007, and  Notification No.SO(PFE)
-5/, %‘HI\ /Meeting/2012/Teaching Cadre, dated, 13.11.2012, the following further amendments shall be-made, namely:

) - AMENDMIENTS
Lrithe Appendiy,- '

(1) Serial No. I-shall be renumbered as 15 and be f(JH’ Ser m! No. 1B, as so renumbered, I/w/ul owing new entr tes shall be
imserted i m respec (lUL’ columns, namely.. ‘
B -2 P 4 ' .5 ,
7 ‘S'I.lb'}.t}.'Cf' .S']Jc:cif‘ri'isf . At least second class Master’s Degree or | 230 35 | (a) lr/{r/ per cent by promotion, on t’u hasis
(BPS-17) four years BS Degree in the relevant | years of seniority-cum-fitness; for the relevan!
- subject; and ' subject from amongst l’he-.S'(—:(':r)m:/cn'g,/ School

Teachers (BPS-16), with atl least five wyears

. Bachelor of Education or Master of . . . LT
Edweatiof (Industrial Art or ,_fl,l.‘il'l'!(:'b{*i serviee as  such and having  gualification
- Education) or M.A  Education  or
equivalent  qualification  from  a.

recoinized University. -

“mentioned in column No. 3.

Note: If no suitable candidate is available in the
relevant  subject  the post folling in their
Lpromotion  quota  shall be  filled by initial |




r(u mim( nt: and

(b) - fifty pcrwnf /n,v mu‘ml zec: umm nt.

Education
(BPS-17) -

: Dir"(:'(-:tor’l-"hysiquil ,

At least second class Master’s Degree in-

Physieal Fducation” from a recognized
University.

22-35
years

(a) I z/!y pm(wu‘ bz; promotion, on thé basis of

cseniority=cum-fitness, from amongsi o Senior
Physical Education Teachers -(bl’b-lé), with
“at least five years service as Senior Physical
Education ’l“ecu‘:/':'er cmd th/«:ical Education
“Teacher —and
nwulmned in column Nu j

P:'oufded that if no. suitable person
Jis available ./‘}'or;'i amongst Senior Physical
Education Teachers. for-promotion then the
post shall be filled by promotion, on the
basis  of  seniority-cums=fitness,
amongst the Physical Education Teachers,
with at least five years service as such and
having qualification mentioned i column
No. 3; -

Note:- If no. stulubl() (,cmdu!nlc is uuuzlubl('
in-the relevant cadres of the above teachers
the post falling in their-promotion quota

shall be filled by initial recruitiment; and

(b) fifty pereent by initial recruitinent ”;

“qualification

from’

andd




() - against Serial No. 15, as so venumbered, for.the existing entries, the following Shall-be substituted, in vespective.columns,

namely:

. : - - . : T co o - 1
i 2 ) ' 3 ) . _' 4 ) 5 _
Yyp | Secondary School | 1 At least” second  class Bachelor 21t 35 | 1. Seventy Five per cent by promotion, on the
Teacher (BPS-16) - Degree’s. . from  a  recognized iyears. o hasis of senfority-cum-fitness, from the
‘ Urniversity on need basis from the district concerned in the following manner:
) I . Jollowing.groups with twosubject.. . . | T oL Ll e
(a) (Chemistry, Botany or Zoology), () forty per cent from amongst the Senior
_ Or ' § i Certified Teachers (BPS=16), with at least
(b} (Physics, Maths “A”or “B” or Statistics) Jive  years service -as Senior Certified
~ , Or _ ' Teacher and  Certtfied- Teacher and
- S S : ~having  qualification . mentioned  in B
(c) (Humanities and other equivalent . colurmn No.3:- :
groups al degree level with English
i ’ . . e 5 TRURUNREE SN Iyt - = e =i teriie
. : . as compulsory subject: . Provided  that -if~ no ~suilable
| | N . candidate Is -available from amongst |
! P . ,  and : l CSenitor Certified Teachers for promotion |
o o 11 Bachelor of Education or Master of then the post shall be filled by promotion,
Lducation  (Industrial At or on the basis “of senmiority-cum-fitness,
A Business  Education) —or = M.A L Srom amongst Certified Teachers, with
~ ' o Lducation or equivalen at least five years service as such and’
qualifications  from «  recognized S g NP .
S : O having qualification  mentioned  in
Urniversiiy. o . ’
- column No. 3;
_ A : (h) four per cent from amongst the Senior
o : a : “DVawing Masters(BPS-16), with at least o
Sfive. years service as Serior Drawing
- Masters .and  Drawing Masters and
having  qualification  mentioned . in|
column No.3. Co
B L ":u /) - oL o . . ) . ) . '_1' . E ) ) . P ,
LA : . _ (’) . : ' .o ” ’




~candidate “is auvailable fromi gmongst
‘.Sén.‘icw: Drawing Masters for pr"'}b‘mot‘r'(,m
then the post shall be filled by pr'(_‘m'u:u‘_ii')x}_,
on' the basis of senmority-cum-fitness,

from amongst Drawing Masters with at-
least five years service as such —and |

having  qualification  mentioned  in

" colun No! 3,
“(c)  four per cent from amongst the Senior
Arabic Teachers(BPS-16), with at least

five -years service as Semior -Arabic
teachers . and  Arabic  Teachers, and

having  qualification  mentioned i .

column No.3: :
Provided  that if no suitable

cancidate 1s ovtilable from amongsi

Senior Arabie Teachers for promotion

then - the post - shall be  filled by

promotion, on the basis of seniority-

cum-fitness, from Arabic Teach érs uith

at least five years service as such and

having  qualification mentioned  in
column No. 3;

(d) four per centfrom amongst the Serior

Theology Teachers(BPS-16), with at least

. five years -service as Senior Theology

Teachers and . Theology Teachers and’

Chaving  qualification  mentionéd  in
coluimn g : ' ' No.3:

()

Provided that if rio suitable |77

s




: L T T © O Provided . that if T no suitable
- - canchdate is - available  from amongst

(.: B " : . o SR - Senior Theology Teachers for promotion
- . : o ‘ ‘ . , then the post shall be filled by promotion,

' on the basis of seniority-cum-fitness,
- from.amongst Theology Teachers with at
least five years service as such  and
- St e T s e e e | e e e hauing qualificationsmentioned i [T s et
- column No. 3;
(¢) three per eent from-amongst the Senior
Qaris (BPS-16), with at Iéczsl‘ Jfive years
- . service as Senior Qari and *Qari and ~

l‘.mvingl qualification - mentioned —in-
column No.3:

Provided that if no—swtable
_ : candidate is auuih‘tbleA/’rtom amongst the:
?' : 4 : , : _ _ . L Senior Qaris then the post shall be filled i
: , _ _ Dy ;,_.).r:orruj)f'f'm'l,. on the basis of seniority-j. - ]
T e T o ' o cum-fitness, from Qaris with at least five . .
| ' years - service as such “and having
qualification men tionedan column No-3;

)

(f)  twenty per cent from amongst the

Primary School Head Teachers (BPS-106),
_ o~ with oat least seven years  service as
e ‘ - ‘ - o Primary  School Head Teachers ared |
A  Senior Primary School Teachers and |
- _ : , ~ Primary - School Teachers and  haviny
o - ' . o R : : o qualification mentioned in column No. 3:

, o R _ © Provided  that if . no suitable.
R o S - candidate is available  from amongst
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o

10,
1.
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—

17,
14. ._
- All Agency LEducation Officer in FATA

15

16. A
17.
TS,
19.

- CSECRETARY TO GO VERNMEN T OF KHYBER PAKHTUNKHWA
’ ELEMENTARY & SECONDARY IEDUCATION DEPARTMENT

IEndst: of even No & date:

The Secretary to Government of Khyber Pakhtunkhwa, E stablishment and Administration D(me fment Pcsh(num

~“Fhe-Secretary-to-Government-of Khyber Paklitemichooa, Firance Department Pesliausar.

The Secretary to Government of Khyber Pakhtunkhwa, Law Department Peshawar

The Secretary Khyber Pakhtunkhwa, Public Service C ommission Peshawar.

The Accountant General Khyber Pukhiunk/m)a Pesharoanr. ,
The Director, Elementary and Secondary Education Depar trment Khyber | ukhlunkhwn Peshawar. .

The Director u/ Lducation (FATA) Peshawar.
The Director, Curricidum and Teacher Education Khyber I’ukh!unl(lm a /1!)/)0!1(11):1(!

The Director, (PITE) Khyber Pakhtunkhwa Peshawar.

The Director, ESRU Elernentary and Secondary Education I)cpm tment ]\hzﬂ)(./ Palkhtunkhwa Peshawar.
Manager Government Printing Press Khyber Palkhtunkhwa Peshawar,

The Deputy Director, EMIS (S&SE) Department Khyber Pakhiunkhwa Peshawar.

All District Education Officer (M&F) in Khyber Palklitunkhnoa,

All District Account Officer in Khyber Pakhtunkhwa.

(t Agency Account Officer in FATA. '
PSto Governor Khyber Pakhtunkhiva. Peshawar. : _
PSto Chief Minister Khyber Pakhitunkhoa! Peshawar. ‘
PS5 to Chief Secretary Khyber Pakhtunkinoa. Péshawar.

20.PS to Minister E&SE Khyber Pakhtunkhwa. Peshawar.

2.

22.

FSto Secretary E&SE Mnjh( r Pakhtunkhwa, Peshawar: A
Master file L ) o : -

(ZAMIN KHAN MOMAND)
SECTION OFFICER (PRIMARY)

~ -
P




BETTER COPY OF ANNEXURE....... C

PESHAWAR HIGH COURT BANNU BENCH

F OR OF ORDER SHEET

Date of order
or other
proceedings

Order or other proceedmgs with signature of Judge(s)

(1)

)

28/01/2016

WP No 73-B-2014,
Present: Mr. Ali Jan Khan advocate for pet1t10ner

MUHAMMAD GHAZAN}FAR KHAN (J) - The
petitioner namely Mumtaz Khan S/0O Guli Jan, throtgh the
instant Constitutional petition under Article 199 of the
Constitution of Islamic Republic of Pakistan 1973, seeks
issuance . of directions to the respondents/department to
consider him for promotion in the post of SST in BPS-16 in

view of the Departmental Promotion Commlttee meeting
held on 18 01.2014.

2. We have heard learned. counsel for the petitioner and
gone through the available record of the case.

3. Perusal of record transpires that the petitioner has passed
BA in third division while as per Notification bearmg No.
SOIN)S/SSR(Y)II, dated 18.1.2011, the minimum
qualifications - for the post of SST (BPS-16) are Second
Class Bachelor’s degree or MA in Education or Bachelor’s
Degree in Education. The record further shows that the
petitioner has also passed M.Ed during the year 2000 in
second division and M.A History and Pak Study during the
session 2003 in second division and M.A. History and Pak
Study during the session 2003 in second division

4. In wake of the above, we direct the respondents to
consider the petitioner for promotion to the post of SST
(BPS-16) in the next Departmental Promotion Committee
meeting on the basis of his degree in MA. History and Pak
Study coupled with M.LED qualifications. The writ petition
is disposed of in the above terms

ANNOUNCED
28.01.2016
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1N THE PESHAWAR HIGH COURT, ABBOTTABAD _sENC_H
JODICHAL TR ALy IMENT |

IT/N[J L[ttiunN._J f()fl ’1//01.5

"J e ]1'/- N’T
Date of heaving - - 5"; /-'/-—/é

Respondents.
f.‘a n’"‘ " fbeL
" unidet Avticls 199 of the Tslamic Republic of Pakistaii; 1973 the 7% "
petitioner sezles declarafion to the effect that the act of
respondent No.3 whereby the promotion notification dated i
§.00.2014 Mwas withdrawn. vide'im ugned notx'ﬁt‘aﬁon dau:rl
.P

v ———

2404 ’)0"' on Lhﬂ ground thavmg ounhﬁc;atxonoou'B'S ek

2 In essence, the thlIC)I‘iCI was initially appointed as

o~
1

ied Teacher zad, a itlement, later on promoices 1o
/ v .
the post of Senicr Certified LCciChCl (BPS-16) vide notificaiinn
' /
dated 28.10.2014 whersafter the peht*oner 1ssuﬁ1°d th
-2V AV S

Certi

nacrge ) :

of the said post on 3029 .\f‘lt and after performing hi 'duh‘cs e
to the satisfaction of ms compuent authouty on 24, CLL 01_5 S
1c5pchm \To 3 na: passcd the, unpuoned notification ang 1, as : :
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civil servants a

supposed to be traated with a set cf'rulcs of his own choice.

+

S. In reszanss to Para-G of the petition, respondent No.3

— M P o =i
averred in the aommeanis t

hat the judgment of this. court was
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1
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of the judgroent.
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S, It appears from the “ecord that a Division Benih of thix

declared the condition of having third div‘."sic;n' as

LW( null and vaid in is

f,/-fﬁ. Z"L'M() i judgmn t dated 04.06. 2015 which fact h'lS

s ' also been aﬂ‘?_r“ma b y Lh\, respondent No.3 in his comments by
stating that ]

L
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ae petitioner therein, rather on batt

er footing bécause the petitioner

was not only prommed to the post in question but he pcrfc;rmed.
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. l. . . : - ; .
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authority and, as such, the promotion notification dated
: 28.10.2014 is hereby restored.

Aonnounced:

05.04.2016.
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ORDER

~otherwise of a person to be promoted to a higher post. In the present case, the question is

" BETTER COPY

IN THE éUPREME COURT OF PAKISTAN
(Appellate Jurisdiction) '

PRESENT |
MR. JUSTICE UMAR ATA BANDIAL
MR. JUSTICE YAHYA AFRIDI

Civil Petition N0.2468 and 2469 of 2018

(On appeal from the judgment/order dated 24.04.2018
Of the Peshawar High Court, Peshawar passed in
W.P No. 3965-P/2017).

Thsan Muhammad and others (in C.P 2068)201 8) _ ...Petitioner(s)
Muhammad Jan and others in C.P 2469/2018) ' '

' VERSUS

Government of KPK, through Chief | ...Respondents
Secretary, Peshawar and others ‘

For the Petitioner(s) - Mr. Misbah Ullah Khan; ASC o | -

For the Respondents - " NR o
Date of Hearing . 17.02.2020

UMAR ATA BANDIAL.  The learned High Court has by its impugned judgment
dated 24.04.2018 dismissed writ petition fled by the petitioners on the grounds that the
petitioner claim for promotion fell within the terms and conditions of their services as PST.
That there are two aspects-of the question of promotion, namely, eligibility and fitness and
the present case of the peiitioriers related to their eligibility for being considered for
promotion. On such question, the jurisdiction of the learned Service Tribunal is available

. and consequently the writ petition filed by the petitioners was not maintainable.

The leaned counsel submits that a number of other petitions on the same question
have been entertained and decided by the learned High Court. In this regard the judgment

-dated 04.06.2015 given in the case of Waris Khan versus Govt: of Khyber Pakhtunkhwa and

five others (W.P No. 58-P/2014) has been referred. On perusal of that judgment, we notice
that the learned High Court considered the matter in issue to be one regarding the fitness or

whether the petitioners who secured their B:A, B.Sc degree in 3™ division is eligible for
consideration for promotion to the post of SST (BPS-16) when the relevant criteria requires
that a candidate for promotion must at least have qualified the said examination in second
Division. The impugned judgment of the learned High Court is, therefore, correct in

considering the question in issue to be one of eligibility of the petitioners rather than their

fitness for promotion. Accordingly, we find no fault with the said judgment. The petitioners
may, if so inclined, to pursue their remedy before the competent forum.

These petitions are dismissed and leave to appeal is refused.




STTE _chD‘M :

" {Appellatd J urisdiction)

PRESENT: »-— <.% . -«
MR JUSTICE UMAR ATA BANDIAL .
MR. JUSTICE YAHYA AFRIDI

L

Civil Petition No.2468 and 2469 of 2018

Cn  uppeid  run the judement/fordsr  dated

2904 2010 of tlee Perhawar High Court, M'canawa
pasacd in W.P. No. 3965-P,4102-P/2017). !

[hsan Muhammad and others g c.p. 246872015 ...Petitionor(s)
Muhammad Jan and others ga C.0, 2469/2018)

M o  YERSUS .
’Gomnment of KPK, throuah Chief, ‘.,Rcapog_dojn_t(i].
Secretary Peshawar and’ otheta T

‘For:the Pétitioncr(ul: ' Mr. Misbah‘Ullah Ighan. ASC
Fpt t.he Re imt{a) " 'N.R v ,
f‘« ’Dm ofjf: 117.02.2020 * |
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of the question of promotion, namely, cligibility and fitness
aqd the present case of the pnunoners sclated. to their

.q.hp‘hi!iv for being considered for mmoﬁm On sqol*

aseatog,, the jurisdiotion of the leamed Service Teibis | :~f ?f b

Vi ~,'.6~|-«~L

nvaﬁahlc and, conasquently; the wit. .péﬂﬁoﬁ'*ﬂled by the
“was not maintainikble,

The 1eamed coumel submits that a number of




R
N - % . [ 14 3 s
- . Ca s N SRR . -
- - 1" . M *‘\s [N
a K R ' A: ;¢ T
- s, s ' 9 ‘ v
. o < .} T .
L TS ' N - .4
*tn . e ‘_ __‘ .-

~and decided by tbc learnr.d ’ngh Court: I thls rcgard the
6 )
judgment daifd 04.0%. 2015 givcn in’the casc of Warls Khan + -

versus Govt. of Khyber Pakhtunk‘l\n and five others (W.P. , i
1t

No. 58-P/2014] has been referred. On perusal of that
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‘GOVERNMENT OF KHYBER PAKHTUNKHWA
' ‘ESTABLISHMENT DEPARTMENT
Det_ed'Pesha’war the December, 15 of 2011 -

) :NOTIFﬁCATiON o

" No. SOE—II (ED) 2(14)2011 -In e*cerc1se of the powers conferred by Section 26 of the

Khyber Pakhtunkhwa Civil Servants' Act, 1973 (Khyber Pakhtunkhwa Act No.XVIII of
1973), the Chief MINISTER OF THE Khyber Pakhtunkhwa is pleased to direct that in the
Khyber Pakhttmkhwa Provincial Management Servrce Rules 2007, the followmg further
amendment shall be made namely

AMENDMENT

In Schedule-l against Sr. No.1,’in- Column No.3, the full stop appearmg at the end shall be
rep]aced by colon and thereafter that followmg proviso shall be added, name]y

“Provrded that a candidate who has obtamed a3" Division or D- Grade in Bachelor S

Degree will be eligible for the examination in cases where he/she has obtalned a higher
D1v131on m Master’s Degree

CHIEF SECRETARY
KHYBER PAKHTUNKHWA
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BEF ORE THE KPK SERVICE TRIBUNAL PESHAWAR

Service Appeal No.8656/2020

Mr.Ihsan Muhammad ,PSHT (BPS-15)GPS Bahrat Khel, Babuzai , Mardan.
| | (Appellant)
Versus 3

The Secretary Elementary & Secondary Education , KPK, Peshawar & Others.

(Respondents)
INDEX
S.NO DESCRIPTION | ANNEXURE PAGES
OF DOCUMENTS
1. Para wise comments along with
afﬁdavnt

(Male) Mardan




'~ BEFORE THE KPK %I{RVICI TRIBUNAL PESHAWER o

‘ ' . ' ! ' - . ’
: Serviee Appeal N() 8656/2020 (\’*l' ary N l?ﬁ }

S~ F

, Y4

Mr.Thsan Muhammad ,LPSHT (BPS-15)GPS Bahrat Khel, Babuzai , dl‘dd \3» o M
| (Appellant)

Versus

The Secretary Elementary & Secondary Education , KPK, Peshawar & Others.
(Respondents)

Para Wise Comments on Behalf of Respondents No 1 to 5.

Shewcth, Respectfully

PRELIMINARY OBJECTIONS:

I. That the appellant has got no cause of action as well as locus standi to file

the instant appeal.

2. That the instant appeal is badly time barred. -
3. That the appellant has not come to this honorable Tribunal with clean hands.
4. That the appellant has concealed the mattrlal facts from this Hon’ blc |

Tribunal hence liable to be dismissed.

5. 'That the instant appeal is against the prevailing law and rules.

notification was general and could not be modified for an individual

| 6. That the appellant has been treated as per law & rules.

7. "That the Nouhmtnon had bcen issued since 201 4, while the departmental
appeal has filed dated 19-03-2020,the instant appeal is Time barred. and the
appeal is lldb le to be dismissed.

8. That the answcrmg respondent being responsible government officers actcd
in accordance law and rules.

FACT:
I. Para No. | pertains to record, hence need no comments.
2. Para No. 2 pertains to record, hence need no comments,
3. Para No.3 is incorrect, baseless and against facts as the fact is not
 based on the sound reason as the appellant was inducted on the
department as PST as well as the appellant seeks promotion to thc
higher rank i.c SST by challenging the Notification vide dated
| 24.07.2014 which is not the prerogative of the appellant as the
|
|
|

and since its publication is intact til] to date, hence denied.




by 4.

0.

*ROUNDS

Para No.4 is incorrect, as each and every case have their own merits.
“The appellant has relied upon 1hc .Judgment dated 28.01.2016 which
is self- cxpiagitgry as the Peshawa.l High court Peshawar Bannu
Bench issued gracious direction for considering the petitioner for
promotion but does not disclosed the fact that the petitioner must be
promoted. The judgment is identical 1o the instant appeal, hence
denied.

Para No.5 is incorrect, as the respondent being a responsible Govt

officers acted accordance with law and there is no  specification

mentioned in the notification which seeks that any incumbent having’

2" division Bachelor Degree holder would be consider on the basis
of higher degree i.e. Master for promotion, hence denied.

Para No.6 is needed 1o be proceed, hence denied.

Para No.7 is incorrect as the appellant intents to mislead the Hon,

able KPK, Service Tribunal Peshawar on the basis of the
amendments which is denotes/pertains only to the Management
cadre, and the appellant having Teaching Cadre, hence denied.

Para No 8 incorrect, hence denied

A. Para A is incorrect, baseless and against facts as the fact is not
Bdsed on the sound reason as the appellant was inducted on the
department as PST as well as the appellant seeks promotion to the
higher rank i.e SST by challenging the Notification vide dated
24, 07.2014 which is not the prerogative of thc appellant as the
notification was general and could not be modified for
individual and since its publication is intact till to date, hence
denied. |

B. Para B is incorrect the appellant has been treated in accordance
with law and rules. The respondents Department have not violated
Article 4 & 25 of the Constitution of Islamic Republic of Pakistan
1973, hence denicd. \

C. Para C is incorréct the appellant did not produce any cogent fact
before the respondents Department for his entitlement as the

consistency is concerned the appellant does not comes under the

Sl

K

o
S
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¥
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| Dzstrict Education

Secretary of Fin

(Respondent No. 5):.

b

~ domain of consistency as well asbby citing the di}ferent judgments
+  in the appeal is bad in the eye of law. As per the Notification for
the post of SST, the required qualification is Second (2"!) Division
| bachelor degree, hence denied. |

D Para D is incorrect, as the appellant intents to mislead the Hon,
‘able KPK, Service Tribunal Peshawar on the basis of the
‘amendments which is denotes/pertains only to the Management

cadre, and the appellant having Teaching Cadre, hence denied.
E. Para E is incorrect, as the respondents Department have acted
Jors 'accordance with law, and the appellant has not fulﬁllef(he required
qualification which is mentatioridm the Notification, hence denied.

F. That the respondents also seek permission of this Hon’ able

Tribunal to additional ground at the time of arguments.

| » It is therefore humble prayed that on
acceptance of this reply and the instant appeal may kindly be

dismissed with cost.

Director of (E &SE) Education
{Male) Mardan KPK, Peshawar

(Respondent No.4)

e D¢parfment Secretary of Establishment

K, Peshawa Department KPK, Peshawar

(Respondent No. 3) {Respondent No.2)

ducation

KPK, Peshawar

(Respondent No. 1)

&
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BEFORE LFHE KPK SERVICE TRIBUNAL PESHAWAR

Service Appeal No.8656/2020

Mr.lhsan Muhammad ,PSHT (BPS-15)GPS Bahrat Khel, Babuzai , Mardan.
' (Appellant)

! Versus

The Secretary Elemeﬁtary & Secondary Education , KPK, Peshawar & Others.
’ (Respondents)

AFFIDAVIT

[, Mr Sajid Khan Litigation Officer Education Department Mardan do hereby solemnly affirm

and declare that th%e contents of Para Wise Comments submitted by on behalf of Answering
Respondents are trﬁ;e to the best of my knowledge and belief and nothing has been concealed

from this Honorable'. Tribunal.

‘%4 ,~ _ Deponent

..i\
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VAKALATNAMA 1

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, a

 PESHAWAR

OF‘2020

(APPELLANT) |
%vi@m MWW (PLAINTIFF).
 (PETITIONER)

VERSUS

- /. (RESPONDENT)
éz&e»' ﬁyﬁ/%‘ _(DEFENDANT)

~-.I/We . ﬁ//ﬂ%% mt)/t e ‘_- N |

Do hereby appoint and constitute NOOR MOHAMMAD
KHATTAK, Advocate, Peshawar to appear, plead, act,

- compromise, withdraw or refer to arbitration for me/us as

my/our - Counsel/Advocate in the above noted matter,
without any liability for his default and with the authorlty to
engage/appoint any other Advocate Counsel on my/our cost.

-I/we authorize the said Advocate to deposit, withdraw and

receive on my/our behalf all sums and amounts payable or

- deposited on my/our account in the above noted matter.

Dated. ] /2020
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CLIENT -
NOOR MOHAMMAD KHATTAK

SHAHZULLAH YOUSAFZAI

MIR ZAMAN SAFI
: &

AFRASIAB KHAN WAZIR
ADVOCATES

OFFICE: - |

_Flat No.4, 2™ Floor, Juma Khan

Plaza, near FATA Secretariat,
Warsak Road, Peshawar.
Mobile -No;034$-9383-141
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0, . .- '
~ The Secretary,” ' . ‘Dr—@
_ E&SE Department, . : ' . '
Lo o Khyber Pakhtunkhwa, Peshawar o
Subject: ) DEPARTMENTAL APPEAL AGAINST THE INACTION: OF ‘THE
. K&SPONDENTS BY NOT CONSIDERING. THE APPELLANT FOR
PROMOTION TO THE POST OF SST (BPS-16) ON THE BASIS OF
HAVING BACHELOR DEGREE IN 3R DIVISION AND AGIANST
'THE SERVICE. RULES NOTIFIED ON 24.07.2014 WHEREBY THE
CONDITION OF BACHELOR 2 2"° DIVISION HAS BEEN INSERTED

"IN SERIAL NO.1B, COLUMN NO.3(i) OF THE TABLE

-

‘Respected Sir, - -
' - . With due respect it is stated that I was initially appointed as Primary
‘School Teacher in the respondent Department and right from my 1%
" . appointment [ am perfornnng my duties quite efficiently and upto. the entire
satisfaction of his superiors. I have the higher qualification of Master in
Education in second Division but the authorities issued the impugned
- Notification dated 24.07.2014 whereby the post of SST was restricted and
20% promotion quota to the aforementioned post was reserved for anary
" School Teachers. That according to the said Notification required
“qualification for initial recruitment as well as promotion was mentioned as
second class bachelor degree. That the concerned .authority denied promotion
of my some colleagues to the post of SST due to having third class bachelor
degree. They were feeling aggrieved filed writ petitions which were allowed = - -
~ in favor of petitioners vide judgment dated 05.04.2016 and 28.01.2016 and S
" consequently they were promoted to- the post of SST. That I was also denied g '
promotion due to having third class bachelor degree despite the fact that I am o
h’a‘i}ing second division in higher qualification of Master in education. That
‘being a similar placed employee approached theé concerned ‘authority to _
extend the same benefit of the above mentioned judgments but in vain, That. =~ = &/
the establishment Department issued ‘a Notification dated 15. 12 2011 '
whereby amendment has been made in PMS rules 2007 by prov1d1ng that a
- czndidate who has obtain 3" division in bachelor degree will be eligible for
th: examination in cases where he/she has obtained a higher division in
~ Master’s degree That feeling aggrieved from the inaction of the concerned
authority by not considering me for promotion to the post of SST (BPS- 16)
ﬁled the instant Departmental appeal before your good self.

It is therefore ‘most humbly prayed that on acceptance of this
Det)artment appeal I may very kindly be considered for promotion to the post
of SST (BPS-16) from the date when my colleagues and junior colleagues

; were promoted with all cohsequentigil benefits including seniority. Any other
remedy which your good self deems fit that may also be awarded in my
favor. '

Dated: 19.03200 S / o _—

, PSHT (BPS-15),

GPS Ballrat Khel Babuzai, District Mardan
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