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Service Appeal No. 8657/2020

C ; ?O RDER : Learned counsel for the appellant present. Muhammad Riaz
- 14:09.2022 ‘ ' ' |

Khan Paindakhel, Assistant Advocate General for th‘e respondents
bl'esellt. Argwﬁents have already been heard and 1’6001';1 perused.

R Vide our detaile‘d judgment of foday, placed on file of Sel'\;fic,e
Appeal‘beal’ing No. 8647/2016 titled “Wisél Muhammad Versus
Secretary Elementary & Secondary Education Départment, Khyber

| Pak,htunkhwé Peshawar and four others”, the appeal in hand being
devoid -of merit stands dismissed. Parties aré left to bear their own

costs. File be consigned to the record room.

ANNOUNCED
14.09.2022 :
"
A - |
(Mian Muhammad) ' (Szﬁa_h—Ud-Din)'

- Member (Executive) - Member (Judicial)
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30" May, 2022 Learned counsel for the appellant .present.. Mr.

Muhammad Rasheed, DDA alongwith Imtiaz Khan, ADO

(Litigation) for the respondents present.

Respondents No. .1 to 4 have not submitted

rebly/comments. Right of respondents to submit reply“zhas' R

already been struck off by virtue of previous order. To

come up for ar ents on 01.08.2022 before the D B

(Mian Muhammad) (Kallm Arshad Khan)
Member(E) Cha:rman

"|-.'_’<3'r)o")/> PY?DPM De mat aumbblb 'ﬂ&— QQJQ [J."‘ -

jowrned 4o 4o e |

Read ay

13.09.2022 Learned counsel for the appellant present. Mr. Muhammad
Riaz Khan Paindakhel, ~Assistant Advocate General  for “the
- respondents present. : | |
Arguments heard. To come up for order on 14.'09‘.2022
before the D.B.

.“/:‘

. -

(Mian Muhammad) - (Salah-Ud-Diri) .
Member (Executive) Member (Judicial)




T
P S
b b '\

i BTN T e T

[(;—trtv Cale /#0 & : u”o

.i__.‘y’jo‘.(];’u, o8 (5 en
[Zot the Y‘w;c an Dodked B-2->%

ny

- 03.02.2022 - Due to retirement of the Worthy Chairman, the Tribunal
is defunct, therefore, case is adjourned to 17.05.2022 for the

same as before,

edder

~17.05.2022 Appellant alongwith Mr. Umar Farooq, Advocate (junior of
S " learned: counsel for the appellant) present. Mr. Naseer-ud-Din
Shah, Assistant Advocate General for the respondents present
and sought further ‘time for submission of written
reply/comments.' Respondents are directed to submit written
reply/comments on the next' date positively, failing which their
right for submission of written reply/comments shall be deemed
as struck off. Adjourned. To come up for submission of written

reply/comments as well as arguments on 30.05.2022 before the'

D.B. |
3 - J7
3 -
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(Rozina Rehman) , (Salah-ud-Din)
Member (J) ' : Member (J)
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31.03.2021 ~ Junior to counsel for the appellant present. Cn
Addl: AG for respondents present. - o
*Written reply/commerifs on behalf of respondents -
o " not submitted. Learned AAG seeks time for submission
of written reply/comments. Granted.
Adjourned to 01.06.2021 before S.B.
(Atig Ur Rehman Wazir)
Member(E)
01.06.2021 Counsel for the appellant and Addl. AG for the °
- ' ‘ " respondents present.
L ' Learned AAG is required to con'tact tHe respondents fér' -
el pereed $os | o
been | ol V‘eﬁ‘j “submission of .written reply/comments in office within 10 days. -
Fleen sodem WA - o
ﬂw_t ' ~ If the written reply/comments are not submitted within the
stipulated time, the office is directed to submit the file with_,‘a'
repoft of non‘-compliance. File to come up for arguments on
30.09.2021 before the D.B.
\ , .
Chairman
P.S
11.06.2021 Learned Addl. A.G be reminded about the omission

~and for submission of reply within extended time of 10 = .
days. o : - ' .




171120200 Counsel for the appellant present. :
. Whether the appellant was not entitled to the benefits
.'~accruing through the judgments™ of 'Honourable Peshawar High
~ Court in Writ Petition No. 1041-A/2015 and Writ Petition No. 73-
~B/2014 under the principle of similarly placed person?

In order to settle the proposition, instant appeal is admitted
- to regUIar hearing. The appellant is directed.t'o deposit'security
and process fee within 10 days. Thereafter, notices be issued to the ‘
\‘_lr;espondents. To come up for written reply/comme’nté on
'01.02.2021 before S.B. | i
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R Chairman

01.02.2021  Counsel for the appellant and Addl. AG for the
- respondents preseht. | ‘ |

- Learned counsel requests for time to rectify the

‘error in addresses of some of the respondents forA' proper

service Qf notice. Allowed. May do so within a fo_irtni'ght.

Thereafter, notices be issued to the respondents.
Adjourned to 31.03.2021 for . submission of - reply/

comments.
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Form- A | . (’g‘\
FORM OF ORDER SHEET L '

Court of : - ' S

A %’VTG /zozoA . :

14.09.2020

Case No.-
S.No. | 'Date of order ‘Order or other proceedings with signature of judge
-proceedings :
1 2 3
I 27/07/2020 The appeal resubmitted today‘by Mr. Noor Muhammac_i Khattak ‘
Advocate may be entered in the Institution Register and put up to the
Worthy Chairman for proper order please. | Y 2
., .'l » !«s. ‘.
I s
' REGISTRAR, ‘
2. This case is entrusted to S. Bench for preliminary heéring to be put
up there on H/Qz /2220
W
CHAIRMAN
Mr. Afrasyab Wazir, Advocate on behalf of counsel for

the appellant present. .

Requests for adjournment as learned counsel is engaged
before the Touring Bench of this Tribunal at Abbottabad.
Adjourned to 17.11.2020 before S.B. _

K

Chairman

L. N . . . ——— S L . .. _ - P
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‘ The appeal of Mr. Izhar Muhammad PSHT received today i.e. on 17.07.2020 is incomplete

on the following score which is returned to the counsel for the appellant for completlon and

resubmission within 15 days.

1- Annexures of the appeal may be attested.
2- Annexures of the appeal may be ﬂagged
3- ‘Annexures-C, D and E of the appeal are illegible which may be replaced by Ieglble/better
one.
4- Seven more copies/sets of the appeal along annexures i.e. complete in all respect may
~ also be submitted with the appeal.

No. gé%Z /S.T, | -
Dt. /L8 /2020, I | : -
‘ REGISTRAR,
'SERVICE TRIBUNAL

KHYBER PAKHTUNKHWA
PESHAWAR.

Mr. Noor Muhammad Khattak Adv.

V7
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PESHAWAR )
APPEAL NO. /2020
1ZHAR psittmiinD VS - EDUCATION DEPTT:
~_ INDEX y
S.NO.’ DOCUMENTS ANNEXURE | ’.PAGE
1 | Memo of appeal 1- 3. -
2 | Educational testimonials A ' 4- 6.
3 | Notification dated 24.07.2014 B 7- 12.
4 |Judgments . C&D 13- 19.
.5 | Departmental appeal | E 20.
6 | Notification o F | 21
7 | Vakalat nama I o 22.

APPELLANT

THROUGH: | ‘
NOOR MOHAMMAD KHATTAK
ADVOCATE




% BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

Mr. Izhar Muhammad, ST (BPS-16),

PESHAWAR Khyver Patchcukiiwa

Sevelee Tritbvuan

APPEAL NO. Qé(? 12020 P e 202

GrS Umaﬁa,i ,District Charsadda.

.............................................................. APPELLANT
VERSUS

The Secretary Elementary & Secondary Education
Department, Khyber Pakhtunkhwa Peshawar.

The  Secretary  Establishment Department, Khyber
Pakhtunkhwa, Peshawar. ~

The Secretary Finance Department, Khyber Pakhtunkhwa,
Peshawar.

The Director Elementary & Secondary Education Department,
Khyber Pakhtunkhwa Peshawar.

otlorly

The District Education Officer, (male) District Mardan Clharsacdla  ovete~

.......................................................... RESPONDENTS

APPEAL UNDER SECTION 4 OF THE KHYBER
PAKHTUNKWA SERVICE TRIBUNAL ACT, 1974 AGAINST
THE INACTION OF THE RESPONDENTS BY NOT
CONSIDERING THE APPELLANT FOR PROMOTION TO
THE POST OF S.S.T (BPS-16) ON THE BASIS HAVING
BACHELOR DEGREE IN 3%"° DIVISION AND AGAINST
THE SERVICE RULES NOTIFIED ON 24.7.2014 WHEREBY
THE _CONDITION OF BACHELOR 2"° DIVISION HAS
BEEN INSERTED IN SERIAL NO.1B, COLUMN NO.3(i) OF
THE TABLE AND AGAINST NOT TAKING ACTION ON

ile+~-dAYDEPARTMENTAL APPEAL OF APPELLANT _WITHIN
w® oo - STATUTORY PERIOD OF NINTY DAYS

Registrar

(2171> pRAYER:

That on acceptance of this appeal the impugned service
Rules dated 24.7.2014 may kindly be modified to the
extent that the condition of Second Division/Class be
expunged from Column No.3 (i), serial No.1B of the
table and the respondents may kindly be directed to
consider the appellant for promotion to the post of
Secondary School Teacher (BPS-16) from the date when
his Colleagues and junior colleagues were promoted
with all consequential back benefits including seniority.
Any other remedy which this august Tribunal deems fit
that may also be awarded in favour of the appellant.

R/SHEWETH:
ON FACTS:




Brief facts giving rise on the present appeal are as under:

That appellant was initially appointed as primary school
teacher and right from appointment till date the appellant is
serving the respondents department quite efficiently and of
to the entire satisfaction of his superiors.

That appellant is higher qualified having master in islamiat in
second division. Copy of academics documents are attached
AS ANNEXUMCuuaraursarsnsrsassansinnmsnrsstestsensassscansansrsnsrsnnonss A.

That it is pertinent to mention here that the respondents
issued the impugned notification dated 24/07/2014 whereby
the post of secondary school teacher was restructured and
20 % promotion quota to the aforementioned post was
reserved for primary school teachers. That according to the
said notification required qualification for initial recruitment
as well as promotion was mentioned as second class
bachelor degree. copy of impugned notlﬂcatlon dated
24/07/2014 is attached as annNeXUr€.uvesereeersrsrararererararanns B.

That it is pertinent to mentlon here that the respondents
denied promotion to some colleagues of the appellant to the
post of SST due to having third class bachelor degree. That
feeling aggrieved some colleagues filed writ petitions which
were allowed in favor of petitioners vide judgment -dated
05/04/2016 and 28/01/2016 and consequently they were
promoted to the post of SST. Copies of the judgments dated
28/1/2016  and  05/04/2016 are  attached as
ANNEXUICuuususssnsaarsssssnsrasssnstnissnsasconnsannssanrsnnrsssrsss C&D.

That it is worth mentioning that appellant was also denied
promotion due to having third class bachelor degree despite
the fact that appellant is having second division in higher
qualification i.e master in Pashto and master in education

That appellant being a similar placed employee approached
the respondents to extend him the benefits of above
mentioned judgments, but still in vain. Copy of the
Departmental appeal is attached as annexure ..ueveeseessens E.

That it is also pertinent to mention that establishment
department issued a notification dated 15/12/2011 whereby
amendment has been made in PMS rules 2007 by providing
that a candidate who has obtain 3™ division in bachelor
degree will be eligible for the examination in cases where
he/she has obtained a higher division in Master’s degree.
Copy of notification is attached as annexure ....covcveveerreenns F.
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That feeling aggrieved and having no other remedy the
appellant filed the instant appeal on the following grounds
amongst the others. , -

GROUNDS

A-

That the |mpugned notification dated 24/07/2014 to the
extent of second class bachelor degree for promotion is
against the law facts and judgment of Peshawar high court,
hence not tenable and liable to be modified and the words
second class be expunged only for promotion purpose.

That the petitioner has not been treated in accordance with

law and rules by the respondent Department on the subject:

noted above and as such the respondents violated Article 4
and 25 of the Constitution of Islamic Republlc of Pakistan
1973.

That appellant is entitled to be promoted to the post of SST
from due date in light of judgments of Peshawar high court
by attracting principle of consistency as mentioned in 2009

SCMR 1.

 That appellant has second division in higher qualification i.e.

master and entitle to be promoted from'due date in light of
notification dated 15/12/2011.

That as per Section-9 of the Civil Servant Act, 1973 read
with Rule-7 of the appointment, promotion & Transfer Rules,

1989 the appellant is fully entitle for promotion to the post e

of SST (BPS-16). .

. That appellant seeks ‘permission to advance other grdunds
~.and proofs at the time of hearing.

It is therefore most humbly prayed that the appeal of the

appellant may be accepted as prayed for.
~ APPELLANT
IZHAR MUHAMMAD

" THROUGH: |
NOOR MOHAMMAD KHATTAK

&

 SHAHZULLAH YOUSAFZAI
ADVOCATES |
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GOVERNMENT OF KHYBER PAKHTUNKHWA
ELEMENTARY & SECONDARY EDUCATION DEPARTMENT

Peshawar, dated the 24" July, 2014.

NOTIFIGATION~ - ~ =~ I

No.SO(PEY4-5/SSRC/Meeting/2013/Teaching Cadre:- In pursuance of the provisions contained in sub rule (2) of
crule 3 of the Khyber Pakhtunkhwa Civil Servants (Appointment, Promotion and I'ransfer) Rules, 1989, the Elementary

and Secondary Education Department in consultation-with the Establishment Department and the Finance Department
hereby directs that in this Dcpcnlmmts Notifications — No.SO(G)S&LD/1-28/2003/Vol-11 dated, 09-04-2004,

i, Bachelor of Education or Master of
Lducationn (Industrial Art or RBusiness
Education) or M.A  Fducation  or
equivalent  qualific mmn - from
r((ogm/()([Hmnmszlu B :

serviee as such and  having quuh/urmun

Notification ~— No.SO(G)S&L/1-69/06/Vol-1/DPI/LIB dated, = 13-11-2007, and  Notification No.SO(PFE)
- 4-5/SSRC/Meeting/2012/Teaching Cadre, dated, 13.11.2012, the following further amendments shall be-made, namely:
] . >N
AMENDMENTS |
fre Hw Appendix,- ' , :
(1) Serial No. 1 shall be renumbered as ]B and before Ser m[ No: 1B, as sore numbered, tlw/ulluu ing new entries shall be
inserted in :espm tive columns, namely: s
' A . ‘ _ T4 ; 5
.7 ' ‘.Sj'r,!b)'(i{(,‘f Specialist | 1. At least S(-':(;'OI'I'C! class Master’s Degree or 2310 35 (a) . Fifty per cent by ;‘)J't,‘ﬂ)‘!(‘)!'i(ﬁ'ﬁ'f, on the basis
i( 31"3'17) g _/f-”-”_' years BS Degree i the relevant | years of seniority-cum-fitness, for the relevant
i ‘ ' subject; and : o subject from amongst the Secondary School
, Teachers (BPS-16), with al least five  years
|
l

m('u!um( o in column No. :

‘Note: Ifno suitable (:('rm:‘lidnl e is auatlable in the
Erelevanit. subject  the  post . falling in their
Cpromotion quota shall be- filled by cinitial |

(1

3

o

W SE e K
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IR P 5

a 3 TE MU
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P
- recruitment; and o ‘ ) i
. (b)  fifty percent by mitial recruiiment. - L SN
g4 | Director Physical At least second class Master’s Degree in | 22-35° | (a) Fifty percent by promotion, on the basis of
| Education Physical Education from a recognized | years - seniority-cum-fitness, from amongs! Serior
N (BPS-17) . Umversity. ’ q - Physical Education Teachers (BPS-16), with
' _ : at least five years service as Senior Physical
: _ Education Teacher and Physical Education
R o - T e s e S s s Yeacher T Tand  hawingT Cqualification” | - -
. mentioned in column No. 3: '
: . Provided that if no suitable person
_ - 15 available from amongst Senior Physical ' : R
- Liducation Teachers for promotion then the
post  shall be filled by promotion, on the
basis — of  seniority-cum-fitness,  from | @
! amangst the Physical Education Teachers, | 844
' ' ’ o ' with at least fiee years scroice as such and SE
I ! ‘ f ' . i : ' having qualification mentioned in columnn ' ri g
J’V('),g; - . . A U Eesa
" Notce:- If no suitable candidate is available =Z ”
. in the relevant cadres of the above teachers |
. the post falling in their promotion quota -
shall be filled by nitial recruitment; and ‘ ) '
- i (h) fifty percent by initial reciuitment . and
’ (2)




1. Bachelor of Education or Master of

(¢) (Humanities and-other equivalent

groups at degree level with English

as compulsory subject;
and : ,

(Industrial — Avt.  or
Business  Fducation) or  M.A
Education or equivalent
qualifications  from a recognized
University.

Lducation

from amongst  Certified Teachers, with

(h) four per cent from amongst the Senior

i joo = B o / o /.
. (1) against Serial No, 1B, as so renumbered, for the existing en 1‘1'1';3'5,. l'h(55j’(JNor;)u'.n_(j Shall be substituted, in respective columns,
namely: o - v L o ' ‘ o
/1 2 ‘ 3 e , 5
P15 | Secondary School | 1. At least  second “class  Bachelor L21l035 | Seventy Five per cent by promotion, on the
Teacher (BPS-16) Degree’s  from  a  recognized i years. “basis of seniority-cum-fitness, from the
o ' University on need basis from the district concerned in the following manner:
- ... followig groups.with two.subject_... e s P
(a) (Chemistry, Botany or Zoologuy), . _ (a)  forty per cent from amongst the Senior
S Or . ! : Certified Teachers (BPS-106), with at least
(b) (Physics, Maths “A” or “B” or Statistics) Jive years service. as Senior Cerfified
Or; : 3 ) Teacher and  Certified  Teacher and

having  qualification  mentioned  in

column No.3:

Provided that if no. suitable
candidate is available  from amongst
Senior Certified Teachers for promotion .
then the post shall be filled by promotion,
on the basis of seniority-cum-fitness,

at least five years service as such and

having  qualification  mentioned  in

column No. 3;

Dia z,bfng Masters(BPS-16), with at least
.]jfl)e years service as Senior Dra r_1,)fz“zg
Masters  and  Drawing  Masters and,
qualification

having mentioned  in

coltmn No.3:

! i
. i
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i o R R  Provided that if no suitable
candidate s available  from  amongst
“Senior Drawing Masters for promotion
then the post shall be filled by promotion,
on the basis of seniority-cum-fitness,

Srome amongst Drawing Masters with al
least five years service as such  and
having  qualification mentioned — in

a N o C B columin No. 37"

() four per cent from amongst the Sentor
Arabic Teachers(BPS-16), with at least

- five years service as Senior Arabic .
Teachers and Arabic Teachers, and @
having  qualification  mentioned — inf L.

_ column No.y: : o gﬁ*z
; o ' ‘ . . i ' Provided that if no  suitahle
' candidate is available from amongs iy

Vibas
| é

| o o ' , ' ‘ - ' Senior Arabic Teachers for promotion
- L then  the post shall be  filled by
promotion, on the basis of seniority-
cum-fitness, from Arabic Teachers with
“at least five years service as such and
having  qualification  mentioned  in
: ~ column No. 3; ~ . N
() four per cenlfrom amongst the Senior |- . R
Theology Teachers(BPS-16), with al leas!
five years service as Senior” Theology
Teachers and Theology Teachers and
©having  qualification mentioned i

b ' : ' S S o ‘ column . ; - No.oy:

j SR - O




.

- -

from amongst Theology Teacherswith at
“having- —qualification - mentioned  -in

(¢) three per cent from amongst the Senior

(f)  nhwenty per cent from amongst the

‘ l-"l'giui(,‘{e(_‘/ that if  no  suitable
candiddte is available from amongst
Senior Theology Teachers for promotion
then the post shall be filled by promotion,
on the basis of seniority-cum-fitness,

least five years service as such  and
column No. 3;

Qarts (BPS-16), with at least five years
service as Senior Qari and -Qari and
having ‘qualification  mentioned — in
column No.3: o
Provided that if no- suitable

candidate is available from amongst the |
Senior Qaris then the post shall be filled !
B - . N 1

by promotion, on the basis of seniority-
cum-fitness, from Qaris with (n’_-le_-’('l.s'(‘/‘}'ve
years, service as  such  and - having
qualification mentionedin column No. 3,

Primary School Head Teachers (BPS-16),
with at least seven years service as
Primary  School  Head Teachers  ared
Senior Primary School Teachers and
Primary School Teachers and having
gualification mentioned in coliomn No. ; .

CProvided  that if  no o suilable

~candidate s “available  from  amongst |

3




CSECRETARY TO GOVERNMENT OF KHYBE R I’AI\IH UNKHWA
 ELEMENTARY & SECONDARY EDUCATION DEPARTMENT

Indst : of even No & date: (

slubl:shment and Admimistration D( pmmr( nt P( almwm

The Secretar y to Government of Khyber Pakhtunkhwa, 1 ,

-y

1.
2. “The Secretary to Governmentof Khyber Pakhninihwa, Finance Department Peshawar.
3. The Secretary to Government of Khiyber ,Pakhlz,m,k/u_uu, Law Departmenl Peshawar
4. The Secretary Khyber Pakhiunkhwa, Public Service Commission Peshawar.
5. The Accountant General Khyber Pakhtunkhwa Peshawar.
6. The Director, Elementary and Secondary Education Department Klu/bci Pakhtunkhwa Peshawar,
The Director o/ Education (FATA) Peshawar. - : '
8. The Director, Curriculum-and Teacher Fducation Khybm I’akhlunkhwa/\bbo!lubun’
9. The Divector, (PITE) Khyber Pakhtunkhwa Peshawar. -
10. The Director, ESRU Flementary and Secondar y Lducation Department l(/n/bu Pakhtunkinoa P( shuu)rn',
t1. Manager C'onunnwnl Printing Press Khyber Pakhtunkhwa Peshawar.
12, The Deputy Divector, EMIS (S&SE) Department Khyber Polkhtunkhuwa Pe 'x/mu (i
13- AllDiserict Education Officer (M&F) in Khyber Pakhtunkhwa, , -
14. All District Account Officer in l\/u/bu Palchtunkhwa. '
15. All Agency FEducation Officer in FATA
16. All Agency Account Officer in FATA.
17. PS to Governor Khyber Pakhtunkluea. Peshawar.
18.PS to Chief Minister Khyber Pakhtunkhwa. Peshawar.
19. PS 1o Chief Secretary Khyber Pakhtunkinva. Peshawar.
20.P5 to Minister E&SE Khyber Pakhtunkhiva. Peshcavar.
21 PS to Secretary E&SE K:’n/bcz Pakhitunkha. Peshawar.
22 Muster file , _ _ .

N

-

T (ZAMIN I(I-IAN'I\‘I(-)M/\ND:) _
LT T SECTION OFFICER{PRIMARY)

-




BETTER COPY OF ANNEXURE C

PESHAWAR HIGH COURT BANNU BENCH

FOR OF ORDER SHEET

Date of order
or ~other
proceedings

Order or: othe1 proceedmgs with mgnature of Judge(s)

(1)

2)

28/01/2016

W. P No. 73-B-2014,
Present: Mr. Ali Jan Khan advocate for petltloner

MUHAMMAD GHAZANFAR KHAN J) - The
petitioner namely Mumtaz Khan S/O" Guli Jan, through the
instant “Constitutional petition under Article 199 of the
Constitution of Islamic.Republic of Pakistan 1973, seeks
issuance of directions to the respondents/department to
cons1der him for promotion in the post of SST in BPS-16 in

view ‘of the Departmental Promotion Committee meeting
held on 18.01.2014

2. We have heard learned counsel for the petitioner and
gone throu‘gh the available record of the case.

3. Perusal of record transpires that the petmoner has passed
BA in third division while as per Notification bearlng No.

SO(IINS/SSR(VIII, dated' 18.1.2011, . the minimum
qualifications for the post of SST (BPS-16) are Second
Class Bachelor’s degree or MA in Education or Bachelor’s
Degree in Education. .The record further shows that the

petitioner has also passed M.Ed during the year 2000 in

second division and M.A History and Pak Study during the
session 2003 in second division and M.A. History and Pak
Study during the session 2003 in second division

4. In wake of the above, we direct the respondents to

cconsider the petitioner for promotion to the post of SST

(BPS-16) in the next Departmental Promotion Committee
meeting on the basis of his degree in MA. History and Pak
Study coupled with M.ED qualifications. The writ petition
is'disposed of in the above terms

ANNOUNCED
28.01.2016
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Date of hearing

-+ Petitioner. gl :

Respondents”

P - under AI'UCI\, 199 of the Islamw Rupubhc ofPal stzm;'5‘51'9573"’{17,6

petitioner sezks cnclm‘*tlon to the eifect that thc act of

respondent No.3 wnpreby the promotion notiﬂcaﬁon dated

_-iS._O.?,Ol'i.i'v\-'aé W uhc’ra.wn vide', 1mpucncd notxﬁcat'on dmcrl

T——
24042014 on the ground of nzmng CrU"ll‘i-’@C itionsof

L division) is illegal and without lawfu] authority and againist:}

| " é___ judgment of this ¢ Qurt passed m W P.No. S8-B of 201« = e

2. In essence, the petitfohér was initially appointed ag - - .
Certified Teache U and, as per catitlement, later on promoied 1o

the post of Seniar Ce Ltmed Lcachcr (BPS-16) vide notification .t

/ :

. " R o S\ ' .
L dated 28.10.2014" wi rereafter he ']C[IUOI'ICL‘ ’1ssum°d the charge
-/ of-the said post on %’”4 and after performing his duties .
. N N \ ? N
\\_// _ {0 the satisfaction of hig competent authority, on 24. C4 ”O L3,

L TESPONL iO"l “n\t, as
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..’second - condition o

Such, the profmotion order of the Petitioner wag wi: hc rawn

- the ground of hav; mz B .Se in third. division,

3. Comments Were calied-from tespondent Ng.3, i;vho_ﬁfed«

the same, averring thavein that though petitioner wag pmmotco

to the posi of SST vide notification date;

SCrutinizing  hyg qu:i{.?ii'"xcati-on
wund that p’etiti&ner was pot ‘c-:lifgi'ble fdr ‘
promotion 3 the post of SST being B.Sc thirg d:’ivisidne‘;:,.
hence, his ‘Bromaotion order was de-notified by the Dii‘éét@r '
Elexnéniary and

A
(0

condary -E,Iam*xon I\_nyoe‘ Pakhtunkhwa

Peshawar and on ' duccf.on of Dn‘cctor the Promotica order

of the p_e'titioncr Was withdrawn vide Impugned notification

gduLed 24. G O 5

(e e~

--t",_n Iumc*' beﬂn wened

=

in the - comments that
promotion order of thc petitioner was withdrawn on the gr_oiLnd

Sc third division and it was d

t

af one in light of pohf“'

circviate l/xdc Nouncahon No, SO(PIZH-'? / SSRC / mesting /
—-_M——-‘_“_-_
20

]

Femek

3 / teachin cadre aatcd 24 07 2014 accor dmv to n’?!C] me-

method of 1er-w ent of \Si Nc.s spemfec' with gz first

CQudition of at least seeong class BA /B.5¢ from a recognized

THH'”!E!L»’ on need | oams W rth L‘Wo lele‘vant subJecLS alonow1d1~
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criteria / policy for the civil servanis and a civil servan‘-; is not

" supposed o be traated with a ules of his cwn choise.
3. In reszonse to Para-6 of the petition, respondent No.3

averred in the somments that the judgment of this. court wis 7
announced cn 04.06.2019 whereas the withdrawa‘i o'rder of the k
petiioner was passed on 24, Q4. 2015, p"’lO" to the ’mnounfemmt

- of the judgmcnt.

'~ petitioner is that this court has zlready dec-}a;-cd' the c"onditio'n of

having third division as nuil and void in its ,uclffmen dated

~

{ The main contention f learned counsel for the - | -
v 04.00.2015 and the cass of the petitioner is on better footing for

the reason that in the referred judgment the peﬁ‘tiar;;er had not

been appoi 1&3 but so far as the case of the petitioner is

concemed, he was duly promoted rather received ils benefits

from 28 10.201410:24:04.2015 and thus;.the impugned érderis. . -
illegal, without lawful zuthority and jurisdiction

| | 4 .
V/‘f_ Admittzdly, the petiticner was duly promoted to the

post in quesiton on 28.10.2014 after the ¢ Ecpm’smeﬁta}‘

i

promotion commitiee evaluat te d hiscase / PERs.

. :
§. Now the question for determination before this court
would be that when the pCh'lOan a(,mally pcxfo"mcd his duties

-

on the nrometed rost ﬁ-u_" that-too forA si};_ lone mo mh“ Lth "

L(‘l!‘
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also been affirmed by the respondent NO.B in his comments by

§ that they were not sware of that judgment az the time of

S _ vithdrawal of the impUgned,i:z'om'otion of' the petitioner and

wihien the ¢ase of the Present petitioner is at par with that of ths

petitioner thesein, rather. on better footing bccauoe the pet. ioner

A _ was not only promoted to the Post in question but he pcrformed
T : . ' : .
3 <o M :

his duties for six Qn monhs and recewed its bemfta the
impugned g atification passcd_by_rés;;ondcnt No.3 1s required o

be set at naught.

L - It is also a well setiied principle of {aw ‘that once a
| crantzd to a sivi] servant, cannot he taken back from

gcnt <trong reasons a are "eqmrr:a for-th

:able ;n, Lhe case in hanc

: _ - benehiis
}1 : I

_— \ when the. ..omouon Otdc of thc .smnlaﬂy p%accd teacncrs
L . -

.. . :

2 : ‘ / having B.Sc third.division have not been S0 far wi Hdm\lvn

which is clearly viclation of Article 25 of the Cons‘citutior; of

R
_ Fakistan.
i
a .10 For the rea sons mcnhoncd above, this--pé‘ti"zion iz
+ - :
to accepted and the impugned notifcahon dated 240472015
} N : . - :
Sy . .. . L L
' R 1SsuUed by vespond hereby the Dromotma'orcie:' of the
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avthority and, as such, i:e promotion notification dated

28.10.2014 is hereby restored.
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- No. SOE—II (ED) 2(14)2011 -In exercise - of the powers conferred by Section 26 of the

. BETTER COPY OF PAGE-2§

< GOVERNMENT OF KHYBER. PAKHTUNKHWA :
. ESTABLISHMENT DEPARTMENT '
Dated Peshawar the December 150f 2011 .

e NOTEF‘ICATION

. Khyber, Pakhtunkhwa Civil Servants Act, 1973 (Khyber. Pakhtunkhwa Act No.XVIII of

1973) the Chief MINISTER OF THE Khyber Pakhtunkhwa is pleased to direct that in the

Khyber Pakhtunkhwa Provincial Management Service Rules 2007 the followmg further

amendment shall be made namely:

. AMENDMENT‘

- In Schedule -1, agamst Sr No 1, in Column No.3, the full stop appearing at the end shall be

' | replaced by colon and thereafter that following proviso shall be added, namely:

“Provided thet a candidate who has obtained a 3 Div151on or D- Grade in Bachelor’s

‘Degree will be eligible for the examination’ in. cases where he/she has obtalned a higher
: D1v151on in Master s Degree”. :

.. CHIEF SECRETARY
KHYBER PAKHTUNKHWA
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" o TheSecretary, o : E@ -

- E&SE Department; -
Khyber Pakhtunkhwa, Peshawar
. Subject: DEPARTMENTAL APPEAL AGAINST THE INACTION OF_THE
‘ - RESPONDENTS BY NOT CONSIDERING. THE APPELLANT FOR
PROMOTION TO THE POST. OF SST (BPS-16) ON. THE BASIS OF .
HAVING BACHELOR DEGREE IN 3R2. DIVISION AND ‘AGIANST .
THE SERVICE RULES NOTIFIED ON N _24.07.2014 WHEREBY THE'
CONDITION OF BACHELOR 2"° DIVISION HAS BEEN INSERTED
IN SERIAL NO. 1B, COLUMN NO. 3( i). OF THE TABLE

Respected S!r, A :

- With due respect it is stated that I was initially appomted as Primary
‘School Teacher in the respondent Department and right from my 1%
appointment I am performing my duties quite efficiently and upto the entire
satisfaction "of his superiors. I have the higher qualification .of Master in
Education in second Division but the authorities 1ssued the 1mpugned'
- Notification dated 24.07.2014 whereby the' post of SS'F was. restncted and -
20% promotion quota to the aforementioned post wds reserved for anary'
School Teachers. That according to the said . Notification requu'ed
* qualification for initial recruitment as well as promotlon was mentioned as "
second class bachelor degree. That the concerned authority denied promotion
of my some .colleagues to the post of SST due to having third class bachelor -
degree. They were feeling aggrieved filed writ petitions which were allowed
in favor of petitioners vide judgment dated 05.04.2016 and 28.01.2016 and
consequently they were promoted to the post of SST. That I was also demed
promotion due to havmg third class bachelor degree despite the fact that I am -
having second. division in hlgher qualification of Master in education. That
being a similar placed employee approached the concerned authonty to
extend the same benefit of the above mentioned judgments but in vain. That
the establishment Department issuéd a Notification dated 15.12.2011
whereby amendment-has been miade in PMS rules 2007 by prowdmg that a
candidate who has obtain 3" division in bachelor degree will be eligible for
the examination in cases where he/she has obtained a higher division in

‘. Master’s degree. That feeling aggrieved from the inaction of the conceined
authority by not considering me for promotion to the post of SST (BPS-16)
filed the instant Departmental appeal before your good self,

. y .

It is therefore, most humbly prayed that on acceptance of this
Department appeal I may very kindly be considered for promotion to the post
of SST (BPS- 16) from the date when my colleagues and junior colleagues
"were promoted thh all consequential benefits mcludmg seniority, /Any other

remedy which your good self deems fit that may also be awarded in my .
favor. ‘

| PLICANT L
IZEAR EEA;MAD SCT (BPS- 16)

GHS Umamn District Charsadda

Dated: 19.03.2020
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- - VAKALATNAMA

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR
| OF 2020
| o | (APPELLANT)
et LA (PLAINTIFF)
| v (PETITIONER)
VERSUS

- (RESPONDENT)

Lot cidioss ﬁ%f ___(DEFENDANT)
D¢ hereby appomt and consérfute NOOR MOHAMMAD
KHATTAK, Advocate, Peshawar to appear, plead, act,
compromise, withdraw or refer to arbitration for me/us as
my/our Counsel/Advocate in the above noted matter,
without any liability for his default and with the authority to
engage/appoint any other Advocate Counsel on my/our cost.
I/we authorize the said Advocate to deposit, withdraw and

receive on myj/our behalf all sums and amounts payable or
deposited on my/our account in the above noted matter.

" Dated. / /2020

' ZCLIENT |
| Accéém) .
NOOR MOHAMMAD KHATTAK

KAMRAN N

MIR ZAMAN
&

AFRASIAB KHAN WAZIR
| ADVOCATES
OFFICE:

Flat No.4, 2" Floor, Juma Khan
Plaza, near FATA Secretariat,
Warsak Road, Peshawar.
Mobile N0.0345-9383141

.




Y. BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL |

APPEAL NO. /2020

IZHAR MUHAMMAD VS EDUCATION DEPTT:

APPLICATION FOR CORRECTION OF ADDRESS OF THE
RESPONDENT NO.5 IN THE ABOVE TITLED APPEAL

R/SHEWETH: o

1- That the appellant filed the abovementioned appeal which is pending
adjudication before this August Tribunal and is fixed for hearing/reply’
on dated 31.03.21. ' -

2- That there is certain mistake in the address of the respondent No.5,
mistakenly copied and pasted in the subject appeal which is subject
to correction as correct address is as under.

“Correct Address of Respondent No:5" -

5- The District Education Officer, (male) District Charsadda.

It is therefore most humbly requested that the above correct address
of the respondent may very kindly be inserted in the array of respondents.

APPLICANT
IZHAR MUHAMMAD

THROUGH: %Z v/
AFRASIAB KHAN WAZIR

ADVOCATE




