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KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR.

~ Appeal No. 208/2018

BEFORE:  MR. KALIM ARSHAD KHAN, .. . CHAIRMAN
MRS. FAREEHA PAUL, .. MEMBER(E)

Muhammad Hashim S/O Inam Ullah Ex-Constable FRP, Platoon No. 74,
Malakand Range Swat, presently R/O Mohallah Qutmeen Khel, P/O

Turangzai, Tehsil and District Charsadda. .................. (Appellant)
| ' Versus )
" 1. The Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar. |

2. The Commandant, Frontier Reserve Police, Peshawar.

3. The Superintendent of Police, FRP Malakand Range, ....(Respondents)
Present: ' a
‘Mr. Asad Khan Muhammadzai, - .. For appellant.
Advocate. '

- Mr. Kabirullah Khattak, ' | . For respondents.
Addl. Advocate General
Date of INSHtUtioN.................... 06.02.2018
Date of Hearing.....c.....cc..oooe.. 24.05.2022
Date of Decision........... RO 24.05.2022
JUDGEMENT -

KALIM ARSHAD KHAN CHAIRMAN. This appeal is agailnst the order
dated 11.09.2012, whereby the appellant was awarded major punishment of
removal from se-rvice. It is also against the appellate order dated 2'-1.02.2013,'
whereby departmental appeal, 'filed by the ap‘pellant against the removal
order, was rejected and order dated 01.01.2016, whereby his revision peti-tior'-w

was rejected.

2. It is averred in the Memorandum of Appéal that the appeliant
joined the Police Department as Constable in the year, 2009 and performed

his duty to the entire satisfaction of his superiors; that while posted in




rx*m%?' Frge W}*%

FRP District Swat, his mother had been suffering from heart disease and
was under treatment from various doctors; that on 24.04.2012 her
condition suddenly got worsened and as the appellant was the sole male
supporter df the family, therefore,‘ after taking verbal permiSsion-frOrn his
superiors, he came to village at Charsadda and took her mother for rnedicat
treatment to the various hospitalsA which continued for four-and half
months; that when the appellant reported fo‘r duty, where he was mformed
that he had been removed from service by respondent No 3 on
11.09.2012; that on knowledge of impugned order, the appellant had
immediately filed departmenta! appeal in January, 2013, Which- was
rejected on 21.02.2013; that thereafter, the appellant filed Revision Petition |
under Rule 11-A of Khyber Pakhtunkhwa Police Rules, 1975, whi~(':h was also

rejected on 01.01.2016, hence the present appeal.

3. On- receipt of appeal and its admission to full hearing, the
respondents were put on notice, who put appea’rénce and submitted reply
by raising various legal as well as factual objections. It Iwas fnrther
contended in the written reply' that the appellant remained absent for a
period of 04 months and 14 days without any 'informati-on or prior
permission of his superiors; that charge sheet alongwith eummary of
allegations was issued to him and enquiry committee was constituted to
conduct enquiry against him; that the appellant was summoned through
'Daily “Parwana” to rebort arrival and appear before the enquiry eOmnwittee

but he deliberately did not appear before the enquiry committee; that after

completion of the proceedings, the enquiry committee submitted its-report -

on the basis of which the appellant was removed from service.
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4, - | We have heard the learned ,:counset for the appellant and learned
Additional Advocate General for the respondents and have gone through
the file with their assistance. -

5. Learned counsel for the appellant argued that the appellant ‘had""
not been treated in accordance with the law/rules and the respondents had
acted in violation of Article 4. of the Constitution of Islamic Republic of
Pakistan; that absence of the appellant was neither ld_elibe'rate' eor‘

intentional but was due to the circumstances beyond his control as he left

on verbal permission of his Incharge for the treatment of his ailing mother; - |

that the entire action was taken at the back of the appellant as he was net »
informed regarding the action proposed to be taken against h|m, that the
enquiry was conducted in a haphazard manner, wherein, no charge sheet
and show cause notice were served upon him and that the appellant was
proceeded against under the Khyber Pakhtunkhwa Removal ﬁem» Service
(Special Powers) Ordinance, 2000 which was already repealed in
Sebtamber,ZOll. He requested that the appeal might be accepted as |
prayed.

6. The learned Additional Advocate General for the respondents
negateq the stance taken by the learned counsel :for the apbeilant. He
raised preliminary objection that fhe appeal was time barred and was 1-'|a'ble
to be dismissed on that score alone. He fdrther_argUed that the appellant
was issued charge sheet alongwith summa'fr_y ‘of allegation, enquiry
committee was constituted, he was summoned through Daily "Parwana” fo
appear befo}e the enduiry committee and defend himself but he

deliberately not participated in the proceedings; that the appellant was

employee of a disciplined force and only a single day absence wa;r fatal for

‘J his service; and that the appellant was removed from service after
%‘)’%‘ _a{lf ’)’7/ R




observing all codal formalities. Leagr)g,d AAG' requested that the appeal
might be dismissed with cost.

7. The appellant had allegedly remained absent 'frbm duty for a
period 04 months and 14 days w.e.f. 24.04.2012 till his rerﬁovai from
service on 11.09.2012. Chérge sheet/summary of allegations as well as
shoW cause notice were issued to the appellant under fépealed the Khyber |
Pakhtunkhwa Removal from Service (Special Powérs) Ordinance, 2000 and
.finally the appellant was removed from service on. 11.09.2012.‘ The
absence of the appellant was also subsequent. to the repeai_of"-"c'h'e ‘said' |
Ordiﬁance. During the relevant time, Khyber Pakhtunkhwa Gove:rnment
Servants (E&D) Rules, 2011 were already come into force ":on 16™
September, 2011. The whole proceedings are, therefore, void and no
limitation runs against the void order. k
8. | Resultantly, the appeal is accepted, the_ impugned orders are set
-'aside', the case is remanded to the respondent department t"o-.cori-cluct
denovo enquiry in accordance with law and rules within a period of two
months from the date of receipt of copy of this judgment. The issue'of back -
benefits shall be subject to the outcome of deveno proceedings. Iﬁ the
meantime, the appellant is reinstated into service for the purpose of
enquiry. Consign. |

S. Pronounced in open court at Peshawér and given dnder our hands-

and seal of the Tribunal this 24" day of May, 2022.

(KALIM ARSHAD KHAN)
Chairman

LT
-(FARKEEHA PAUL)
Member (E)
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Learned counsel for thé appellant present. Mr.

Kabirullah Khattak, Addl'. AG for the respondents prese_:nt.

‘Arguments heard and record perused.

2. Vide our detailed judgr%ent of today, Containing 04
pages, this appeal is accepted, the impugned orders are set
aside, the case is remanded to the respondent debartment
to conduct denovo enquiry in accordance with law and ‘I’l;lleS
within a period of two months from the daté of receipt of

copy of this judgment. The issue -of back benefits shall be

subject to the outcome of deveno proceedings. In the

meantime, the appellant is reinstated into service for the ,'

- purpose of enquiry. Consign. :

3. * Pronounced in open Court at Peshawar and given

under our hands and the seal of the Tribunal on this 24" day

of May, 2022. m\% N .

(KALIM ARSHAD KHAN)
Chairman

-

>l
(FAREEHA PAUL)
Member (E)
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Due to retirement of the Worthy Chairman, the

Tribunal is defunct, therefore, case is adjourned to

. 24.05.2022 for the same as before.




10.08. 2021 - Since, 1% Moharram has been declared as public
holsday, therefore, case is adjourned to 29 / 1% /2021 for
the same as before. |
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20.01.2022 Clerk of counsel for the appeliant present. Mr. Mr.
Muhammad Riaz Khan Paindakhel, Asstt. AG  for |
. respondents present, |

Lawyers are on general strike today, thereforé,
appellant requests for adjournment. Adjourned. To come
up for arguments on 04.03.2022 before the D.B.

Atig-Ur-Rehman Wazir) ChM |

Member (E)
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104.12.2020  Counsel for the appenant and Addl. AG for _the X
' " respondents present. | S
It is stated by learned counsel that amongst other
issues, the question of retrospectivity of penalty5 is .also' :
_involved in the case in hand. He, therefore, requests for
adjournment to a date after hearing of similar issQe by a’

Larger Bench.

Adjourned t0,22.02.2021 for hearing before the D:B.:

(Mian Muhammdd)
Member(E)

RN

Y 92022021 Counsel for the appellant and Addl. AG for respondents
| present.

Learned counsel. states that the Larger Bench has not yet_
returned the Judgment regardmg retrospectw:ty of penalty,"f
therefore mstant matter is required to be ad]ourned

.05.2021 for hearing before the D.B. \

Chairman

. Ad]ourned to

(Mian Muhamm ‘
- Member(E)

31.05.2021 Appellant present through counsel.

Kabir Ullah Khattak learned Additional Advocate
General for respondents present. :

Issue involved in the instant case is pending. before
Larger Bench of this Tribunal, therefore, case is
adjourned to 10:08.20201 for hearing before D.B.

(M|an Muhammad (Rozina Rehman)
Member (E) Member (J)




w
10.03.2020 Learned counsel for the appellant’ present. M.
Kabirulllah Khattak learned Additional Advocate General
for the respondents present. Learned counsel for the
appellant seeks adjournment. Adjourn. To come up for
arguments on 13.05.2020 before D.B.

2% o

Member

13.05.2020 Due to public holidays on account of Covid-19, the case
is adjourned. To come up for the same on 17.08.2020 before
D.B. /

der

17.08.2020 Due to summer vacations, the case is adjourned to
19.10.2020 for the same.
Reader
19.10.2020 Junior to counsel for the appellant and Addl. AG for

the respondents present.

The Bar is observi;mg general strike today, therefore,
the matter is gdjourned 04.12.2020 for hearing before the

D.B. Kl'
Chai\man

oC

(Mian Muhammad)
Member
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194> .. - Learned counsel for the appellant and Mr. Usman Ghani
learned District Attorney present. £.carned counsel for the appellamnt

presemt. Learned counsel for the appellant seeks adjournment.

he

Adjourn. To come up for arguments on 26.11.2019 before D.B
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i“’9*;§ Learned counsel for the appellant and Mr. Kabirullah
?,'-;':-»_‘5? {EEJ Khattak learned AAG present. Learned counsel for the appellant

LIy a ¥y .

w1  seeks adjournment. Adjourn. To come up for arguments on

' 28.01.2020 before D.B.

"

e
> ﬁ; } Me‘t;er : ’ Member

A
728 01.2020 None for the appellant present. Addl:AG for
VT .
r=§gs;g,§g‘a; . respondents present. Due to General Strike of the bar
. éf?’;’ﬁ-‘g on the call of Khyber Pakhtunkhwa Bar Council, the
B 1 '
Ly ;‘fz,i‘;’g} instant case is adjourned. To come up for further
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14.06.2019 Due to general strike By the Pakistan Bar Council, the
© case is adjourned. To come up for arguments on 11.07.2019

before D.B.

oo

gr=Member ’  g@wws  Member

11.07.2019 Learned counsel for the appellant and Mr. Kabir Ullah
Khattak learned Additional Advocate General present. Learned

AAG seeks adjournment. Adjourn. To come up for arguments on

06.09.2019 before D.B. » |
Mermnber Member
06.09.2019 Appellant in person and Mr. Riaz Ahmad Paindakheil, Assistant AG

~ for the respondents present. Appellant requested for adjoumfnent on the
ground that his counsel is not available today. Adjourned to 07.10.2019 for

arguments before D.B.

(Hmah) - (M. Amin Khan Kundi)

Member Member



102.01.2019

11.03.2019

28.05.2019

Appellant in ‘person present Mr Kab1rullah Khattak, .
Additional AG alongwith Mr. Thsanullah, ASI for the respondent '

present. Written reply on behalf of the reSpondents submitted. The
appeal is assigned to D.B-I for rejoinder and arguments for
- 11.03.2019. | ‘

T

R Muham%hanmndl

Member

A ;w:w.*""!n‘*'m,

Appellant in person and Addl AG alongwrth |

lhsanullah ASI for the respondents present |

Appellant submitted I'Q]Oll‘ld@l‘ to the written

rep]y of respondents To come up for arguments on |

28 05. 2019 before the D B.

Member : Chai n '

‘Counsel for the appeliant present. Mr. Kabirullah .
Khattak, Addl: AG for respondents -present. Counsel for the -
appellant seeks adjournment. Adjourned. Case to come up for

‘arguments on 14.06.2019.

A

mber , Memker




10.07.2018

27.08.2018

10.10.2018

14.11.2018

Thsan Ullah SI representative of respondents absent.

Appellant Muhamimad Hasham in person present.
No representative of the respondents present. However,

Mr. Usman Ghani, District Attorney put appearance on

their behalf. To come up for written reply/comments on

" 27.08.2018 before S.B.

b}
Chairman

Counsel for the appellant present. Mr. Kabirullah
Khattak, ‘Additional AG for the respondents present and
made a request for adjournment. Last chance is given. To

come up for written reply/comments on 10.10.2018 before

S.B.
(Ahmaéfgssan)

Member

Appellant Muhammad Hasham in person present.
Mr. Kabirullah Khattak, Addl. AG for the respondents
present. No representative of the respondents present and
AddlLAG again made a request for adjournment. Granted but
as a last chance. To come up for written reply/comments on

14.11.2018 before S.B.

Chairman

Due to retirement of Hon’ble Chairman, the

Tribunal is defunct. Therefore, the case is adjourned. To

come ‘up on 02.01.2019. Written reply not received. Mr.




126.03.2018 ' Counsel for the appellant present. Preliminary arguments
| heard. It was contended by learned counsel for the appellant that
the appellant was servmg in Polrce Department and during service
he was imposed major penalty of removal from service vide order
dated 11.09.2012 on the allegation of his absence from duty. It'
was further contended that the appellant was removed from
service from the date ef his absence 1.e retrospectively therefere, ‘
the impugned order is void. It was further conte_nded that at the o |
time of impugned order the Efficiency and Disciplinary Rules,
2011 was in field but the appellant was proceeded under the
Removal from Service (Special Power) Ordinance, 2000
therefore the impugned order is illegal and liable to be set-aside. . k o
e mft was further contended that appellant also filed departmental -
/ - B appeal but the same was rejected hence, the present service

“

appeal. S

“ i o
P;t x I\

The contention raised by learned counsel for the appellant -
needs consideration. The appeal is admitted for regular hearing
- subject to deposit of security and process fee within 10 clays ,
there_a_fter, notice be issued to the respondents for written
reply/comments for 21.05.2018 before S.B.
(Muharr{nka{;nin Khan Kundi)
" Member

.21.05.2018 | Appellant in person present. Security and process fee

“have also not been deposited by the appellant. The appellant

. e md ’ is also directed to deposit the same with seven days,
 Appeliant D300 it  es .
: S Proces

Securiify thereafter, notice be issued to the respondents for written

reply/comments for 10.07.2018 before S.B.

m4

'(Muhammad Amin Khan Kundr)
' IVIember '

t
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Form-A
FORMOF ORDERSHEET
Court of '
Case No. 208/2018
S.No. | Date of order . Order or other proceedings with signature of judge
proceedings
1 2 3

1 15/02/2018"": The appeal of Mr. Muhammad Hashi'r‘ﬁwr"éﬁ‘s'ﬁ"bmitted today

by Mr. Asad Khan Mehmoodzai Advocate may be entered in the

Institution Register and put up to Worthy Chairman for proper

order please. | -
D oy
REGISTRAR
| 2- 2.6 ’w;lQ . . This case is entrusted to S. Bench or preliminary hearing
to be put up there on 0 € [sz))€. ‘
?\ IYAY -
&
08.03.2018 Counsel for the appellant present  and  sceks
afljournment. Adjourned. To come up for p;jc]imin.ary hearing
oh 26.03.2018 S.B. '
((,}ul‘%&@%—
Member :
~ \?}K
7|
S 1A
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The appeal of Mr. Muhammad Hashim son of Inamaullah Khan Ex-Constable FRP Platoon
No. 74 Malakand Range received today i.e. on 06.02.2018 is incomplete on the following score
which is returned to  the counsel for the appellant for completion and resubmission within 15

days.

1- Copies of charge sheet, statement of allegations and replies thereto are not attached
with the appeal which may be placed on it. '

2- Copies of departmental appeals mentioned in para-3 of the memo of appeal are not
attached with the appeal which may be placed onit.

3- ' Orders dated 21.2.2013 and 1.1.2016 are llleglble which may be replaced by
legible/better one.

No, 263 /s.T,

Dt. Q ] JQ’& /2018 )

REGISTRAR —
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA
PESHAWAR.

Mr. Asad Khan Mehmoodzai Adv. Pesh.

e G bt ampiis/ o, = @W/MZ
%//WZ o et S s oo, a %f/)mzé;_/“‘

sza,z [ & oo a /7,,,@\/ ALo - 7 o,




'‘Date of Institution. .. ':-“"'7‘1;'4'304'.2‘014 S

Date of decision:-.’*i‘--f 7 105.09.2017

oy e EPE T APy . . . .
b aertoohe i H

Samiuflah, Ex-Constavle FRP Plg;ggp”l};{q.]],‘ e ;
Malakand Range, Swat. R B (appellant)

Versus

1. ‘The Provmc1al Police Ofﬁcer, Khyber 1 Pakhtunkhwa Peshawar and 2

others. (Respondents)

Mr. Asad Khan Muhamamd Zax, T For appellant

Advocate ! R S R TP SESLE U SO ; ~

Mr. Muhammad Zubair, 4 : y

District Attorney | ' ...  For respondents.
 MR.NIAZ MUHAMMAD KHAN, .. CHAIRMAN

MR. AHMAD HASSAN, , . ... - MEMBER

JUDGMENT b appe b 2 | ;

NIAZ MUHAMMAD KHAN, CHAIRMAN: - Arguments of the

learned counsel for the pétties heard and record perused.

; FACTS

2. The appellant was removed from service on 24.08.2012 due to his

absence from duty against which he filed departmental appeal on 19.09.ﬁ012

\which was rejected on 26.4.2013 and thereafter, the appellant filed the

Aptysent appeal on 14.4.2014.

ARGUMENTS

appeal was forthe reason that copies of the required documents were not

N

3, The learned counsel for the appellant argued that the _del;iy in filing of
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on the same very day he was provnded the copres and thereafter the preheht

b

arguing that hmttatlon starts from the knowledge of. lmpugned order.

4. On the other hand, the Jéarned “District ‘Attorney arguéd that {the

'present appeal is hopelessly time barred and no condonation application|has

been submitted b& the appellant, :h_ence‘ no relief can be provided to him.

CONCLUSION ~  Firieiaei:

b 5. Though the appeal is hopelessly trme barred and limitation cannt be
enlarged on the ground that requlred l copres were not provided tojthe
appellant. The Jddgment relied upon by the learned counsel for the appellant

is not relevant to the present appeal -as the citcumstances of the present tase

are different from the reported case i In the reported case, the appellant had no

knowledge of the outcome of: thetappeal ‘whereas in the present appeal the
|

stance of the appellant is that he wias not supplied - the required copies.

6.  This Tribunal however, on her own observed that the charge sheet,
! statement of allegations, final show cause notice and the final order have
been issued under the repealed :Khyber‘PakhtunkhWa Removal. from Service
(Special Powers) Ordmance 2000 The perlod of absence of the appellant is

: subsequent to the repeal of the sard Ordmance The whole proceedmgs are

: ") R

D2 g therefore, v01d and no llmrtatzon runs agamst vosd order
o o'l
:% g‘ . ! i ‘5-;‘1',,!.' )’ o .
~G 'S o ' ' L ‘ ‘
g ‘?% 7. Resultantly, the appeal is c_aecepted»__an_d,the appellant is reinstated in

service. However the department is at hberty to conduct denovo enquiry in

- S
ettt
Lteig

accordance with law and rules wrthm a perlod of 2 months frorn the date of
recelpt of this »judgment The 1ssue of back beneﬁts shall be subject to

IR S S

iprovi'ded to the appellant and He."-théh_"“:ﬁl"eid‘ an appltcation on 315.?.2014 bnd

appeal He also ‘rehed upon a Judgptent reported as 1994-PLC(C S)46! by |
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'BEFORE THE KPK SERVICETRIBUNAL PESHAWAR

Sefvice Appeal No. 9\08 of 2018

Muhammad Hashim Ex-Constable FRP, Platoon
No.74, cer oo wee e Appellant

VERSUS

The Provincial Police Oﬂicer Khyber Pakhtunkh'wa

Peshawar and others e vor wee - Respondents .
Index -
S.No. Descrzptzon of documents Annexure | Pages
| 1. Memo of appeal along with - 1-8
affidavit |
2. Application for condonation of | 9-11
delay if any with affidavit | |
3. Copies of medical record/ “A” 12419
| prescription of illness appellant | |
| mother o
4. Copy departmental appeal and “B” | 20-23

order dated 21/02/2013 by
respondent No. 2 and
departmental appeal and order

dated 01/01/2016 by respondent o ’
No.1
1 5. Copy of impugned order dated “C” | 24-26
111/09/2012
6. Wakalat Nama In
| . original
Dated 29/01/2018 . S
Through 1
Asadkhan uhamm’adzai
‘Advocate,
High Court Peshawar )

Cell # 0312-6907475
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/ " BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR

Khyber Palkhtukhwa
Serviee Tribumnal

Service Appeal No. 3\08 'Of 2018 piary No._{ 2/

Datcdm l 8

Muhammad Hashim Sfo Inam Ullah Ex-Constable
FRP, Platoon No.74, Malakand Range Swat, presently
R/o Mohallah Qutmeen Khel, PO Turangzai Tehsil &
District Charsadda.

... Appellant

VERSUS

1- The Provincial Police Ofjicer, Khyber Pakhtunkhwa
Peshawar.

2- The Commandant Frontier Reservé Police
Peshawar.

3- The Superintendent FRP Malakand Range Swat.
.. Respondents

APPEAL UNDER SECTION 4 OF KPK
SERVICE TRIBUNAL ACT 1974 R/W SECTION
ghedto-day 10 OF THE KHYBER PAKTHUNKHWA
\ ' REMOVAL _ROM __SERVICE __ (SPECIAL

Régiseiad.  POWERS) ORDINANCE, 2000 AGAINST THE
12113 IMPUGNED _ORDER _DATED _ 11/09/2012

PASSED BY RESPONDENT NO.3, WHEREBY
THE APPELLANT WAS REMOVED FROM
Re-submitted to -day SERVICE AGAINST WHICH HE PREFERRED

and fed. 'DEPARTMENTAL TO APPELLATE
5 . AUTHORITY BUT THE SAME TOO, WAS
- Registra - REJECTED VIDE IMPUGNED APPELLATE

157> 119 ORDER DATED 21/02/2013 OF RESPONDENT
NO.2 SIMILARLY ORDER OF DISMISSAL BY
THE RESPONDENT N0.1 DATED 01/01/2016.




Prayer;

under;

On acceptance of the instant appeal, the
impugned order dated 21/02/2013 passed the
respondent No.2 similarly the order of the
respondent No.1 dated 01/01/2016 and
original order dated 11/09/2012 passed by the

respondent No.3 may be set aside and the
- appellant may be reinstated in service with

all back benefits.

Respectfully Sheweth;

Brief facts leading to the instant appeal are as

1- That the 'appeilant joined the police force as

constable FRP in the year 2009 and performed his
duty to the satisfaction of this superior and the

- relevant time he was posted at District Swat.

2- That the appellant is the permanent resident of
Charsadda and his mother has been suffering

Jrom Heart disease and was under treatment from

various doctors on 24/04/2012 her condition

suddenly got worsened and as the appellant was

the sole male supporter of the famzly, therefore he

- after taking verbal permzsszon on his request from

the incharge came to vzllage and t_oqk her mother

- for medical treatment to the various hospitals, the

treatment continues for almost four and hdlf 2

months dwma which  time she under went
numerous medicaj pmcedure and survived her

death with the relentiess ejjforts of the doctors and







luckily regained her health “to great extent.
(Copies of medical record are  annexed as

Annexure “A”).

3- That when appellant took sigh of relief he reported
for duties but was shocked to know and he has
been unilaterally without .information on
11/09/2012, the respondent No.3 on the ground

. of absence for the perzod of four months and 19

days accordingly appellant preferred
departmental appeal. (Copy of departmental
appeal is annexed Annexure “B) immediately the
appellant before the appellate authority but the
same was later on rejected on 21/02/2013 by the
respondent No.2, the appellant aggrieved from
the order of the respondents No.2 preferred an
appeal to the respondent No.1 which was also
rejected vide order dated 01/01/2016. |

4 That appellarzvt made a lot of efforts to get the
relevant documents including’ the .impugﬁed
order etc for filing an appeal before the Hon'ble
Tribunal but the same were refused by the
concerned staff, finally the appellant has got the
relevant documents and preferred an appeal

before this Hon'ble Forum.

5- That the appellant being aggqrieved from the
* impugned order assails the same through this
appeal inter-alia on the followzng grounds:

GROUNDS:

A- That the respondents have not treated appellant

in accordance with law, rules and policy on the
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“subject and acleli in violation of Article 4 of the
Constitution ofVI;lamic Republic af Pakistan
1973 and unlowfully issued the lmpagned order,
which are unjust, unfa’ir and lzence not

sustainable in the eye of law.

'B- That the absence of the appellant was neither
deliberate nor intentional but it was due to the

circumstance laeyand the control of appellant.

C- That the appe'l‘lant has left for the treatment of his
seriously ailing mother with the permission of the
incharge on req'aest of the appellant after
in'folrming hins about the entire situation as there

was non else at home.

D- That the appellar‘i-f-:z'bas proceeded against under
repealed law and as much as the removal from
 service (Speczal Power ) Ordmance 2000 was -
repealed on 16/11/2011 whzle the charge has

- allegedl, J been zssued on 01/03/2012 while the
zmpugned original order was passed on
11/09/2012 thus the entire proceeding including
the impugaed_orders are void ab-initio, coram

non judice and hence not sustainable.

E- That the entne actron was taken at the back of

appellant and he was not mformed regarding the




disciplinary oction. No notice was issued to the

appellant ot home address. Thus the pfoceeding

~ were carried out unilaterally and appellant was

deprived of the defence by the deliberately keeping
him unaware of the disciplinary taken against

him.

That the charge sheet and statement of

allegations final show cause notice have not been

duly communicated to the appellant nor the

inquiry officer has propérly ~informed the
appellant regarding the inquiry proceeding.

That the Ainqgi;jjy was also conduct in d haphazard
and fill in the blank manner as is evident from its

report, for“ iiposing major penalty regular

inquiry is necessary but in the case in hand and

irregular, improper inquiry was rushed and

conclusion was drawn that the ‘appellant was

guilty of willful absence. Since the inquiry was
irregular, therefore, the impugned order based

upon the same are unlawful and as such not

-maintainable.




H- That it also a séttle law that where factual

controvers URE zm)olved in a case then the only

alternative is to conduct regular inquiry.
That opportunity of persdndl hearing was also
denied to appellant which is against the principle

of natural justice.

That keeping in view the peculiar facts and

. circumstances. of the case the impo'sition of the

major penalty is ﬁu'te excessive, unreasonable
and does not commensurate with the guilt of the
apﬁellant. His absence perio;i' is four months and
19 days. Moreoz),er; .on-hunﬁanitarian appellant
deserve lemencj because he is the sole bread
earner of his big family and he has to shoulder the

responsibility of his younger brother and sister

- including his ailing mother.

That the dppel!ﬂrzi' seeks leave of  this Hon'ble

 Tribunal to rely on additional grounds. at the

time of arquments.
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It is, tkérefore, prayed that abcepiance
of the instant appeal, the impugned order

 dated 21/02/2013 passed the respondent No.2

similarly the order of the respondent No.1
dated 01/01/2016 and original order dated
11/09/2012 passed by the respondent No.3
may be set aside and the appellant may be
reinstated in service with all back benefits.

Any other relief as deem appropriate in
the circumstances of case no specifically
asked for, may be granted to the appellant.

 Dated 29012018 W

Appellant
- Through @ g
| [ |

Asad khan Muhammadzai
Advocate,
Hzgh Court Peshawar




BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR

Service Appeal No. 2 0f 2018

Muhammad Hashim  Ex-Constable FRP, Platoon
No.74, N ver oo wnne Appellant

VERSUS

The Provincial Police Officer, Khyber Pakhtunkhwa
Peshawar and others , |

Respondents

AFFIDAVIT |

| I, Muhammad Hashim S/o Inam Ullah Ex-
Constable FRP, Platoon No.74, Malakand Range
Swat, presently R/o Mohallah Qutmeen Khel, PO
Turangzai Tehsil & District Charsadda do hereby
solemnly affirm and state on oath that- the
accompanied appeal are true and correct to the
best of my knowledge and belief and nothing has
been stated concealed from this Hon’ble Court.
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BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR

- Service Appeal No. ) of 2018

" Muhammad Hashim Ex-Constable FRP, Platoon
No.74, ver wee oo Appellant

'VERSUS

The Provincial Police Oﬁicer Khyber Pakhtunkhwa
Peshawar and others
.. Respondents

APPLICATION FOR CONDONATION OF |
DELAY OF ANY

Respectfully Sheweth:

1- The petitioner prays for condonation of delay if any
on the followzng grounds:
Grounds:

A) That the grounds mentioned in appeal may be treated
as the integral part of this application. |

B) That it is the settled law of the august Supreme Court
of Pakistan that the cases be decided on merits and not

on technicalities such as limitation.

C) That according to the apex Courts decision the |

limitation is doesn't run against the void order too.




D) That the pétiti_oner has not committed any misconduct,
and if the delay if any is not condoned his whole life
shall be destroyed.

It is, therefore, prayed that on acceptance of
this application, the delay if any shall - be
condoned to meet the ends of justice.

o o Dated 29/01/2018 .
- - - Appella%?
| Through " |
(o
. Asad kitan Maftemmadzai

Advocate,
High Court Peshawar |




BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR

Sérvicé Appeal No. - 0f2018

Muhammad Hdshim Ex-Constable 'PRP, Platoon
No.74, | vee oo we o Appellant |

VERSUS

" The Provincial Police Officer, Khyber Pakhtunkhwa
Peshawar and others | | ,
ces 1ee ons Respondents

 AFFIDAVIT

I, Muhammad Hashim S/o Inam Ullah Ex-
Constable FRP, Platoon No.74, Malakand Range
Swat, presently R/o Mohallah Qutmeen Khel, PO

- Turangzai Tehsil & District Charsadda do hereby

solemnly affirm and state on oath that the

- accompanied application for condonation are true

and correct to the best of my knowledge and belief

and nothing has been stated concealed from this
Hon'ble Court.
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"ORDER.

This order shall dispose off on the appeal of P Constabic

~ Mohammad Flasham No. 3987 of FRP Malakand Rangc against the wrder of 510 @2l

Malakand Range.

Brief facts of the case are that he absented himsell from dufy

with effeet from 24.04.2012 G the date of removal from scrvic: fora total, Peﬂb&‘ 0? oy

'.
B SIS K IRt e e —
P

¢ . PR . . . N N
months and 19 days without any leave/permission of the cpmpeb’eﬂf M!f\ac@'. Heé was I ‘
; issucd Charge Sheet/Statement of Allegation and Inspector. RIand 00 of PRE ndudakund b
Range were nominated as Enquiry Officers. After enquiry the inguiry Cowmitleo i
' . e
submitted their findings and recommended the defaulter Constable for MAjor punisnnient, i
e was issued Final Show Cause notice but he did not bother to reply. fle was heard in >
i
person and given opportunity to join his duty but he failed. Theretore, he wis sooenad
from service by SP FRP Malakand Range vide O3 No. 889 dated 11 002012
L Fowever from the perusal _()'l'vrccm'c!. and findinig o-r Efl‘lﬂa({] ;
Officer there is no cogent reason 1o interfere in the order off 31 FRP Kohd ﬂdzﬂo‘(f
‘Therefore his appeal is rejected.
» '.t\ -“ /l‘)
Addl: IGP/CommaAndant !
Frontier Reserve Police oY
™~/ Khyber Baldhtunkhva Pushinaar 2
" s
/1:C datdd Posh wpe , W el
L dab SShawar e C 2 s : i
. ated I'es \\._:1«7”)\ [g/}
)
L

Copy ol above is forwarded for information ai swssary

action to the:-

Superintendent of Police FRP Kohat Range w/r to his Mcimo. No. 1ol dated

1.
30.01.2013. s service record and Departmental Enquiry Vile o retwrned
herewith. _
7 Tix-Constable Mohammad Hasham No. 3987 Sio Tnam Uliah /e oo B
Distrigt Charsadda.. 1
o E?
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ORDER

".MF-Cmekammaa/ HecSham — No;_3987

while posted to
v Lunin has remained abseut from
7 lawful utyfrom __ 9¢ 14 12777 1o date ;

’.~.wdcﬁﬂ_ﬂn_ﬂz_dntcd_2l? [ol2012 .

- He was broﬁé’éded ghainst departmentally under the K.P.K
o (Special Power) Ordinance,2000 with du)
_'tcomprising the following Police Officers,

Jemoval frons service
y constituted inquiry Comnittee

13 | Inspector Yousaf Ali Khan FRP, line Swat.

1237 " Inspector Rehmat Ali Kjan,RI FRP lines Swat. N
3 Ins'pecl'?l" Bacha Khan ,LO FRP Linc Swat. -
-n(.:'.“.‘l’.:- : .

‘The inquiry committee has completed all the requisite codal formalities and

.. * submitted the cnquiry report,wherin it has been observed that the

1. ‘Qeiq;lltgy‘ Ee Nfiag o NO ',iﬂ@_? - was enlisted in FRP oy
S B e T defaulter ¥ 7. HeShan,  NO

. deserted the force and thus demonstrated
was given_the opportunity to join his duty

AT xR T
A 'c!;ayges'a‘gtd‘recommended his removal fro

cowardice in the line of duty,later on hie

m service.

\( ,;he,qhdérsigned,have thoroughly perused the enquiry repert and the inauiry
,‘."}).';}i‘érs of the inquiry Cemmittee. The dnfau!h‘r_gi;, Mes btz ,,%"He(gil;iﬁ been

'~ provided an ample amount of opportunity for personal hearing but he never availed
»* this Chance: L-fully agree with the findings and recommendations of the inquiry

.. Committee. Therefore,the dafaulterz, ], | y NO_Z%¢7 FRp

" Swat,Malakand Range, is hereby removed from seyvice from the first date of his
3 :\}gse{:ce of official duty. : P

Gpow .
'Ol;dcn: announced,

' PART

<ndent of Police, FRP
alakand Range Swat.

NO_S2K ;57 __/Dated 4///()/? n012.  *
IR = 7

Ao -
. Copy'to the worthy ADDI: IGP/Comm

a'ndan‘t FRP K.P.K Peshawanr,for favour of
kind information ,please.

!

T

Sugerintend[ent of Police,FRP
£ ‘Malakand Range Swat.
/ ) “*—.\ t . }‘_

'4,?2 NO 5@“)

but he failed to do so. Inthe light guilty of
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FINAL SHOW CAUSE NOTICE.

I, Superintendent of Police F?P, Malakand Range Swat, as
competent authority under Remfoval from Service (Spl: Powers)
Ordinance 2000, do hereby serve you Constable Mohannnmay Hasham
No. 3987 of FRP, Malakand Range Swal.

(1) (i) That consequent upon the completion of enquiry conducted

against you by the Enquiry committee, for which you were given ‘qu
opportunity of:hearing and. .
(i) On going through the findings and recommendation of the Enquiry
Committee, the material available onf'record and other connected
papérs, I amA satisfied that yoy ha._ye committed the following
acts/omissions specified in section-IiI of the said Ordinance:-

You Constable Muhammad Hgashe;'gn No. 3987 Platoon No. 74

- FRP, Malakand Range, posted» to FRP; Bunir Police Lines Daggar

absented yourself with effect from _G6/Q1/2012 till to date vide D,_:D
report No. 26 dated 28/01/2012. Y'o'ur p":ay has already been stoppéd
vide this office 0.8 No. 27 dated 28/01/2012. In this connection your
have already been charge she'eted vide Endst: NO. 22/eC, dated
01/03/2012 on your home address and also given a chance to resume
your duty vide this office urdu version parwana No. Z0U/EQ, c!utca
05/03/2012,‘ but you not availed this'chance. Thus issued Final Show
Cause Notice. .
(2) As aresult therefore, I, Hazrat Ali Khan Superintendent of Police
FRP, Maiakand Range Swat as competent authority has tentatively

. decided to impose upon you Major / Minor Penalty including dismissal

from service under section - 111 of thexsai.df Ordinance.

(3) You are therefore, require to Shipw Cause as to~why‘ thQ
aforesaid penalty should not be imposed upon you.
(4) If no reply to this Final Show CaJse Notice is receive within
fifteen days of it delivery, in the ncimﬁal-course of Circumstances, it
shall be presumed that you have r:o'defénse to put in and in that
Cause an ex-party attion shall be tak=n ag%inst you.

(5) A copy of finding of the enquiry commit;&:ee is enclosed.

NO. 22 A g AT Superritendent of Police FRp,

"@?{Malakand Range, Swat.

N&-4Y 17—,@;@}:.5 L0 -
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service appeal N0.208/2018,

#*

‘t -
.}
% t—{-"'—' '—«-;

Muhammad Hashim, Ex-Constabl'e FRP 'Malakand Range Swat.............. Appellant.

VERSUS
1. Provincial Police Officer
Khyber Pakhtunkhwa, Peshawar
2. Commandant,
Frontier Reserve Police,
Khyber Pakhtunkhwa, Peshawar
3. Superintendent FRP

Malakand Range, Swat............................. ceivivieeinno.....Respondent.

WRITTEN REPLY ON BEHALF OF RESPONDENTS

Respectfully Sheweth:
PRELIMINARY OBJECTIONS

A

B.

That the appeal is badly time barred.

That the appeal is bad for mis-joinder and non-joinder of necessary parties.

That the appellant has no cause of action.

That the appellant has not come to this honorable tribunal with clean hands.

That the appellant is estopped due to his own conduct to file tHe instant Service
Appeal.

That this Honorable Court has no jurisdiction to-entertain this Service Appeal.

ON FACTS

1.

Para No.1, is admitted to the extent that the appellant was enlisted in FRP in the
year 2009 as contended by him, however, his contention as regards the
satisféctory discharge of his official function is rejected on the groun.ds that t«h’e
appOIlant without any valid permission remained absent for a period of 04 morﬁth*
14 days which itself speaks volume about his conduct. _
Incorrect & rejected as the appeilant was :emamed absented himself from lawfu!l
duty vide Daily Diary report No. 14, dated 27. 04 2019 tifl the date of his removal
from service i.e 11.09.2012 for a period cf 04 months and 14 days without any
leave or prior permlssbn of his seniors.

Incorrect & rejected. On the allegations of absence the appellant was dealt with
proper departmentalily as he was issued t_;h'xrqe Sheet atrmgwsth Summafy of
allegations and Enqurrv Committee was constftuted to conduct enguiry against
him. After completion of enquiry the t_nqu'rv f”’\lmwttee submitted their fmumqﬁ
wherein they reported .t‘hat the appetlant was summoned through Urdu Parwana to
repbrt arrivai and appear before the Enquiry Committee, but he deliberately fai?ed
{fo submit his written statement or appear before 'ihé Enquiry Committee. During
the course of enquiry the appellant was found guilty of the charges leveled against

him and the enquiry committee recommended for major punishment of removal

- from service. Departmental app2al of the appeitant was th')rouql ly examinad and

re,ected on sound ground. Moraoy er, - his mercy )f-“‘lf!"’)l“ was diso warrmni and

-
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rejected being meritless. (Copy of charge sheet, summary of allegation, enquiry
report are annexure A BQ)N.,N | 8

ST : g

Incorrect & rejected the appellant was submitted application on 30.11.2017 for

M

obtammg the coples of relevant record, whlch'werée;.aiready conveyed to him. Copy
of his application is attached as annexure (D).

5. Incorrect & rejected, the grounds mentioned vide para No. 3 & 4 ante are
submitted.

GROUNDS |

a. Incorrect & rejected the appellant was treated in accordance with law as preview of

article 4 of the constitution and any other law in force on the subject. The enquiry
procedure is contemplated under the relevant law was fully adhered to and the
appellant was given the opportunity of being heard though the exemption of written
PARWANA for appears before the enquiry committee, a right, which who waived.
Incorrect & rejected as the appellant was absented himself from lawful duty willfully
and deliberately without prior permission of his seniors, However, he was dzsalt with
proper departmentally as he was summoned tirhe and again by the Enquiry
Committee to depend himself, but he did not turn up. -

Incorrect & rejected. The appellant was deliberately absented himself from lawful-
duty without prior permiseion of his seniors. The plea of illness of his mother teke_n
by the appellant is after thought story, he suppo_ee to have taken this plea before
the Enquiry Committee or before the competent ethhorlty'. Since the contention
being a matter of faet whic_h he contentedly igneted et the ap'pellant stages aﬂer
preferring intra d'epartmehtal appeal. o |
Incorrect & rejected. The appellant was proceeded against departmentally under
the relevant law/rules. However, the appellant supposed to have taken this plea
before the appellate authority in his departrnental appeal. The appellant may not
ralsmg this point submitted himself to the Jurledlctfon thus confined by the said
dlSClpllnary rules and hence dld not agitate it at any stage of hte enquiry.

Incorrect & rejected. VVht'e the appellant was remamed dbeent from, duty wutnout
prior permission, thus he was well known regarding to departmental enquiry agalnst
him and it is evident from the Charge Sheet, which was already served upon him.
Incorrect & rejected The appellant was summoried through Urdu Parwana on hIS
home address to appear before the Enquiry Committee, but he deliberately falled to
submit his written statement or appear before the Enquiry Committee to present
cogent reason if any before the Enquiry Co-mmi.»ttee or before the competent
authority. o : o , | ‘ L .
Incorrect & rejected. Proper departmental enquiry was co,ndu,ctepl againet him, as
he was issued Charge Sheet and Statement of Allegationss and Znquiry Committee




<

was conétituted to conduct enquiry against him. thé abpellant was summoned timrie
and again to appear bef,g;e.,;he Enqwry Commlttee but he dellberately failed to

'submit his reply of Charge Sheet or app;ar before the Enquiry Committee, by

| meanlng thereof that the appellant was no more; mterested in the service of pollce

department | , ‘

h. Incorrect & rejected. As a regular enquiry was already conducted against him and
after fulfillment of due codal formalities the enquiry was-finalized. |

i. Incorrect & rejected. An opportunity of personal hearing‘was alfeady provided-to the
appellant, but he failed to avail the opportunity of 'persorial hearing.

j. Incorrect & rejécted. The appellant was absented himself from lawful duty without
prior permission of the competent authority. On the allegation of above h.e was dealt
with prdpér enquiry and the penafty of removal from service awarded to the
appellant is commensurate with grawty of the appellant. Moreover, arter Iapse of
more than 7 years, now he desired for reinstatement in service. - ‘

k. The respondents. m'ay"also be permitted to create additional grounds at the time of

arguments. ‘ '

'PRAYERS - . |
It is therefore, most humply prayed that in the light of afore mentionad

facts/submission the service appeal may kindly be dismissed with cost.

. Provintial\Palige Officer . M
Khyber khwa—Peshawar. | ‘-”aontler Rcserve Police,
(Responden No. 1) EKhybe. Pukhtunkhwa Peshawa. .
' ' ‘(Respondent No.2)

"<:::=:¥£$gv”—’

‘Superintendent of Police; -
FRP, Malakand Range, uwat
x\Rcspondent No. d)




=~ -  CHARGE SHEET.

I MR. HAZRAT ALI KHAN Supdt: of Police FRP, Malakand Range, Swat

as competent authority here by charge you Constable Mohammad Hasham

No. 3987 Platoon No. 75 of FRP, Malakand Range Swat posted to FRP Po’lice '
line Dag'gar Bunir absented yourself with effect %rom 24/04/2012 uptill date

vide 'D.D report No. 14 dated 27/04/2012. Your pay has already been

stopped v1de this office O.B No. 157 dated 22/05/2012 .Thus issued charge

Sheet and Statement of allegation.

1.) By reasons of the above, you appear to be guilty. of misconduct

under section - 3 of the K.P.K. (removal from service) speciai powers

ordinance 2000, and have rendered yourself liable to all or any of the
penaltles specnﬂed in section - 3 of the ordinance bid.

3.) You are, therefore required to submit your written defense within
07 days of the receipt of this charge sheet to the Enquiry officer /
committee, as the case may be.

‘4.) Your written defense if any should reach the Enquiry Officer

/committee within the specified period, failing which it shall be

presumed that you have no defence to put in and in the case exparte
action shall follow against you. ‘

5.) Intimate whether you desire to be heard in person.

6.) A statement of allegation is enclosed.

No. | 0/5 o JEC

Supegiw%/d/ént of Police, FRP
Dated: 8/" f\/ g’é/g“ Malakanﬁcgﬁange, Swat
| el
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. 0 22

I Mr. Hazrat Ali Khan Supdt: of Police, FRP, MKD Range, as competent
authority, is of the opinion that you Constable Mohammad Hasham No. 3987 FRP have
rer:ered - yourself liable to proceeded against as you have committed the following

action/omissions within the meanings of misconduct under section — 3 of the K.P.K.

(removal from service) special powers 2000, and have rendered yourself liable to all or
any of the penalties specified in section — 3 of the ordinance_bid.‘

STATEMENT OF ALLEGATIONS.

You Constable Mohammad Hasham No. 3987 Platoon No. 75 of FRP, Malakand

Range Swat posted to FRP Police line Daggar Bunir absented yourself with effect from
24/04/2012 uptill date vide D.D report No. 14 dated 27/04/2012. Your pay.has already
been stopped vide this office 0.B No. 157 dated 22/05/2012. Hence issued charge Sheet
and Statement of allegation. ‘ '
2) For the purpose of scrutinizing the conduct of the said accused with reference to
the above allegations, an enquiry committee consisting of the foilowing Police Officers.
is constituted under section - 3 of the K.P.K,, (removal from service} special powers
2000, and to render yourself liable to all or any of the penalties specified in section -
3 of the ordinance bid |

3) The Enquiry Committee shall, in accordance with the provisions of the
Ordinance, provide reasonable opportunity of hearing to the accused, record its
findings and make within twenty five days of the receipt of this Order,
recommendations as to punishment or other appropriate action against the accused.

4) The accused and a well conversant representative of the department shall

join the proceeding on the date, time and place fixed by the Enquiry committee.

Sup%ndent‘of Police FRP,

Malakand Range Swat.
| | Wozqfs™
No. C{ 6{ /EC, Dated Saidu Sharif the 3/-4~ 2012,
Copy of above is forwarded to the:-
1. %V’-W 2 )l (/%4 JL{# 4&;/‘6{4 For initiating proceeding against the officers/
(e Ko Mo 117"
2. (Xt Ao dona; £Xsd_ official under the provisions section-3of the K.P.X.,
3. 96’0'.‘ /Ol C‘/d,[%(_ 'Vl/»f@(duw\ .| (removal from service) special powers 2000. |

4,

With the direction to appéar_bcfore the Enquiry Committee on the date tim

and place fixed by the Committee for the purp:c.)se of the proceeding.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL PESHAWAR

Service Appeal No.'208/2018

Muhammad H asham

VERSUS
The PPO and others

" REJOINDER ON BEHALF OF APPELLANT

IN RESPONSE TO RELY FILED BY

RESPONDENT S.

Respectfully. Sheweth:

Preliminary Obijections:

" Preliminary  objections  raised by  answering

respondents are erroneous and frivolous. The appellant

has got strong cause of action and for that matter locus

~ standi to file the appeal. The appeal is in its correct form
~and shape with all the relevant parties"_ added as

respondents. Estopped has no relevancy in the cause in’

hand. The appeal is within time. |

FACTS: CTS

1- Bemg not replied, hence admztted

2- Incorrect, hence denied. The absence of the appellant

‘was neither deliberate nor willful but it 'was due to
 the reasons beyond the control of the appellant The
- Incharge of the police station had. permitted the

appellant.

%)



* 3- Incorrect. The enti?e proceedings were carried out at
 the back of the appellant who was deliberately kept
ignored of all the -p‘rocee'd'in-gs The inqairy was
irreqularly conducted in fill- -blank manner without
observing the prescrzbed law. The appeal was also
rejected in violation of the law as both the impugned

" orders are not m accordance with law '
4- Incorrect.
. 5- Incorrect, hence denied.

Grounds:

A Incofrecf. Appellant was not treated a'ccording- to

law.

' B) Incorrect. The absence of the appellant was ‘not
zntentzonally bat it was due to the reasons

explamed hereinabove.

- C) Incorrect, hence denied.l

" D) Misconceived. The charge sheet and statement of.
allegations has never been communicated to the

~appellant. -

E) Incorrect.




P

 Dated 28/01/2019

- Affidavit

F) Incorrect. The entire proceedings were kept
secret “No final show cause has been servzced

upon the appellant

G) Incorrect. The inquiry was illegally conducted in
violation of the mandatory provisions of law. |
- H) Incorrect, Hence denied.
I) Incorrect. No opportunity 'of personal hearing ‘
has been given. '

J) Incorrect, hence denied.

K) Needs no-reply.

It is, therefore, humbly prayed that the
“reply of -answering respondents = may

graciously be rejected and the appeal as
prayed for may graciously be accepted wzth

costs. _
 Appellant
 Through /|
- Asad Khan Muhammadzai

Advocate
. High Court, Peshawar

It is, do hereby solemnly aﬁ‘irm and declare on oath that the
contents of the above rejoinder are true and correct to the best

~ of my knowledge and belief and nothing has been concealed
- from this Hon’ble Tribunal. |

DEPONENT
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

- Service appeal No. 208/2018

Muhammad Hashlm Ex Constable FRP Malakand Range, Swat.............. Appeilant.
o VERSUS -

N

1. Provincial Pollce Officer
Khyber Pakhtunkhwa, Peshawar
2. Commandant,
- Frontier Reserve Police,
Khyber Pakhtunkhwa, Peshawar
3. Superintendent FRP , : 4
' Malakand Range Swat........ e ReSpondent

WRITTEN REPLY ON BEHALF OF RESPONDENTS
Respectfully Sheweth:
PRELIMINARY OBJECTIONS

1. That the appeal is badly time barred.

2. That the appeal is bad for mis-joinder and non-joinder of necessary parties.

3. That the appellant has no cause of action.

4. That the appellant has not come to this honorable tribunal with clean hands,

5. That the appellant is estopped due to his own conduct to file the instant Service
Appeal.

6. That this Honorable Cogrt _hae no.jurisdiction to entertain this. Service Appeal.

ON FACTS

Para No.1, is admitted. to the extent: that the appellant was enlisted in FRP in the
year 2009 as contended by him, however, his contention as regards the
satisfactory discharge of his official function is rejected on the grounds that the
appellant without any valid permission remained absent for a period of 04 months
14 days which itself speaks volume about his conduct.

2. Incorrect & rejected as the appellant was remamed absented himself from Iawf-
duty vide Daily Diary report No. 14, dated 27 04 2012 till the date of his removal
from service i.e 11.09.2012 for a period of 04 months and 14 days without any
leave or prlorpermlssuon of his seniors.

3. Incorrect & rejected. On the allegations of ahsence the appellant was dealt with
proper departmentally as he was isstied Ch'arge Sheet alongwith Summary of
allegations and Enou:ry Comm!ttee was constltuted to conduct enquiry against
him. After completion of enquiry the Enquiry (,ommsttee stubmitted their hnur ngs,
wherein they reported that the appellant was summoned through Urdu Parwana to
report arrival and appear before the Enguiry Commfttee but he deliberately fa:.ed
to submit his written statement or appear before the Enquiry Committee. During
the course of enquiry the appellant was found guilty of the charges leveled against
him and the enquiry commiltee recommended for major punishment of removal
from service. Departmental app=2al of the appellant was thoroughly examined and

rejected on sound ground. Morsover, his mercy petition was also examined and




rejected being meritless. (Copy of charge sheet, summary of allegation, enquiry
report are anneXUre A,B.C).

fncorrect & rejected the appellant was submitted application on 30.11.2017 for
'obtalnlng the copies of relevant record, which were aiready conveyed to him. Copy
of his application is attached as annexure (D).

Incorrect & re;ected the grounds mentioned vide para No. 3 & 4 ante are
submitted. ’

GROUNDS -

a.

Incorrect & rejected the appellant was treated in accordance with law as preview of |
article 4 of the constitution and any other law in force on the subject.' The enquiry
procedure..is contemplated under the relevant law was fully adhered to and the
appellant Was-given the opportunity of being heard though the exemption of written
PARWANA for appears before the enquiry committee, a right, which who waived.
Incorrect & rejected as the appellant was absented himself from lawful duty willful'ly
and deliberately without prior permission of his seniors, However, he was dealt with
proper departmentally as he was summoned time and again by the Enquiry
Committee to depend himself, but he did not turn up.

Incorrect & rejected. The appeliant was deliberately absented himself from lawful
duty without pnor permission of his seniors. The plea of illness of his mother taken
by the appellant is after thought story, he suppose o have taken this plea before
the Enquiry Committee or before the competent authonty Since the contention
being a matter of fact whlch he contentedly ignored at the appellant stages after
preferring intra departmental appeal.

Incorrect & rejected. The appellant was proceeded against departmentally under
the relevant law/rules. However, the appellant supposed to have taken this ‘plea
before the appellate authority in his departmental appeal. The appellant may not
raising this point submitted himself to the jurisdit*tion thus confined by the said
disciplinary rules and hence dld ot agitate it at any. stage of his enquiry.

lncorrect & rejected Whlle the appellant was remained absent from cluty Wlthou
prior permission, thus he was well known regardlng to departmental enquiry agalnst
him and it is ewdent from the Charge Sheet, which was already served upon him.

Incorrect & rejected. The appellant was summoned through Urdu Parwana on his

home address to appear before the Enquiry Committee, but he deliberately failed to

submit h|s written statement or appear before the Enquiry Committee to present
cogent reason if any before the Enquiry C‘ommrttee or before the competent
authority. 4 _. ‘ ’ ‘ ) |
Incorrect & rejected. Proper dep'artmental enquiry was conducted against him, as

he was issued Charge Sheet and Statement of Allegations and Enquiry Comimittee




PRAYERS

Khyber

. was. constctuted to. conduct enquiry agamst hrm the appellant was summoned trme

. .and again to appear before the Enqurry ‘Committee, but he delrberately farled to
“'submlt his reply of Charge Sheet or appear before the Enguiry Commrttee by

| meaning thereof that the: appellant was ho rn_ore interested in the service of police

department

h: Incorrect & rejected As a regular enqurry was already conducted agarnst hrm and "

" after fulfrllment of due ‘codal formalities the enquiry was finalized.

" i, Incorrect & rejected An opportunity of personal hearrng was already provrded to the -

iappellant but he falled to avall the opportumty of personal hearing.

jv. Incorrect & reJected The appellant was absented himself from lawful duty wrthout

- prlor permlssron of the oompetent authority. on the allegatron of above he was dealt
with, proper ‘enquiry ‘and the penaity of removal from service awarded to the
_appellant |s commensurate with gravrty of the appellant Moreover after lapse of .
more than 7 years, now he desrred for rernstatement in service.

k. The respondents may also be permltted to create addrtronal grounds at the time of

.. arguments.

It is therefore, most humbly prayed that in the light of afore mentioned

facts/submission the service appeal may kindly be dismissed with cost.

Provjmeialipalide Officer 7 co
M Reshawar. o ¢ Frontier Reserve Police,.
(Respondent No 1. ‘ Khyber Pakhtunkhwa Peshawar,
- ’ (Respondent No.2)

- Superintendent of Police, - -~ =
FRP, Malakand Range, Swat
- (Respondent No. 3)




.,%

= = CHARGE SHEET.

!
Ll

I MR. HAZRAT ALI KHAN Supdt: of Police FRP, Malakand Range, Swat
as competent autho'rity here by charge you Constable Mohammad .Hashém
No. 3987 Platoon No. 75 of FRP, Malakand Range Swat posted to FRP Police
line Daggar Bunir absented yourself with effect from 24/04/2012 uptill date
vide D.D report No. 14 dated 27/04/2012. Your .pay has already been

stopped vide this office O.B No. 157 dated 22/05/2012 .Thus issued charge
Sheet and Statement of a}legation. | ‘ ,

1.) By reasons of the above, you appear to be-guilty of misconduct
"unlder section - 3 of the K.P.K. (removal from service) special powers |
ordinance 2000, and have rendered yourself liable to all or any of the .
penalties specified in section - 3 of the ordinance bid. '

3.) You are, therefore required to submit your written defense wifhin

07 days of the receipt of this charge sheet to.the Enquiry officer /.
committee, as the case may be. |

4.) Your written defense if any should reach the Enquiry Officer
/committee within the specified period, failing which it shall be

presumed that you have no defence to put in and in the case exparte

_action shall follow against you.

5.) Intimate whether you desire to be heard in person.
6.) A statement of allegation is enclosed.

No. g 5 , /EC // f
67/,_ f, &@/9 Supe(mj%ent of Police, FRP
Dated: -

Malakand Range, Swat
S 0@ 24/~
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I Mr. Hazrat Ali Khan Supdt: of Police, FRP, MKD Range, as competent

-authomty, is of the opinion that you Constable. Mohammad Hasham No. 3987 FRP have

rer:dered- yourself liable to proceeded against as you have committed the following

~action/omissions within the meanings of misconduct under section — 3 of the K.P.X.

(removal from service) special powers 2000, and have rendered yourself liable to all or
any of the penalties specified in section — 3 of the ordinance bid.

STATEMENT OF ALLEGATIONS.

You Constable Mohammad Hasham No. 3987 Platoon No. 75 of FRP, Malakand
Range Swat posted to FRP Police line Daggar Bunir absented. yourself with effect from
24/04/2012 uptill date vide D.D report No. 14 dated 27/04/2012 Your pay has already

been stopped vide this office 0.B No. 157 dated 22/05/2012. Hence |ssued charge Sheet
and Statement of allegation.

2) For the purpose of scrutinizing the conduct of the said accused with reference to

the above allegations, an enquiry committee consisting of the following Police Officers

is constituted under section - 3 of the K.P.K., (re;noval from service) special powers
2000, and to render yourself liable to all or any of the penalties specified in’section -
3 of the ordinance bid .

3) The Enquiry Committee shall, in accordance with the provisions of the
Ordinance, provide rea_lsonable opportunity of hearing to the accused, record its
findings and make within twenty five days of the receipt of this Order,

recommendations as to punishment or other appropriate action against the accused.

4) The accused and a well conversant representative of the department shall

join the proceeding on the date, time and place fixed_by the Enquiry committee.

2
Su,péntendent of Police FRP,

Malak;%i Range Swat.
. Pzqfs™
No. 0/ 0/ /EC, Dated Saidu Sharif the 3/-4~ 2012. ‘
Copy of above is forwarded to the:- C

1. %V’W 2 )l oy 4. L{; 44/04 For initiating proceeding against the officers/.

(e KoM V34 Sk
2. L% Y r b EAn official under the provisions section-3of the K.P.K.,
3. 96:0“ /01 C\/@prvléﬁdlb\ .| (removal from service) special powers 2000. |

.

With the direction to appéarbefore the Enquiry Committee on the date time
and place fixed by the Committee for the purpose of the procc_eding.
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| BEFORE THE KHYBER PAKHTUNKHWA SERVICE

: Servzce ﬂppeal No 208/2018

TRIBUNAL PESHAWAR

\

Muhammad Hasham
VERSUS

A The PPO rmd othe7s R

REJOINDER ON BEHALP OF APPELLANT -
IN RESPONSE TQ RELY  FILED BY'_ -

RESPONDENTS.

Respectfully Sheweth:

Preliminary Objections:

Preliminary . objections  raised - by .answeriﬁg
respondents are erroncous rr'n-‘d frivolous. The nppellnnt”
has got stro;:zg cause of nctioﬁ and 'for thﬁf matter locus
. standi to file the appeal. The appeal 1s i1 its correct fo7m -
cmd shape with all ‘the 7elevant parties added as

respondents. Estopped has no relevancy J in the cause in

hand. The appeal s wzthzn time. -

FACTS:

1- Being no%'replie'd, hence admitted.

2- Incorrect, hence|denied. The absence of the appellant

was neither delfperate nor'willful but it was due to

the reasons beyond the control of the appellant. The

| Inbharge of the police station had permitted i‘h_e

appellant.




s,mﬂ%'

3- Incorrect. The entzre proceedzngs were carried out at

the bacl of the appellmzt who was delzbemtel 'y I\ept
ignored of all the proceedmgs The mqmry was

irregularh i conducted 1 ﬁll blank manner wzthout

observzng the prescrzbed Zfzw The_appeal was also

re]ected in vzolatzon of the law as both the impugned

orders are not n accordance wzth law.

4- Incorrect
5- Incorrect, hence denied
Grounds:

A) Incorrect, Appellant was not treated according to

law.

B) Incorrect The fzbsence of the appellant was not

intentionall J but it tvas due to the reasons

explained her etnabove.
C) Incorrect, hence denied

D) Misconceived. The charge sheet and statement of

allegatzons has never been communicated to the

appellant.

E) Incorrect
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P) Incorrect The entne proceedmgs were kept

secret No final show cause has been serviced -

upon the appellant

G) Incorrect. The inquiry was illegally conducted in o

violation of the mandatory provisions of law

H) Incm rect henc demed

I) Incorrect. No pportumty of personal hearmg
has been gzven

J) Incorrect hence denied

K) Needs no Jepl Y

It is, therefore, humbly pra jed that the
reply of . answering respondents may
graciously be rejected and the appeal as

pmyed for may gracwusl y be accepted wzth
costs.

Dated 28/01/2019

Appellant

Through‘ N

(&/;

Asad Khan Mulzmnmadzaz
Advocate

Hzgh Cozm‘ Peshawm

Ajj‘zdamt
It is, do hereby solemnly affirm and declare on oath that the
contents of the above rejoinder are true and correct to the best -

of my knowledge and belief and nothing has been concealed .
from this Hon ‘ble Trzbunal

DEPONENT

N




