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ORDER
l3^‘' July, 2022 1. Mr. Akhtar Ilyas, Advocate, learned counsel for the appellant

present. Mr. Muhammad Adeel Butt, Addl: AG alongwith Mr. 

Muhammad Tufail, Assistant office of the Directorate, Elementary 

& Secondary Education (E&SE), Peshawar and Mr. Iftikhar U1 

Ghani, DEO(M) Buner in person present.

-'v n A _ ,\{ide,our detailed order of today placed in Service Appeal No. 

^82/20 f8. titled “Abdur' Rashid-vs-^'the Government of Khyber 

Pakhtunkhwa through^Secretary Elementary & Secondary Education

(E&SE), Department Peshawar and others” (copy placed in this file), 

this appeal is also disposed of on the same terms. Costs shall follow 

the events. Consign.

X

Pronounced in open court in Peshawar and given under our 

hands and seal of the Tribunal this day of July, 2022.

3.

(KALIM ARSHAD KHAN) 
CHAIRMAN

(FAREEHA PAUL) 
MEMBER(E)

-Hi
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Proper DB is not available, therefore, the case is 

adjourned to^7 ^>Mor the same

25.11.2021

I.':

Learnect' counsel for the appellant present. Mr. Yakmin Khan, ADEO 
<

alongvviih Mr.' Kabirullah Khattak, Additional Advocate General for the 

respondent.s present.

15.06.2022

Learned counsel for the appellant requested for adjournment on the ground

that he has.not made preparation for arguments. Adjourned. To come up for 
, A :
arguments on 13 .2022 before the D.B.

2Z
(MIAN MUHAMMAD) 

MEMBER (EXECUTIVE)
(SALAH-UD-DIN) 

MEMBER (.lUDlCiAL)
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05.08.2021 Learned counsel for the appellant present.

Mr. Kabirullah Khattak, Additional Advocate General alongwith 

Ubaid-Ur-Rehman ADO (Litigation) for respondents present.

Former made a request for adjournment being not in 

possession of the file today. This being an old case be fixed in last 

week of September, 2021 for arguments. Adjourned. To come up for 

arguments on 23.09.2021 before D.B.

(Mq Ur Rehman Wazir) 
Member (E)

23.09.2021 Counsel for the appellant and Mr. Muhammad 

Rasheed DDA for the respondents present.

Learned counsel for the appellant requested for 
adjournment for preparation and assistance. Case, to 

come up for arguments on 25.11.2021 before the D.B.

?
(Rozina Rehman) 
Member(Judicial)
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Junior to counsel for appellant and Kabir Ullah Khattak 

learned Additional Advocat^ General alongwith Ubaid 

ADEO for respondents present.

14.01.2021
ur Rehman

Due to COVID-19, the case is adjourned to 01.04.2021 for 
the same as before..

READER

availabifity of the 

adjourned to 20.05.2021 for the same.

01.04.2021 Due to non concerned D.B, the case is

Due to pandemic of covid-19, the case is adjourned to05.03.2021

05.08.2021 for the same before D.B.
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jf-4 - .2020 Due to COVID19, the case is adjourned tb 

b / 7/ 2020 for the same as before.
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Due to COVID19, the case is adjourned to 31.08.2020 for 

the same as before.
06.07.2020

31.08.2020 Due to summer vacation, the case is adjourned to 

05.11.2020 for the same as before.
4
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Junior to counsel for the appellant and Addl: AG 

alongwith Mr. Obaid Ur Rehman, ADEO for respondents 

present.

05.11.2020

The Bar is observing general strike, therefore, the

matter is adjo'

V 4

(Mian Muhammai 
Member (E)
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Counsel for the appellant and Mr. Kabirullah Khattak, 

Additional AG alongwith Mr. Muhammad Irfan, Assistant for

03.03.2020

the respondents present. Learned counsel for the appellant 

ent. Adjourned. To come up for argumentsseeks adjouri 

on 08.04.2020 beYore D.B.^

(M. Amin Khan Kundi) 
Member

(Mian Mohamrnad) 
Member
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Learned counsel for the appellant present. Mr. 
Kabirullah Khattak, learned Additional Advocate General 
alongwith Mr. Obaid Ur Rehman, ADO and Mr. M. Irfan, 
Assistant present. Learned counsel for the appellant 
seeks adjournment. Adjourn. To come up for arguments 

on 26.12.2019 before D.B.

18.12.2019'

1
Member Member

26.12.2019 Clerk to counsel for the appellant present. Mr. 
Muhammad Jan, DDA alongwith Mr. Obaid Ur Rehman, 
ADEO for respondents present. Clerk to counsel for the 
appellant submitted an application for adjournment as 
learned counsel for the appellant has gone to Islamabad 
due to his personal engagements. Adjourn. To come up 
for arguments on tomorrow i.e 27.12.2019 before D.B.

'i

M^^ib^ ember

27.12.2019 Counsel for the appellant present Mr. Muhammad 
Jan, DDA for respondents present. Learned counsel for 
the appellant seeks adjournment. Adjourn. To come up 
for arguments on 09.01.2020 before D.B.

Member Member

09.01.20.20 Due to general strike of the Khyber PakhtunkJiwa Bar 

Council, the case is adjourned. To come up for arguments 

oh 03.03.2020 before D.B.

•<\

Member
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Learned counsel for the appellant and Mr. Muhammad 

Jan learned Deputy District Attorney present. Learned counsel 

for the appellant seeks adjournment. Adjourn. To come up for 

arguments on 15.05.2019 before D.B.

30.04.2019
■*- ■

i

.K.‘■'f.

- #■ •

MemberMember

fr'.
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Counsel for the appellant and Addl. AG for the 

respondents present.

15.05.2019

1:^1,

tr ■

Due to demise of his father, learned Member of the 

Bench (Mr. Hussain Shah) is on leave. Adjourned to 

24.07.2019 for arguments before the D.B.

41
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Chairman)
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Learned counsel for the appellant present. Mr. Usman 

Ghani learned District Attorney for the respondents present. 

Learned counsel for the appellant seeks adjournment. 

Adjourned. To come up for arguments on 09.10.2019 before

24.07.2019i
'i

A:;.
■

i
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D.B.

(M. Amin Khan Kundi) 
Member

(Hussain Shah) 
Member

■ ■
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Clerk to counsel for ’ the appellant present. Shakeel24:01.2019

Superintendent represeht&ive of the respondent department 

present. Written reply not submitted. Representative of the 

respondent department seeks time to furnish written 

reply/comments. Granted. To come up for written 

reply/comments on 13.02.2019 before S.B

• f"'

I
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ember

Learned counsel for the appellant and Mr. Kabir 

Ullah Khattak learned Additional Advocate General 

alongwith Ubaid ur Rehman ADO present. 

Representative of the respondent department submitted 

written reply/comments. Adjourn. To come up for 

rejoinder/arguments on 28.02.2019 before D.B.

13.02.2019

Member

28.02.2019 Clerk to counsel for the appellant and Addl. AG 

alongwith Hayat Khan, AD and Ubaidur Rahman, 

ADO for the respondents present.

Due to general strike on the call of Bar 

Association instant matter is adjourned to 30.04.2019 

before the D.B.

\

rsM^ber Chairman ■

/

■ *4



Neither appellant nor his counsel present. Mr. Kabirullah , 

Khattak, AddI: AG for respondents present. Case to come up 

for written reply/comments on 09 .10.2018 be^

10.08.2018

.B.

Chairman

09.10.2018 Counsel for the appellant Mr. Akhtar Ilyas Advocate 

present. Mr. Kabirullah Khattak, Addl. AG for the 

respondents present and made a request for adjournment. 

Granted. To come up for written reply/comments on 

27.11.2018 before S.B.

Chairnian)

Learned counsel for the appellant and Mr. Kabir Ullah 

Khattak learned Additional Advocate General alongwith Mr. Hayat 
Khan Assistant Director present. Written reply not submitted. 
Representative of the respondents seeks time to file written 

reply/comments. Granted. To come up for written 

reply/comments on 18.12.2018 before S.B.

27.11.2018

mber

Learned counsel for the appellant and Mr. Kabirullah 

khattak learned Additional Advocate General alongwith 

Muhammad Azam KPO present. Written reply not received. 

Representative of the respondent department seeks time to furnish 

written reply/comments. Granted by way of last chance. To come 

up for written reply/comments on 24.01.2019 before S.B.

18.12.2018 )

Member



H' •»V

I '^9V.. Counsel for the appellant present. He submitted preliminary
i

arguments that similar appeal no. 363/2016 titled Shireen Zada-vs- 

Education Department and appeal no. 489/2017. titled Sher Yazdan-vs- 

Education Department have already been admitted^o regular hearing. This 

has also been brought on the same grounds.

07102.2018

In view of the orders in the above -mentioned service appeals this 

appeal is also admitted to regular hearing on the basis of the submission of 

the above mentioned plea. The appellant is directed to deposit security and 

process fee within 10 days. Thereafter notices be issued to the respondents 

for written reply/comments on 16.04.2018 before S.B.

(AHMAD HASSAN) 
MEMBER

16.04.2018 Clerk ol’ the counsel Tor appcllanl and AddI: AG lor the 

respondents present. Security and process I'cc not deposited. Appellant is 

directed to deposit security and process lee within scvcn(7) days, ihcrealicr 

notices be issued to the respondents lur written rcply/comments on ,

05.06.2018 bclbre S.B.

Member

Learned counsel for the appellant present. Learned Additional 
Advocate General present. Security and process fee not deposited. Learned 
counsel for the appellant requested for further time to deposit security and 
process fee. Requested accepted by way of l^st chance. Five days given to 

^deposit security and process fee. Thereafter notices be iissued. to the 
■ respondents for written reply/comments. To come up: for written 
reply/comments on 10.08.2018 before S.B

05.06.2018

Deposited
SecurilmPfOC^s Fe0

Member
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Form-A

FORMOF ORDERSHEET
Court of

120/2018Case No.

Date of order 
proceedings

S.No. Order or other proceedings with signature of judge

1 2 3

The appeal of Mr. Israr Ullah presented today by Mr. 

Akhtar Ilyas Advocate, may be entered In the Institution 

Register and put up to Worthy Chairman for proper order 

please.

23/1/20181

?:

REG^TRAR^

2* This case is entrusted to S. Bench for preliminary hearing 

to be put up there on 2 j I
2

■k
I'

«
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before the KHYBER PAKHTUNKHWA SFRVrrF
TRIBUNAL, PESHAWAR '

S.A.No. /2018

Rahman Ullah Appellant

Versus

Govt, of KPK through Secretary, (E&SE), 
Department, Peshawar and others Respondents

INDEX

S.No. Description of documents Annexure Pages.1. Appeal
2. Copy of consolidated judgment 

dated 31,07.2015
Copy of 

28.10.2014
Copyof^.No.l951 an~d^M^^

5.____ Copy of order of august Supreme 

___Court of Pakistan dated 20.09.2017
6. Copy of departmental appeal / 

representation 
Wakalatnama

A

3. order B■ -S.

4. C
D

E

7.

Dated: *2--^

Appellant

Through

Akhtdr Ilyas
Advocate High Court 
6-B Haroon Mansion 
Khyber Bazar, Peshawar 
Cell; 0345-9147612

.4
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR

Khyber PakhtukhwR 
Jscrvlce Tribunal

/2018S.A. No.
salary N

Rahman Ullah SST (SC) 
GHSS, Gagra, District Buner Appellant

VERSUS

Govt, of KPK through Secretary, Elementary & Secondary 
Education (E&SE), Department, Peshawar.

Director, Elementary & Secondary Education, (E&SE), Khyber 
Pakhtunkhwa, G.T Road, Peshawar.

1.

2.

District Education Officer (M), District Buner at Daggar.3.

Respondents

APPEAL U/S 4 OF KHYBER PAKHTUNKHWA 

SERVICE TRIBUNAL ACT, 1974 FOR 

TREATING THE PROMOTION OF THE 

APPELLANT FROM THE DATE HE HAS 

QUALIFIED ON, AND THE VACANCIES HAD 

BECOME A VAILABLE:

Sheweth;

1) That numerous vacancies of SST in BPS-16 were available in the 

respondent-department since long and no steps were taken for 

appointments against those posts. However, in the year 2009 an
published in the print media, inviting 

\ applications for appointments against those vacancies, but a rider
was given therein that in-service employees would not be eligible 

“^5 I Y and they were restrained from making applications.

2) That the appellant do belong to the category of in-service 

employees, who were not permitted to apply against the stated 

SST vacancies.

3) That those who were appointed on adhoc/ contract basis against 
the abovesaid vacancies were later on regularized on the strength 

of KPK Employees (Regularization of Services) Act, 2009 (Act 
No.XVI of 2009)



2

4) That the regularization of the adhoc/ contract employees, referred 

to in the preceding para, prompted the left out contendents, may 

be the in-service employees who desired to take part in the 

competition or those who did fall in the promotion zone, to file 

writ petitions, which were ultimately decided vide a 

consolidated judgment dated 26.01.2015 (Annex “A”)

5) That while handing down the judgment, ibid, the Hon’ble 

Peshawar High Court was pleased to consider the promotion 

quota under paragraph 18 of the judgment, as also a direction 

was made in that respect in the concluding para to the following 

effect:-

**Offlcial respondents are directed to workout the 

backlog of the promotion quota as per above mentioned 

example, within 30 days and consider the in-service 

employees, till the backlog is washed out, till then there 

would be complete ban on fresh recruitments”

6) That the appellant was considered for promotion, pursuant to the 

findings given by the august High Court in the abovereferred 

judgment, and he was appointed on promotion on 28.10.2014 

(Annex “B”), but with immediate effect, as against the law laid 

down by the august Supreme Court, that the promotees of one 

batch/ year shall rank Senior to the initial recruits of the same 

batch/ year.

7) That till date seniority list of the SSTs in BPS-16 has not been 

issued, as against the legal obligation of the respondents to issue 

seniority list every year.

8) That though the appellant was having the required qualification 

much earlier and the vacancies were also available, but he was 

deprived of the benefit of promotion at that juncture, as against 
the principle of law laid down by the apex Court in the case of 

Azam Ali reported 1985 SCMR 386 and followed in 

Muhammad Yousaf (1996 SCMR 1287). As such he was 

deprived from the enjoyment of the high post not only in terms of 

status but also in terms of financial benefits for years. It may not 
be out of place to mention here that the appellant was at 
promotion zone at the time of Regularization of Adhoc recruits 

of2009.

9) That appellant alongwith others filed W.P.No. 1951-P/2016 for 

issuance of seniority list and considering the appellant from the

/i
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date when the Adhoc Employees were regularized instead of 

immediate effect.

10) That the stated writ petition has been decided by worthy 

Peshawar High Court vide order dated 01.12.2016. (Copy of 

W.P.No.l951 and order is attached as Annex “C”)

11) That the respondents assailed the judgment of Peshawar High 

Court referred to in Para-4 above before the august Supreme 

Court of Pakistan. On 20.09.2017 (Annex “D”) the respondents 

withdraw the petition and as such the judgment of hon’ble 

Peshawar High Court attained finality.

12) That after the withdrawal of appeals, the appellant preferred 

departmental appeal/ representation (Annex “E”) to respondent 
No.2, through proper channel, which was not decided/ responded 

within the statutory period, hence the instant service appeal, 
inter-alia on the following:-

GROUNDS:

A. That the appellant was equipped with ail the requisite 

qualification for promotion to the posts of SST (BPS-16) long 

ago and also the vacancies were available but for no valid 

reason the promotion was withheld and the post was retained 

vacant in the promotion quota, creating a backlog, which was 

not attributable to the appellant , hence, as per following 

examination by the august Supreme Court, the appellant are 

entitled to the back benefits from the date the vacancies had 

occurred;

“promotions of such promotee (appellant in the 

instant case) would be regular from date that the 

vacancy reserved under the Rules for 

departmental promotion occurred”

B. That the appellant has a right and entitlement to the back 

benefits attached to the post from the day of the qualification of 

the appellant and availability of the vacancies coincided.

That the appellant being the promotee of one and the same 

batch, are required to be placed senior to the fresh appointees, 
but the respondents have sat on the seniority list and uptill now 

no seniority list whatsoever has been issued/ circulated.

C.
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"y
J That the appellant has been discriminated, which goes against 

the provision of Articles 25 and 27 of the Constitution, 1973.
D.

E. That the appellant has not been treated in accordance with law 

as against the provisions of Article 4 Of the Constitution.

That appellant reserve his right to urge additional grounds with 

leave of the Tribunal, after the stance of the respondents 

becomes known to him.

F.

Prayer:

In view of the foregoing, it is, therefore, prayed that on 

acceptance of this appeal, this Hon’ble Tribunal may be pleased to 

issue an appropriate direction to the respondents for treating the 

promotion of the appellant from the date he was qualified on, and the 

vacancies had become available, and the impugned order may kindly 

be modified by giving effect from the date when the fresh recruits are 

regularized w.e.f 2009 alongwith back benefits in accordance to the 

judgment dated 26.01.2015 and also to circulate the seniority list of 

SSTs (BPS-16), giving senior positions to the appellant being 

promotee against the fresh recruits.

Any other remedy to which the appellant is found fit in law, 
justice and equity may also be granted.

Appellant

Through
AkhtaT Il^as 
Advocate High Court

Q

AFFIDAVIT

I, do hereby affirm and declare on Oath that the contents of the 
accompanying Appeal are true and correct to the best of my 
knowledge and belief and nothing has been concealed from this 
hon’ble Court.

Deponent

W0TARrpl!r,;_IQ j'rn

(k



JUDGMENT SHEET
i

HIGH COURT^PESHAwAjR<^.^
(JUDICIAL DEPARTMENT)

lo j ^lii

PEr/r/oA/^sxN

Writ Petition No.2905 of 2009.

ATT A ULLAH AND OTHERS r-^:'

'AVERSUS.

THE CHIEF SECRETARY KPK ETC....RESPONDENTS..

JUDGMENT.

01' XXDate of hearing___

Appellant/Petitioner

RespondentoSA^^rt''AY 
0 ^

r\!aH k/'xt hiHLI
(1 .e’:Qj'i ]L-y[ 4p|vr.'XX'/c?iii

tLUKivAA\C:j

WAQAR AHMAD SETH,J:- Through this single- .■

judgment we propose to dispose of the instant Wrif Petition-

No.2905 OF 2009 as well as'the connected- Writ. Petition

Nos.2941. 2967,2968.3016. 3025.3053,3189:3251.3292- of,

2009.496,556.664,1256,1662.1685.1696.2176.2230-.2501,2696.

2728 of 2010 & 206. 355,435 & 877 of 2011 as: common

' question of law and fact is involved in ali these'.pe'titions.-f

V \■\ s. ■ c;

•7 X

ix/r.n?j15
• ./ •

\
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2- The petitioners ' in all the writ petitions have ■

approached this Court under Article 199 of the Constitution of

Islamic Republic of Pakistan, t973 with the following relief:

“li is, therefore, prayed that on acceptance, . 

of tho Amended Writ Petition the above 

noted Act No.XVI 2009 namely ‘The North ' 

West Province Employees (Regularization 

of Services) Act, 2009 dated 24'" October,

being illegal unlawful, without: ■ 

authority and' jurisdiction, based ■ on

2009’

malafide intentions and beingi

unconstitutional as well as ultra vires to

the basic rights as nicntioned in the.

constitution be set-aside and the

respondents be directed to fill up the above

noted posts after going through the legal.-

and. lawful and the normal procedure as

prescribed under the prevailing laws

instead of using the short cuts for obliging

their own person.

It- is further prayed that .the,

dated- 'No.A-14/SET(M)

11.12.2009 and Notification No.A-17/SEr(5j. .Ci-

notificationI

Contract-Apptt:2009 dated 11:12.2009, :as

well Notificationas

No.SO{G)ES/1IQ5/20..09/S.S{Contract) dated .''

f .

a.



4
V

!31.05.2010 issued as a result of above

noted impugned Act whereby all the private
■i

respondents have been regularized may.-.

also be set-aside in the light of the above

submissions, being illegal, unlawful, in
■ i

constitutional and against the fundamental

;
rights of the petitioners.

Any other relief deemed fit and' '
« .

proper in the circumstances and has not-

been particular asked for in the noted Wrjt

Petition may also be very graciously
I

granted to the petitioners’".

It is averred in the petition that the petitioners -are3-

soiviiig in Iho Edncnlion Dnpniljnnnl of Kld< wojkiinj puslod

PST,CT.DM,PEr.Ar, IT. Outi and SET in different.ns

Schools; that respondents No.9 to 1359 were appointed on-

adhoc/contract basis on different times and lateron ' their'

sen/ice were regularised through the North West Frontier-

Province Employees (Reguinrizniton of Seivices) Act, 2009,■

got the requiredthat almost all the petitioners have

qualifications and also goi at Iheir'credit the length of seivice;..
I

that as per notification No.SO(S)6-2/97 datedi 03/06/1:998.

'rESTED \

■'I ■

Court. ^

1 7.ms •
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the qualification for appointment/promotion of the \.S.Et

Teachers BPS-16 was prescribed that 75% SETs shall' be

selected through Departmental Selection Committee on .the.

basis of batchwlse/yeaiwise open merit from amongst the

ciif)didalos having the prcscribod qualification and.ronraining

25% by initial recruitment through Public Service

Commission whereas through the same notification the '

qualification for the appointment/promotion of the Subject

Specialist Teachers BPS-17 was prescribed that 50%- shall'

be selected by promotion on the basis of seniority.^ c.urn ■

fitness amongst the SETs possessing the qualification

prescribed for initial recruitment having five years. service and

remaining 50 by Initial recruitment through the Public .Servjce

Commission and the above procedure was adoptediby the

Education Department till 22/09/2002 and the appointments

on the above noted posts were made in the light of the above.

notification. It was further averred that, the- Ordinance

No.XXVII of 2002 notified on 09/08/2002 was prornulgated.

under the shadow of w.hich some 1681 posts! of differeril

cadres were advertised by ihe Public Service Commission

------



o"'

That before the promulgation of Act No.XVI of 2009, it was

piaciice of the Education Department that instead. of'\-

piomoling the eligible and competent persons amongst the. ■ ■ 

teachers community, they have been advertising the abovef '. ' 

noted posts of SET (BPS-16) and Subject Specialist (BPS- , 

17) on the basis of open merit/adhoc/contract wherein it was ;

clearly mentioned that the said posts will be temporary 

will continue only for a tenure of six months dr till the 

appointment by the Public Serviced Commission

and:

^ ■,

.. or

Departmental Selection Committee That after passing (he 

KPK Act No.XVI of 2009 by the Provincial Assembly 

fresh appointees of six months and one year.on. the- adhoc

the ■

and contract basis including respondents no.9 .to -1351 with a ■ 

Clear affidavit for not adopting any legal course'to make fheir. 

services regularized, have been made permanenl

regular employees whereas the employees and Teaching 

stuff of the Education Department having at-their creditm 

service of minimum 15 to maximum 30 year's have bO 

ignored. That as per coniract Policy issued on 26/10/2002 

the Education Department was not authorised/entitled to

and

en • •

TED



Jr
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make appointments in BPS-16 and above^on the_ contract .

basis as the only appointing authority under, the rules 

Public Service Comnvssion. That after the publication 

by the Public Sen/ice Commission thous3nds._ of -teachers . 

eligible for the above said posts have already,-applied ..but . 

they are still waiting for their calls and that through Jhe above' 

Act thousands of the adhoc teachers have been regularized 

which. has been adversely effected the rights ' of the' 

petitioners. thus having no efficacious and adeguafe remedy 

available to the petitioners, the have knocked the doorofthis

was: .

made-

Court through the aforesaid constitutional petitions.

4- The concerned official respondents have, furnished

parawise comments wherein they raised certain legal and 

factual objections including the question of mainiainability of 

the writ petitions. It v/as farther stated that Rule. 3(2)-'6fthe.

Civil Servant',$ (Appointment, 

lransfer)Rules 1989, auttprised a department to. lay down 

method of appointment, qualification and other "conditions

N.W.F.P. Promotion

applicable to post In consultation with Establishmehi & 

Administration DepadmerU and the .Finance ■D.e.padmqnt.

<9 •.

ra.

I
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I ;i

That to improve/uplist the standard of education--, ^the '■ 

Government replaced/amended the old procedure lie.. 100%

\

incluoing SETs through Public Service Commission KPK for
i

rocrtiiUnoifl of SETs B-16 vide Notifienfion No.SO(PE)'i-

0/SS-RCA/o.' Ill dale- ' 18/01/2011 wherein 50% SSTs (SET) 

^ ■.

shall be selected by promotion

!. i

i;
the basis of seniority'cumon i

fitness ii‘ .he following manner- 5

"(i) Forty percent from CT (Gen), \

CT(Agr)', CT(lndust; Art) with at least 5

years service as such and having the

qualification mentioned in column 3.

dV Four percent from amongst the DM

with at least 5 years service as such and

. i

having qualification in column 3.

(Hi) Four percent from amongst the PET

with at least 5 years service as such and

having qualification mentioned in column 3.

(iv) One percent anio.ngst Instructional

Material Specialists with at least 5\ years

u

■•V ■.

4

.*

i



</

m*9

service and having qualification mentioned . , [
f

in. column 3."

•i

!t is further stated in the comments that due. to the ■ !

degradation/fall of quality education the Government

abandoned the previous recruitment policy ;of'.

promotion,jppointment/recruitment and in order to. improve

the standard of teaching, cadre in Elementary' & .. Secondary

Education Department of KPK, vide Notification, dated

09/04/2004 wherein at serial No. 1.5 In column 5- the

appointment of SS prescribed as by the initial recruitment

and that the (North West Frontier Provincial) ' Khyber-

Pakhtunkhwa Employees(Regularizatlon of SeryicesjAct.

2009 (ACT No.XVI of 2009 dated 24"' October, 2009 is legal,'

IcfWful and in accordance with the Constitution of Pakistan

which was issued by the competent authority and jurisdiction

therefore, all the writ petitions are liable to' be dismissed. ■

IVe have heard the learned counsel for the parties .and.5-

have gone through the fecord as well as the/law. on the..

subject.
ATTE Tg

X A M I M :r'•'iwnrHl Court,
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6- The grievance of the petitioners is two fold in respect ' 

of Khyber Pakhtunkhwa, Employees (Regularization of
■]

Seivices) Act, 2009 firstly, they alleging (hat regular postare

in different cadres were advedised through Public, Service

Commission in which petitioners were competing with high 

profile carrier but due to promulgation of Act ibid, they could

not made through It as no further proceedings were.
'■i

1

conducted against the advertised post and secondly, they-

arc agitating the legitimate expectancy regarding., Iheii

promotion, which has been blocked due to (he in block

induction / regularization in a huge number, courtesy Act, No.I

XV/ of 2009.

7- As for as, the first contention of advertisement and in' '

block regularization of employees is concerned in' tins

respect it is an admitted fact that the Government has the

right and prerogative to withdraw some posts, already

advertised, at any stage from Public Sen/ice Commission. '

and secondly no one knows that who could be selected in

open merit case, however, the right of competition is-

resemed. In the instant case KPK, ■ employees ■ • • .

■ 4.

■
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(R julahzdiliof} of Se/v/cei-; Act^ 2009, was \mjuuli)aiec\,- 

which in-fact was not the first in the line rather NfWiRP (now

I

I KhybQr Pakhtunkhwa) Civil Sarvants (Regularization^ rof 

Services)' Act, 1988, NWFP (now Khyber PQkhtunkhwa)

{Reg..lation of Services) Act, 1989 8.-NWFP (nowKhyber 

Pakhtunkhwa) Adhpc Civil Servants (Regularization 

Services) Act, 1987 were also promulgated and

of .

were, never:

challenged by anyone.

. S- In order to comment upon the Act, ibid, it is important 

to go through the relevant provision which reads as under:- ’ ^

S.2 Definitions. (1)—

aj-— t

aa) “contract appointment” 

means appointment of a duly] ■

qualified person made otherwise i 

than in accordance with the 

prescribed method of recruitment, 

“employee”

adhoc dr a contract employee 

appointed by government 

adhoc or contract basis or second 

shirt/night shift but docs not w: 

include the employees for project 

post or appointed on work charge . ■ "

b) means an

»■. on

y

i !• I i •
j: i
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m
bssis or who 

contingencies; 

.......... whereas,

are paid out of.

S. 3 reads

Regularizafinn of services of
certain empfo vees. — All
employees including, 
recommendee of the High Court

*
appointed on contract or adhoc 

basis and holding that post on 31^^ 

December, 2008 or. tin the
comn;cncement of this Act shall 

be deemed to. have been validly
appointed on regular basis having

the qualification 

experience fora regular post;

same and ;

9- The plan) reading of above sections of the Act .ibid, ■

would show that the Provincial Government, has regularized 

the "duly qualified persons", who were appointed on contract ■ 

basis under the Contract Policy, and the said Contract Policy :I

was never ever challenged by any 

remained in practice till the commencement of the said Act. ' 

Petitioners in their writ petitions have not quoted any single

incident/precedent showing that the regularized employees 

. under the said Act,

one and the ' same

? •,

were not qualified for the post.oqoinSt

B



/:

wh.^h they are regularized, !^or had placed 

documents showing that at the time of their

on: record any

appointment on .

contract they had made ony objection. Even otherwise, the

superior i^ourts have time and
again leinstated- employees

whose oppointments were declared irregular by the.

Government Authoiiles, because euthonties'.: being.

responsible for making irregular appointments . bn ' purely -

■turned

round and terminate seivices because of no hack .of '

Qualification but on manner of selection and the benefit of the 

committed on part of authorities could not be given 

the employees. In the inslnnl

lapses
to

case, as well, at the time of

appointment no one objected to, rather the 

committed lapses, while appointing the private

authorities

respondents

and others, hence at this belated stage In view of number of 

judgments, Act, No. XVI of 2009 was promulgated. ■ 

Interestingly this Act. is not applicable to the educatioix ■

depaj-tment only, ratner all the employees of the'Provincial

on contract basis till 3P' December 

commencement of this Act have been

Government, recruited

^ ' 2008 or tin the

ED
• • 'V- • V, ^R

oua

B
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rcgulorizcd and those: cDiployees of to other departments

who have been regularized are not party to this writ petition..'

iO- All the employees have been regularized under the

Act, ibid'are duly qualified, eligible and competent for the

post against which they were appointed on contract basis-

and this practice romaincd in ojicrntiou foi yon/;s, Majority of :

those employees getting the benefit of Act, ibid may have

become overage, by now for the purpose of .recruitment

against the fresh post.I

The law has defined such type of legislation" as11-

“beneficial and remedial”. A beneficial legislation. Is. a ,

statue which purports to confer a benefit on individuals or a;.

class of persons. The nature of such benefit is .to be

e^Lended relief to said persons of onerous obligations under

contracts. A law enacted for the purpose of correcting, a

defect in a prior law, or In order to provide a remedy where

non previously existed. According to the definition of Corpus' '

Juris Secundum, a remedial statute is designed to correct an

existence law, redress an gxisience grievance, or introduced

I
regularization conductive to the pubiic goods. The challenged.



—

■j

i,

Act, 2009, seems to be a curative statue as for yeB'rs. the 

then Provincial Governments, appointed employees on

contract basis but admittedly all those contract appointments
■

made after proper advedisement and' : onwere the'-

recommendations of Departmental Selection Committees.

. 12- in order to appreciate Ihe argumentsregarding

beneficial legislation it is important to understand. the .scope

and meaning of beneficial, remedial and curative legislation.

Previously these v/ords have been explained by N.3 Bindra

■ 7 interpretation of statute, tenth edition in the following.

manners:-

“A statue which purports to confer a 

benefit on individuals or a class of . 

persons, by reliving them of 

onerous obligations under contracts 

entered into by them or which tend, 

to protect persons .against 

oppressive act from individuals with - . 

whom they stand . in certain 

relations, is called a beneficial, 

legislations....In interpreting such a 

statue, the principle established is 

that there is no room for taking, a 

narrow view hut that the court is 

entitled to be generous towards the 

persons on w.hom the benefit has ■

® • ■
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been conferred. It is the duty of the 

court to interpret a provision, 

especialiy a beneficial provision, . 

Liberally so as to give it a wider', 

meaning rather than a restrictive y

meaning which would negate the- :',.''

very object of the rule. It is a well 

settled canon of construction that in 

constructing , the provision of . 

beneficent enactments, the court 

should adopt that construction

which advances, fulfils, and furthers: :

the object of the Act, rather than the

one which would defeat the same , 

render the protection 

.....Beneficial provisions call
and

■ illusory

for liberal and broad interpretation .

so that the real purpose, underlying 

such enactments, is achieved and 

full effect is given to the principles. \ 

underlying such legisjation."

Remedial or curative statues on the other hand,have ■

been explained as:-

■ ”A remedial statiJte is one which- 

remedies defect in the pre existing law,, 

statutory or otherwise. Their purpose is

to keep pace with views of society. : 

They serve to keep our system of

to date and in

-.

juris prudence up

S'.OV.

■
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Such legislation must therefore, either clarify an ambiguity or.

the existence and must therefore,.- (lie:an omission in

explanotoiy or clarificalory in nalure. Since the petitioneis

docs not liavo the vested rights to bo appointed to any

paiticiilar post, oven advertised one and piivate lespondents

have being regularized are having the requisite. 

qualification for the post against v/hich the v^ere,.appointed. ■

not effecting .the -vested:

w/jo

vide challenged Act, 2009, which IS

right of anyone, hence, the same is deemed -to/ be.-a

legislation of- .theand curativeremed ^1ben^iii.^iai.

Parliament.

This court in its earlier judgment dated 26^’''November.. ■ 

2009 in WP No. 2905 of 2009, wherein the same .Khyber.

14.

Pakhtunkhwa (Regularization of Servers ) Act, 2009, vires _ 

challenged has held that this court has got no-

in view of Article 212

were

jurisdiction to entertain the writ petition 

of the Constitution of Islamic Republic of Pakista-n. 1973\ as

Rule or Notification effecting the terms and conditions 

of service, would not be an exception to that, , if seen in the

an Act,

the case , oflight of the spirit of the ratio rendered in i

at
•• {■-X A I

Cv

G 201S.
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(3^
LAShojy^ij^hr,r^^sus Government ofP^ki.fnr, 

regs2rlecUnS991 SCMR 1041. Even otherwise, under Rule- 3 

the Khyber Pakhtunkhwa 

(appointment), promotion and transfer) Rules 

a department to lay down

(2j Oi
(Civil Servants)

1989, authorize

method of appointment,. •

qualification and other conditions applicable to the post . In

consultation wilh Establishment c'i Administralive Deparlmont 

and the Finance Depaitment. In the instant case. the. duty 
: ? ' .

elected Provincial Assembly has passed the Bill/Actp which

was presented through proper channel i.e Law -and '

Establishment Depadment, which cannot be quashed or

declared illegal at this stage.

15- Now coming to the second aspect, of the case, that

petitioners legitimate expectancy in the shape of promotion 

has lured due to the promulgation of Act. ibid, in this' ■

respect, it is a long standing principle that promotion is not a :

vested right but it. is also an established principle that whent

ever any lavy rules or Instructions regarding promotion are
«■.

violated then it become vested right. No doubt petitioners in

the first instance cannot claim promotion as a vested right.'. . . .

T'ED .
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£
but those who foil within tho proiuolioi) zone do 't)uvo,:lhe

)
hhiht to Ae considered for promotion

r
16- . Since the Act. XVI of 2009 hes bee:n Xeclnrecl n ' 

beneficial ‘and remedial Act. for the purpose of all (hose ... V 

employees who were appointed on contract and. may have ' 

become overage and the promulgation of- the Act.

c

)
was.

c necessary to given them the protection therefore, the other 

side of the picture could not be brushed a side simply. It is . 

the vested right of in service employees to be considered for 

promotion at their own turn. Where a valid and proper rules . 

for promotion have been framed which are not given effect: 

such omission on the part of Government agency .amounts 

to failure to perform a duty by law and

)

-■■■(

■(

such cases, Highin

Court always has the jurisdiction to interfere. ... In , sen/ice ■{

employees / civil servants could not claim promotion to a

I higher position as a matter of legal right, at the same'time.dt

had to be kept in mind that all public powers were-jih: the.. ■ .

t nature of a sacred trust and its functionaiy are required to .

exercise same in a fair, reasonable and transparent manner

x/'
strictly In accordance with law. Any transgression from such

:)

-t' I
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principles was liable to be restrhined by the superior courts 

their jurisdiction under Article

in

199 of the Constitution, i One. : , 

in the absence of strict degai: 

always legitimate expectancy on the pad of a

could not overlook that even

right there was

senior, competent and honest carrier civil seryant,. to be

piomoted to a higher position or to be considered. for

promotion and which could only be denied for good
. proper.

and valid reasons.

Indued the petitioners can not claim their initial-. 

highei post but they have every right to 

be considered for . promotion in accordance with the '. -' 

piomotion rules, in field. It is the object of the establishment 

of the courts and the continue existence of courts of-law i 

dispense and foster justice and to hght Jho 

Purpose can never he completely nchiovcd

appointments on a

IS to ' '.

wrong ones.

unless- Jhujin. -

justice done iindono and unless the couits stepped in ■ 

and refused to perpetuate what was patently unjust, unfair 

and unlawful. Moreover. It is the duly of public authorities as -■

appointment is a trust In the hands ot public authorities and it 

is their legal and moral duty to discharge their functions as

• -
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w , .

(niiUco with coinplolo (mnspnroncy ns par reqiiimnicnt of

Inw. so Ihnl no poison who is clicjiblo and onlillo lo hold such

posl is oxcliidod from Iho piirposa of soloclion nnd is,pio(

dcpiived ol his any .>jhl.

.:Qo:nsidering the abovo-settled^principlQS-we-,are. ofih'e

rljimropinion that Act, XVI of 2009 is although beneficial-and 

remedial legislation but its enactment has effected, the in

the promotion zone.employees who were Inservice

convinced that to the extent of in-sen/icetherefore, we are

employees / petitioners, who fall within the promotion zone 

have suffered, and in order .to rectify the inadvertentmistake

recommended that theof the respondents/Department, it is

field be implemented and- thosepromotion rules in

particular cadre to which certain, quota .foremployees in a 

promotion is reseived for in semice employees.-the same-be

promotion basis. In order to remove the, ambiguityfilled in on

and confusion in this respect an example is quoted. “Ifinjjw

cadre as per existence rules, appointment is to be made

% initial recruitment .and .'50 %

on

50/50 % basis i.e 50

employees .,h3ve. been-then all thepromiotion quota

y
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ca-dre-^nd]mjal:mm~-eni’^ewe:mWmmiSWJ>7^^

(mm '■lej mojimt
-a'iiodi.

In view of the above, this writ petition is disposed of in

the following terms:-

0) “The Act, XV! of 2009, commonly 

known as (Regularization Of Services) 

Act, 2009 is Itcld as beneficial and 

remedial legislation, to which no 

interference is advisable hence, upheld.

(ii)

c':6'ns]i^ej^h'.e^i.m^sQrv.ic^..em

:t}^^b'acl<l6gTT(S.^'‘washcd out, till f/icn **

theT(^iwo!uld‘*Bieo'mplete ban. on fresh '.
XI i

s >
T\

#/.
/ ^/'7't ■

Order accordingly, y/ / yJ

•••, // '.- '•r i y. ^/ C-' /
/Z-/}- C O . ■//(

-Announced.
26'" Januaiy 2015
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Fa.\: 091-9210936,0800-33857 
E-inail rc{fiq__kkS5i@vahoo • Com

Notiff ca.'i:itmn
Consequent upon the recommendations of the Departmental PromoHnn

l::duc.aionNoiinSi^fNofo(m7f7-^"-C^^^
Mo^ino
PSI-n\/‘^P^Tc/PQT- 1 u ’ iiyAis, SiTs/ns, Senior Qaris/Oaris rcc.,^raff fo,erf atf ^ ri!^o-Ou,.„0,S5T (Phy-Mai^. SST 

^hc rules on renular basis under the r\n r usual allowances as admissible
and condition Gouennnent, on dm terms
Education Officer concerned on "School base<F dxcij wdl be posted bxj the District

Committee and in

A.SST fBio~nhi>m)
-i^mmmmMrr/oTrQTHE post of psTo^m
_2^po snava initial 7'eci-uiDTie7jt ~ "----------

^havc for Promotipyx. ^ ^ '-------------- '
~^fL.'£^ia}^^ofpnon\ o ti on^ofWor/CT ~ -----------------
_Posls availahh> />>i- oroiuolian -------- ---------- ---- -------
Proni^ied thvoiLah thus -------- --------------- ---------------------- --

zChemlBPS-j6
19
25^
21____
o<S‘
oS
07

S.N
S.L.No "/

OJJiaidl
Present Place 
of Posiiiuj

Pale of 
Birth

o
licincirks

bcluiccs placed at the disposal 
of DEO (M) Bunner for further 
posliiuj against SSTfliio-awm) 
po^on school based.

1 41 Waked Zada GHSSCatjra 'l/xS/iqOo
V

u Bdkht Akhar CHS (jliur(iliii-:lita :.!/:>/nX'd ■do- ■/

Sharnsur
Palininij

.bVui/j Bliroz 
Khan

3 9(i CHS Ganshut C/co/ujOy ■do
V‘I i03 CHS I'ctjoon Khun f7/i(j66 ■do

5 to.( Abdul Chafoor

Bakht Rcsool 
Khan

CHS Toriuarsok t/'~'/io68 .............do------
6 214

CHS Deivnna Hobo 3/3/1970 ■do-
7 139 Rahim Zada OHS Jouiar 20/6/1972 do-

^aassssie^
~ *...................... ............ . -......... .. ..............

-----------------------------fasts avculuhlc for promoLion..... ......
^^:2J2^2tDSLfhroiigh^

2.
DPS-2 6
19

....
.........
____

Ojcf

iS.N Present
Place

S.L.
iVo

Natnc of 
OfPcinl Dali:, ofo

^0Reinnrks

^^r^^ces p aced at the disposal of 
DisO_ f\D Bunner for farther 
posfiag SST (Bio-Chr.m)

1 Kahinanuuah3d2 CPSKalpani 25/20/1969
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SSTs (M) Biimicr 6

They will be governed by such rules

k^"
7

-. service book (u ihc 
recovered-and if he/she

cfjhcl Ihac if any 
is wrongly promoted

g ri,ei- ■ ■ “/ofcv ,/,<..

over

ond regulations

not the

O'h.huauiuul KaJiq/amUalO
Director

Dlcmentaryxmd Secondary Education ' 
hhyber Pakhvunkhwa Peshawar.

Endst: No.

j- ^ccc-muc-nf GcvJra/^ft r'“'-i/ '« the: -’(>/-•/,
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2 ShahbarozIChanSST (SC)
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, B*B.HaaooUQ.a„(SC,GHSD.wa„aBaba

5 »d«.RaqibSST(G)GHSBa,»a.a
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■

vS

Sh.0^6.
-h.. .<

Shairbar
8 AubZa,SST(G)GHSa>ea.a
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,0 Sbauba.SST(SC)GHSStor,a«a.
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Gal Said SST CG) GHS Katapa
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0

'

12.
•iI

13.y'

14 Sardar
IsrarUllahSST(SC)GHSCha

GHS Shal Bandai.

nar
15.
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■ SbbTaada„SSTCG)Diatric.Baa«

.18 BahanSBamST(SC)GHSSM,Ba.dai

Miskae«SSG(G)GMSShaigaJay.

16
17.

District Buner.
19. Petitioners ;
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Peshawar.
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E&SE Department
ofGovernment

Secretary,'- 
« *
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,, District.Education
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. WPEC2d1i

O1.
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ion Officer (M). Buner at Daggar
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■ / 199petition under article
CONSTITUTION

republic

WRIT 

OF THE 

ISLAMIC 

1973.

OF THE 

OF PAICISTAN,
r'

SLeweth;
ies of SST in BPS-16 were available 

long and no steps 

those' posts.

advertisement

• i
That numerous vacancies I1) • ^sincein the respondent department

taken for appointments against
iwere was2009 an

media, inviting applications for
the year 

the print
in i?;VHowever

published in but a rider was •
would_hQt,be

from .making .

those vacancies.appointment against
therein that in-service employees

restrained
given 

eligible 

applications.

wereand they

of -in-do belong to the category
permitted to apply

That the petitioners 

service employees, 
against the stated SST vacancies.

2)
who were not

adhoc/ contract, basis

later . ■ on
That those who were appointed

abovesaid vacancies 

strength of

on
3) were

ILPK Employees 

2009 (Act No.XVI of

theagainst 

regularized 

(Regularization

2009)

on the
of Services) Act

adhoc/ contract h 'of thethe regularization4) That
employees 

the left out
be the, in-serviee 

in the competition

zone,.to:fi]^>^^iI
Aa^-fiSTElD

contendents, rnay 

who desired to take part in 

or those who did fall in the promotion
employees

eXA'MlNEB.- ,,Pestnaw&r High C,burt
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SI ii,.r

I^ y decided vide., a. 

’l5 (Annex “A”)

ibidi .

ultimately
jnent dated 26.01.20

which werepetitions
consolidated judg

down the judgment
consider the promotionwhile handing5) That

pleased toHon’ble Court was as also a 

in the concluding ;
18 of the judgmentunder paragraph

made in that respect in
quota 

direction was 

para to the

i
following effect;- '1

directed to workout
above , :“Official respondents are

r, T Jnrf of the promotion quota as perthe backlog of the p davs and :
aenticned example, enihm 

consider Ih. ‘’•■serrioe employees.

backlog is 

complete ban

•Mi?

till the 

would be
(i£

.cashed onl, HU
fresh recruitments

I

'1on

idered for promotion, 
urtinthe

were consiThat the petitioners
„s„an..o.>.e»giv»byO»sa.g»=.C

ferred judgment, and they were 

on various dates ranging

6)
ap P oint e d, ■ P nP
0h0-3v20rS toabovere from

promotion immediate effect, as
Court,

“B”), bnt with i 

laid down by the
31.07.2015 (Annex

august Supreme
hall rank Seniorlawagainst the

batch/ year s
batch/ year.

es of onethat the promote
,o.hei.itialiectm.= otthesama

in BPS-1-6' has hot .,■ •:
of the ■

iority list of the SSTs
That till date seni

been
^ ■.

respondents to issue

1) the legal obligation
issued, as against

seniority list every year.

aongh « petition”, „„cl. eariie. and the va=a»c.e= were .

deprived of the benefit of 

gainst the principle, of law

That
qualification 

'* available
prorhotion a

but they were 

t that juncture, as a ATTE'STBE! i«

■ >• • • 
c X jy
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•v5
of Asam All. .

'Muhammad ■ ■ ' 

deprived 

in terms, of

Court in the case

SCMh 386 and followed in

. As such they were

j.

laid down by the apex 

reported 1985 l 

Yousaf (1996 SCMR 1287)
the enjoyment of the high post not only 

but also m terms of financial benefits for years.

/
/•.'f-

/•

from

status
' otherleaHng momUy aggrieved and haring: » 

and efficacious
9) remedy, the petitioners

adequate 

approach this august Court for a redress, inter alia, on

the following grounds

GEQUNDS;

That the petitioners were equipped with all the requite
A. the posts of SST (BPS-16)

qualification for promotion
and also the vacancies were

to
available.^ but for

long ago
withheld and thevalid reason the promotions

retained vacant in the promotion quota,

not attributable to the

were
no
posts were 

creating a 

petitioners, 

august Supreme 

the back benefits 

occurred;

backlog, which was
following examination by fhehence, as per

Court, the petitioners are entitled to ■ ■
■ had'from the date the vacancies

of such promotee (petitioners“prom o ti ons 

in the instant case) would be regular from

served under thedate that the vacancy re 

for departmental promotion
Rules 

occurred”

0 the.have a right and entitlement to
-^ay the

That the petitioners
benefits attached to the post fr<^

A9PTEST

B
back D

DEC 2016 Cd
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!. . ,: -isyof theand availabilitys of the petitionersr qualification/

vacancies coincided.
tag the pionioteas clone and the

be placed senior to the

, have sat on the 

seniority list whatsoever

That the petitioners bei 

batch, are
C. required to

same 

fresh appointee

seniority 

has beeni

s but the respondents

list and uptill now no

ssued/ circulated.
■; 1beenseniority list has

departmental

Tribunal ■ 

this,august

to ' ■ the . .

That in view of the fact that no
D. neither can file.a

'xssued, the petitioners 

can have
to the Servicesrecourse

appeal nor 

for agitating 

Court
respondents

the principle 

pronoun 

SCMR325, etc.

therefore

directions.
their grievances

appropriateissue in view ofcan with law,-into act in accordance
laid down by the apex

Court in the
of lav7 SC. 612, 2003■;

orted in PLD 1981
cements rep

treated

of Article ^

in-not been 

inst the provisions
havethe petitioners

with law as aga
That
accordance
4 of the Constitution.

E.

their right to urge additional 

of the Court, after the stance ^ s T.E

known to them.

reserveThat petitioners 

grounds with leave
becomes

■ F.
i

-J- 
t)FX-

respondents
6.i

Frayer• >
its is, therefore, prayed that on ■

■ Hon’ble Court' may ;'

the respondents, 

from the date

In view of the foregoing 

acceptance of this petition 

pleased to issue an appropriate
t tae..igg .de p.otaodo„ of Pe—'

this
direction to
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vacancies had become
of SSTs (BPS-

■vi and the_;■•

qualified on/ wete the seniority list
the " pSitioners

they
available, ^d also to

16), gi'^’^5 -
promotees agains

circulate being-.. ;
tosenior positions

t the fresh recruits.
■'.,0

found fit |!'v

. 1&arehich the petitioners 

also be granted.
remedy to w iAny other

i„ law, i.s6cea»d equity »av

Petitioners

Through

III IVIuhaminad
Advocate Sup^ bre Court

&

Advocate High court
.V

"hassubject matter
ceSHSSBSSi
^fT^Tcertifed that no
il,:r been filed by the p

on thein this august Courtsuch petition 
etitioner.

Advbcme

Constitution o
Case law according

f Pakistan, 1913- 
need.1)

2)

TESTip^

ou.r^
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HIGH CQirnr. PESHAWAR.PESHA WAR

ORDER SHEET

Oi-(Jcr or other Proc'cedings with SignahDale of Order/ 
Proceedings -

WP No. J9‘)l-P/2 01601/12/2016.

Mr. Isa khan Khalil, advocate 

Mr. Rab Nawaz Khan, AAG for v^^nts

Present:

Through the instant writWAOAi:? AHMAD SETH,

prayed for issuance- of anhavepetition, the petitioners

appropriate writ directing the respondents to treatitheir promotion-

and also to circulate theiTom the dale, they were qualified

seniority list ol'SSTs BS-16 by giving them senior position being

on

promotees against the fresh recruits.

Arguments heard and available record gone through, 

The prayer so made, in the writ'petition and argued

of petitioners, in two parts;

'i

2.

3.

bar clearly bifurcate, the case

; are claiming an appropriate direction to the

■)) at

firstly, petitioners :c

to circulate Ihc senior list O'f SSTs (BS-16). Yes,respondents()

according to sectioi>8 of Klryber Palditunlchwa, Civil Servants

administration of service, cadre, or post, theAct, 1973, for proper

I
DATTESTED

li- /. C-.'.

Pesp^'ir Htgh Court

Xb D£C 2gi6» •.

Q
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appoMngmithorily shall causc'a seniority list ol'thc nlembers of 

the time being of such service, cadre, or post to be prepared and 

the said seniority list so prepared niuier subseetion-l, shall be

revised and notified in the official gazette at least once in a

calendar year, preferably it the month of January. In view of the. 

clear provision of law, the first prayer of the' petitioners. is

of learned AAG .and the competentallowed with the consent

authority is directed to issue the seniority list of SST’s B.S-16, in 

accordance with the la^^-, relating to seniority etc, but in the

month of January, 2017, positively.

4’.

vvhdrgin;

respondents fbntfeatiftg3iajiaiHle£2tfe^

^te]:^hex:weg2 

besideC®®il!»fga!l!2::!£2^
oHherview'ftatltheisame-

and'“C©ndition-.of..serviGe--and-«-as -^such^under.^tains :tb tenns..

arti0lcf212; 6f J;l«.SQn5titSioh:this:Coua, is.Jiafrecl-t6 .entertain :that

:jDqrtion of thSpyriflStiSSn-

of the above, this writ petition is disposed ofIn view5.

AT>r'£S l

ATTESTED r6^'0'fec 2016
I
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a

with the direction to the respondents, as indicated, in, para-3.,

whereas the seniority and promotion being terms and cohditibiis

oi' service Is neither ciUerUiin-able nor maintainable in . writ.

jurisdiction.
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BETTER COPY.

IN THE SUPREME COURT OF PAKISTAN.
(APPEAL JURISDICTION)

PRESENT: .
MR. JUSTICE EJAZ AFZAL KHAN 
MR. JUSTICE SH.AZMAT SAEED 
MR. JUSTICE EJAZ UL AHSAN.

CIVIL PETITIONS NO. 127-P TO 129-P OF 2016

(Against the judgment dated 26.0L2015 Peshawar High Court, Peshawar 

passed in with Petition No.2905 of 2009, 3025 of 2009, and others.

The Chief Secretary, Govt: of KPK, Peshawar and Others....Petitioner(s)
(in all cases).

VERSUS.

Attaullah and Others 
Nasruminullah and Others. 
Mukhtar Ahmad and Others. Respondents.

For the petitioner(s): Mr.Mujahid Ali Khan, Addl.A.G.KPK

For the respondent(s): Mr.Ghulam Nabi Khan, ASC 
Mr.Abdul Qayyum Sarwar, AOR.

Date of Hearing 20.09.2017.

ORDER.

Ejaz Afzal Khan J. The learned Additional General 
appearing on behalf of the Govt, of KPK stated at the bar that as per 
instructions of the Government he does not press these petitions. Dismissed 
as such.

Sd/-Ejaz Afzal Khan,J 
Sd/- Sh.Azmat Saeed,J. 
Sd/- Ijaz ul Ahsan, J,

ISLAMABAD.
20.09.2017
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BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE TRIBUNAL
PESHAWAR. >■

■V-

T
i

Service Appeal No: 98/2018 I K .

i»

i

S

Rehmanultah SST GHSS Gagra District Bunir Appellant.
•>

VERSUS
r

Secretary E&SE Department, Khyber Pakhtunkhwa & others. Respondents

JOINT PARAWiSE COMMENTS ON & FOR BEHALF OF RESPONDENTS No: 1-3.

Respectfully Sheweth
•wi,

'C

The Respondents submit as under:-
It ■

PRELIMINARY OBJECTIONS.

1 That the Appellant has got no cause of action/iocus standi.
■r.'j

2 That the instant Service Appeal is badly time barred.

3 That the Appellant has concealed material facts from this Honorable Tribunal.

4 That the instant Service Appeal is based on mala fide intentions.

iu5That the Appellant has not come to this Honorable Tribunal with clean hands.

6 That the Appejlant is not entitled for the relief he has sought from this Honorable 
Tribunal.

7 That the instant Service Appeal is against the prevailing law & rules.
• v

J That the instant appeal is based on mala-fide intentions just to put extra ordinary 
pressure on the Respondents for gaining illegal service benefits against the post of 
SST{Sc:)

9 That the Appeal is not rhaintainable'in itspresent form.

10 That the Appeal is bad for mis-joinder & non joinder of the necessary parties.

That this Honorable Tribunal has got no jurisdiction to entertain the instant case.

12 That the instant service appeal is barred by law.

13 That the appellant has been treated as per law, rules & policy.

14 That the appellant is not competent to file the instant appeal against the Respondents.

15 That the notification dated 28/10/2014 is legally competent & is liable to be maintained.

.1 \■ . ,Mi

I >- A

;
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V*. ON FACTS.

1 That Para-l is correct to the extent that the Respondent Department has sought 
application from the eligible candidates for the appointment on adhoc basis against the 
SST(G) Post in the year 2009 with the conditions that the in service teachers of all cadres 
are not eligible to apply for the said adhoc & contractual posts.

2 That Para-2, is correct that the appellant is a regular & bona-fide Civil servant in the 
Respondent Department & was not allowed like others in service teachers on the grounds 
that the advertised posts for SST(G) in BPS-16 are on contractual & adhoc based upon 
which the regular & in service teacher’s adjustments would be fatal for their respective 
service career. Hence, they were barred not to apply for the said adhoc posts in the 
Respondent Department.

3 T hat Para-3 is correct that through an act of Services Regularization Act 2009 passed by 
- the.'FChyber Pakhtunkhwa Provincial Assembly the services of those teachers who were 

appointed on adhoc basis regularized by Respondent Department. (Copy of the said Act 
2009 is already attached with the judicial file for ready references).

4 That Para-4 is incorrect & denied the grounds that the Respondent Department has 
promotion policy for in-service teachers under which these teachers are also promoted 
in upper Scale & post on the basis of their respective seniority cum fitness basis in view 
of the reserved quota for each cadre, whereas rest of the para regarding filing of a Writ 
Petition 2905/2009 before the Peshawar High Court decided on 26/01/2015 with tlie 
directions to

on

consider to the Petitioner for promotion against the SST(G) B-16 Post & 
consequent upon the said judgment dated 26/01/2015, the Respondent Department 
has promoted the Petitioner against the SST(Sc: ) post in BPS-16 in view of his seniority 
cum fitness basis in the Respondent Department.

5 That Para-5 pertains to the Court record & judgment dated 26/01/2015 which has 
already been implemented by the Respondent Department, hence 
comments.

no further

6 That Para-6 is correct to the extent that the appellant has been promoted against the 
SST(G} B-16 post on the basis of his seniority cum fitness basis on dated 30/10/2014 
with immediate effect instead of the year 2009.

7 That Para-7 is incorrect & denied. The stand of the appellant is baseless & without any 
cogent proof & legal justifications even against the factual position that the 
Respondent Department is regularly issuing the final seniority list of all cadres including 
the SST (G) B-16 post under the provision of Sectioon-8 of Civil Servants Act 1973.

8 That Paa-8 is incorrect & denied the grounds that the appellant has been promoted 
against the SST(G) BPS-16 post in accordance with rules & on the basis of his seniority 
cum fitness alongwith his other batch mates in the Respondent Department. Hence, the 
plea of the appellant is baseless & liable to be rejected on the grounds that the cited 

, judgments reported as SCMR P-386 & SCMR 1996 P-1287 of the August Supreme 
of Pakistan are not applicable upon the case of the appellant.

9 That Para-9 needs no comments being pertains to the Court record.

10 That Para-10 is also needs no comments being pertains to the Court record.

on

Court
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That Para-11 ,s correct that the Respondent department has filed a CPLA against the 
judgment dated 01/12/2016 passed [by the Peshawar High Court before the August 
Supreme Court of Pakistan but on later the said civil Petition was withdrawn on the 
grounds that as per judgment date 26^01/2015 of the Peshawar High Court, a back-legs

' , ' n promotion of in service teachers on the basis of thel
spective seniority cum fitness basis 'fA/ithin the prescribed period of time, promotions 

to he in service teachers are allowed on the basis of seniority cum fitness basis sin view 
Of the prescribed quota for each cadre in the respondent department.

12 That Para-12 is incorrect & denied. L departmental appeal has been filed bv the

ON GRONDS.

' withT‘ ^ T i'TPugned Notification dated 28/10/2014is in accordance
with law, rules & policy, as well as with immediate effect in terms of the appointment

Re^oreni " the

B Incorrect & not admitted. The statement of the appellant
dismissed on the grounds that the appellant has been treated,as per law, rules & policy

lilbltobrm"L?nl?inl™°u?oftheX

rhe°sSTfn the grant of back benefits against
;r:mot!ln'po^lS. ^

D Incorrect & denied. -The appellant has been treated as per law, rules & criteria in the 

Republic'^PakisZ igTsTy'the Respo“ts. ^

' & justificabom''"''''®' ^ cogent proof

F Legai. However, the Respondent Department seeks leave of this Honorable 
Ibunal to submit additional grounds, record & case law at the time of 

arguments on the date fixed.

is baseless & liable to be

Ho ‘"J'T °U submissions, it is most humbly Prayed that this
onorable Tribunal may very graciously be pleased to dismiss the instant

of7ustle""" Respondent Department in the interest

Dated / /2018

E&SE
Pakhtunkhwa, Peshawar. 
(Respondents No: 2&3)

epartment Khyber

E&SE Department Khyber 
Pakhtunkhwa, Peshawar. 
(Respondent No: 1)
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BEFORE THE HONORABLE KHY-BER PAKHATUNKHWA SERVICE TRIBUNAL
< PESHAWAR.

Service Appeal No: ^ :/2018

District Appellant.

VERSUS

Secretary E&SE Department, Khyber Pakhtunkhwa & others. Respondents

AFFIDAVIT

i. • ^ Asstt: Director (Litigation-ll) E&SE Department do hereby
solernniy affirm and declare that the contents of the instant Parawise Comments are true & 
CD. roct to the best of my knowledge & belief,

Deponent

!/

Asstt: Di ector (Lit: II)
E&SE Department, Khyber 
Pakhtunkhwa, Peshawar.


