ORDER . i [
13" July, 2022 1. Mr. Akhtar llyas, Advocate, learned counsel for the appellant

present. Mr. Muhammad Adeel Butt, Addl: AG alongwith Mr.
Muhammad Tufail, Assistant office of the Directorate:‘ Elementary

- & Secondary Education (E&SE), Peshawar and Mr. Iftikhar Ul
Ghani, DEO(M) Buner in person present.

MDA S
ce s ,\ ““\\. \*“? 2} JVide our detailed order of today placed in Service Appeal No.

\ <82/2®1§ s ft]‘eﬁd “)&b(ijr Ras?nd-vs-a the Government ot {(Ely\bseig
Pakhtunkhwa through Secretary Elementary & Secondary Education’
(E&SE), Department Peshawar and others” (cop)\;‘\p]aced in this file),
this appeal is also disposed of on the same terms. Costs shall follow

the events. Consign.

3. Pronounced in open court in Peshawar and given under our

hands and seal of the Tribunal this 13" day of July, 2022.

et

(KALIM ARSHAD KHAN)
‘CHAIRMAN

(FAREEHA PAUL)
"~ _MEMBER(E)
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25.11.2021 Proper DB is not. available, therefore, _the case is

adjourned to2X/ 2—/ D-for the sam?gefore fe=:}
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15.06.2022 . meed Lounsd for the appellant present. Mr. Yakmin Khan, ADEO ‘
alongwith Mn Kabirullah Khattak, Additional Advocate General for the |

respondents present.

learned counsel for the appellant requested for adjournment on the ground

th%t he has not made preparation for arguments. Adjourned. To come up for

.2022 before the D.B.

————,
(MIAN MUHAMMAD) (SALAH-UD-DIN)
MEMBER (EXECUTIVE) MEMBER (JUDICIAL)

arcuments on 13
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© 05.08.2021

Learned counsel for the appellant present

Mr. Kabirullah Khattak Additional Advocate General alongwrth
Ubaid-Ur-Rehman ADO (Litigation) for respondents present

Former made a request for adjournment being not in =
possession of the file today. This being an old case be fixed in last
-week of September, 2021 for arguments. Adjourned. To come up for :
arguments on 23.09.2021 before D.B. |

\(Aé\ﬁr Rehman Wazir)
Member (E)
23.09.2021 ~ Counsel for the appellant and Mr. Muhammad

Rasheed DDA for the respondents present.

Learned counsel for the appellant requested for
adjournment for preparation and assistance. Case. to

come uptfor arguments on 25.11.2021 before the D.B.

(Rozina Rehman) Chm

Member(Judicial)




14.01.2021

-

01.04.2021

05.03.2021

Junior to co\unsel f6r appellant and Kabir Ullah Khattak
learned Additional Advocate§ General alongwith Ubaid ur Rehman

" ADEOQ for respondents present.

Due to"COVID-19, the case is adjourned to 01.04.2021 for
the same as before..

a.

READER

Due to non availabifity of the concerned D.B, the case is

adjourned to 20.05.2021 for the same.

{ m

Due to pandemic of covid-19, the case is adjourned to

05.08.2021 for the same before D.B. !




g4 - 2020 . Dueto COVIDl9 the case is adjourned to o
/_;AZOZO for the same as before.’

Y,
06.07.2020 Due to COVID1S9, the case is adjourned to 31.08. 2020 for
the same as before.
31.08.2020 Due to summer vacation, the case is ~adj0u-rned to

05.11.2020 for the same as before.

S | ﬁz

\
05.11.2020 Junior to counsel for the appellant' and Addl: AG
alongwith Mr. Obaid Ur Rehman, ADEO for respondents
present. ) | :
The Bar is obser{fing general strike, therefore, the ,f;'

matter is adjoprned to 14.01.2021 for hearing before the D.B.

(Mian Muhamma Chaifman |

Member (E)
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.03.03.2020

LM . - P A

Counsel for the appellant and Mr. Kabirullah Khattak,
Additional AG alongwith Mr.-Muhammad Irfan, Assistant for

‘the respondents present. Learned counsel for the appellant

seeks adjourpment. Adjourned. To come up for arguments

on 08.04.20

13

@

ore D.B. ' '
(Mian Mohamtfiad) , (M. Amin Khan Kundi)

Member Member .
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".;8’.12.2019'I | Learned counsel for the appellant present. Mr.

| | Kabirullah Khattak, learned Additional Advocate General
alongwith Mr. Obaid Ur Rehman, ADO and Mr. M. Irfan,
Assistant present. Learned counsel for the appellant
seeks adjournment. Adjourn. To come up for arguments
on 26.12.2019 before D.B.

¥ <

Member Member

26.12.2019 Clerk to counsel for the appellant present. Mr.
‘ Muhammad Jan, DDA alongwith Mr. Obaid Ur Rehman,
ADEO for respondents present. Clerk to counsel for the
appellant submitted an application for adjournment as
learned counsel for the appellant has gone to Islamabad
due to his personal engagements. Adjourn. To come up

for arguments on tomorrow i.e 27.12.2019 before D.B.

Mé&rmber . &ember

27.12.2019 Counsel for the appellant present Mr. Muhammad
Jan, DDA for respondents present. Learned counsel for
the appellant seeks adjournment. Adjourn. To come up -
for arguments on 09.01.2020 before D.B.

A

Member Member

0'9.01{20,.20 Due to general strike of Ithg-: Khyber Pakhtunkhwa Bar
Council, the case is adjourned. To come up for arguments

on 03.03.2020 before D.B.

| e
. Y

Member
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'.‘_'.30.04:;2019 . Learned counsel for the appellant and Mr. Muhammad
Jan learned Deputy. District Attorney present. Learned counsel
for the appellant seeks adjournment. Adjourn. To come up for

arguments on 15.05.2019 before D.B. .
. \@ “/

Member | o Member

s 15.65.2019 Counsel for the appellant and Addl. AG fof the

respondents present. -

Due to demise of his father, learned Member -of the
Bench - (Mr. Hussain - Shah) is on leave. Adjourned to
© 24.07.2019 for arguments before the D.B.

Chairm

PRI E IR S F S I
< Y

_ =é4_.07.2019 ~ Learned counsel for the appellant present. Mr. Usman |
' Ghani learned District Attorney for the respondents prcs’ent:.‘
Learned counsel for the appellant secks “adjournment.
Adjourned. To come up for arguments on 09.10.2019 before

D.B.

M 4/ .
(Hussain Shah) (M. Amin Khan Kundi)
Member Member
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BN

‘»f’. .~

13.02.2019

28.02.2019

Clerk to counsel for 'the appellant present. Shakeel
Supetintendent representative of the respondent department
present. Written reply not submitted. Representative of the
respondent department seeks time 1o furnish  written
reply/comments. Granted. To come up for | written

reply/comments on 13.02.2019 before S.B /

ember

Learned counsel for the appellant and Mr. Kabir
Ullah Khattak learned Additional Advocate General
alongwith  Ubaid ur Rehman ADO present.

. Representative of the respondent department submitted

written reply/cémlnents. Adjourn. To come up for

| rejoinder/arguments on 28.02.2019 before D.B. é\ .
~

Member

Clerk to counsel for the appellant and Addl. AG
_ alongw1th Hayat Khan, AD and Ubaidur Rahman
ADO for the respondents present.

Due to general strike on the call of Bar
| Association instant matter is adjourned to 30.04.2019
before the D.B. |

\

Mm | Chairndan .




10.08.2018 R Neither appellaht nor his counsel present. Mr. Kabirulla-ﬁ', '
Khattak, Addl: AG for respondents present. Case to come up
for written reply/comments on 09 .10.2018 be@.B.

Chairman ‘

09.10.2018 - Counsel for the appellant Mr. Akhtar Ilyas Advocate
present. Mr. Kabirullah Khattak, Addl. AG for the
" respondents present and. made a request_ for adjdufnment.

Granted. To come up for written reply/comments on
27.11.2018 before S.B.

>~ >
Chairman

27.11.2018 Learned counsel for the appellant and Mr. Kabir Ullah
| Khattak learned Additional Advocate General alongwith Mr. Héyat’ ’
Khan Assistant Director present. Written reply not submitted.
Representative of the. respondents seeks time to file written
reply/comments. Granted. To come up for written

reply/comments on 18.12.2018 before S.B. B
\ /\

“)r

mber

I8'.I21.2'Ol‘8 Learned counsel for the appellant and Mr: Kabirulla‘h‘_
khattak learned - Additional ~Advocate General alongwith -
Muhammad Azam KPO present. Written reply nof received.
| Representatlve of the respondent department seeks time to furnish

.,‘ &‘6" . ’wrltten reply/comments. Granted by way of last chance To come
up for written reply/comments on 24.01.2019 before S.B. o

Membelj




. 072922018 Counsel for the appellant present. He submitted preliminary ~~ '

h arguments ‘that similar appeal no. 363;2016 titled Shireén Zada-vs-
Education Department and aﬁpeal no. 489/2017. titled Sher Yazdan-vs-
Education Department have already been admitted.&oﬁl"egular hearing. This

has also been brought on the same grounds.

In view of the orders in the above mentioned service appeals this
appeal is also admitted to regular hearing on the basis of the submission of
the above mentioned plea. The appellant is directed to deposit security and
process fee within 10 days. Thereafter notices be issued to the respondents

-for written reply/comments on 16.04.2018 before S.B.

.

s

' ' / . (AHMAD HASSAN)
by o e MEMBER
16.04.2018 Clerk of the counsel for appellant and Add): AG for the

respondents present. Sceurity and process fee not deposited. Appellant 1s
directed to dcposll sccurity and process loc within scven(7) days, lhuul!lu

notices be lxsuLd ‘to the lprondunls far written n.ply/mmrmnls on

05.06.2018 bLiOlL S.I3.

05.06.2018 Learned counsel for the appellant present. Learned Additional
Advocate General present. Security and process fee not deposited. Learned
counsel for the appellant requested for further time to deposit security and

d process fee. Requested accepted by way of last chance. Five days given to
snpellant Deposite d - } d P . ) :

14 Process reg .deposit security an _ process fee. Thereafter poticgsl;be issued to the

. -respondents for written reply/comments. To “come -up. for  written
‘reply/comments on 10.08.2018 before S.B.. -~ % . w6
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" Court of "
Case No, 120/2018
S.No. | Date of order Order or other proceedings with signature of judge
proceedings
1 2 3
1 23/1/2018 The appeal of Mr. Israr Ullah presented today by Mr.
Akhtar llyas Advocate, may be entered in the Institution
Register and put up to Worthy Chairman for proper order
- please.
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REGISTRAR ~
2- 6 I 5 ‘ 18 This case is entrusted to S. Bench for preliminary hearing
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BEF ORE THE KHYBER PAKHTUNKHWA SERVICE

SA.No. 98  hrois

TRIBUNAL, PESHAWAR

Akht/li;;(

Advocate High Court
6-B Haroon Mansion
Khyber Bazar, Peshawar
Cell: 0345-9147612

Rahman Ullah ... . Appellant
Versus
Govt. of KPK through Secretary, (E&SE),
Department, Peshawar and others................. Respondents
INDEX
_ ENOA. _| Description of documents. Annexure | Pages.
' 1. | Appeal A [=4
2. 1Copy of consolidated Jjudgment A '___'
dated 31.07.2015 5 %
3. |[Copy of Wm@ﬁm order B 27— 28
28.10.2014 _
4. | Copy of W.P.N0.1951 and order C 27’57
5. | Copy of order of august Supreme D 22
Court of Pakistan dated 20.09.2017
6. |Copy of departmental appeal / E 3q
| representation
7. | Wakalatnama o |
Dated:gﬁl ( 27 V
—
Appellant
Through
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL, PESHAWAR
‘ K';.Vber Pakhtukhwea
—i& ervice Tribwuriad
S.A. No. /2018 ‘ Dlars o, Laj“
Rahman Ullah SST (SC) pasea 231 13
GHSS, Gagra, District Buner ............coooiviiiennninnnn. Appellant Tt
VERSUS

1.  Govt. of KPK through Secretary, Elementary & Secondary
Education (E&SE), Department, Peshawar.

2. Director, Elementary & Secondary Education, (E&SE), Khyber
Pakhtunkhwa, G.T Road, Peshawar.

3. District Education Officer (M), District Buner at Daggar.

........... Respondents

APPEAL U/S 4 OF KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 FOR
TREATING THE PROMOTION OF THE
APPELLANT FROM THE DATE HE HAS
QUALIFIED ON, AND THE VACANCIES HAD
BECOME AVAILABLE:

Sheweth;

1) That numerous vacancies of SST in BPS-16 were available in the
respondent-department since long and no steps were taken for
appointments against those posts. However, in the year 2009 an

Pledto- dayadve.rtls?ment was .pubhshed x‘n the print m,t.adla, inviting
applications for appointments against those vacancies, but a rider
i]
«wa» was given therein that in-service employees would not be eligible
7’:’@\ VIt and they were restrained from making applications.

2) That the appellant do belong to the category of in-service
employees, who were not permitted to apply against the stated
SST vacancies.

3) That those who were appointed on adhoc/ contract basis against
the abovesaid vacancies were later on regularized on the strength
of KPK Employees (Regularization of Services) Act, 2009 (Act
No.XVI of 2009)




/

4)

5)

6)

7)

8)

9

That the regularization of the adhoc/ contract employees, referred
to in the preceding para, prompted the left out contendents, may
be the in-service employees who desired to take part in the
competition or those who did fall in the promotion zone, to file
writ petitions, which were ultimately decided vide a
consolidated judgment dated 26.01.2015 (Annex “A”)

That while handing down the judgment, ibid, the Hon’ble
Peshawar High Court was pleased to consider the promotion
quota under paragraph 18 of the judgment, as also a direction
was made in that respect in the concluding para to the following
effect:-

“Official respondents are directed to workout the
backlog of the promotion quota as per above mentioned
example, within 30 days and consider the in-service
employees, till the backlog is washed out, till then there
would be complete ban on fresh recruitments”

That the appellant was considered for promotion, pursuant to the
findings given by the august High Court in the abovereferred
judgment, and he was appointed on promotion on 28.10.2014
(Annex “B”), but with immediate effect, as against the law laid
down by the august Supreme Court, that the promotees of one
batch/ year shall rank Senior to the initial recruits of the same
batch/ year.

That till date seniority list of the SSTs in BPS-16 has not been
issued, as against the legal obligation of the respondents to issue
seniority list every year. '

That though the appellant was having the required qualification
much earlier and the vacancies were also available, but he was
deprived of the benefit of promotion at that juncture, as against
the principle of law laid down by the apex Court in the case of
Azam Ali reported 1985 SCMR 386 and followed in
Muhammad Yousaf (1996 SCMR 1287). As such he was
deprived from the enjoyment of the high post not only in terms of
status but also in terms of financial benefits for years. It may not
be out of place to mention here that the appellant was at
promotion zone at the time of Regularization of Adhoc recruits
of 2009.

That appellant alongwith others filed W.P.No.1951-P/2016 for
issuance of seniority list and considering the appellant from the




10)

11)

12)

date when the Adhoc Employees were regularized instead of
immediate effect.

That the stated writ petition has been decided by worthy
Peshawar High Court vide order dated 01.12.2016. (Copy of
W.P.No.1951 and order is attached as Annex “C”)

That the respondents assailed the judgment of Peshawar High
Court referred to in Para-4 above before the august Supreme
Court of Pakistan. On 20.09.2017 (Annex “D”) the respondents
withdraw the petition and as such the judgment of hon’ble
Peshawar High Court attained finality.

That after the withdrawal of appeals, the appellant preferred
departmental appeal/ representation (Annex “E”) to respondent
No.2, through proper channel, which was not decided/ responded
within the statutory period, hence the instant service apﬁeal,
inter-alia on the following:-

GROUNDS:

A.

That the appellant was equipped with all the requisite
qualification for promotion to the posts of SST (BPS-16) long
ago and also the vacancies were available but for no valid
reason the promotion was withheld and the post was retained
vacant in the promotion quota, creating a backlog, which was
not attributable to the appellant , hence, as per following
examination by the august Supreme Court, the appellant are
entitled to the back benefits from the date the vacancies had
occurred;

“promotions of such promotee (appellant in the
instant case) would be regular from date that the
vacancy reserved under the Rules for
departmental promotion occurred”

That the appellant has a right and entitlement to the back
. benefits attached to the post from the day of the qualification of
the appellant and availability of the vacancies coincided.

That the appellant being the promotee of one and the same
batch, are required to be placed senior to the fresh appointees,
but the respondents have sat on the seniority list and uptill now
no seniority list whatsoever has been issued/ circulated.




D.  That the appellant has been discriminated, which goes against
the provision of Articles 25 and 27 of the Constitution, 1973.

E.  That the appellant has not been treated in accordance with law
as against the provisions of Article 4 of the Constitution.

F.  That appellant reserve his right to urge additional grounds with
leave of the Tribunal, after the stance of the respondents
becomes known to him.

Prayer:

In view of the foregoing, it is, therefore, prayed that on
acceptance of this appeal, this Hon’ble Tribunal may be pleased to
issue an appropriate direction to the respondents for treating the
promotion of the appellant from the date he was qualified on, and the
vacancies had become 'available, and the impugned order may kindly
be modified by giving effect from the date when the fresh recruits are
regularized w.e.f. 2009 alongwith back benefits in accordance to the
judgment dated 26.01.2015 and also to circulate the seniority list of
SSTs (BPS-16), giving senior positions to the appellant being

- promotee against the fresh recruits.

Any 'ot-her remedy to which the appellant is found fit in law,
justice and equity may also be granted.

Appellant

Through
Akhtar Ilyas
Advocate High Court

AFFIDAVIT

I, do hereby affirm and declare on Oath that the contents of the
accompanying Appeal are true and correct to the best of my
knowledge and belief and nothing has been concealed from this

hon’ble Court. M

Deponent




JUDGMENT SHEET

PESHAWAR HIGH COURT, PESHAWAR\
(JUDICIAL DEPARTMENT) . ‘

Writ Petition No.2905 of 2009. = ”.’:35;. ne

ATTA ULLAH AND OTHERS..... PUPP PETITION@\@-:

VERSUS. _\fﬁ;;_“-,.

THE CHIEF SECRETARY KPK ETC....RESPONDENTS..

JUDGMENT.

Date of hearing /\J ( O /.L ﬁ‘/ ‘3

Appel!an‘dPetltlonerJ’)V} (;{)L) L ﬂ(l ) /\/c/ul)L /\ /\a il W(H'V()( (‘T(@ a

Respondent-})% (S(MKQL’J\Y Oq{if N ’L//l /f\@ (i(@ ( o
j / 6’\_,4&5’051-\’ - /«H-\Y\J\QJ Kﬂ“,\)'(v\‘ AAL} E

WAQAR AHMAD SETH,J:- Thiough this single

judgment we propose to dispose of the /'nstan't»:Wrr'_fl_.Pe't/z‘io‘h.f v

No0.2905 OF 2009 as well as-the connected- Writ Petition . -+ ...

" Nos.2941, 2967,2968,3016. 3025.3053,3189,3251,3292 “of .

2000,496,556,664,1256, 1562, 1685,1696.2176,2230,2501,2696, .

2728 of 2010 & 206, 355435 & 877 of 2011 as cdmman

/ question of law and fact is invuived in all these“bémff_')n'_s.'u o




2-  The petitioners  in all the writ peﬂﬁbné have B
approached this Court under Article 199 of the'_C:'on‘é('i{D(jbn,‘of ) |

Islamic Republic of Pakistan, +973 with the following.relief-

“It is, therefore, prayed that on acceptance.

of the Amended Writ Pectition the abo‘ve_"

noted Act No.XVI 2009 namely ‘The North

West Province Employees (Regularization -

of Services) Act, 2009 dated 24" October,

_2009’ being illegal unlawful, withc}_d‘tj‘:"

authority and' jurisdiction, based."qﬁ"

malafide intentions and being - =

unconstitutional as well as ultra viresu'.to:.f B

‘the basic rights as. mentioned in the . . =~

counstitution  be .. set-aside  and yt‘h.'e- ;

respondents be directed to fill up the above .

noted posts after going through the legal.- .

and.lawful and the normal procedure as .+

prescribed under the prevailing laws

instead of using the siort cuts for obliging -

their own person.

it.-is further prayed that the
notification  No,A-14/SET(M) dated o A
11.12.2009 and Not(fication NoA‘I'/’/SET(5) T
Contfact-Apptt:zoog; dated 11.12.2009, as R

well asi: Notffic'af/"fo'h'_‘-' 2

ATTESTED

No.SO(GJES/1/85/2609/SS(Contract) dated " - "




e

31.05.2010 issued as a result of above'_'-“,:
noted impugned Act whereby all the pnva.te__'-f". '1__--
respondents havé been regularized ma},i
also be set-aside in the. light of the abov_éi_
submissions, being illegal, unlawful, m .
constitutional and aéafnst the fundamentalll -
rightsbof the petitioners.
Any other relief deemed fit and .

© proper in the circumstances and has not
been particular asked for in the noted w,f,'t::' o
Petition may also be very graciousl:}-‘:ﬁf: :

granted to the petitioners”.

3- It is averred in the oetition that the perit/oners are:

sorving in tho Education Dapenmont of IKIPK wu_l}‘éi!;gj/J()':~;{e)(1

as PST,CT,DM,PET,AT, T, Qun unAd SET"":/:'HI d:ﬁuuﬂ [
Schools; that respondent;; No.§ to 1359 were a,o,oomtec’on u
adhoc/contract basis on- different times and.t'/éfe'r{l)h‘""-fh;té::i[’"-'
service were régularised through the North West F/'éhﬁéf:
Province E/z};')/oyccs (chgu!cuizu(ion of Sc/wcc,b)AchOOQ :-

that almost all the peltionsrs have got the requrec/ o
_qualifications and also goi at t/‘?eir-credit the Ieng‘_!hi _.o‘-f'-se}_\'?icej

/ that as per notification No.SO(S)6-2/97 dated O /06/79981 _;'.-:3-- Ll

A TED

_KAMhT*

"n Jl& ‘~Ar H“jﬁ CJU”.
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the qualification for appointment/promotion o:f'l-'-.{h.é:":‘S‘ETA:_:‘

Teachers BPS-16 was prescribed that 75% SET:S." éhalj/'.bé:' ‘

selected through Departmental Selection Commvitzféef dn‘t'h'e,”'

basis of batchwisel/yearwise onpen merit from amohgs{ the

candidales having the prescribed qualification and. ren'r'ami'ngf- )

25% by initial recruitment throt)gh Pub/i_c "Senﬁ'cé -;-5

Commission whereas through the same notification ‘the ' -

qualification for the appointment/promotioh of the S‘Ubj-ec.a"i

Specialist Teachers BPS-17 was prescribed thét"SO'%-'sh.a//'

be selected by promotion on the basis of seniority. cum "
fithess amongst the SETs possessing the qua//frcat/on

prescribed for initial recruitment having five years:service and

remaining 50 by initial recruitment through the PL/b/}cAS:emt'ce‘. S

- Commission and the above procedure was adopted by. the. =

Education Department till 22/09/2002 and the appqin_i‘rﬁeivfs |

on the above noted posts were made in the light c.jffz‘}j‘é above

notification. It was further averred that the- _Orc‘li‘/ﬁan.cej-g -

No.XXVII of 2002 notified on 09/08/2002 was promulgated.

under the shadow of which some 1681 posts. of "diff;,_}ref:z{ -

cadres were advertised by the Public Service Commission = .~




That before the promulgation of Act No.XV/ of 2009, it v'vas.‘ 4--' :

praciice of the Education Department that Linstéad of .

teachers community, they have been adven‘iéiﬁg."fhé above o
noted posts of SET (BPS-16) and Subject Specra//st(BPS— L
17) on thle basis of open merit/adhoc/contract Where/n /t‘ Was
clearly mentioned that the said posts will be temporaryand :
wif/ continue only for a teﬁure of six monlt}js or t///the S
@ébpointmen{ by the "Public Serviced Cémvﬁﬁséib‘/}f: 'b_r‘ R
Departmental Selection Commiltee That af(e(‘: passmq mo |

KPK Act No.XVI of 2009 by the Provincial Assembly the

promoting the eligibie and competent persons}-:am,o'ng's‘,tu t:h’e.'.-jfil AR

fresh appointees of six months and one year on. the. ._adhkob' R

and contract basis including respondents no.9 ffo"j 3_‘51 -Wi\th;a g

ciear affidavit for not adopting any legal course: té»-maké.'rbei}"j:' AR

services regularized, haye been made permanent a_nd

reqular employees whergas the employees and "'(é-aicfiling'.‘_ .

Staff of the Education Department having atffth,?ir' _‘cré'd_{t'a e

service of minimum 15 tg.} rhgaximum 30 yearé" h‘ave._b-gd‘:en Ny
ignored. That as per coniract Policy issued on 26/70/2@_)_02 SN

| /'1{ the Education Department was not au{horisé‘d/_ehm/éd»3‘_fo,

"TTTTTED




make appointments in BPS-16 and above;on“zA‘he‘.COntr‘éC(‘ o

basis as the only appointing authority under‘,‘(}:)e:,-‘r_g./:ési Was .
Public Service .Comnu’;sr.'qn. That after the pul;;;C-a(ién made o
by the Public SAorvice Commission thousands. ofteachers o
| eligible for the above said posts have a/rea_c}x{ app//edbuz‘ =
they are still wailting for their calls -and’ that rhroughz‘heabove .-: ,_
Act thousands of the adhoc teachers have been regu/anzed |
which - has been adversely effected the r:ghts ‘:o:; rhe
petitioners, thus having n‘o efficacious and ade_-cl:}'u'éfe}':'r;médy-i o
availab/e to the petitioners, the have knocked thcdoorof th/s o
Court through the aforesaid constitutional pez‘itfbn;:s};:- B
4- The concerned ofﬁpia/ respondents h.ave--fgri%i-sl:}ed '
parawise comments wherein they raised cer[am /ega/dnd |
factual objections including the question of maimfém‘gj_b:i(/_'tjéio“f '
the writ petitions. It was ft::/n‘her Stated that Ru/ e.:-j(?)_.ﬁfo'f fhe ) .
- NWEP - Civil Servantés (Appo:'nfﬁent, Promor/on & -'
T/‘ansfer)Ru/es 1989, authorised a depa/fn7e'rl7';f£zt‘;>_: /aydqwn
mefh_éd of appointment, é;ua/(_’_.ﬁca(ion' and ofhercondxhuns
app//:cab/e to post in chsu{t‘ation with Estab//shmem& -

e

Administration Departme‘r}‘t -a/_:id the Finance Depa ﬁm'('g nt

® .,




That  to improve/uplist the standard of educéﬁbn;{ z‘he

Government replaced/amended the old procedure e, 100% .
Jincluging SETs through Public Service Commission KPK for

recruitment of SETs B-16 vide Natification No.SOPE)4-

o .

shall be selected by promotion on the basis of semf‘offgy*gfjm' o

i fithess ii. .ve following manner:-

"(i)' Forty percent from CT (Gen), |

CT{Agr); CT{(indust: Art) with at least 5-
years "service as such and ha\)ing‘ the
qualificat(on menﬁoned in co”lumn 3.

(/'i)' Four percent from amongst rhe. DM
with at least 5 years se/\}ice as such and
/7aving qualificalion in column 3.

(i) Four percent from amongst the PET
with at least 5 years service as such and
having qualification menfigned in column 3.

(iv) One ,oercénr amongst /nstrucf/'ona/

{ Material Specialists with at least 5 years

ATTESTED

5SS-RCNVo! Il date:' 18/01/2011 wherein 50% SSTs (SET)




service and having qualification mentioned .~ .\

in.column 3."

It is further stated in the comments that duetothe
degradation/fall of quality education the quer.ﬁlv:meh.t-_.u-
abandoned  the  previous  recruitment bO/iéy' ? of SR ¥
i:romotior, uppointment/recruitment and in order to ..im'[‘qrovc_,é;“

the standard of teaching cadre in .Elemenrary' &Socondary :
Education Department of KPK, vide Not/f/caflonda(ed
09/04/2004 wherein at serial No. 1.5 in co/umn5 mo

appointment of SS prescribed as by the fnitia/ffjrééru,itmént »

)
L

and that the (North West  Frontier Provfncia/)"'~Khybe}f~ ;
Pakhtunkhwa Employees(Regularization of Se/wces)Acf

2009 (ACT No.XVI of 2009 dated 24" October, 2009 is legal,

ldwful and in accordance with the Constitution of F?akis{ap "
which was issued by the competent authority and jurisdiqf;’oﬁ, '

{he/'eforé, all the .wn'f petitions are liable to be dismi'ssevc'/. -

5-  We have heard the learned counsel for the p_'a_n‘iesf.ahd.f

have gone through the iecord as well as the'_'-'lagwlc:)n me

subjec{,'

ATTESTED |

i vy o et a4 g ts e
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6-  The grievance of the petitioners is two fold '1'h,"res'pécst

of Khyber Pakhtunkhwa, Employees (Regula:ri}:'-a'z‘_/bnl_ of L
Services) Act,- 2009 firstly, they are alleging that fe'gu'/af posft‘

in different cadres were advertised through Pub'/.f:é_', Service

- Commission in which petitioners were compez‘ing'wifh‘ -hig)j :

profile carrier but due to promulgation of Act ibid. }‘liey C‘(-)('.-I/(-/,,.'

not made through it as no further proceedings _'weré.

conducted against the advertised post and secondly, they-

are agitating the legilimale expectancy regardinig. their

promotion, which has been blocked duc to the in block -

induction / regularization in a huge number courfésy Act, No. -

XViof 2009.

7-  As for as, the first contention of adven‘isement%ﬁ& in ]

block regularization of employees s concerned;:‘iri" t/u'sf.-'.‘ '

respecl it is an admitted fact that the Govemm:e'f_‘v{:'h_:a.,s"vrbe_ .

nght and prerogative to withdraw some post‘s'_,u a]ready -
aqu?d/sed, lat any stége from .Pub/ic Service Comfn'i_ssfon. :

and secondly no one knows that whg could be "s'e/'e.c're;} /'n: '.
open merit case, however, the right of coﬁbj@ﬁt!ﬁr; ;s 1'

reserved. In  the instant case KPK; “employees. -

ATTESTED




(R jularization of Servicés} Act, 2009, was /):‘or'lpgflgaterl,-- |

which in-fact was not the first in the line rather NWFP (now ]
Khyber Pakhtunkhwa) Civil Serv;amz‘s (Regu/ar;zéf/oé of
Semcec) Act, 1988, NWFP (now Khyber Pakhrunkﬁw,.a);:-{fi .'
(Reguat/on of Services) Act, 1989 & NWFP (now Khybér o
Pakhtunkhwa) Adhoc  Civil Servants (Regu/an.zlaz“/on of: } o

- Services) Act, 1987 were also promulgated and -yv?‘r'e,. never '.
challenged by'anyone.

8- In order to comment upon the Act, ibid, it /Slmpon‘anf N
to go tﬁrough thg relevant provision which reads asunder~ |

S.2 Definitions. (1)---

a)-en- | :

aa) “contract abpointment”{'.'-_  “' -
means appointment of a duly e
qualified person made otherwise”.'j"'f,_'j._‘-~':' :
. than in accordance with the o
" prescribed method of recruitment. :
b)  “employee”  means an .
adhoc or a con.tr.'act employee - T
e appointed by Qovemmént onf-'f_l_ '
|  adhoc or con:frécg'basfs or second -
. shirt/night sghiff but does not
Y, include the employees for project’

post ur appo;{‘nted on work chafge .




basis or who are paid out of -

“contingencies;

-------- whereas,

S. 3 reads:-

" Regularization ~ of services of ..

certain employees,---- Al ..

employees S
recommendee of the High ‘Court"‘_‘_-'
appointed on contract or adhoc'_;:', _
basis and holding that post on 315 -
'December, 2008 or. till t}7c‘:,'"“_"'fl_._”' S
comniencement of this Act shal;(';:.:f R
‘ be deemed to,"have been ‘va/id/y".‘_
| appointed on regular basis having""““- 5'
the  same  qualification and v o

experience for a régular post;
9-
would show that the Provincial Govemmeﬁt, hasregulanzod
the "duly qua/ifiec/ persons”,
basis under the Contract Policy, and the said Com‘racho//Cy
Was /7ev~'er ever challenged by any one and rhesame :"‘EE
remained-in practice till the commericement of fhesa;dAct o

Fetitioners in their writ pgtitions have not quoted ,;;jhy'lsj/,_fg/_g -

& .

' incic;eﬁt / precedent showing that the regularized e'm,olloyée‘s,._;"' '

-under the said Act, were not qualified for the pPOSt. d:_q'évins:t.,i',j RS

ATTESTED

The plain-reading of above sections of {/7_,6‘._'4{10{;,' /b/d g

who were appointed on contract'-



)

ra

wh,

-1 they are regularized. nor had placed on: record any"

documenfs Showing that at the time of their appomtment on BRE

contract they had made any objection. Even oz‘hemise,'. t’ﬁe’:

Superior ourts have time and again reinslateo’f c?mp“/c_;}‘/e:e:s.., :. a
whos:.:  appointments were  declared /'rregu/ar':.b-}l/ ‘{)7e', -'
Government Authorites, ‘bocausje author/"tie bemgf -
responsible for ma/(mg irregular appomz‘mentsl on pu.re/}-/jil
temporary and contract basis, could not subsequ-éﬁt/y tu}ned:m -

round and terminate services because of no .;'/{a‘c"k ;o_f"*

qualification but on manner of selection ang the benefit of the.

~lapses committed on part of authorities could not be given fQ S

the employecs. In the nstant case, as well, af (ho t/j./-né of ‘l

appointment no one objected to, rather the author/f/es
committed lapses, while appointing the private resbolndéétisz
and others, hence at this bei_a(ed stage in view of number of :
/udgments Act, No. XVI of 2009 was promu/gate&: o

/nferosz‘/ng/y this Act is nor applicable to the edu'(_jaf‘}b/{’;f:“.‘-“--'-

department only, rather all the employees of the -'Pr'oy:.'nb/‘éf R
® .. : -

Government, recruited on cqmrac{ basis till 31° Decembe

2008 or till z‘he commencemont of this Act /mw3 bnmz

-4 :C.*D

-L»—Q‘\M:‘:
hl/ Hr 1|¢ &Urt‘ . .

16,,93 7q1q
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regularized and those employees of to other 'cfepta'r:'[m:en'{s _ -, -
who have been regularized are not party (o this Writ_ pé‘{(r{on‘.’.’ . R
iU-  All the employees have been fegu/arized uhder (he :'
Act, ibid are duly qualified, eligible and combéz‘enlr fbr: tho

post against which they .we/e appointed on co}r['/'ac_.r' bqsrs ,
and this practice remained in operation for yoars. M:;ﬁ)r‘iry.;)/
those employees getting the benefit of Act, ibid‘ma'y haQe'.

become overage, by now for the purpose Qf'.'jreérUitrﬁedf _‘
against the fresh post.

11-  The law has defined such type of /eg/s/anon as

“beneficial and remedial”. A beneficial legislation. is.a

statue which purports to confer a benefit on inc.fff\_/i__du‘a/_‘s or a - Co

class of persons. The nature of such bené.ﬁt is~.,tol be e
eaended relief to said persons of onerous obiiglérfdlns:' under -
contracts. A law enacted for the purpose of porre_cttjnq _8_ 
defect in a prior law, or in order to provide a remedy: where |
non previously existed. Accoro’(ng to the deﬁnit/bn of "Co:_‘"rp-us S

Juris Secundum, a remedial statute is designed to correct an

existence law, redress an @xis(ence grievance, or introduced

segularization conductive to the public goods. The Ch-a‘!/ej:‘r;g'__ed S s



Act, 2009, seems to be a curative statue as foryears ,fh-'e-""_-'_'

then Provincial Governments, appointed emp’foi'yeés"'on_-.'

contract basis but admittedly all those contract appomz‘ments |
were made after proper advertisement arzd:‘-,‘ on .‘.i_he'j-

recommendations of Departmental Selection Committeés.

12- In -order to appreciéte the arguments fe_Qalfdihgi‘ff T

Leneficial iegislation it is important to understandEIhe,écbpe

~and meaning of beneficial, remedial and curative /egisléﬁon‘. B

Previously these words have been explained by N.S E"indral, o

"1 interpretation of statute, tenth edition in the":zfol/bwmg
manners:-

“A statue which purports to confe;r.'_—él-ﬂ:ﬂf : P
_benefit on individuals or a c!ass.o’f:.j_‘._-"_;
‘persons, by réliving them of

onerous obligations under contrac"f's‘ | |

entered into by them or which te_h'd_ e

to  protect persons  against - 3
- oppressive act from individuals wzth .

whom  they stand _ in cer'té_in : :

relations, is called a beneficial - . -

legislations....In interpreting such a"

statue, the principle established. is’ '_

that there is f:wo room for taking.a ‘- |
narrow view {gut that the court IS

entitied to be generous towards the

4/' persons on wihqm the benefit h‘a's,‘




Remedial or curative statues on the other handhave S

especially a benefi¢ial pro_visioh; .
Liberally so as to give it a w_id'_’érfﬂ -
‘meaning rather than a res.trictg"y.é

meanmg which would negate the

very object of the rule. It is a we}r"

‘settled canon of consflruction tha't"'[n;
‘constructing . the  provision .'o'_f-
"beneficent cnactments, the cqﬁ;frf{ e

- should adopt. that _co.nstructrfd.n'
~which advan.ce‘s, fulfils, and fur;thqfr}ss.'_ '

the object of the Act, rather than the

one which would defeat the saiﬁe:*.."

‘and  render  the  protection .

illusory..... Beneficial provisions call

for liberal and broad intérpretatfoni,ﬂ,i R

so that the real purpose, under/yi}jg.

such enactments, is achieved and: s
full effect is givven‘ to the prinCip;Ieg',_;--:'-r' o

- underlying sucb‘fegfs_lation.”

becii explained as:-

They serve fto ke;ep our system of

jurisprudence up ‘to date and in o

"A  remedial statyte is one which-
-remedies defect in ffve' pre existing law, - _—
statutory or otherwise. Their purpose is*= .-

to keep pace with the views of society. . -

been conferred. It is the duty of the

court to interpret a provision,




~

b
Such Ilegfslation must thereforé, either clarify an amb’QUIfyor g
an omission in the existence and must fhef:'e'fo.r'e...--fl.ie:
explanatory or clarificalory in nature. Sirivce the pe‘{jfiojnéfi‘é:'_ S
does not have the vested rights o be appoiraiéc’f.rci a;ny -
patticular post, cven advertised one and privale /1@5:'/)0/-)({@’!”1(‘; S )

who have being regulanzed are having the requisité =~

qualification for the post against which the Wereapponﬂed o

vide challenged Act, 2009, which is not effectmgft"he .y‘este‘d_' o

right of anyoné, hence, the same s deemé,d*t-b;be'_ a .

beneiviai, remed ol and curative legislation - Of- the: i

Parliament.

14-  This court in its earlier judgment dated 26""'»'No'v_éh'rbéff AT

2009 in WP No., 2905 of 2009, wherein the same Khyber.
Pakhtunkhwa (Regularization of Servers ) Act, 2009, 'Qir'es o

were challenged has held that this court has .;gof'n—o'-

jurisdiction to entertain the writ petition in w’ewiofArfiC!e 2 12 . N

of the Constitution of Islamic Republic of Pakis(ah,’ '_1'97-3._:;_.15, '

an Act. Rule or Notification effecting the terms é}hd»_é':o"‘n"djﬁoh's_-4+ o

of service, would not be an exception (0 that,.if _sééh‘in the. -

/Lght of the spirit of the ratio rendered in »thé»'céséf:'of--'

ATTESTED




2l

LA.Sherwani & others Versus Government of"'Pak}'s‘taﬁ,i'

reported in 1991 SCMR 1041. Even otherwise, under Rule.3

(2) o ‘he  Khyber Pakhtunkhwa (Civil ~Servaints) -

(appointment), promotion and transfer) Rules 1 989, é‘u‘thbf)‘éé B

a department to lay down method of appdinrmént,.‘-‘"':

.qualification and other conditions applicable to fhe.pos‘f‘.in

consultation with Establishment & Administrative Department’

and the Finance Department. In the instant case_lh;eji duly

S

elected Provincial Assembly has pas'sed the B////Aic_t;f_wh}ich, R
was presented through proper channel ie [ éiWF AR

Establishment Department, which cannot be qua‘sbed :-.c')f

declared illegal at this stage.

@ Now coming to the second aspect. of the casc "'z‘fh'a(' o )
petitioners legitimate expectancy in the shape of p/,iqrﬁo'tioh .

has viiiered due to the promuigation of Act ibid, in this - "

respect, it is a long standing principle that promotion -is not a-

vested right but it is also an established principle thvé[-whenv-"- o

ever any law, rules or instructions regarding promotion’ are . -
vioiated then it become vested right. No doubt petiz‘iqr]éf_rs in

the first instance cannot claim promotion as a vested right ..

rrESTED

. .N_»?_.‘.‘-{; /o
_',"‘i{‘c"t'c,r‘ )7_'1\_‘.

i




~y-

A

EN

but those wlo fall within the promotion zone do have the -

right to considered for promotion. .
16- . Since the Act, XVI of 2009 has beé]j"j:(/e(;:'l;'u'ec‘l-::;
beneficial “and remedial Act, for the purposeé” of

employees who were appointed on contract .and: mayhave

become overage and the promulgation off:rhe‘- Acr,'- was

necessary to given them the protection H7erefor'e,"'{he-'o‘lﬁer )

sicde ‘of the picture could not be brushed & s)’de {.s_irﬁp/y-.: Itls e

the vested right of in service employees to be_édn_s/defe'c/ for - =

promotion at their own turn. Where a valid af_nd proper fu'_/es'_;f,_

for promotion have been framed which are ndt,'g'fve'ni effecf o

such omission on the part of Government agency.amounts =~ -~ =

o failure to perform a duty by law and in su?b -1,Cé"vs'es,_ High" S

Court always has the jurisdiction to inten’eﬁé.w- In service

employees / civil servants could not claim pifé‘fﬁol"t"[-dﬁ to a . R

higher position as a mattér of legal right, at thé'fs'af'ﬁé'_t/:'_r}'v_e_,f n‘
had to be kept in mind that all pubiic powerswé,re._ in the, -

nature of a sacred trust and ifs functionary are required to. -

exercise same in a fair, reasonable and transparent manner. ‘

strictly in accordance with law. Any transgression frf@nﬁ_s_ubh_-

;al.,!'-'r‘hés_e R



principles was liable to be restrained b v the superior bbun‘s m '

their jurisciiction under Article 199 of the Constitution. Ope .
could not overlook that even in the absence O'.f'_‘-ssz['c'@‘.:{égé{_, o
right there was a/wéy; legitimate expectancy on f,"j‘e b‘éh‘-of“a B

senior, competent and honest carrier civil sek}:/'é_'rj-_f: fo be

promoted fo a higher position or to be cons;dered for"

promotion and which could only be denied for good proper_

~and va//d reasons.

@ Indced the petitioners can not claim _t‘-h'e,/'r,"iniz‘ia_/_":

/‘7—"
|
!
I
i
!
!.
o

appointments on a higher post but they have eve/y'. r}'g‘h.t to '
be considered for . prombtion in accordance 'Wi(’h the
p/‘omot/’on rules, in field. It is the object of the egab/{Sh‘Méh_{-

of the courts and the continue existence of courts of /dW /s fo

dispense and foster justice and to right the Li-?kfo}-'ig].:().:lwé.s;" L
Purpose can never he complotely 'rrhmw*d l/ll/(.“)b (hc, it ;'

j(l%!l(‘(“’ cdono was undone and unless the courts :;(c,pped m"_ .

and refused (o perpeluate what was patently uhjﬂs’f,'--‘i}/‘ﬁa/r '
and unlawful. Moreover, it is the duly of public au’fh'dr_fﬁ'eis‘ a's”'"‘_h"
appointment is a trust in the hands ot public authorities ﬁ?.”d 1! B}

is their legal and moral duty to vlischarge their funcz.‘ions'aé'

ATTESTED




@{K / «©ensidering the above-seitled. principles -we-are of the. g

trusice with complele transparency as por requircmerif of -

law. so that no person who is eligible and enlitle to hold such
post is excluded from (he purpose of soloction and is not

N

cdepnived of iiis any .yht.

remadial legislation but its enactment has effecfé‘d. the “in ]
service employees who were in the DfOﬁ?Of‘f_';)El'- ._ ’Oﬂe
therefore, we are convinced.tha;t to the extent of :_ih-'s'e‘;:ry/z"cje- -
employees / petitioners, who fall within the promo'ffo)r{ :-:lz;on_e'_ '
have suffered, and in order to rectify the /'naclverter?t-n1i§.t'ake" o

of the respondents/Department, it is recommended that the }

s opinion that Act, XVI of 2009 is although beneficial and

promotion rules in field be implemented a'n‘d‘-'_t‘ho'se‘ -

employees in a particular cadre to which certain quota for. .

promotion is reserved for in service, employees, the :‘;amci_b_e‘

filled in on promotion basis. In order to remove rhéf-a'mb(g@/ty'_l o o

and confusion in this respect an example is quoted,':“’ Ifin any

p——

cadre as per existence ruies, appointment is to bej,made on
rf-ff- - - . " DR .

50/50 % basis ie 50 % initial recruitment _and 50" %

—

promolion quota then all lhe employees _have been-

_AJTESTED

!
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cadre™and BqualnumbeEreyemaimng e Ot tarsy, are‘fonrom&i aeel

[rom=amongsi=therelig G KIS EIVICETeHIplIEyES: s‘ﬁod ""’?rsé‘k

< Yot

ElGIbIE TOrpIomotioN ONadn eI SISTORESOAON Fityecan f/(ness#‘

-

-

‘s~ In view of the above, this writ petition is d{spoéed of in ’ -
the following terms:-

(i) “The Act, XVI of 20089, co_ﬁ%r_no,nky
known as (Regularization Of Sér.yic‘es_)
Act, 2009 is hceld as bencficial and
remedial legislation, to which no

interference is advisable hence, upheld. "

(ii) TShondentay are*,d/rected 5\ .
- LOPAWOTKOUCIREHT E-tbacklo”mof the

Y
B

above”

Promid 5tio Qﬂm"q,u ol tc'r,....aas»up CrL

— L ot P b g
ATIEAti OA CHRe XMl Wit hin=30xd aysTand .
aaiiiingiage i et

L 'consrdea..fhcs«mz :.erwceq“em.ployeos,,,Ltlll”

T Ahebacklogllis. “washed out, till -ther;~

' S therewouid be" (,omploto ban.on frésh

. . ... I N . , ’ . /7 A . "; .',
, SR e - /,ocru:,tmon! *”“‘/’ pd [f, A, e /.! Jre
N - <« e + . -t " . Lt

’ RS . Order accordingly. / ) ~ {’

Announced. . -
26" January 2015 ) JUDGE
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FAUN/ LA T,

PH No. 091-9210389, 210938,

9210437,9210957, 9210468

fax 091-9210930;0800-338557
E-muail rafiq_kl851@yahoo.com

Notification

Consequent upon the recommendations of the Departmental Promotion |
Comumittee and in pursuance of the Government of Khyber Palkhtunkhwa Elementary and Secondary
Lducation Notification NoSO('PE)/«;-;3'/.8’5RC/McclJ'ng/:zox;;/]‘cuching Cadre dated ot July,2014, the
Jollowing  SCTs/CTs, SDMs/DMs, . SATs/ATs, STTs/TTs, Senior Qaris/Qaris,

- PSHTs/SPSTs/PSTs are hereby -promoted ‘to the post of SST (Bio-Chem),SST ( Phy-Muaths), SST

(General ) noted against each BrS-16 (Rs.1oooo~800‘34000) plus usual allowances as admissible

under thé rules on reqular basis under the existing policy of the Provincial Government, on the terins

and condition given below with immediate effect and further they will be posted by the District

Lducation Officer concerned on “School based”. -

—A.S5T (Bio-Chem)
L. PROMOTION OF SCT/CT TO THE POST OF SST' (BIO-Che

_ m) BPS-16
Total No. ofSST Bio-Chem (M) Posts vacant Posts 19

| 257 share initial reciuitiment o5 .
75% share for Promotion. : ) 1 -

0 % Share of promotion ef s¢r/cr_ T e e 08
Posts available for promolion o8
Promoted through this order ¢4

S.N [ . ; \ Nanw of Present Place Date of , e .

o | SINo el of Posting Birtlt Remarks

o [ ' - , S| wervices placed al the disposal
FEE g Wakeel Zada GHSS'Cag.m s 4/18/1969 ‘Of‘DEO (M).Bl‘m'l(f]: fm ﬁ r'J‘!hm‘ ’
| posting agawnst S5T (Bio-Cheny |V
i poston schoolbased. -
2 sy Bakht Akbar GHS Ghurglushiy Msftves L by Ve
, T Shamsus —r i T
i 3 98 Rahnian GHS Ganshal 2f20/1067 | . )i aenn 1'/
Shal fihroz . 1 T
hd 103 1?\"/1(]11‘1 hroz GHS Rajoon A’/lun} 771966 | 170 SIS
5 104 Abdul Chafoor GHS Torwarsak i/2/1968 V. 13 5 I
. - . . . . . - —'7_
6 14 B’akht Rasool GHS Dewana Baba | 3/3/1970 . T/ S v
S Khan - )
7 139 Rahim Zuda GHS Jowar 10/6/1972 | ... dOm e A
: |

2. f_ﬂ__OM_O,.:!__I ON "QF TPSHT/S PST/PS TTQTHE ) YOST :..Q.!f:,‘;sfi;. Lﬂif ;Q:C_'}!, e} BPS-16

Total No. Of S8 Bio-Chent (M) Pousts UQC(K';Elr-I)_O--:sth. T 1;)
25% share witial recruitment e o5

ot share o Promotia S i OF

2026 Share of proyotion of PSTT/SPS /05T _oq
Losts available for promotion _oq
Promoted through this order

[ Prosol TTE *ATT Py "
SN | S.L Name of resend E
X N Place Remarks F
¢ R : \CHIAPRS =
, ! t ~o - O‘U;Cl.d R Of})f)s['ii"lq::ﬂ:' D - “"Q
f . Services placed at the disposal of
Realvnanuitah GrS Kalpani 15/10/1969 DL‘.Q (0 @unncr’ J or. further
! , : posting Ii‘/ st SST (Bio-Chem)
U LI N «_ | R0SL U SHoa! based,
. W '




10

SSTs (D) Bunmer G

LR

ain tact,

; i : stwidd v
NO TA/DA §é al(ou)cdjbrjoim’ng his duty. ) h ‘
They will give an uneler taking to bé vecoided §j; their seruice book to (he effect that
- payment is made to hinsin Ix'ghr.t.his,ordenwi.’l-be-rccoucred‘and if hefshe s wrong
he/She will pe reversed.
They will be governed
Gout.

if uny ouver
ly promoted
by such rules and requlations s mawy be issued from timn to time by the
Thetr posting will be made on School based, They will have o serve at the place of posting,
their service s not transferable to any‘other station. _

Before handing oyer charge once again their document may be checked
required relevant quitfications as per rules, they may not be handed aver cha;

and

if they have not the

ge.of the post.
ddiearuna] Reyfiy Khattale).
Director '
L &y - .Elcuwntary.(mrl Secondary Education
\_\27 ro o Khyber Pakhtunichuwe Peshawar.

Endst: Na. / File Nos/Uromaotion SSURae:
(,'u]»yjinwcu'clcz:l_/br njormation and nee
1. Accountant General Khyber Pakhiun
2. District Education Officer concerned
3. District Acconnts ¢ Uicer concerned )
1. Officiat Concerned, C : 4
5. PStothe Secretary to Gout: Khyber Pakhtunk 'ZSE.'SIT,I_‘)(.";)(HTlncnl .
6. PAto the Dircetor £8&8p KltybcrJ"('zkhtun/c}uua, Lsfidydr, ' )
7. M/Rle - ’ :

u
XN/ 10/,
Dy: Dirddtor (s (b)//ﬂ’

Elemcntary am&Scco dary Education
- Khyber PaRhunkhwa Peshawar

Dated Pesdeaiioar the }"),S,Tj{l&{:_'u(.y,
Cssary action (o the: -
khwa Peshawar,

ATTESTED
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Rehmatullah, 58T, GHSS, Gagra, istrict Buxt
ghahbaroz Khan ST (SC), GHS Shal Bandl
Inarullah ST (8C) GHS Diwana Baba
Bakht Rasool Khan (SC) GHS Diwana Baba
Kpdur Ragib <5 (G) GHS Bajkata

Sher Akbar SST (G) GMS Banda

Shairbar SST (G) GM3 Kuz Shamnal.

Kub Zar SST (G) GHS Cheena
Habib-ur-Rehman gST (G) GHS Bagra

10. Shaukat 38T (5C) GHSS Aranawalt "

1. Subhani Gul SST (&) GMS Alami Banda.
0. GulSaid SST (G) GHS Karapa

9. Siad Amin 59T (G) GCMHS Daggér
4 Sardar Shah (O) GCMHS Daggar

15. Israr Ullah gST (5C) GHS Chanar

—

R WAL RS ATTESTED

6. Mahir Zada (8ST) GHS Shal Randal.
7. Shir Yazdan 3sT (G) District Buner

1a. Bahari ALam ST 5C) GHS Shal Bandad

9. Miskeen 355G (G) GMS Shargahy, District BuneI EEErEE
Yersits

Secretary, E&SE Department, Peshawal.

Director E&SE, KPK, peshawar.

........... Respondents .

Government  Of Khyber .Pakhtunkhwé’.-_“".' PR SR

, ‘ _!-:?‘_V‘;‘-,:,District-,Education Officer (M), Buner atDaggUﬁﬁb/EC 201 T
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WRIT PETITION UNDER ARTICLE 199
OF THE . CONSTITUTION OF THE
ISLAMIC REPUBLIC OF PAKISTAN,
1973.

Sheweth;

Ve
L
. 'f'f-!l.’
1)
|
2)
3)
ATTESTED
8

That numerous vacancies of ST in BPS-16 were éﬁa’ﬂa‘ble

in the respondent department since long and no steps L

were taken for appointments against those posts

However, in the yeal 2008 an advertlsement was f

published in the print media, inviting apphcatlons for -

appointment against those vacanc1es but a rlder Was"'..'

given therein that 1n—serv1ce employees Would not. Le-l'- R

applications.

That the petitioners do belong to the -categgrj‘fbf in-
service employees, Who Were not permitted""‘tfc's"‘apply N

against the stated gST vacancies.

That those who were appoihted on adhoc/ con"trac':f'basislj#

against the abovesald vacancies were later

regularized on the strength of KPK Employeesf

- eligible and they were restrained from malcmg—-';?vm

(Regularization of services) Act, 2009 (Act No.XVI of

2009)

That the regulanzatlon of the adhoc/' C'OnfraCt ) '

employees, referred to in the preceding para, prompted

the left out contendents, may be the. m—ser\nce”-'

erployees who desired to take part in the competltwon“ R

r those who did fall in the promotion ZOne, to file s

T -

EXAM!NE 'S
urt

Peshawar High

EbTED




petitions, Wh1ch were ulfim

consolidated judgment dated 26. 0l. 2015 (Annex A )

5) That while handing down the judgment,

ately decided v1de é_j' o

ibia- tms e

Hon'ble Court was pleased to consider the promouon“

quota under paragraph 18 of the judgment, as.

. parato the following effect:-

the backlog of the promotion quota as per

mentioned example,

consider the in-service employees,;

also a’

direction was made i tat respect in the concl'udmg"-:.-i o

«Official respondents are directed fo Work‘eut','- o

above

wzthm 30 days an df.‘
till - the L

backlog is washed out, till thern tnere WOdId be

complete barn 01 fresh recruitments”

6) That the petitioners were considered ior
pursuant to the findings given by this august Court m"the‘ R S
abovereferred judgment, and

promotion on various dates ranging

71.07.2015 (Annex “B’

promotiort,"" e :

they were appomted on

¢rom Ol. 03 2013 HEEEERS

M, but with 1m*ned1a‘ce' effect as- .

against the law laid down by the august Supreme

that the promotees of one batch/ year shall rank

to the initial recruits of the sarae batch/ year., :

7) That till date seniority list of the SST

been issued, as against the legal oblige

respondents to issue se

available, but they W

That though the petitioners were h

niority list every year.

ere deprived of the ben

promotion at that juncture, as against the pnncrple

Court

Semor

s in BPS 16 has not : 'I"..‘ o

a’non of the e

aving ‘t_he ‘r‘eqﬁ‘ired‘-. :

qualifications much earlier and the vacancies were also

efit of o

of law

AT?EST  

. 3 . o
| _.:kﬁ.mﬁms'



9)

laid do'vvnl by'the apex Court in
reported 1985 SCMR 386 and followe
(1996 SCMR 1287). As such they
joyment of the high post not only 1

n terms of financial benefits for years

Yousaf
from the en

status but also 1

That feeling mortall
adequate and efficaci
approach this august Cour

the follovvmg grounds:-

GROUNDS:

A.

ATTESTED . .o insta
: . - In the instant case) would be regular from' o

rved under the :

‘S, That the petitioners hav

That the petitioners were equipped wit
quahﬁcanon for promot1on to the posts of S

long ago and also the vacancies were ava11ab1

no valid reason the promotions Were \mthheld an
po-sts-were ret
creating a backlog,
petitioners, hence, as pe
august Supreme Court, the
the back benefits from the d

occurred;

“promotions of such

date that the vacancy rese

the case of Kzam BH .

d in~Mﬁharﬁrriadr?
were depnved L

n terms of o

y aggrieved and havmg no O‘fher"-_-
ous remedy, the petmoners'

t for a redress, inter aha, on‘

h all the requlte |
ST (BPS 16) S
e, put for
dthe‘.'
ained vacant in the promotlon quota,
Wthh was not attnbutable to the -
1 following exammatlon by the‘ S
petmoners are entltled to

ate the vacanc:1es had“- L

promotee (pet1tloners1:

Rules for departménta] promotzon

occurred”

back benefits attached to the post fromm.

Exmzwe

e a right and entiﬂg'é'mé_nt to the -

Peshawartigh, ‘ouﬂ



alifications of the

qu
vacancies coincided.

C. That the petition

same batch, are required

fresh ap
seniority list &

has been igsued/ cir

D. That1
issued, the
appeal nor can ha
for a

Court can
respondents to act

the principle of law 1

pronouncements Yepor

sCMR 325, etc.

g. That the petitioners

acce
4 of the Constitution.

" F.  That petitioners

gr
oo e AN respond

5o Brayer
T A
o In vie
| \ acceptance of ‘this
~ pleased 1o igsue an appro

for treatin

petitioners and avail

ers being the promo

pointees, but the res

nd uptill now 1o se

in view of the fact tha
petitioners neither ¢

ve :cecouxse to the Se

: gltatmg their griev
issue  appropriat

n accordance Wl

aid down by the apeX

ordance with law as ag
yeserve their right t

ounds with leave of

ents becomes known

w of the foregoing, it

petition, thlo

g the promotion of t

Jability of the

tees of one- a'nd'the '

o be placed senior to the

pondents have sat

niority list Whats_o.ev,er o

on the

irculated.

¢ no seniority list has beenl“ -
an file a departmental o
mces Tnbunal =

ances, therefore, th1s august -

te dwectlons to "the". o
1th law,: m -\new ot"
Court 1n the

ted in PLD 1981 SC. 612 2.003

have not

ainst the provisions of AI‘ncle

the Court, after the stance'o'f _fthe'_

to them.

s is, therefore, prayedt

Hon'ble Court may be

priate direction to the

he petitioners. from the'datef:'

RiP, w STy
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o urge -adaition'al
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‘they were

16),
promotees agal

in law, justic

CERTXFICATE

 earlier been

had b;éco.r’ne".» N

d the vacan01es
(BPS- R

qualified on, an

) avéiiablé, and also 10 circulate the semomy hsW
Setitioners bemg o

jons to the p

gwmg semor p051t

inst the fresh recruits. '

dy to which the petiti

Any other reme
. ce and equity may also be gt ranted.
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Through

Muhammad
Advocate SUP
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fdvocate High Court
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that no such
gustCourt Q” —
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filed by the P
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1) Constitution ©
2) Case law accor
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"Date of Order/
Proceedings

01/12/2016.

Present:  Mr. Isa khan Khalil, advocate

WAOAR AHMAD SETH. J.- Tmm@hﬂmimmm;wn,g

Mr. Rab Nawaz Khan, AAG for r'cfs da

==

' at bar clearly

petition, the petitioners  have prayed for issuance of an

appropriate writ directing the respondents to treat.their ‘_pro_'m‘Otio_ix _

from the date, they w

promotees against the fresh recruits.

2. Arguments heard and available record gone through. - -
3. The prayer so made, in the writ petition and argued |

bifurcate, the case of petitioners, in two parts; | -

propriate direction to. the

firstly, petitioners are claiming an ap

| respondents (o circulate the senior list of SSTs (BS-16). Yes,

according to section-8 of Khyber Pakhtunkhwa, Civil- Servants |

Act, 1973, lor proper administration of sc;ljvicc,'-'g:adre; or post', the |

ATTESTED

W g 7 o AR B

e AN C o f:"-
; P?(ng;g}}egeuﬁ :
/

- A6 DECI0

ere qualified on and also 1o circulate the |~

seniority list of SSTs BS-16 by giving thelﬁls:je_n'i.Or pbéiiibﬁ;-beihg’ AR




appointing authority shall cause a seniority list ot the members of

the time being of such service, cadre, or post to be prepared and | -

s | L
: (he said seniority list so prep: uul uader SlleLbUOﬂ 1, shall be -

revised and notified in the official gazette at least once in a

calendar year, preferably in the month of J anuary. In view of the |
clear provision of law, the first prayer of the petitioners is |’

allowed with the consent of learned AAG .and the competent’

authority is directed to issue the seniority list of SST’s BS-16, in"

accordance with the law, relating to seniority etc, but in the

month of January, 2017, positively.

TR o st 02 A T
e 'ae.condupm:g@a,.;,9211?9;;pcgzqn,

/ A FASTIC %@ﬁr‘mng,ﬂ_

Wherein  theg RAVER asl;cdm,tormappropl ia 'emdlrecuon.

i ' S R
respondcms for; neati’@;g‘;jh’;é?b_r?b‘_ﬁi@,ﬁ_i*qmo;f.;=t~h,sg;;pg;g:tég@@;ﬁgjm@ﬁ‘éf;.«; L
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dateyithey” wereZqual

Alified= dnd yacasicl had“bc—:comeH avzuhble»

besides? congjdéingthem~ senior~ beilig .

e T

o o AR ! TN gy e e Y . Lo , '.,,. o
diFcCE RIS NeBcernied; weareofthe:, iew-that-the*same

GYPL VI

e T R - T I LA e e A TR e ,- e e g s -:«-". )
pertams to 'EC-I'R»‘IS-"*a:I?lGl:f»"C@IildlLlO]'-lw..Of-aSCIZV‘lG('}«uanda-as'A:SUCh-;:.U}TId,CI'.

article:212 of 1§ Eohstitiition this Court. is Bairéd 1o entértain that

‘portion of the Wit petition.

/ 5. In view of the above, this writ petition is-disposed. of

ATTESTED.
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BETTER COPY.

IN THE SUPREME COURT OF PAKISTAN.
(APPEAL JURISDICTION)

PRESENT: .

MR. JUSTICE EJAZ AFZAL KHAN
MR. JUSTICE SH.AZMAT SAEED
MR. JUSTICE EJAZ UL AHSAN.

CIVILVPETITIONS NO. 127-P TO 129-P OF 2016

(Against the judgment dated 26.01.2015 Peshawar High Court, Peshawar
passed in with Petition N0.2905 of 2009, 3025 of 2009, and others.

N

The Chief Secretary,. Govt: of KPK, Peshawar and Others....Petitioner(s)
' (in all cases). -

VERSUS.
Attaullah and Others
Nasruminuliah and Others. o
Mukhtar Ahmad and Others. _ ’ Respondents
For the petitioner(s): Mr. Mll_]ahld Ali Khan, Addl.A.G.KPK

F or'the respondent(s-): Mr.Ghulam Nabi Khan, ASC .
Mr.Abdul Qayyum Sarwar, AOR.

Date of Hearing 20.09.2017.

ORDER.

Ejaz Afzal Khan J. The learned Additional ‘General
appearmg on behalf of the Govt. of KPK stated at the bar that as per
instructions of the Government he does not press these petmons Dismissed -
as such,

Sd/-Ejaz Afzal Khan,J
Sd/- Sh.Azmat Saeed,J.
Sd/- Ijaz ul Ahsan, J.

ISLAMABAD.
20.09.2017

- ATTESTED
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'55‘,"BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE TRIBUNAL - ,
. PESHAWAR. | | S
Ser‘vi:ce Arﬁpeal. No: 98/2018 | S
Rehmanullah SST GHSS Gagra District Bunir ... Appellant.
- - | ) e
VERSUS s

Secretary E&SE Department, Khyber Pakhtunkhwa & others. ... Responderits

JOINT PARAWISE COMMENTS ON & FOR BEHALF OF RESPONDENTS No: 1-3.

Respectfully Sheweth :-

The Respondents submit as under:-

* PRELIMINARY OBJECTIONS.

1 Thatthe Appellant has got no cause of action/locus standi.
“'!':':Jb‘:-

S

That the instant Service Appeal is badly time barred.
3 :T_hat the AApf:)e‘IIant-ha'S co‘nceal-edmaterial;‘facts frofn this Honorable Tribunal.
¥ . 4 That the instant Service Appeal-is based on mala fide intentions.
" 15 That the Appellant has not come to this Honorable Tribunal with clean hands.

6 That the Appe;[l?nt is not entitled for the relief he has sought from this Honorable
Tribunal. T E e |

7 That the instant Service Appeal is against the prevailing law & rules.

~ That the instant appeal is based on mala-fide intentions just to put extra ordinary

i pressure on the Respondents for gaining illegal service benefits against the post of
SST(Sc:) '

9 That the Appeal is not rﬁain.tainablé:;i:ﬁ”i"t"s”present form.
10 | ThatAthe Appealis bad fdr mis-joinder & non joinder of the necessary parties.
'11 That this Honorable Tribunal has got no jurisdiction to entertain the instant case.
12 That thevinsltant service appeal is barred by law.
13 Thét the appéllant has been treatedasper iaw, rules & policy.

14 That the appellant is not competent to file the instant appeal against the Réspondents.

-15 That the notification dated 28/10/2014 is legally competent & is liable to be maintained.




Q

ON FACTS,

1 That Para-1 is correct to the extent that the Respondent Department has sought

»o

(5]

9

application from the eligible candidates for the appointment on adhoc basis against the
SST(G) Post in the year 2009 with the conditions that the in service teachers of all cadres
are not eligible to apply for the said adhoc & contractual posts.

That Para-2, is correct that the appellant is a regular & bona-fide Civil servant in the
Respondent Department & was not allowed like others in service teachers on the grounds
that the advertised posts for SST(G) in BPS-16 are on contractual & adhoc based upon
which the regular & in service teacher’s adjustments would be fatal for their respective
service career. Hence, they were barred not to apply for the said adhoc posts in the
Respondent Department.

That Para-3 is correct that through an act of Services Regularization Act 2009 passed by
the-Khyber Pakhtunkhwa Provincial Assembly the services of those teachers who were
appointed on adhoc basis regularized by Respondent Department. (Copy of the said Act
2009 is already attached with the judicial file for ready references).

That Para-4 is incorrect & denied on the grounds that the Respondent Department has
promotion policy for in-service teachers under which these teachers are also promoted
in upper Scale & post on the basis of their respective seniority cum fitness basis in view
of the reserved quota for each cadre, whereas rest of the para regarding filing of a Writ
Petition 2905/2009 before the Peshawar High Court decided on 26/01/2015 with the
directions to consider to the Petitioner for promotion against the SST(G) B-16 Post &
consequent upon the said judgment dated 26/01/2015, the Respondent Department
has promoted the Petitioner against the SST(Sc: ) post in BPS-16 in view of his seniority
cum fitness basis in the Respondent Department.

That Para-5 pertains to the Court record & judgment dated 26/01/2015 which has

already been implemented by the Respondent Department, hence no further
comments.

That Para-6 is correct to the extent that the appellant has been promoted against the
SST(G) B-16 post on the basis of his seniority cum fitness basis on dated 30/10/2014
with immediate effect instead of the year 2009.

That Para-7 is incorrect & denied. The stand of the appellant is baseless & without any
cogent proof & legal justification& even against the factual position that the
Respondent Department is regularly issuing the final seniority list of all cadres including
the SST (G) B-16 post under the provision of Sectioon-8 of Civil Servants Act 1973,

That Paa-8 is incorrect & denied on-the grounds that the appellant has been promoted
against the SST(G) BPS-16 post in accordance with rules & on the basis of his seniority
cum fitness alongwith his other batch mates in the Respondent Department. Hence, the
plea of the appellant is baseless & liable to be rejected on the grounds that the cited
judgments reported as SCMR P-386 & SCMR 1996 P-1287 of the August Supreme Court
of Pakistan are not applicable upon the case of the appellant.

That Para-9 needs no comments being pertains to the Court record.

10 That Para-10 is also needs no comments being pertains to the Court record.
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&

11 That Para-11 is correct that the Respondent department has filed a CPLA against the

judgment dated 01/12/2016 passed |by the Peshawar High Court before the August

- Supreme Court of Pakistan but on later the said civil Petition was withdrawn on the

‘ grounds that as per judgment date 26'/01/2015 of the Peshawar High Court, a back-legs

has been worked out for the promo‘tion of in service teachers on the basis of their

' respective seniority cum fitness basis within the prescribed period of time, promotions

to the in service teachers are allowed on the basis of seniority cum fitness basis sin view
of the prescribed quota for each cadrelin the respondent department.

12 That Para-12 is incorrect & denied. No departmental appeal has been filed by the
appellant to the Respondents. Hence, the appeal in hand is liable to be dismissed on the

following grounds inter alia :-

ON GRONDS.

A Incorrect & not admitted. The impug'nérf Notification dated 28/10/2014is in accordance
with law, rules & policy, as well as with immediate effect in terms of the appointment

Promotion & Transfer rules 1989. Hence, liable to be maintained in favour of the
~ Respondents.

B Incorrect & not admitted. The statement of the appellant is baseless & liable to be
dismissed on the grounds that the ajpp‘elllant has been treated. as per law, rules & policy
vide Notification dated 28/10/2014, which is not only within legal sphere but is also

liable to be maintained in favour of the Respondents.

C Incorrect & denied. The appellant is not|entitled for the grant of back benefits against
+ “the SST(G) post since 2009 under the relevant provisions of law, recruitment &
promotion policy.

D Incorrect & denied. The appellant has been treated as per law, rules & criteria in the

instant case having no violation of Artictes 25 & 27 of the constitution of Islamic
Republic of Pakistan 1973 by the Respondents.

‘E Incorrect & misleading. The stand of the appellant is illegal & without any cogent proof
& justification.

F Legal. However, the Respondent Department seeks leave of this Honorable

Tribunal to submit additional grounds, rec'ord & case law at the time of

arguments on the date fixed.

¢

In view of the above made submissions, it is most humbly Prayed that this -
Honorable Tribunal may very graciously’ be pleased to dismiss the instant -

service appeal with cost in favor of the Respondent Department in the interest
of justice.

Dated / /2018 f) .
Di &o’.‘[ v ;
E&SE Department Khyber

'Y"‘p ‘ Pakhtunkhwa, Peshawar.

o (Respondents No: 2&3) : !
Se ary

E&SE Department Khyber
Pakhtunkhwa, Peshawar.
(Respondent No: 1)

et - - -




CESHAWAR.

"BEFORE_THE_HONORABLE _KHYBER | PAKHATUNKHWA SERVICE TRIBUNAL

Service Appeal No: - ./2018

LTI L TR District =...::=. ... Appeliant.
VERSUS
secretary E&SE Department, Khyber Pakhtunkhwa & others. .....Respondents
AFFIDAVIT
oo e ... Asstt: Director (Litigation-Il) E&SE Department do hereby

soiemnly affirm and declare that the contents of the instant Parawise Comments are true &
coirect to the best of my knowledge & belief,

Deponent

v

Asstt: Difector {Lit: )
E&SE Department, Khyber
pakhturfkhwa, Peshawar.




