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W 2022 1. Mr. Akhtar Ilyas, Advocate, learned counsel for the appellant
| présent. Mr. Muhammad Adeel Butt, Addl: AG alongwith Mr.
'Muhammad Tufail, Assistant office 6f the Directorate, Elefnentary
& Secondary Education (E&SE), Peshawar and Mr. Iftikhar Ul
Ghahi DEO(M) Buner in person present.

~"~:~ud‘-.\\‘:\‘5 :\\ 3
S SN 2\\ \Vlde our detalled’order of\t\oday placed in Service Appeal No.

LR =D RN ¢82/20m18 titled “Abdur Rashld vs- the(\Government of Khyber

‘\}{:3;,;\ S - r

s\ Pakhtunkhwa through Secretary Elementary\& Secondary Educatlon '

-
\‘S:x\\ }\ (E&SE), Department\Peshawar and others” (copy placed in this file),

this appeal is also disposed of on the same terms. Costs shall follow

the events. Consign..

3. Pronounced in open court in Peshawar and given under our

hands and seal of the Tribunal this 13" day of July, 2022.

(KALINFARSHAD KHAN)
CHAIRMAN

(FAREEHA PAUL)
MEMBER(E)

ORDER o : . - L




{» . 25.11.2021 Proper DB is not available, therefore, the case is
adjourned tor)’;?/ 2—/ 22 for the samf'};afore %B
Reader
To ATl F e P EE s
pree /S8 -2 :
- -2 '3 W .5
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15.06.2022 L,eamled cminscl for the appellant present. Mr. Yakmin Khan, ADEO

‘a]'ong\-vith" Mr. Kabirullah Khattai(, Additional Advocate General for the

respondents present.

Learned counsel for the appellant requested for adjournment on the ground

that he has not made preparation for arguments. Adjourned. To come up for

2022 before the D.B.
)7

arguments on 13.

———rmrd,
(MIAN MUHAMMAD) , _ (SALAH-UD-DIN)
MEMBER (EXECUTIVE) MEMBER (JUDICIAL)
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05..08.'202'1 | Learned counsel for the appellant presenr.

Mr. Kabirullah Khattak Additional Advocate General alongwth
Ubald Ur-Rehman ADO (Litigation) for respondents present |

Former made a request for adjournment- being not in
possession of the file today. This being an old case be fixed in IaSt :
week of September, 2021 for arguments Ad]ourned To come up: for .
arguments on 23. 09 2021 before D.B.

tig Ur Rehman Wazir) - Chairman .
Member (E) . ' ‘ ' ‘
23.09.2021 ~ Counsel for the appellant and. Mr. Muhammad

Rasheed DDA for the respondents present.

Learned counsel for the appellant requested for' N

: adjoumment for preparation and assistance. Case to

come up for arguments on 25.11.2021 before the D.B.

)

(Rozina Rehman) - Chdikan
Member(Judicial) :




. 1?.01‘202'1\ o ‘ ”_Junior to counsel for appellant and Kabir Ullah Khattak

L4

learhed Additional Advocate General alongwith Ubaid ur Rehman
ADEO for respondents present.

-,ﬁ.

Due to COVID-19, the case is adjourned to 01.04.2021 for

L - the same as before.
o \ READER
t
01.04.2021 Due to non availability of the concerned D.B, the case is
adjourned to 20.05.2021 for the same.
05.03.2021 Due to pandemic of covid-19, the case is adjourned to

05.08.2021 for the same before D.B. l




8 Q 2020 Due to COVID19 the case |s adJourned to
_é/_ZZZOZO for the same as before

- 06.07.2020 Due to COVID19, the case is adjourned to 31 08. 2020 for_'._ :
the same as before.

31.08.2020 Due to summer vacation, the case is adjourned to

0.5.1 1.2020 for the same as before.

v
.
I/
B
05.11.2020 Junior to counsel for the appellant and Addl: AG

alongwith Mr. Obaid Ur Rehman, ADEO for respondents

present.

The Bar ié observing. general strike, therefore, the
matter is adj d to 14.01.2021 for hearing before the D.B.

P | .- .
(Mian Muhamma%/ ‘Chaifman

Member (E)




09.01.2020 Due to general strike of the Khyber Pakhtunkhwa Bar |
Council, the case is adjourned. To come ‘up for arguments

on 03.03.2020 before D.B. . :

- Member Member

s

: 03.03.2020 Counsel for the appellant and Mr. Kabirultah Khattak,

- Additional AG alongwith Mr. Muhammad Irfan, Assistant for

the respondents present. Learned.counsel for the appellant

seeks adjourment. Adjourned. To come up for arguments

ok

; (M;Amiﬁhan Kundi)
Member : Member-

&
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*09.10.2019 Due to official tour of Hon’ble Members to Camp B

Court Swat, instant appeal is adjourned to 20.12.2019 for the

same.

Reader

118.12.2019 Learned counsel for the appellant present. Mr.
Kabirullah Khattak, learned Additional Advocate General
alongwith Mr. Obaid Ur Rehman, ADO present. Learned
counsel for the appellant seeks adjournment. Adjourn.
To come up for arguments on 26.12.2019 before D.B.

“ @"’
Member Member
'26.12.2019 Clerk to counsel for the appellant present. Mr.

Muhammad Jan, DDA alongwith Mr. Obaid Ur Rehman,
ADEO for respondents present. Clerk to counsel for the
appellant submitted an application for adjournment as
learned counsel for the appellant has gone to Islamabad
. \\ \&\\ due to his personal engagements. Adjourn. To come up
for arguments on tomorrow i.e 27.12.2019 before D.B.

Member CXﬁber

27.12.2019 Counsel for the appellant present Mr. Muhammad
‘ Jan, DDA for respondents present. Learned counsel for
the appellant seeks adjournment. Adjourn. To come up

for arguments on 09.01.2020 before D.B.

~ 0

Member Member
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30.04.2019 Learned counsel for the appcll(mt and Mr Muhammad

e 2 e o

Jan learned Deputy District Attorncy present. Lcarned counsel
for the appellant seeks adjournment. Adjourn. "T'o come up for

' arguments on 15.05.2019 before 1D.13

Member

15.05.2019 Counsel for the appellant and Addl. AG for the

respondents present

Due to demise of his father, learned Member of the

]

Bench (Mr. Hussain Shah) is on leave. Adjourned to
24.07.2019 for arguments before the D.B

24.07.2019 I.earned counsel for the appellant present. Mr. Usman
Ghani learned District Attorney for the respondents present.

Icalncd counsel for 1he appellant secks adjoumment

Ad_]OUlI‘lCd T'o come up for arguments on 09.10. 2019 bcfblc, Ce g

D.B

(Hussain Shah) : (M. Amin Khan Kundi)
Member , Member Ler
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" 13.02.2019

128.02.2019

"Clerk " to counsel for the appellant present. Shakeel

T-Supermtendent representative of the rcspondem dcpartmcnt

B -present. Written reply not- submitted.. Representative of the

respondent depairtrhent— seeks  time to furnish written

‘reply/comments. Granted. To = come up for written

‘ rquy/comrriénts‘on 13.02.2019 before S.B . @ N

Member

Leamed counsel for the appellant and Mr. Kabir
Ullah Khauak learned Addmonal Advocate Genera[
alongW1th Ubaid  ur Rehman ADQ ‘present.
Representative of the respondent department ‘submitted-

written reply/comments. Adjourn. To come up f01

rqomdcr/argumcnls on 28.02.2019 before D B
MemBer

Clerk to counsel for the appellant and Addl. AG
alongwith Hayat Khan, AD for the respondents

present.

Due to general strike on the call of Bar
Assoc1at10n 1nstant matter is adjoumed to 30.04 2019
before the D B

‘b/'.
Member




10.08.2018

“Neither appellant nor his counsel present. Mr. Kabirullah
Khattak, Addl: AG for respondents present. Case to come up
for written reply/comments on 09 .10.2018 b

09.10.2018 ' Counsel for the appellant Mr. Akhtar Ilyas Advocate’

27.11.2018

18.12.2018

reply/comments on 18.12.2018 before S.B.

present. Mr. Kabirullah Khattak, Addl. AG for the
respondents present .and made a request for adjournmént.

Granted. To come up for written reply/comments on:

27.11.2018 before S.B.

=

Chair

nan

Learned counsel for the appellant and Mr. Kabir Ullah
‘Khattak learned Additional Advocate General alongwith Mr. Hayat

Khan Assistant Director present. Written reply not submitted.

Representative of the respondents seeks time to file written

reply/comments. Granted. To come up for written

e

or

Member

Learned counsel “for the appellant and Mr Kablrullah

khattak  learned Addltlonal Advocate (Jcnural . alongwnh

.‘ Muhammad Azam KPO present. erttcn 1cply not reccwcd

Representative of the respondent dcpartmcnt sccks ume to furnish

written reply/comments. Granted by way of last chance. To come

| up for written reply/comments on 24.01.2019 before S.B.

Member
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1 07.02.2018 Connsel for‘ the appellant present. He subrnitted preliminary

~ arguments that sin1ilar appeal no. 363;2016 titled Shireen Zada-vs-

Education Department and appeal no. 489/2017 titled Sher Yazdan-vs-

E - ' Education Department have already been admlttedéo regular hearlng This

has also been brought on the same grounds

In view of the orders in the above mentioned service appeals this

appeallis also admitted to regular hearing on the basis of the submission of

o eyt the above mentloned plea The appellant is dlrected to depos1t security and
o . process, fee w1th1n 10 days Thereafter notlces be 1ssued to the respondents

for wrltten reply/comments on 16 04. 201 8 before S B

i R ., . N RS . A TN
NEFTERES PR, e G LT g ey Seyye L E o Sepeg e ke
. DS S .t ; B T A "K
N _!,!_: R T SR PR T EICN .

(AHMAD HASSAN)
by e VL . . .. .. ... . MEMBER .

16.04.2018 ' (‘lmk of 1hc counsel for appcllant and Addl AG for the-
1cepondcnls present. Sccumy dI]d plOL(,bb le(, not depoxncd 1\ppcl]anl is .-
directed 1o deposit sccurity and process fee within seven(7) days, therealier

notices be issued o the respondents [of written  reply/commenits ‘on

05.06.2018 betfore S.B. |
'MLErnlbcr

05.06.2018 ‘Learned counsel for the appellant present. Learned Add1t10nal -
Advocate General present. Security and process fee not deposned Leamed,.

counsel for the appellant requested for further time to dep031t secunty and'.,
process fee. Requested accepted by way of last chance. Five days given to
deposit security and process fee. Thereafter notices be issued to the
respondents for written reply/comments. To come up for written

reply/comments on 10.08.2018 before S.B .
V-

- Member

. Appe"aqf ﬁaoﬂcﬂ@d




- Form-A
FORMOF ORDERSHEET
" Court of
Case No, 107/2018

~ proceedings

Date of order

Order or other proceedings with signature of judge

2

23/1/2018

6/2/1¢

The appeal of Mr. Fazli Majeed presented todéy by Mr.

Akhtar llyas Advocate, may be entered in the Institution

Register and put up to Worthy Chairman for proper order

please. : \

REGISTRAR ~~

This case is entrusted to S. Bench for preliminary hearing

to be put up there on %Z 2/ /g

Pt
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BEFORE THE KHYBER PAKHTUN KHWA SERVICE
TRIBUNAL PESHAWAR

S.A. No 86 /2018

ba1du1 Haq e en e eaa e FO P PPRPPRTS Appellant

Yersus

Govt. of KPK through Secretary, (E&SE),

Department, Peshawar and others.......... [ISTITTRITI Respondents
- INDEX
S.No. | Description of documents. " | Annexure Pages.
1. ‘| Appeal | -Y
2. | Copy of consolidated judgment A _
dated 31.07.2015 , - S 5p48
3. |Copy of P¥Emstcny order B ‘ ‘
103.08.2017 ‘ 5 &\7’223 :
4. | Copy of W.P.No.1951 and order . C  [%0-3%
5. | Copy of order of august. Supreme D _
Court of Pakistan dated 20.09.2017 60] -lfo
| 6. |Copy of departmental appeal / E '
| representation ‘ L_f/
| 7. - | Wakalatnama - Yo
Dated: LB/// 3 | ﬂ i
Appeéllant
Through
Akhtar Ilyas
Advocate High Court
6-B Haroon Mansion
Khyber Bazar, Peshawar

Cell: 0345-9147612




éy BEFORE THE KHYBER PAKHTUNKHWA SERVICE
" TRIBUNAL, PESHAWAR

S.A. No. 8 6 /2018 Khyber Pakbeulchwa

SQR-\-ice T‘rﬂhwtﬁﬁl

Saidul Haq SST (G) Diary rvo. ||
HSS Baara, District BUner .................occcovoeennn... Appellant 2 17
GHSS Baara, District Buner . ppe a“mawdmﬁ./ﬂl ,Jg

VERSUS

I. Govt. of KPK through Secretary, Elementary & Secondary
Education (E&SE), Department, Peshawar.

2. Director, Elementary & Secondary Education, (E&SE), Khyber
Pakhtunkhwa, G.T Road, Peshawar.

3. District Education Officer (M), District Buner at Daggar.

5 Respondents

APPEAL U/S 4 OF KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 FOR
TREATING THE PROMOTION OF THE
" APPELLANT FROM THE DATE HE HAS
QUALIFIED ON, AND THE VACANCIES HAD
BECOME AVAILABLE:

Sheweth;

1) That numerous vacancies of SST in BPS-16 were available in the
respondent-department since long and no steps were taken for
appointments against those posts. However, in the year 2009 an

hledto-day advertisement was published in the print media, inviting
' applications for appointments against those vacancies, but a rider
N \c&_r;;_c»__ﬂ . . . . o eyl
Regesirall  was given therein that in-service employees would not be eligible
>s 1)1y and they were restrained from making applications.

2) That the appellant do belong to the category of in-service
employees, who were not permitted to apply against the stated
SST vacancies.

3) That those who were appointed on adhoc/ contract basis against
the abovesaid vacancies were later on regularized on the strength
of KPK Employees (Regularization of Services) Act, 2009 (Act
No.XVTI of 2009)




4)

5)

6)

7)

§)

9)

That the regularization of the adhoc/ contract employees, referred
to in the preceding para, promptéd the left out contendents, may
be the in-service employees who desired to take part in the
competition or those who did fall in the promotion zone, to file
writ petitions, which were ultimately decided vide a
consolidated judgment dated 26.01.2015 (Annex “A”)

That while handing down the judgment, ibid, the Hon’ble
Peshawar High Court was pleased to consider the promotion
quota under paragraph 18 of the judgment, as also a direction
was made in that respect in the concluding para to the following
effect:-

“Official respondents are directed to workout the
backlog of the promotion quota as per above mentioned
example, within 30 days and consider the in-service
employees, till the backlog is washed out, till then there
would be complete ban on fresh recruitments”

That the appellant was considered for promotion, pursuant to the
findings given by the august High Court in the abovereferred
judgment, and he was appointed on promotion on 03.08.2017
(Annex “B”), but with immediate effect, as against the law laid
down by the august Supreme Court, that the promotees of one
batch/ year shall rank Senior to the initial recruits of the same
batch/ year.

That till date seniority list of the SSTs in BPS-16 has not been
issued, as against the legal obligation of the respondents to issue
seniority list every year.

That though the appellant was having the required qualification
much earlier and the vacancies were also available, but he was
deprived of the benefit of promotion at that juncture, as against
the principle of law laid down by the apex Court in the case of
Azam Ali reported 1985 SCMR 386 and followed in
Muhammad Yousaf (1996 SCMR 1287). As such he was
deprived from the enjoyment of the high post not only in terms of
status but also in terms of financial benefits for years. It may not
be out of place to mention here that the appellant was at
promotion zone at the time of Regularization of Adhoc recruits
of 2009.

That appellant alongwith others filed W.P.No.1951-P/2016 for
issuance of seniority list and considering the appellant from the




10)

11)

12)

date when the Adhoc Employees were regularized instead of
immediate effect.

That the stated writ petition has been decided by worthy

Peshawar High Court vide order dated 01.12.2016. (Copy of

W.P.No.1951 and order is attached as Annex “C”)

That the respondents assailed the judgment of Peshawar High
Court referred to in Para-4 above before the august Supreme
Court of Pakistan. On 20.09.2017 (Annex “D”) the respondents
withdraw the petition and as such the judgment of hon’ble
Peshawar High Court attained finality.

That after the withdrawal of appeals, the appellant preferred
departmental appeal/ representation (Annex “E”) to respondent
No.2, through proper channel, which was not decided/ responded
within the statutory period, hence the instant service appeal,
inter-alia on the following:-

GROUNDS:

A.

That the appellant was equipped with all the requisite
qualification for promotion to the posts of SST (BPS-16) long
ago and also the vacancies were available but for no valid
reason the promotion was withheld and the post was retained
vacant in the promotion quota, creating a backlog, which was
not attributable to the appellant , hence, as per following
examination by the august Supreme Court, the appellant are
entitled to the back benefits from the date the vacancies had
occurred;

“promotions of such promotee (appellant in the
instant case) would be regular from date that the
vacancy reserved under the Rules for
departmental promotion occurred”

That the appellant has a right and entitlement to the back
benefits attached to the post from the day of the qualification of
the appellant and availability of the vacancies coincided.

That the appellant being the promotee of one and the same
batch, are required to be placed senior to the fresh appointees,
but the respondents have sat on the seniority list and uptill now
no seniority list whatsoever has been issued/ circulated.




D.  That the appellant has been discriminated, which goes against
the provision of Articles 25 and 27 of the Constitution, 1973.

E.  That the appellant has not been treated in accordance with law
as against the provisions of Article 4 of the Constitution.

F.  That appellant reserve his right to urge additional grounds with
leave of the Tribunal, after the stance of the respondents
becomes known to him.

Prayer:

In view of the foregoing, it is, therefore, prayed that on
acceptance of this appeal, this Hon’ble Tribunal may be pleased to
issue an appropriate direction to. the respondents for treating the
promotion of the appellant from the date he was qualified on, and the
vacancies had become available, and the impugned order may kindly
be modified by giving effect from the date when the fresh recruits are
regularized w.e.f. 2009 alongwith back benefits in accordance to the
judgment dated 26.01.2015 and also to circulate the seniority list of
SSTs (BPS-16), giving senior positions to the appellant being
promotee against the fresh recruits.

Any other remedy to which the appellant is found fit in law,
justice and equity may also be granted.

o
Appellant

Through
Akhtar Ilyas
Advocate High Court

AFFIDAVIT

I, do hereby affirm and declare on Oath that the contents of the
accompanying Appeal are true and correct to the best of my
knowledge and belief and nothing has been concealed from this
hon’ble Court.




" Nos.2941, 2967,2966,3076  3025.3053,3189,3251,3292 .of . -

/,/’ question of law and fact is invi.ilved in all these 'pét/'tiohs. R

JUDGMENT SHEET

PESHAWAR HIGH COURT PESHAWAR\\
(JUDICIAL DEPARTMENT)

f\ /t/
)
l [
Writ Petition No.2905 of 2008. \ 1 \’} S
.. . \}‘ * ) .
ATTA ULLAH AND OTHERS............. PET/T/OAJ@S\@
VERSUS. LG S

THE CHIEF SECRETARY KPK ETC.... RESPONDENTS.. - .

JUDGMENT.

- Date of hearmg /\, ( O /.)_ X /

Appel!anUPetltioner hm (_jl{b_{ ﬂ(’}m /\/(_MSL /\ \ﬁt:’) ﬁ(H (‘( (*7@ ~’ o

Respondent jw,\ OS(XMCL/»\Y /7<)[’f N ’k‘k’[l A@l c’(i/@ >((
U f\)ck_é’z}dr /HNYVLGJ t“\‘“" /'m(“}

WAQAR AHMAD SETH,J:- Through 'this single - . "~
judgment we propose to dispose of the insraﬁt" ‘W_rft(,"Pei‘frion, N

No0.2905 OF 2009 as weil as the connecz‘éd»“Wr'ift‘ Pem‘zon -

2009,496,556,664,1256,1562,1685,1696,2176,2230,2501,2696, =~

2728 of 2010 & 206, 355435 & 877 of 2011 as common’ -




2-

approached this Court under Article 199 of the 'VC‘bn’s;{/;f_ufionof o

Islamic Republic of Pakistan, 973 with the fol/dwing';ré:/iéf?-_ L |

The petitioners in all the writ pélitions " have

“It is, therefore, prayed that on acceptan.c.é..-“-{f, §

of the Amended Writ Petition the abové

noted Act No.XVI 2009 namely ‘The No"'r_-'rh:-'.'-_l N

West Province Employees (Regularizat('b'n"g S

of Services) Act, 2009 dated 24" 0ctob‘¢‘r';-'

20609'  being 'iI!egal unlawful, w:'tho::_éjt_

authority and' jurisdiction, based on

malafide intentions and be_ir%é o ..

unconstitutional as well as ultra vires to .
the basic rights as mentioned in the
constitution  be  set-aside and the -

respondents be directed to fill up the above L

noted posts after going through the 199.«31_.::7"" U

and lawful and the normal procedure"-.as.:_-'._'

prescribed under the prevailing laws

instead of using the siort cuts for obliging." .

their own person.

It is further prayed that the .- .
notification No.A-14/SET(M) dated
11.12.2009 and Notification No.A-17/SET(5) . .

Contract-Apptt:ZOOQ: dated 11.12.2009, as S o S

well as:* ‘- Notification .

No.SO(G)ES/1/85/2609/SS(Contract) dated .-

ATTESTED




A

31.05.2010 issued as a result of above. L
noted impugned Act whereby all the private -
respondents have been regularized may--.,-: -
also be set-aside in the light of the above-
submissions, being illegal, unlawful, ir;.-l .
constitutional and against the fundamenté:}.: R
. nghts of the petitioners.
Any other relief deemed fit and’.':. -.
" proper in the circumstances and has no-t,'__:
béen particular asked for in the noted Wri‘tjf o o
Petition may also be very gracious.lyw;-”. .

granted to the petitioners”. '

sorving in tho Education Doparfmoent of KPK wur/\'my pos;(tkl

as PST,CT,OM,PET,AT,TT, Quii and SET. f.:ju'-.fd‘iffé?é:_zzni'
Schools; that respondent;_: No.9 to 1359 were app_o(n.t.evc! on
adhoc/contract basis on differer{t times and !areron !hou" :
sery/'ce were régularised through the Non‘hWesthonno, o
Province Employecs (Rc;gu/c.y‘iza(/on of So:wccs)AL( 2009 g

that almost all the pettionars have  got -'-(;’_fé_’__"-r.'e__qf,_gg'(ec/'

qualifications and also goi at their credit the leng{h_-of-'sje:’q;ic'é.,‘

% that as-per nolification- Jo.50(S)6-2/97 date-d_03/06/f,998 .

3- it is averred in the oetition that the pefmoners are_ |

S XAMIAER
fPestcNar H"Jh Caurt.




~under the shadow of which some 1681 posts of. d/ffrcn o

L

‘the qualification for 'appofm‘-ment/promoﬁon oﬁ’::'-th'é,:l”;SETf h

Téaphers BPS-16 was prescribed that 75% SE"Iféf-’é"/iéll.-fbelf S

selected through Departmental Selection Committeg .on the”

basis of batchwise/yearwise open merit from a_mong‘::.z‘.{hé-i

candidates having the prescribed qualification and -remaininig - - =

25% by initial recruitment thro&gh Public -_S-'evry/ce- h

Commission whereas - through the same notff[éaffbﬁfithev ' ' .

qua/if)’caz‘ién for the appointrﬁent/promotioh oftheSubject
Specialist Teachers BPS-17 was prescribed thaz‘SO%sha//
be S_e/egted by promotion on the basis of semom‘ycum k
fitness amongst the SETs possessing the quahf/cat:on a
prescr/béd for initial recruitm:enr ha viﬁg fi\)e yea/sserwceand
remaining 50 by initial recruitment through the Pub/zc Serv,ce |
Commission and the above proceclure was ado,ored /Jy [he .
Education Department lill 22/09/2002 and the a;:;poiin(}hé:/j"tvs':' : -
én the aboye noted posts were made in the light of{heabove '
notification. It was further averred that z‘he_»:(:;D-_%'cifji(ja:z@é'_' -

NG XXVIl of 2002 notified on 09/08/2002 was promulgated

cadres were advertised by the Public Service Commigsion. . ..

ATTESTED T




That before the promulgation of Act No. XV of2009 it was ‘7 :
pracu’;e of the Education Department thaz‘ msfeao’ o‘z; .: |
promoting the efigibie and competent persoris amongst f}vé‘ o
feéchers‘ community, théy have been advertisf}ﬁg b.-ff}'é' above

noted posts of SET (BPS-16) and Subject S';.ale-(jié//‘é{‘ ?(5;23"3‘;.: e "
17) on the basis of open merit/adhoc/contfactwhléré;'n.;./t. Was R 1 S
clearly mentioned that the said posts will be 't_émpOré'r’y é‘n.d:

will contin;Je only for a tenure of six mont/?-s. or z‘;//the .‘
nga'ppoim‘ment by the Public Serviced C'_o'ffj?mi.ss/éd ;"or.: h
Departmental Selection Committee That af{m;mxsmqthc *t-': L
KPK Act No.XVI of 2009 by the Provincial Assemb/ythe |
fresh appointees of six months and one year ontheadhoc -
and contract basis including respondents no.9 to 1 351 w:tha |

clear affidavit for not adopting any legal course to make rhe'/'r{

| S

! | services regularized, haye becn made permanent e’m‘d:
regular en;p/oyges whereias the emp/oyees-éﬁ'd‘;z"éac.:.fj}'nig_,'v”:.
staff of the Education Department having at kthéir creo‘:t a
service of minimum 15 tc) maximum 30 year_'s-:_/?a'v.el- bcen |

| : SRS

|

ignored. That as per coniract Policy issued On"2’-6'/.7.0/21t;>02' B

A

the Education Department was- not auz‘horiséd/_éht/(/e-df'ro.-.- |




o

_ 7'/'énsf¢r)Ru/es 1989, authorised a depart‘meﬁtj(-o-,/a'y_jlc{Qiﬁzz#' St

LA

-

make appointments in BPS-16 and above on the 'c‘(_J'('vrr‘ac;' e
basis as the only appointing authority unde,fi_:t?ie:‘_‘h‘_J[feén'-W}as{. S

Public Service Commission. That after the pub/;‘ga},—éh h‘,ade;:-_’: e

by the Public Service Commission thousands; ol_',_:(eac_bers-f '"

eligible for the above said posts have alreadj?"""app/f'ed:‘b'u_t o
they are-still waiting for their calls and that thrdvtfghf"thé:abdvé o

Act thousands of the adhoc teachers have béﬁér‘irégtlj.lyarizéd._

which has been adversely effected the rights of “the .

petitioriers, thus having no efficacious énd adequatqfé_mé;c-iy_f | L

available to the petitioners, the have knocked (hté dobr 5fthis

Court through the aforesaid constitutional petitions: O

4- . The concerned official respondents _'h'a:vé:'..fu'rn.{:s'/_z_éd R
parawise comments wherein they raised cerj‘éin;;jégyé'/"and';_ RS

factual ‘objeci‘ions including the question of m?{i7t.ar‘.r§é~f‘5‘f_/~/ﬁ;“'0f,_'_'_:" o

the writ pefftions. It was further stated that Ru'lé ;3(2)' ‘of ‘th'e' '

N.W.EP. Civil  Servants (Appointment, Promdtion & -

fﬁefi?‘od of appointment,. :\:]l/al;ﬂ_ffcaa‘/‘on‘ and of/féf:CQ/7Cfit7§fgr7‘s'
applicable to post in ccnsuitation with Esrab/}'sh‘-mén{.:i&' -

Administration. Department a{:id the Fmancé Depan‘mm{ S

ATTESTED




That  to “improve/uplist the standard of educé}f-b.r:?‘," t‘he e
Government replaced/amended the old procedure ;e 100%
incluuing SE Ts through Public sen/ice Commissio,‘rj:: KPK fo-_'r;' :. S
recruitment of SETs B-16 v/r/lo No(if/(.:n!i;m NOSO(PF)/;
5/SS-RC/Vo! Il dates' 18/01/2011 wherein 50% SST.S (SET)

s/'ra//z.e selected by promotion on the basis of sen/or/z‘ycum

fithess iiv e following manner:- S

() Forty percent - from CT (Gen),

CT(AG) CT(ndust: Art) with at least 5
yeérs service as such and having the
qualification. mentioned in coalumn 3.
(i) Four percent fron‘7 amongst the DM
with at least 5 years service as such and

{ ha v/ng qualification _/'n collumn 3.'

(.iii)_ F'ou'r percent from 517'}0/793( the PET

with at least 5 years service as such and

/7av/n§ qualification mentioned-in colurmn 3.

(iv) One percent amo_ngéz‘ Instructional  *

, _ 1 Material Specialists Wi(}faa‘ least 5 years

ATTESTED




service and having qualification mentioned -

in column 3."

It is further stated in t/fe comments that dueto{he
degradation/fall of quality - education the Govemment
abandoned  the  previous  recruitment po//cyof
iromotior. appointment/recruitment and in orde/v';f;.'v /mprove

the standard of teaching cadre in Elementary &‘S'e.co'ndé‘r‘y K

L A S

Education - Department of KPK, vide Notffica‘ﬁ@;n‘f:.._"de'jt-:ed ey

0'9/04/2004 wherein at ééﬁ'a/ No. 1.5 in co/umn 5fho
appointrﬁent of SS prescribed as by’ the /mz‘/a/recruztment
and that the (North West  Frontier Provincilél):_.“'th;;b.é"ﬁ:‘
Pakhtunkhwa 'Employee-s(nggu/ar/zat‘fon of Se/wccs)Act ohs
2009 (ACT No.XVi of 2009 da:‘:ed é4“’ Oct.o-ber,. 2008 zs ‘/:egé/,.,_

lawful and in accordance with the Consfitu.tion_'éfﬁjéél){(‘s'r;ar;?:i-» R

which was issued by the competent authority and Jpn‘sa;q;(@y,' BRI

therefore, all the writ petitions are liable to be d/sm/ssecl .

\ :

5-  We have heard the learned counsel for the‘iparﬁé_s}a'nd "

have gone through the record as well as fhe;"}’é‘vf”iqn- thév-'.

Su_bj@d.' ' S -

ATTESTED




6- The grievance of the petitioners is two fold m (eépébti
of Khyber Pakhtunkhwa, Employees (Regu/a%i?éﬁoé ) p"f :'.
Services) Ac[,' 2009 firstly, they are alleging that }egiﬂa‘ﬂpésf“
in different cadres weré advertised through Pub//c‘SérViée"_
Commission in which petitioners were competing”‘w/'m /.7/'g'./7-

profile carrier but due to promulgation of Act ibid, they ciou_/_d.:.' o

not made through it as no further proceedith'_._ W"efef:_ s

conducted against the advertised post and seé\grjd/}'/_,_'i(_béy,;_
are agitaling 'tho legitimale  expectancy /'ega/'c'lt':/zg.;- _t/%eir"x
promolion, which has been blocked duc to {/u,mblock
induction / regularization in a huge number, coun‘esyAct /_&/o"'- .
XViof 2008.
7- As fér as, the first éontenﬁon of advemsefnjént{ and/n

blonk regularization of e/ﬁp/oyees is concerne:c'li-)frgi a‘/us B
respect it is an admitted fact that the Govemmem /wsthe

nght and prerogative to withdraw some posz‘s,"a_/‘/.'eady.-{ 5
advertised, at any stage from Public Service Comrﬁ"iés'ioﬁ

and secondly no one knows that v[/ho could bese/ecfedm

open merit case, however, the right of competition.'is

reserved. In  the instant case KPK, 4-’e'mplb}/eé's. o

ATTESTED




(R jularization of Se:yt‘cés) Act, 2069, was 'U’O’”U/ga{erj
which in-fact was not the fir_é( in f.h'e line rather N. WFP(now
Khyber Pakhtunki7@a) Civil  Servants - (Regu/é%/é'afiéh.'i-'.-o"f'._f
Sem;ces)-' Act, 1988, NWFP (now Khyber Pakhz‘unkhwa)
(Reg.iation of Services) Act; 1989 & NWEP (”OWKf?yber

Pakhtunkhwa) Adhoc Civil Servants (Regu/arg";afion of

Services) Act. 1987 were also promulgated and .‘Wefr‘é‘,‘{‘e'vier‘-: SRR

challenged by anyone.

8- In order to comment upon the Act, ibid, it /31m,oon‘ant R

to go through the relevant provision which reads asunder-

S.2 Definitions. (1)---
a) ..

aa) “contract appointment”:':."" o

means appointment of a du/y -

qualified person made otherwise - | S

than in accordance with the = = « . "=

- prescribed method ofreéruitment.“';\ '

b)  “employee”  means  an

adhoc or a contract employee |
= . appointed by Government on S
adhoc or con__tracg basis or second
shirt/night Shfft‘ but does not .
. Include the employees for project ... "~

P

AT ey

EN

post vr appointed on work charge ™ .. ..




- basis or who are paid out of :

corntingencies;

-------- whereas,
S. 3 reads:-

Regqularization _of services of .0 "

certain employees.---- A/I:"g» :

employees including - =
recommendee of the High Court” -
appointed on contract or ao’hoé’.‘." '
basis and holding that post on 315t -, o
‘December, 2008 or till the‘.»' .
comr:icncement of this Act shall. o : ‘
be deemed to have been _va/id/y'",:- ]
appointed on regular basis having L o '- ) |
., A the  same  qualification and'f'"':

experience for a reqular post;

9- The plain reading of above sections of {heAct;bzd
would show that the Provincial Government, has rogu/anzod s
the "du(y Qqa//'ﬁed persons”, 'who were appointed Qﬁ com‘rac{ .
basis under.the Contfact Policy,-and the said Com‘rac!Pohcy
was never ever cha//engecf‘ by any one and z‘hesame
remained in practice till the cof'nmericemenf- of thcsa;dAcz‘
Fetitioners in their writ pe;z‘/z‘/ons have not quoted anysmgle |

& .

/ncio;e}vt / precedent showing that the regularized ehjbloyées

under the said Act were not qualified for the post‘;a,gjéfr_rSf I




A

wh,

documents showing that at the time of their appoihz;merjtion" -

<1 they are regularized, nor had placed on.‘re‘co‘rd fan'y"‘ '

conlract they had made any objection. Even otlﬁerv‘v/"se; - the ) ;

Superior wourts have time and again reinstated employees: -

whos.  appointments were

Government Authorites,

responsible for making irregular appointments . on. purely -

because authorities” being

dec/a/‘ed. r'/'regu/af by the: " e

temporary and contract basis, could not subsequeht/yi.m'med_

round and terminate services because of no lack ‘. of -

qualification but on manner of selection and the benefit of (he .

lapses committed on part of authorities could not be given to -

the employecs. In the instant casce,

appointment no one objected (o,

committed lapses, while appointing the private res,b"o_'_r_ydént‘s-‘_“_ L
and others, hence at this beiated stage in view of'nbmbe% c:g_f ‘
Judgments, Act  No. XVI of 2009 was proiﬁuflga_tec‘f; =

Interestingly this Act is nc}( applicable to the .éducan’ogfg;'

department only, ratner all the employees of the .P:_'qv_/hp/'é(. '

Government, recruited on contract basis til 31 Dsce‘fnbégt

2008 or till the commencement of this Act have bnme

ATTESTED
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rather the “authorities.




~/

regularized and those employees of (o o{her'fc[eparnné/-vtﬁs .

who have been regularized are not party (o this Wrir' péti!)'b’n, .
G- All the employees have been regularized under the.
Act, ibid ‘are duly qualified, eligible and compet@hz‘_"tfo_/f the

post against which they were appointed on co:)!('dlc{..'bas-is . |

and this practice remained in cperation for yoars. Majority. of = R
those employees getting the benefit of Act, ibid mcf'Jy have. -

become overage, by now for the purpose of recruitment

against the fresh post.
11-  The law has defined such type of /:eA'gis(_at_/‘:Qn as
"benefi—cia-l and remedial”. A beneficial /ogls/alronrba
Statue which purports to confer a benefit on mdtwc/ua/s o'% 'a_ |
class of persons. The nature of such benefit_jsf.tq_bé "
exended relief to said persons of onerous ob/igatiobé dﬁdér.-
contracts. A law enacted for the purpose of "c;Q/l'r-ec."{'-/-ng'é

defect in a prior law, or in order to provide a (:efm'édy_ where

non previously existed. According to the c/eﬁnitlibn'idf Corpus

Juris Secundum, a remedial statute is designed to correct an’

existence law, redress an exis{ence grievance, or inz‘roduz;_;ed'- '

feqularization conductive to the public goods. Tﬁé"c‘ha!/ehg-‘ged ‘




-t

Act, 2009, seems to be. a curative statue as for years the o

then Provincial Governments, appointed em;ﬁ)}’o}'}éé,;s‘”bh" o
contract basis but admittedly all those contract appo‘/'ht'mehts'ﬂ : :

were made after proper advertisement and on -the:

recommendations of Departmental Selection Comfnitiééé; .

12- In order to appreciate the arguments. ._regérding,
Leneficial legislation it is important to understand fhé .s¢bpé’
and meaning of beneficial, remedial and curativé'\ légi‘s:!‘at[:éz:r?._‘

Previously these words have been explained by_N-;"é“‘Bibdra*

‘1 interpretation of statute, tenth edition in the fo[/owi_nQ
manners:-

- “A statue which purports to confera .
benefit on individuals or a class'--b::f"-: '
persons, by - reliving them of

~ onerous obligations under contrac.t's-'-ff. -
entered into by them or which tend - '
to protect persons against

-oppressive act from individuals Mtﬁ_“

whom  they stand in certain

relations, is called a beneficial - .

statue, the principle ostnblisImd:‘:"i‘:sjg.
that there is f:’_vo room for taking':’é"]
narrow view {.jmt that the cour('_.;i'sh”‘
entitled to be g‘;engrous towards t,h_“é' L

persons on w.;,bom the benefit has

l‘\aaa:.v_ — 5

legislations....In interpreting such’ a : -




Remedial or curative statues on the other hand have . =

been conferred. It is the duty of the

court to interpret a provision, .- .

especially a beneficial provision{i; L
.ll_iberally so as to give it a Wldef‘ . o
meaning r'athie'r than a restrict)'.\')é_-__
meaning which would negate the

very object of the rule. It is a well =

settled canon of construction that in

constructing the provision of . -

beneficent cnactments, the court-

should adopt that construction'' = -

‘which advances, fulfils, and furthers A

the object of the Act, rather than tﬁe‘ -

one which would defeat the same. - . .

and render the protection .

illusory..... Beneficial provisions call

for liberal and broad interpretation AR

so that the real purpose, underlying

such enactments, is achieved and. 1" -

full effect is given to ‘the princip:/'es:f

underlying such legislation.”

becii explained as:-

"A remedial statyte is one which L0

remedies defect in the pre existing law,

statutdry or otherwflen Their purpose is

to keep pace with the views of soc:ety ‘
They serve to keep our system of‘ _—

jurisprudence up to date and ih"

ATTESTED




harmony with new ideas or conceptions’=

of what constitute just and prOper’."-"'_.:: "
human  conduct.  Their Iegzt/mat.e-,",_j o
purpose is to advance human rights and : s
relationships. Unless they do this, they'_
are not entitled to be known as remedla/ e
legislation nor to be /:beral/y construed ‘ o
Manifestly a construction that promotes  : S
improvements in the administration of
Jjustice and the eradication of defect in -

the system of jurisprudence should b’e: -
favoured over oné that perpetuates a

wrong”.

Justice Antonin Scalia of the U.S. Supreme_ L

Court in his book on Interpretation of Statute .

states that:
| “Remedial  statutes ahe_ -
those which are made to supply -

‘ such defects, and abridge such o -
superfluities, in the common Iaw;;'-"""
as arise from either the genera-l‘_;"'
imperfection of all human Iava{;" .
from change of time  and-
circumsrances_, from the mistakes
and unadvised determinations of " .

- unlearned (or even iearned) :
Jjudges, or froni any other cause

whatsocver.” -

13- The legal propositior: that emerges s that;.genera.//j)"

beneficial legislation must carry curative or remedial content

| ATTEST@@

beneficial legisiation is to be given liberal interpretatior. t:_"f‘e B



Such legislation must l’hereforé, either clarify an alm_b;'gu(t'y or

an omission in the existence and must rhe}'e'-fdlr.e;'h the

explanatory or clarificalory in nature. Since {hepem;onor%

does not have the vested rights lo be appofljried..f-‘r“c-} dny S

patticular postl, even adverlised one and private /_@;k':pé_ndé-nts: 2
who have being regularized are having therequrszte ‘
qualification for the post against which the were appornted o .
vide challenged Act, 2009, which is not effecting:.‘r:héla,'\'/élét;ed:, f:

‘n’ghtl of anyone, hence,” the same is deeméd tobea
berisivial,  remed ol and  curative /egislaffoﬁ of ‘_'t‘h.é.
Parliament.

14-  This court in its earlier judgment dated.26”l’_ November

2009 in WP No. 2905 of 2009, wherein the sameKhyber
Pakhtunkhwa (Regularization of Servers ) Act 2009vrres
were challenged has held that this COUIT‘:%;"'S'::_-Q.CA)?A And-: -
jurisdiction to entertain the writ petition in view 0.1; Amcle212 SO

of the Constituﬁoﬁ of Islamic Republic of Pak/stan 7973 as
an Act, Rule or Notification effecting the terms andcondmo,qs =
of service, would not be an exception to that,r‘: lfseenm the o

light of the spirit of the ratio rendered in '_thﬂe-'..ca'se. of .

ATTE s )




L.A.Sherwani & others Ver_sds Government of'PakiStaﬁ,‘ff ‘

reported in 1991 SCMR 1041. Even otﬁerw[se, under Rule 3

(2) oi lhe Khyber Pakhtunkhwa  (Civil -'Sén)é_n'(s)‘ o
(appointment), promotion and transfer) Rules 1 989,-5&1‘/'70'([2@;3 IR
a department to lay down method of app’cﬁ_im‘meﬁa‘j L

-Qqualification and other condiz‘ibns applicable to rh“e:v-p'o'_s{:;;ih; o

consultation with Establishment & Administrative Departmaent

and the Finance Department. in the instant casé ~‘t/7'é, duly
’ AT

elected Provincial AsSemb/y has péssed the Bi///A.,cf,: th_c'/‘i_

was presented through proper channel ie Law and

Establishment Department, which cannot be quélshed-“ or

declared illegal at this stage.

@ Now coming to the second aspect of the case, {hdt

petitioners legitimate expectancy in the shape of p/_'om_b'r_ion ‘

has w.iered due to the promuigation of Act, ibid, in this

respect, it is a long standing principle that promofion'js: nd{ a S

vested right but it is also an established principle that vx;hje'n‘:‘_'"

ever any law, rules or instructions regarding promotion are.

vioiated then it become vested right. No doubt petitioners in

the first instance cannot claim promotion as a ves(éd rig.h'z‘.x -

’.""“("?‘-TC." Sl

ATTESTED




A

<
N
5
: ﬁ/t'fhose who fall W/'(/?Iif‘) f/;u ;J/'O/Nb(/()/l zoncdo/mwt[;t SV
’ right to be considered for promotion.
" 16~ Since the Act XVI of 2009" has boendommd ) i
- beneficial and remedial Act, for the purpo’éé :of a/.!'r'/vvbse;»:
¢ ~employees who were appointed on contracf\ andmayhave
) become overage and the promulgation o'f'z‘_'fje; Act Was
e , nécessa/j/ to given them thle protection tlve(—é.ké;é}'. t_h’tef o(her o
N side of the picture could not be brushed a SIdesrmp/y/fls S e }
n the vested right of in servfce employee's z‘o-b‘é; cons;o’eredfor ) " ST
) promotion at their own turn. Where a valid andproper "r:u/ee,s
¢ for promotion have .been framed which are not g/veneffecz‘ "‘_:-‘i" |
« such omission on the part of Government aqencyamoun{s 1
; | o failure to perform a duty by law and in such cases Hzgh .
( Court always has the julr'/'sdicﬁon to im‘erfer.é'.‘ /n sc=rv1ce S
employees / civil servants could not claim promq(/oq to a e {
! higher position as a matter of legal right, at rhe"sa’fﬁe ffhie, it | : J
) i had to be kept in mind that all pubiic powé'rsil‘v‘véfé?; /’rjf.;‘.he-.-',:' .' |
{ | nature of a sacred trust anc‘ /1"30 functionary are requ/,edro -
exercise same in a fair, reasonable and transparent manner
’ ,
!

strictly in accordance with law. Any transgression- from: stich




@ Induod the petitioners can not claim . their i'/."_l/'z‘ia/ .

appointments on a higher post but they have é:Véf}{' nghtfo

principles was liable to be restrained b v the supef{dr bOL/rTs in" :

their jgr/so‘fct/on under Article 199 of the Constzz‘uhonOne l-
could not overlook that even in the absence of's’tr/:cri-llega/ :
right there was a/wéys /egi;‘i‘mate expectancy on."i‘fvv'.é pan‘ 'of:é ;'_ -
senijor, Com,loetenz‘ and hgnest‘ carrier civif sewaﬁt' :,fo-l_j_e:v"
promoted to a higher position or to be con»;sider»eq’»’ _--fc_‘ak-

promotion and which could only be denied for good, pro_'peff o

and valid reasons.

be considered for promotion in accordance with' the

promotion rules, in field. It is the object of the eéfab/fs/-;nvénf_

of the courts and the continue existence of COU”‘.S‘,-@?C. léfw.ié;e‘o:.;j
dispense and foster justice” and to right the wronq onm
Purpose can never be complotely nc/u’ovc:c/. ur_;/-c;ss:”(./).c' ir»;,:f"l
justice dono was undone and unluss the courts :,Ic,p,ueo’ m 3
and reflused (o perpeluale what was patently ur)j&s_t, lqr_ylfa_u'f:k
and unlawful. Moreover, it is the duly of public anﬁOriﬁés "a"s )
appointment is a trust in the hands ot public authori.tje_s‘éﬁd:}'r» : ': s

s their legal and moral duty to discharge their fuhcﬁo_n.s as

ATTESTED




trustce with complete

{ransparency as per /‘(f)quil‘fﬁm(,{nr of

law, so that no person who is eligible and entitle to hold such

post is excludaed from the purposo of saeloction and is nol

cepived of fils any yht.

ﬂ/. @oensidering the above seltled. prrnc1p/cs we- are of the

Higm-opinion that Ac, XVI of 2009 is ailthough bcnef;c:a andi}_i' )
remadial legislation but its enactment has effec-téd-_ft}‘)e'».- in  :‘
service emp/éyees who were In the ,promoriojn" ’one o
therefo;'e, we are convinced that to the extent of in serwce
employees / petitioners, who fall within the promofibn. éoﬁle
have suffered, and in order to rectify the inadven‘e.n.t m/stake ‘- :

of the respondents/Department, it is recornmende'g't{-ya.f tije..

promotion rules in field be implemented .and tho‘se'

employees in a particular cadre to which certainquota for -
promotion is reserved for in service employees, fhéﬁ;\;_‘a‘me be.

filled in on promotion basis. In order to remove théam'bfguit‘y‘-

w

and confusion in this respect an example is quoted, “Ifin‘any. .

p—

cadre as per existence ruies, appointment is to be made ori -

50/50 % basis ie 50 % initial recruitment and 50 %

- =
—

prosiolion  quota then all lhe employees have: been

ATTESTED S
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L_!_:g;ble‘for‘p/omot:oﬁ"”ﬁ"tﬁe basisiofsonority CUmMfiliess¥

-
“ -

'o- In view of the above, this writ petition is disposed of in

the fo//owmg_ terms:-

(i) “The Act, XVI of 2009, commonly
known as (Regularization Of Services) '
Act, 2009 is held as boncfic::nl and
remedial legislation, to which no

interference is advisable hence, upheld.

(ii) Ofﬁ_z:igvﬁ:ésjofoﬁfaé'ﬁté‘r“azz_étdiiétred\
lomaworkout ERtHE BR FacKI GG H Cfasathe |
oy ,momouon‘,,..quot:r.&....as:u..' pc:m”"abovc

ment:oned!examp:’e,‘:Within-rfa‘OJdays'an'd i

. cons:den.fhc~1;1“.;3?\?:5675mp/oyecs,”itd!‘“
B o R lf?CWbBCk/OJ_, is ‘washed out till then R '
T . therémwould " be c,omplctc ban.on fresh ;A //
L Y
. o . A"«‘- o X . . /, ’/ |A"'. """f::
S : rEcruitments Ly /[ e / /,,, R C
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NOTBEICATION,

(—‘ \ ,)

{OFFICE OF THE DISTRICT EDUCATION OFFICER
" (i) DISTRICT BUNER
FHONE & FAX NO. 0939-510468

EMAIL:

21—

e

edobuner@gmal_l com

C‘onsequert upon recommendatlon of the Departmentai Promotlon (“ommlttee and
n pursuance «f the Government of Khyber Pakhtunkhwa Elememary &Secondary Education Notrﬁcatlon No.

~O (PEV4-EISSRCI2013/T eachmg Cadre dated 24th July 2014, and Director Elementary & Secondary |

“ducation Knyber Pakhtun. khwa ‘Endst; No. 1281-86/file No, 21Promotion SST B-16, dated 24/07/2017 ‘The'

oliowmg SCTs/CTs
Aaths —Phy), 55T (General) m

1.PROMOTED FROW PST TO 55T (Maths — Phy ) BPS-16..

5, SAT, S. Qan PSHTs and PST are hereby promoted and posted as SST (Bio-Chem &
- BPS-16 {Rs 18910»1520- 64510) plus usual allowances as adm;ssuble.
mder the rules on the |€gular basis un

der the existing pohcy of the provmczai Govi; on the terms and
Londltzons given below, with smnlﬁdlate effect in the mterest of publlc serwce

A SST {Maths- Phy)

I

S.No | Name of Teacher

Present Place of

Posting

School
Posted

Where

fA L] ISLAM UL HAQ

GPS AGARA
&

¥

GHSS ASHARAY

B.557T {(Chem- [:anol

2. ?ROMG‘?ED FROM PST TO 8SY (("he'mw 8!03 899-16-

LS No Name of Teacher

Presont Place of

Posting

Schoaoi
Posted

Where

/B, | RAHMANULLAH

GPS MANYARAI

HSS BAGARA

AV.P

C.S3T(Gen: )

3. PRO MOTED FROM SCT TO SST (G} BPS-16

S.No'|'Name of Teacher

Present Piace of
Posting

Schooli
Posted

Where

Remarks

HC 71 BAKHTI GUL

GHS HIGAR

GHS HISAR

2C | AMIAD AL

GHS ELAI

GHS ELAI

JC | ABDUL AMIN

GHSS NAWAGA]

S NAWAGAI

Promoton of SST

Pa 1



-

‘ mmomn FROM PSE—HTTO SST(G)BPS-i§ =~ ~ -

R ‘r},-."(';! Y

FLoageR Eiennedh: ¢ o
e Lo S I §

‘over payment ns made to them ,in light of this ordt,r wili be s‘ecovered and if he is

wrongly promoted hg will be reversed.

) ,
{(BAKHT Z8DAJ _
DISTRICT EDUCATION OFFICER (38}

DISTRICT BUNER.

SN ]N.sme of T eacher Prese\"?‘* Pﬁa&:& 5F Fosﬁs{"‘;»“ i+Bchool Where Posted | Remarks
_' ;_1/';\ FAZAL WAHAB - GPS KALAN, GHS KALIL AYP
21 SALIM JEHAN | GPs NATE AT o (3] GHS SURA AVP
| 3M | sakHTYAR GPS LEGAN! GHS IOWAR AND
{4 | saiD QaYUM sHAH GPS CHEENA GHS DHERAI ave |
5/ - SHAUKAT ALl GPS SHALBAND! = GHS S;‘A!.QANDI\& ALY P
- 1 M| AMIR CHAMAND i GPS NAWAKALAY GHSS TORWARSAK AYP
\ 7M. SAID-UL-HAQ / i GPS BATARA GHSS BATARA AV P
¥ 1 SHER BAHADAR ) ,
Y o GPS KHAISTA BABS,: GMS CHAUANDAR] Ay p
I | SHAMSUL AKBAR GPS XKAWGA NO.2
fom - - GHSS KH; DHERA! AXP
R ISLAM SHAH GPS QASIM KAt
{ 10/H ‘ | GMSS GHURGHSHTO : e
- TERMS & COND?T!ONS _ l SN
‘ 1- ‘They wouid be on- pmbatson for a period of one year extendable for another one yehr. 2 4}7/
~ 2. They will be govemed by such rules and segulat:oris as may be issued from time to‘f e by .
the Govt. ' ‘ :
3. Their services can be terminated at any time, ir: case their performance is found unsatisfactory
guring their probationary penod In case of'mlsconduct they shall be proceeded under the rules
. framed from time to tlme ' .
4 Charge reports shouid be submitted to all concernad .
5. NO TADA et is ﬂllowed ,
. They will given an wdertakmg to be recorded in thesr service books to the effect that if any
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'.o> m .&J ...w,..m :

" No 1’781 -86 / file Ho 2/Piom0*‘

- Deputv Comm:ss:onei Buner at Daggar.

. 'Pnncrpais / Head Masters Concerned.
. Ofﬁcaalo Cancemed ’

lﬂd(lOﬂ ana rmcr 551 3: v afn,)” to the: - ’ b

Drrpctor Fiementary Secondary tdxﬂc«i,on Khyk

- ’3gkhi'11nkhwa Peshawar with rito Endst:
ior o o 11: aatsd 24

41074 01/

Dlstnct Nazim Buner
Dsstnct Momtonng (Dfﬁcer Buner
Dtstnct Accounts OaﬁcerBuner.




Rehm atullah, SST, GHSS, Gagra, District Bun
Shahbaroz Khan ssT (SC), GHS Shal Bandi
Inamullah ssT (SC) GHS Diwana Baba

Bakht Rasool Khan (8C) GHS Diwana Baba

1
2
3
4
5. Abdur Raqib SST (G) GHS Bajkata
6. Sher Akbar SST (G) cMS Banda
7.  Shairbar ssT (G) cM3 Kuz Shamnal.
g. BubZar sST (G) GHS Cheena
9. Habib-ur- _Rehrnan SST (G) GHS Bagra
10. Shaukat ssT (5C) CHSS Amnawar
{ 11. Subhani Gul ST (G) GMS Alami Banda.
12. GulSaid sST (G) GHS Karapa
13, Siad Amin SST (G) GCMHS baggar
14. Sardar shah (G) GCMHS Daggar
15. Israr Ullah SST (5C) GHS Chanar
L6, Mahir Zada (SST) CHS Shal Bandai.
17.. Shir Yazdan ssST (G) District Buner
- 18. | Bahari Alam gT (SC) GHS Shal Bandal

19. Miskeen 556G (©) GMS Shargahy, District Buftér’.' i . L

Vexrsus

1. Government . . Of Khyber pakhtunkhwa through
Secretary, E&SEDepartmen’:,. Peshawal. e

. octor EGSE, KPK, Peshawar '

letIlCt Educauon Officer (M), Buner atDaggar

ATTESTED oo Respondents R

e o ——— .
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WRIT PETITION UNDER ARTICLE 199
| . op THE CONSTITUTION OF THE
[SLAMIC REPUBLIC OF PAKISTAN.
1973.

Sheweth;

1) Thataumerous vacancies of SSi n BPS-16 were avallable .
in the respondent department since long and no steps
" were taken: for- appomtments against those -po_sts.
However, in the year 2009 an advertiseménft Z'V'Vas"}'.
published in the print media, inviting apphcat1ons forf_

appointment against those ‘yacancies, but a nder Was S

“given therein that in-sexvice employees would nOL I:e P

eligible and they were restrained from maklng. o

applications.

2) That the petitioners do belong to the- category ot in=- o
v service employees, who were not permltted to apply“-.

against the ctated SST vacancies.

3) That those who Wers appointed on adhoc/ comgélgt‘ba;sgg e
against the ' abovesaid vacancies Were 1a'tve‘r; ‘on:-_-
regularized on the strength of KPK Employees T |
.(Regulanzatlon of gervices) - Act, 2009 (Act No XVI of'-.-."

2009)
ATTESTED

4) That the regularization of the adhoc/ contract
employees, referred to in the preceding para prompted_"., o
the left out contendents, may be the 1n-serV1ce

- employees who desired to take part in the competmon ) -

'--.;,".,n)- or those who did fall in the promotion zone to flle

e XAM INE
Peshawar High |




5)

petitions, which were sltimately decided vide .2 "

consolidated judgment Jated 26.01.20 15 (Annex A )

That while handing down the judgment, ibid thrs
Hor'ble Court was pleased to consider the promotibn-

quota under paragraph 18 of the ]udgmem as- also a

" direction was made in that respect in the concludmgfﬁ

~ parato the following effect:-

)

_that the promotees of one batch/ year shall rank Semor‘;i‘f, SR

«Official respondents are directed to workoﬁi- R
the backlog of the promotion quota as per above S

mentioned example, within 30 days and R

consider the in-service employees; . t111 the

packlog 1S washed oﬂt 1] then there WOu-Id be "

compIete ban on fresh recruitments’”’

That the petitioners were con31dered for promouon, I

pursuant to the findings given by this august Court in. the' .'

abovereferred judgment, and they were appomted on' f i
promotion ont various dates ranging from ol. 03. 2012 to o

41.07.2015 (Annex “B), but with immediate: effect a_’s_',  o

against the 1aw laid down by the august Supreme Court, -

to the initial recruits of the same batch/ year...

That till date seniority List of the SSTs in BPS 16 has not

been igsued, as against the legal obhgat1on of the R

respondents to issue seniority list every year ATTESTE‘D :

That though the petitioners Were having the requlred S
qualifications much earlier and the vacanmes Were also SN
v gvailable, but they were deprived. of the beneflt -.of

prorriotion at that juncture, as against the pr1n<31p1e oi law’ %

ATTEST

«=wym/ine',‘



.9)

laid down by the apex Court in the case of Azam Al -

rep

Yousaf (1996 SCMR 1287). As such they were dep‘:ti\'_re,df“f'

trom the enjoyment of the high post not only in ter‘me» of

status but also in terms of financial benefits for Vears

That feeling mortally aggrieved and havmg no. other~ L

adequate and efficacious remedy, the pe’ntloners

~approach this august Court for a redress, mter aha, on_‘

the fellowing grounds:-

That the petitioners were equipped with all the requlte L

GROUNDS:
o A.
| | .
| ) ,
|
| SR N A

qualification for promotion o the posts of S.:ﬂ‘ (BPS 16) i

long ago

no valid reason the promotions were Wlthheld. and the‘ _
posts- were retained vacant in the promonon quota,m.
creating a backlog, Wthh was not attnbutable to the o R

petitioners, hence, as per following exammatlon by the. L

august Supreme Court, the petitioners are entltled to

the back benefits from the date the vacanc1es had

occurred;

ATTESTEQ date that the vacancy reserved under the:.'l | N

occurred”

B That the petitioners have a right and .entitiem'ent io' the*__

back benefits attached to the post from. the-
| ; _EST _D
wode - .
£ X AMINER
Peshawar’H:gh ouﬁ

DEC 201 -

.

orted 1985 SCMR 386 and followed in-Muhammad -

and also the vacancies were avallable ;out for S

“promotions of such promotee (petztxoners:

in the instant case) would be regular from..]}' o

Rules  for departmental - - promotzon;g""; .

'ay the' r :

TSNS
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o AN respond

qualiﬁcations of the

vacanc

That the petitio

same batch, are red

fresh ap

seniority list

has been issued/ Cl

That 1

issued, the
appeal not can ha
gitating their griev

can issue appropria

for a

Court

respondents to

the principle of law 1

prono
SCMR 325, efc.

acco

4 of the Constitution.

g

ple

pointees, but the ¥

n view of the fact th

petitioners neither

uncements reportie

That the petitioner
rdance with law as ag

That petitionel

vounds with leave of

In view of the foxego'mg its 18,

acceptance of thi
ased to issue an appro

for treating the promotion of

petitioners and availability. of thé _

1es coincided.

ners being the promotees of one and- th'e T

nired to be placed
espondents have sa

niority list Whatsoeve_lj_ SRR

semor to the

t on the-"_ o

and uptill now 1o se
'rculated.

at no seniority list has -béén: R

can file a departmental_'

ve recourse 1o the Services Tnbunal

this’ august'_ :

ances, thexeiore,
to the

aie dv‘ectlons

act 1n accordance with law,- m mew oi

X Court in the

aid down by the ape
2, 2003

4 in PLD 1981 SC_~61

.
i

S have not

ainst the plovrsmns of. Arncle o

o urge addi’tional: ’

g reserve thelr right t

the Court, after the stance of ‘t-he

ents becomes known to them.

that on

therefore, prayed

s petition thlo Hon’

priate direction to the

the petitioners from the date :

=
T NTEE

ble Couxt may be | T

ATTESTED o

L oY v
N T TR T S Y e |

‘been treated m

Iespondents L



i | | |
,-/‘;' . . ) . . - - ' L
they wWere qualiﬁed‘ on, and the yacancies had become ,'-

the s€ semomy list ©

avaﬂable an
16), gwmg semor
tees against the fr

d also to circulate

positions to the petmoners bemg ': .
~promo esh recruits. L
ch the petitioners are foundﬁt R

Any other remedy to Wh1

in law, justice and equity may also be granted.
Petiticners
Through ‘
uhammad
Advocate Supggne Court =
& .
' /\~ oy '
Alkhta¥ 1lyas
. Advocate H1gh Court
: CERTIFICATE
d that no such petmon on the sub]ect matter has
this angust Court -

‘1t is certifie

- earlier been e petitionet, in

filed by th

LIST OF BOOKS ‘
1) Constitution of Pakistall, 1973.
9y Case law accordmg to need.

£ 89Ts (Bpg_ ST
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(

- PESHAWAR HIGH _COURT,  PESHA WA){'Q

ORDER SHEET =~

“Date of Order/
Proceedings

01/12/2016.

| WAOAR AHMAD SETH. J.- ~ Through. hé instant - writ P

petition, the petitioners  have prayed for ~issuance: of an’

appropriate writ directing the respondents to treat their promotion | -

from the date, they were qualified on and also 1o 'c_-ircplaté the | a

senjority list of SSTs BS-16 by giving them Senior pQ:sitidin':bé'ilag‘ B

promotees against the fresh recruits.

2. Argumentis heard and‘ availablé ;Qéérd.,'gén;e through ;_ e
3. .1‘hve prayer so made, in the wntpcmtmnandmgued '-_..,'.:;
at bar clearly bifurcate, the case of petioners in bvo parts: |
| firstly, petitioners are claiming anv appro.;.)lr‘i"até:"."c‘iiré.c‘_:t.ip"n :té.iﬂ“‘-é‘; .
respondents (0 ?i%"s:ula‘te (he senior list oISSTs (BS-16)ch B

1 according to section-8 of Khyber Pakhtunkhwa,Clwl Sewants B

Act, 1973, lor proper administration of service, cadre, or post, the

ATTESTED -
T EXAMINER
- Peshawar High' oun.

- Asoecaps




appointing authority shall cause a seniority ltqtotthcmc,mbuqo!" I ’
the time being of such service, cadre, or p_os:t' -fcof be prepared and i
lh‘c_Asuid‘ senjority list so prc‘p;u'cd under SLib"Schli(.j-n.—_l:,A.s»hull"‘l.jc -
revised and notified in the official _gazctté';d‘t.Ale;iajs"t~c‘>'.nice.'in d.
calendar year, preferably in the month of T anua1yh1v1ewofthe |
clear provision of law, the' first prayer Ofthepetnlonelsls
allowed with the consent of learned AAGandtlxccompetcm
.a-uthority is directed to issue-the seniority hstofSST’s BS-16, inj: R
accordance. with the law, r'e.lating to scmorny etc,but in'ﬁh‘e.' -
“month of January, 2017, positively.

S a0 "’@g;s,e,@@,iaﬁ'disnp,@'t o2y ;;};t%ghem: et

SR E’ﬁ'f'%w

R Tl R
SR ppte Jprlfatemdqre

a5

respondcms foretieating theTpro

ot - e P S T »mf
Jolecilyie SreEgUaL T andTyacy Aricie 1:1

<A RS

idEsE CONSIHErT 1hemcrsenaler“buri“g’;j STOTTIC

it PR eoTceTeds weare of e Vi

fad 0 AL L

2 [ Ak FTL R S d

245 {Srms. -and-condition--of. Semic

ey bty

. Court.is, bai:'“ S

entertmn that

EFOELOrol Tt Pt

/ 5. In view of the above, this wri't‘.peti‘ti‘_o'n' i‘s__di'sposed of -

ATT’L‘.Q"

ATTESTED

. AMINE
PesIE);(war HJ@h g \:ﬁ" -

16 DEC zma o




W S %/ 2

whereas the seniority and promotion being terms and-conditions’

jurisdiction.

) W

‘t 7

Date of Prescutaty

Noof &

‘\|"\\:

C"?p\"i FTUR (U GO

Uraent POl e

Total e 4
Date of £, mneag
Bate Civen Vel

ate of Delivery o

— .

received hv .......

//g(/ 29
n %I)PC?;:UM /K///éf

RN ...-'

"'./2;./

7/ P

L‘l\\l\.-..

f Cv,L\

ATTESTED

with the direction to the respondents, as indicated” in para-3, SRR

of service is neither entertain-able nor maintainable - in- writ -4 S

O

Neawab Sh alr
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BETTER COPY.

IN THE SUPREME COURT OF PAKISTAN
,(APPEAL JURISDICTION)

PRESENT:

‘MR. JUSTICE EJAZ AFZAL KHAN .
MR. JUSTICE SH.AZMAT SAEED
MR. JUSTICE EJAZ UL AHSAN.

CIVIL PETITIONS NO. 127-P TO 129-P OF 2016

(Agamst the Judgment dated 26.01.2015 Peshawar ngh Court, Peshawar
passed in: W1th Petltlon No0.2905 of 2009, 3025 of 2009, and others.

The. Chief Secretary, Govt: of KPK, Peshawar and Others....Petitioner(s)
(in all cases).

VERSUS

Attaullah and Others
Nasruminullah and Others.
Mukhtar Ahmad and Others. Respondents.

For the petltloner(s) Mr.Mujahid Ali Khan, Addl.A.G.KPK

For the respondent(s): Mr.Ghulam Nabi Khan, ASC
Mr.Abdul Qayyum Sarwar, AOR

Date of Hearing 20.09.2017
ORDER.

Ejaz Afzal KhanJ. The learned Additional General
appearmg on behalf of the Govt. of KPK stated at the bar that as per
instructions of the Government he does not press these petitions. Dismissed
as such

Sd/—EJaz Afzal Khan J
- Sd/- Sh.Azmat Saeed,].
Sd/- Jjaz ul Ahsan, J.

ISLAMABAD
20.09. 201 7
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s

Service Appeal No: 8672018

4 Saidul Haq SST(G) GHSS Baara District Bunir. ...... Appellant.
VERSUS
Secretary E&SE Department Khyber Pal\ tunkhwa & others. ... Respondents

R
4

JOINT PARAWISE COIVIMENTS ON & FOR BEHALF OF RESPONDENTS No: 1-3.

&

Il
"

Respectfully Sheweth :-

The Respon—&ents submit as under:-

PRELIMINARY OBJECTIONS.

-

10
11
12
13

14

15

‘That the Appellant has got no cause of acticn/locus standi.

That the instant Service Appeal is badly time barred.

That the Ap'pellant has concealed material facts from this Honorable Tribunal.

That the instant Service Appeal is based on maia fide intentions.
That the Appellant has not come to this Honorable Tribunal with clean hands.

That the Appellant is not entitled for the relief he has sought from this Honorable
Tribunal. -

That the instant Service Appeal is against the prevailing law & rules.
That the instant appeal is based on mala-fide intentions just to put extra ordinary

pressure on the Respondents for gaining illegal service benefits against the post of
SST{Sc: )

- That the Appeal is not maintainakle in its present form.

ThaAt the Appeal is bad for mis-joinder & non joinder of the necessary parties.

That this Honorable Tribunal has got no jurisdiction to entertain the instant case.

That the instant service appeal is barred by law.

That the appellant hes’ been treated as per law, rul’esA& policy.

That the appellant is not competent to file the instant appeal against the Respondents.

That the notification dated 28/10/2014 is leg al!y competent & is liable to be maintained.

S
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1

i-
-

[SS]

That Para-1 is correct to the extent ‘that the Respondent Department has sought
application from the eligible candidates for the appointment on adhoc basjs against the
SST(G) Post in the year 2009 with the conditions that the in service teachers of all cadres
are not eligible to apply for the said adhoc & contractual posts,

That Para-2, is correct that the appellant is'a regular & bona-fide Civil servant in the
Respondent Department & was not allowed like others in service teachers on the grounds
that the advertised posts for SST(G) in BPS-16 are on contractual & adhoc based upon
which the regular & in service teacher’s adjustments would be fatal for their respective

- service career. Hence, they were barred not o apply for the said adhoc posts in the

OS]

9

Respondent Department,

That Para-3 is correct that through an act of Services Regularization Act 2009 passed by
the Khyber Pakhtunkhwa Provincial Assembly the services of those teachers who were

appointed on adhoc basis regularized by Respondent Department. (Copy of the said Act
2009 is already attached with the judicial file for ready references).

That Para-4 is incorrect & denied on the grounds that the Respondent Department has
promotion policy for in-service teachers under which these teachers are also promoted

directions to consider to the Petitioner for promotion against the SST(G) B-16 Post &
consequent upon the said judgment dated 26/01/2015, the Respondent Department
has promoted the Petitioner against the SST(Sc: ) post in BPS-16 in view of his seniority
cum fitness basis in the Respondent Department.

That Para-5 pertains to the Court record & judgment dated 26/01/2015 which has
already been implemented by the Respondent Department, hence no further
comments.

That Para-6 is correct tg the extent that the appellant has been promoted against the
SST(G) B-16 post on the basis of his seniority cum fitness basis on dated 30/10/2014 -
with immediate effect instead of the year 2009,

That Para-7 is incorrect & denied. The stand of the appellant is baseless & without any
cogent proof & legal justification& éven against the factual position that the
Respondent Department is regularly issuing the final seniority list of all cadres including
the SST (G) B-16 post under the provision of Sectioon-8 of Civil Servants Act 19737

That Paa-8 is incorrect & denied on-the grounds that the appellant has beers promoted
against the SST(G) BPS-16 post in accordance with rules & on the basis of his seniority

That Para-9 needs no comments being pertains to the Court record.

10 That Para-10 is also needs no comments being pertains to the Court record.




1

11 That Para-11 is correct that the Respondent department has filed a CPLA against the

judgment dated 01/12/201§_‘pqssed by'. the.Peshawar High Court before the August
“‘# ’ Supreme Court of Pakistan but on Iater the said civil Petition was withdrawn on the
/ *grounds that as per judgment date 26/01/2015 of the Peshawar High Court, a back-legs

« . has been worked out for the promotion of in service teachers on the basis of their
respective seniority cum fitness basis within the prescribed period of time, promotions
to the in service teachers are allowed on the basis of seniority cum fitness basis sin view
of the prescribed quota for each cadre in the respondent department.

12 That Para-12 is incorrect & denied. No departmental appeal has been filed by the

appellant to the Respondents. Hence, the appeal in hand is liable to be dismissed on the
following grounds inter alia :-

ON GRONDS.

A Incorrect & not admitted. The impugned Notification dated 28/10/2014is in accordance
with faw, rules & policy, as well as with immediate effect in terms of the appointment

Promotion & Transfer rules 1989. Hence, liable to be maintained in favour of the
Respondents.

B incorrect & not admitted. The statement of the appellant is baseless & liable to be
dismissed on the grounds that the appellant has been treated as per law, rules & policy

vide Notification dated 28/10/2014, ‘which is not only within legal sphere but is also
liable to be maintained in favour of the Respondents.

~C Incorrect & denied. The appellant is not entitled for the grant of back benefits against

the SST(G) post since 2009 under the relevant provisions of law, recruitment %
promotion policy.

D dncorrect & denied. The appellant has been treated as per law, rules & criteria in the

instant case having no violation of Articles 25 & 27 of the constitution of Islamic
Republic of Pakistan 1973 by the Respondents.

£ Incorrect & misleading. The stand of the appellant is illegal & without any cogent proof
& justification.,

F Legal. However, the Respondent Department seeks leave of this Honorable

Tribunal to submit additional grounds, record & case law at the time of
arguments on the date fixed.

* - Inview of the above made submissions, it is most humbly Prayed that this

Honorable Tribunal may very graciously be pleased to dismiss thé instant -

‘service appeal with cost in favor of the Respondent Department in the interest
of justice. o

Dated / /2018 ///l\y

Director
E&SE Department Khyber
Pakhtunkhwa, Peshawar,

(Respondents No: 2&3)
Secretary

E&SE Department Khyber
Pakhtunkhwa, Peshawar.
(Respondent No: 1)




v SEFORE _THE HONORABLE KHYBER PAKHATUNKHWA _SERVICE TRIBUNAL
PESHAWAR. L o

Service Appeal No: - :/2018

cerew T e District 2o ......Appellant.

VERSUS

secretary E&SE Department, Khyber Pakhtunkhwa & others. . ... Respondents

AFFIDAVIT

(. S - Asstt: Director (Litigation-Il) E&SE Department do hereby
Oiernly affirm and declare that the contents of the instant Parawise Comments are true &
forrectto the best of my knowledge & belief.

Deponent

Asstt: Dirgctor {Lit: 1)
E&SE Depdrtment, Khyber
PakhtunkRwa, Peshawar.




