~ Service Appeal No. 1054/2019

ORDER

28.04.2022

Learﬁed counsel for thé appellant present. Mr. Safiullah,

Focal Person alongwith Mr. Naseer-ud-Din Shah, Assistant

Advocate General for the respondents present. Arguments heard

and record perused.

Vide our detailed judg'men_t of today, placed on file of - '

Service Appeal béaring No. 541/2019 titled “Dr. Mustafa Versus

- Government of Khyber Pakhtunkhwa through Chief Secretary

and four others”, the appeal'in'hand stands dismissed. Parties
are left to bear their own costs. File be consigned to the record
room.

ANNOQUNCED
28.04.2022

(Mian Muhammad)
Member (Executive)

(Salah-ud-Din)
Member (Judicial




27.04.2022 Syed ‘Noman Ali" Bukhari, ‘Advocaté for the ap :ellant'
" present. Mr. Kabirullah Khattak, Additional Advocate General for

Syed Noman Ali Bukhari, Advocate stated at the bar that

~as Mr. Malik Akhtar Ali, Advocate is co-counsel in the instant

appeal and he was under the impression that the same will be

argued by the said counsel, 'howe\(er' the said counse! has

informed him that he is unable to appear before the Tribunal

N Atodvay due to illlnes's. Syed Noman Ali Bukhari, Advocate
E ~ requested that an.adjournment may be granted so as to enable
P | | him to argue the'instant appeal. Adjourned. To come up for
arguments on 28.04.2022 before the D.B. |
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(Mian Muhammad) . (Salah-ud-Din).
Member (E) : Member (J)




e . 31.03.2022 . Counsel for the appellant and Mr. Muhammad Adeel
AddI A.G for the respondents present.’ -
Learned AAG states that similar nature of appeals have
been decided by a Bench t:ornpnsrng of Mr. Salah-ud-Din,
learned Member_(JudiciaI)rand Mr. Mian Muhammad, learned
Membér(ExecutiVe)' Theretore this appeal is also’ pIaced.
before the ‘said Bench To" come up for arguments on |

25.04.2022 before the sard D.B. Q

(Mian Muhammad)  © ~ Chairman -
Member(Executive) - c
25.04.2022 Proper D.B |s not ava|Iab|e, therefore case to come up for

proper D.B on 27.04.2022.




20.09.2021 ‘ Counsel for the appellant and Mr. Javaidullah, DDA for
| the respondents present.
Learned counsel for the appellant seeks adjournment
for preparation and assistance. Request is accorded. To
come up for arguments on 20.10.2021 before the D.B. -

(Rozina Rehman)
Member(Judicial)

20.10.2021 Counsel for the appellant present.

Kabir Ullah Khattak learned Additional Advocate

General for respondents present.

B Learned counsel for the appellant requested for
- adjoutnment. Adjourned. ‘To -cofe up for arguments-“on-
- 31.01.2022 before:D.B.: .-

o

(Atig-Ur-Rehman Wazir) (Rozina Rehman)
Member (E) , Member (J)
31.01.2022 Learned counsel for the appellant present. Mr. Naseer

ud Din Shah Assistant Advocate General for the respondents

present.

File to come up alongwith connected Service Appeal
bearing No0.541/2019 titled Dr. Mustafa Vs.-.Government of
Khyber Pakhtunkhwa on 31.03.2022- before the D.B.

(Rozina Rehman) (Salah-Ud-Din)
Member (J) : : Member (J)




117.11.2020 Counsel! for appellant present.

Zara Tajwar learned Deputy . District - Attorney for

respondents present.

A request for adjournment was made. Request is acceded.
To come up for arguments on 01.02.2021 before D.B.

(Atiq ur Rehman Wazir), = (Rozina Rehrhah)
Member (E) Member (J)

| 01.02.2021 Due to COVID-19, the case is adjourned to 12.04.2021 for

" the same.,
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28.07.2021_ ’ Clerk of couhsel for the appe'llaht present. Mr. Javed Ulléh
| Assistant Advocate General for the respondents present.

Clnerk‘ of counsel for the appellant stated that learned
counsel for the appellant is unable to attend the Tribunal t'oday

due to strike of Lawyers. Adjourned. To come up for arguments
before the D.B. on-20.09.2021.

(ATIQ-UR-REHMAN WAZIR)  *- (SALAH-UD-DIN)
MEMBER (EXECUTIVE) MEMBER (JUDICIAL)
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©15.04.2020 ~ Due to public holiday on account of COVID-19, the case

is adjourned to 09.07.2020 for the sanﬁe.‘To ch'ie up for

%ader

the same as before S.B..

09.07.2020 . Counsel for the appellant present. .

Mr. Kabir Ullah Khattak learned Additional Advocate
General alongwith Hazrat Shah Suberintendent, for the

respondents present.

‘Written reply on behalf of respondents is still awaited.
Again, a request was made for. adjournment in order to
- furnish written reply/comments. Last opportunity is

granted. To come up for written reply/comments on

10.09.2020 before S.B.

- Member (J)

- 10.09.2020 - '-Counsé! for the appellant and Addl. AG alongwith Hazrat Shah,
S.0 for the respondents present.

The respondents have not furnished reply/comments despite last
opportunity granted to them on pre_vious date of hearing. The matter _
is, therefore, posted to D.B for arguments on 17.11.2020.

Chaifman




25.11.2019

07.01.2020

06.03.2020

Junior to counsel for the appellant and Addl. AG alongwith
Amjad Ali, Assistant and Muhammad Sajid, Superintendent for the

respondents present.

Represenfatives of the respondents seek time to furnish
the reply/comments. Adjourned to 07.01.2020 on which date the

requisite reply/comments shall positively be submitted.

Chairman

Counsel for the appellant and Addl. AG alongwith

- Sher Baz, SO for the respondents present.
Representative of the respondents seeks time to
furnish reply/comments. Adjourned to 06.03.2020 on
which date the requisite reply/comments shall positively

k \
Chair

be furnished.

Counsel for the appellant present. Mr. Kabirullah Khattak
learned Additional AG alongwith Saleem Javed Litigation
Officer for respondent No. 1 to 4 and Sajid Superintendent for
respondent No.5 present. Written reply not submitted.
Representatives of respondent No. 1 to 5 seeks time to furnish

written reply/comments. Adjourned. To come up for written

(Huiam Shah)

Member

reply/comments on15.04.2020 before S.B.

A
[ Y




;-

12.09.2019
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- Counsel for the appellant present.

Contends that the appellant was appointed initlally‘”"
on conttact basis on 18.12.1995. Subsequently 'througl'i
notlﬁcatlon dated 17.10. 2017 his service was regularlzed but
with effect from 01.07.2001. In the sard manner the
|nter‘ven|ng perlo_d between 18.12.1995 and 01-.O7..2001 was.

not counted towards the service benefits in favour of the

appellant Further contends that it has been settled by now

that the period of service put.in on adhoc br contract basis is

to be rec’koned»for the purpose of seniority and other bene'flts Lo

upon subsequent regularization of a civil servant. Relies on

judgment reported as 2018-SCMR-380.

In view of the arguments of learned counsel instant

appeal is admitted for regular hearing. The appellant is -

directed to deposit security and process fee“witnin 10 days.

‘Thereafter notices be issued to the reSpondents To come up,

‘jfor written reply/comments on 25.11.2019 before S B.

Chairman-



- Form- A
v .
FORM OF ORDER SHEET
- Court of |
Case No.- 1054/2019
S.No. Date of__order Order or other proceedings with signature of judge
proceedings
-1 2 - 3
1. 16/08/2019 The appeal of Dr. Sadreef Kumar resubmitted today by Mr. Malik
Akhtar Ali Khan Advocate may be entered in the Institution Register and
put up to the Worthy Chairman for proper orger please. .
%ﬁ&(u 4
REGISTRAR ’M?’ '
7. }610?1 bﬁ ) This case is entrusted to S. Bench for preliminafy hearing to be

put up there on /'}/6)? “7

L

CHAIRMAN




The appeal of Dr. Sardeef Kumar s/o Hukam Chand received to-day i.e. on 17-07-2019 is incomplete
on the‘fdliowihg score, which is retufned to the counsel. for the appellant for combletion and

resubmissio w&thin 15 days., .

N

1-7 Aprexures of appeal may be properly flagged.

2\ Copy of judgement of Hon' ble Peshawar High Court Peshawar mentloned in para-5 of appeal is

attached which may be placed on it.

3V Merfiorandam of appeal should be got signed by counsel.

4-Hroperly fill the affidavit.

5%/ Annexure at page 4, 5, & 6 are illegible which may be replaced with Ieglb!e/better one.

Sﬂthe annexure should be attested.

74/0ne copies/sets of the appeal along with annexures i.e. complete in all respect may also be
submitted.

%&

i

No. /d 33 /S.T,
ot /9 — 2—ja010. Lo N

“ REGISTRAR ™

SERVICE TRIBUNAL

o ~ KHYBER PAKHTUNKHWA
. PESHAWAR.

Mr. Malak Akhtar Ali Khan,
Adv, Mardan.
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BEFORE THE PROVINCIAL SERVICE TRIBUNAL PESHAWAR

| Appeal No. !D\S’L(\
Sardeef Ig}zmar.';. . Versus

/201@

Govt. of KPK Health Departmerit

% INDEX

5. No. ' Description Page Num berW
| Ground of Appeal - {,___g
2 Appointment Order (\/(
3 | Regularization Notification by g
SRS ¥ ¥ V.. & /
4 Department Appéal , g O
5 Wakalatnama

ldentified by

Malak Akhtar Ali Kha
Mardan

n Advocate

Deponent
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BEFORE THE PROVINCIAL SERVICE TRIBUNAL PESHAWAR

Kh.)’bor

Sy i a]k"'tl!k‘

g
ribunag

Appeal No. '/D'YI/! /201% Binry ng. —.@é
' 23]
Sardeef Kumar S/0 Hukam Chand resident of pir Baba,

District Bunir.. T e oe Appellant,
Dr.Sardeef Kumar SMO/TH Pacha Killay Distt:Buner
K Versus

I. Govt. of KPK through Chief Secretary.

Su:letzuy to Govt. of KPK, Healt h Department Khyber Pakhtunkhwa,
Peshawar.

Secretary of Govt. of KPK, Law & Parliamentary Affairs Department
Civil Secretariat Peshawar.

4. Secretary of Govt. of KPK, Establishment Department Civil Secretariat
- Peshawar .

* Secretary to Finance Depaltment KPK, Civil Secretariat Peshawar.

o2

W

o

APPEAL U/S SECTION-4 OF THE SERVICE TRIBUNAL
ACT 1974 AGAINST THE DECISION OF RESPONDENTS
NO.1-4 WHEREBY THEY HAD NOT CONSIDERED THE
CONTRACT PERIOD OF PETITIONER SERVICES W.E.F
1995 TO 200IWHEREBY THEIR CONTRACT PERIOD
' ABOUT 5/6 YEARS WERE NOT CONSIDER FOR
SENIORITY MOVE OVER . IN VIOLATION OF THE
JUDGMENT OF HONORABLE SUPREME COURT AS
LAID DOWN IN 2008 SCMR PAGE-380.

FACTS
1. That tiie appellants No.l were appointed on contract basis in the
Health ‘Department under supervision of Respondent No.l Medical
Ofﬁcer‘_fBPS-N in the year % “fy- WS—
2. That t‘hé appointiment on contract basis as stop gap arrangement.
3. That ili-. Govt. of KPK Civil Secretariat Amendment Act 2013. The

appellants were regularization W.E.F 01.07.2001.

4. That the intervening period w.e.f (& [2 wgﬁjéru’pto 01.07.2001

were not considered for seniority, more over. To the next grade etc.

-

i
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That the appellants filed W.P No0.35/8/2017 before Peshawar High
Court-Peshawar, whereby appellants were directed to approach service
tribunal for their grievances, which may kindly be considered as

department appeal.

That the appellants in directions of Honourable Peshawar High Court

‘ﬁl;éd. fl" his appeal on the following grounds inter alia grounds:

That the acts of respondent No.1 is illegal, against wrong & clear
violation of authoritative judgment of Honorable Supreme Court

needs to strick down.

Thjat respondents No.1 while the intervening period of appellants
wef (%12 (994 till 01.07.2001 for the purpose of seniority is
un“justiﬁed, illegal as there was no break in their services no
adverse remarks. As the appellants were performing the similar
duty, same responsibility, same obligation no difference‘ in their
‘duties, responsibility obligation to that of regular employee.
Do’;ctors duly appointed by competent authority. Such ignorance of

intervening period is not permissible in the eye of law reliance be

placed PLD 1970 Quetalls.

That in view of 2014 SMR 1289 seniority will be reckoned from

the initial appointment.

y

Thiat in view of 2018 SMR 380 that any civil servant works on
telﬁporary adhoo contract basis for 10 years in BPS-17 shall be
en%tled to be promoted to BPS-18. Meaning thereby contract
pey;iod shall be considered from seniority,vmoreover etc. but.
;'6533011d611ts No.10 rais ignored such authoritativé judgment of apex

court has committed gross illegalities.

That the judgments of Apex court is binding on all organ of the
country and are under legal obligation to follow the verdict of Apex
court,

That the Appellants seeks leave of this court Honorable Tribunal to

agitate further grounds als.

*
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GOVERNMENT OF KHYBER PAKHTUNKHVIA: \
I HEALTH DEPARTMENT | Y :

"Dated Peshawar the 17% Qciober, 2017

-

’_C);.'EIICATlorJ L ' S
' g ‘ \

]

',NO SO{&{H l!f3~18/2016' m pu:suana. Il Judgmenl ol Peshawarl :ig,*) Caurt
. R P;snawar dated 18- 11~2008 in- Wnt Peuluon ho. 1510 of 2047, fead Ml sub section C
pof Sechon 2.0 }he Khyber Pakhtunkhwa. Civil. Sewant (Amendmenz) Act 2005 B
c(hyhen Pakhtu.n‘(hwa At noilX of 2005) and provision Under & Jb ‘saction 4,of
;3ecbon 1 ' "bl' CMI Sewan{ (Mnendment) Act 2013 coupted with the reguiamahon
order of*appe!lenls #md snmﬁady pfaocd vees ]'2005 lha semces of foilowing doclor" C
(appel!enls'as weli as slmﬂaﬂy p!aced) are hereby ragu!ar”;zpd wilh eﬂect from dates .

as memiohed against each: -

S ‘Namo cmcctor T ofo.;;sff ; atcof!nltlnl g omo of
# " Domicife Appolntmmt Ragulari zatfon
‘ T - A oncontract " UnddrAct 2005 .
¢<) ‘ N S ‘basts o

% 1) Ur Bakht Zada §/0 . 81017959 ‘23.14._1995 “01-07-2001
' Gul Muhammiad, 15urat : : :
N\ MBBS- R ' -
? *Breaaa_ﬁnmﬁlﬂ.//m 091951 - 23.11.1996 01-07-2001
BadshahKhan - : » .
| |mBBST . Swal - : -
13, | DrHardon Masir Karak/ 23111895 | . 01-07-2001
: Y ‘Kfiatiak 'SIO Rab 1319&3 - S
LT e NawazMBBS . : 3 R .
Lo " [4z{Dr¥ousatihan:S/0. Mardan/ 23111995, 61072001 |

|t Réninan. MBBS [114.3.1968." |

5. [ Dr.Riaz Aimed 9/0 - |Mohmand. . 23.14‘.1995 . 01-0?'-2001 N
Rehmawnah«msss A15.8:1951 : N
Dr. NamgnreKhan 1:16:04,1962: 23 11 19§§_' s 07«2001. FRIE
JMOhmand o S
T‘ Da;wesh Khan LA B

‘WMBBS, . ; A
D’Mu ammadAjmat Mohmand ~23,11,4995 -01-07-2001. . D
OZarinKhan

0
{

Joaisy_ SRS
28.04.1966 « 23‘11.1995.7 7 Q107-2001
fMohmand B R /2
A@encv . ’

- ; e 20, GTO3A961 | 24.11.4996" TORGTA00T
i ‘ > ‘B hramand*MD’t 7‘6‘«3 Lo

9

o0

“ -anned by CamScannar
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BEFORE THE PESHAWAR HIGH C

wpNo. 25 2 ﬁ/_zow

1. Dr. Hanif Afzal DHQ, DHQ Hospital Mardan, 2.
DHQ Hospital Mardan, 3. Dr. Muhammad Aziz, DHQ Hospital, Mardan,

4.Dr. Akbar Khan, THQ Hospital Takht Bhai, 5. Dr. Arshad I\han DHQ
Hospital - Mardan, 6.Dr. Shah Jehan S/o 7.Dr. Muhammad Kamal, DHQ
Hospital Mardan, 8.Dr. Fayaz Alj, DHQ Hospltal Mardan, ‘9. Dr. Muhammad
z Durrani, DHQ Hospital Mardan, 10. Dr. Saeed ur Rehman R/o House

1*-&43 @mmad Tahir,

Parve
No.113, Canal Road, Afghan Colony Peshawar, 11. Dr. Saldeef Kumar C/o

Muhammad Saeed Batt Gurh Mandi Peshawar, 12. Dr., Abdul Ghafoor CM
Hospital Totalai Buner, 13. Dr. Sajxd Khan DHQ Hospital Mardan 14. Dr.
Mustafa District Swat, 15. Dr. Abdul Wahab District Mardan, 16. Dr.
Muhammad Riaz District Mardan, and 17 Dr. Muhammad Ayaz District

Mardan. -
VYersus

1. Province of KPK, Through Chief Secretai'y Civil Secretariat Peshawar.
2. Secretary to Govt. of KPK, Establishment Department Civil Secretariat

Peshawar.
3. Secretary to Govt. of KPK, Law & parliamentary’ affairs Department
Civil Secretanat Peshawar. :

4. Secretary to Govt. of KPK, Health Department KPK, Peshawar.

WRIT PETYITION UNDER ARTICLE 199 OF THE CONSTITUTION.
OF ISLAMIC REPUBLIC OF PAKISTAN 1973. |

PRAYER:

P

By acceptance ‘of this W.P writ be issued to respondent No.4 to
consider the period initial appointment i.e. 1995, 1998, 1999) for the purpose

of scniority nlary & pensionary benefit although directed by this Honourabie

FILED-T ODA
Depug) eamtmr AEIA%%EED
Peshawar Kigh Cou

371 AUG 2017 0_.7 JAN 2019
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" . Versus
Provlnce of KPK through Chief St.cretary Peshwar and others

JUDGMENT

¢

v

Date of hearing: 30.1 0.2018 .

Petitioner (s): G - V% Cw A s K Wpsuedta .

. Respondent (s): %;- !liz' /ggaé:. o K Dboanicd L0 Ly

WAQAR AHMAD SETH, CJ:-  Through the

L
’

instant Writ Petition, petitioners have prayed for issuance of

. -

" an appropriate writ with the following prayer:-

-

“It is therefore humbly prayed that bv
acccpmncc of this W.P. respondernt No.S be
directed to’ consider the intervening period
(1995-2001) for seniority, prontotion movers
after approval of Governor KPK to give
retrospecttve effect to .their regularization
2001 & it is further prayéd that respondent
No.4 be restrained from the preparation of
Seniority list U/S 8 of Civil Servant Act
1973. Any further relief may ‘deem fit may
please be granted”.

.

2. Brief facts' of the case are that the petitioners

.

were appointed in Health Department on contract basis in ;he'

year, 1995, however, subsequently, when Civil Servant’

/,{ (Amendment) Act, ‘;’,005 was promulgated, services of the

4

’
z

TATTESTED % o
EXAMINER :
,_ﬁ?eéhawarwghcgmﬁ"ﬂm _

07 JAN 2019




petitio‘nérs were regularized*ﬁom 2001. According to the

petitioners, reapondent No. 4 is U'ymg to prepare se;niority list,
in which, their intervening penod in between 1995 to 2001 has
been iénored for seniofity purpose, which wilifresult the iunior
most will become senio’r to them altﬁough ;their ser'vices are .
Qi;hout break. Moreover, the act of resgondent No.4 is béséd

on discrimination as Dr. Muhammad Igbal was appointed on

.

’ © regular basis w.c.f. date of his initial appointment; hence,
feeling aggrieved, the petitioner has filed the instant Writ

- Petition.

3

3. Arguments heard and record perused.

4,  Admittedly, the grievance of petitioners relates o

’

‘erms and conditions’ of their service, the appropriate

. -~ . remedy for seeking their redressal, "\'vould surely be the

.

’

Services Tribunal.
5. ~ This Court is barred under Afticle 212 of the
Constitution of Islamic Republic of Pakisian, 1973"t0 take

cogmzance of any matter relatmg to “terms and conditions’ of

. . ) - service.of a cxvxl servant. The Apex Court in Ali Azhar Khan
/’4 'galoch ’s case (2015 SCMR 456) has again laid down that

ATTESTED . i
EXAMINER

Pashawar High Cou ' ’
- JAN 2019 '

’




3

the issue relating to the “erms and conditions’ of service
cannot be entertained. by. a High Court either in its
constitutional jurisdiction or in its original civil jurisdiction

4

 being barred under Article 212 of the Constitution.
6.  In vicw of the nbove, this Writ Detition l)'cing not

maintainable is hereby dismissed. However, the petitioners

may approach the Services Tribunal for redressal of, their

grievance. . B .
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The Sceretary 16 ey, Depe

IMent

Civil Secretany, Peshaway
throush . Proper Chagel
Subject : DEPARTME > -
: NTAL APPEAL/REPR}:
RsSIR
! hat the appellant was Ippoiated in Heulty Depantment o Medid Office
Filialt Hler un
13-12-199S on conwact L_HISIN
2 That the appellant served the Jeparoncat withow 0y Brev un contrag busia Tl dyeg
3 That there is no adve

a ’ ., J . ; M
Fot  Témerys or any complaas Uapainig the preseat eppoeliang

4 That on the appeliunt was regulanized with effect from 1-07-2003

That the appellant was serving since 18- 12-1995 therefore appellant should have
been regularized from initial appointment ie¢ 1%-12-199%

6 That in view of judgment of APEX Coury 2014 SCMR 289, 2015 SCMR 380

Seniority will be reckoned fiom initial appointment whether that appoint, sent is

on adhoe basis, contract or temporary basis .

. 1t is therefore humbly prayed that on acceptance on this appeal the sppeiiant

available under the law to the petitioner.

A ' 1N

DR SARDEEY RUMAR

intervening pcniéd of Contract may kindly be consider for sentonny and other Heref,

SMO TiQ Pachs Kalay Listy; Buoar
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',_.'V_AKALAINAMA "

NO /oS“C /20 /Q7

- INTHE COURT OF _ /4/0 %,Um\ @ Bomo /@g/m&;

D\/ <—x~r[ﬂ&» l ”/(,U U/\O Sy :

Appellant |
- Petitioner -
o t “Plaintiff
T VERSUS L
/2‘\ o\ 4“ ij !O\ '0 Respondent (s)

‘ | Defendants (s) ‘
g I/WE D\/ Qrv\:c;Qo& \/(W\no\: :

do hereby appoint and constitute the SYED NOMAN ALY BUKHARI Advocate
High Court for the aforesaid Appellant(s) Petltloner(S) Pla111t1ff(s) /

Respondent(s) Defendant(s) Opp051te Party to commence and prosecute / to

appear and defend this action / appeal / petition / reference on my / our behalf and

al proceedlngs that may be taken in respect of any apphcatmn connected with the

.same including . proceeding in taxation and application for l"‘VICW to draw and

deposrc money, to file and take documents to accept the moccss of the court; to
.appomt and instruct council, to represent the- aforesald Appellant Petztloner(S)

Plalntlff(s) / Respondent(s) Defendant(s) Oppos1te Party’ dglCC(S) rathy all the.
acts done by the aforesald

DATE___ 20 I %é/

- (CLIENT) -

ACCEPTED

A~ "
SYED NOMAN ALIBUKHARI
: ADVOCA IE HIGH COURT

1

'ELL NO: 0306-5109438




