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ORDER
.13^" July, 2022 1. Mr. Akhtar Ilyas, Advocate, learned counsel for the appellant

present. Mr. Muhammad Adeel Butt, Addl: AG alongwith Mr. 

Muhammad Tufail, Assistant office of the Directorate, Elementary 

& Secondary Education (E&SE), Peshawar and Mr. Iftikhar U1

''Ghani,^DEO(M) Bun^r in.person present.
-•» .-4 . 3* WA'l

2.-.v^ %^ ^^^^our detaU^^^order'^f today p^aced^in Service Appeal N‘o^ 

82/2018 titled “Abdur Rashid-vs- the Government of Khyber

Pakhtunkhwa through Secretary Elementary & Secondary Education 

(E&SE), Department Peshawar and others” (copy placed in this file), 

this appeal is also disposed of on the same terms. Costs shall follow 

the events. Consign.

t

!

Pronounced in open court in Peshawar and given under our 

hands and seal of the Tribunal this 13"^ day of July, 2022.
3.

(KALIM ARSHAD KHAN) 
CHAIRMAN

VS
(FA^EHA ^UL) 

MEMBER(E)
•f
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Proper DB is not available, therefore, the case is 

adjourned to^l "^7 ^Mor the
25.11.2021

Beforesame

;•

Reader

i

V

15.06.-2022- Learned.counsel for the appellant present. Mr. Yakmin Khan, ADEO

alongvviih Mr. Kabirultah Khattak, Additional Advocate General for the 

respondents present.

Learned counsel for the appellant requested for adjournment on the ground 

that he has not made preparation for arguments. Adjourned. To come up for 

argumenis_on 13. ,2022 before the D.B.

7^;

(MiAN MUHAMMAD) 
MEMBER (EXECUTIVE)

(SALAH-UD-DIN) 
MEMBER (JUDICIAL)

i-.

: X.
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05.08.2021 Learned counsel for the appellant present.

Mr. Kabirullah Khattak, Additional Advocate General alongwith 

Ubaid-Ur-Rehman ADO (Litigation) for respondents present.

Former made a request for adjournment being not in 

possession of the file today. This being an old case be fixed in last 

week of September, 2021 for arguments. Adjourned. To come up for 

arguments on 23.09.2021 before D.B.

iq Ur Rehman Wazir) 
Member (E)

• 23.09.2021 Counsel for the appellant and Mr. Muharnmad 

Rasheed DDA for the respondents present.

Learned counsel for the appellant requested.for 

adjournment for preparation and assistance. Case to 

come up for arguments on 25.11.2021 before the D.B.

(Rozina Rehman) 
Member(Judicial)

Cl 11 Id 11
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B14.01.2021 , Junior to counsel for appellant and Kabir Ullah Khattak 

learned Additional Advocate General alongwith Ubaid ur Rehman 

ADEO for respondents present.
- i

s. •

Due to COVID-IO, the case is adjourned to 01.04.2021 for 
the same as before.

1

Due to non availability of the concerned D.B, the case is 

adjourned to 20.05.2021 for the same.

01.04.2021

05.03.2021 Due to pandemic of covid-19, the case is adjourned to 

05.08.2021 for the same before D.B.

r
I
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Due to COVID19, the case is adjourned to 

2020 for the same as before.
.2020

■;:v.

it:)-: •:
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06.07.2020 Due to COVID19, the case is adjourned to 31.08.2020 for
the same as before.

n. ; .
> ■''

31.08.2020 Due to summer vacation, the case is adjourned to 

05.11.2020 for the same as before.
t
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Junior to counsel for the appellant and Addl: AG 

alongwith Mr. Obaid Ur Rehman, ADEO for respondents 

present.

05.11.2020

i'

The Bar is observing general strike, therefore, the 

adjptfiiied to 14.01.2021 for hearing before the D.B.
4

matter is

I
j^\

ChaW(Mian Muhamma^ 
Member (E)

man
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09.01.2020 Due to general strike of the Khyber Pakhtunkhwa Bar 

Council, the case is adjourned. To come up for arguments 

on 03.03.2020 before D.B.

Member Member

Counsel for the appellant and Mr. Kabirullah Khattak, 

Additional AG alongwith Mr. Muhammad Irfan, Assistant for 

the respondents present. Learned counsel for the appellant 
seeks adjou/nrffent. Adjourned. To come up for arguments 

on 08.04.2Q20 b^ore D.B.;^

03.03.2020

(M. Amin Khan Kundi) 
Member

(Mian Mohammad) 
Member

b
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09.10.2019 Due to official tour of Hon’ble Members to Camp
>

Court Swat, instant appeal is adjourned to 20.12.2019 for the
same.

Learned counsel for the appellant present. Mr. 
Kabirullah Khattak, learned Additional Advocate General 
alongwith Mr. Obaid Ur Rehman, ADO present. Learned 

counsel for the appellant seeks adjournment. Adjourn. 
To come up for arguments on 26.12.2019 before D.B.

18.12.2019

Member Member

26.12.2019 Clerk to counsel for the appellant present. Mr. 
Muhammad Jan, DDA alongwith Mr. Obaid Ur Rehman, 
ADEO for respondents present. Clerk to counsel for the 
appellant submitted an application for adjournment as 
learned counsel for the appellant has gone to Islamabad 
due to his personal engagements. Adjourn. To come up 
for arguments on tomorrow i.e 27.12.2019 before D.B.

\

Member Member

27.12.2019 Counsel for the appellant present Mr. Muhammad 
Jan, DDA for respondents present. Learned counsel for 
the appellant seeks adjournment. Adjourn. To come up 
for arguments on 09.01.2020 before D.B.

Member Member
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30.H2019 Learned counsel for the appeUant and Mr. Muh^mad 

Jan learned Deputy District Attorney present. Learned, counsel 

for the appellant seeks adjournment. Adjovirn. To come up for 

arguments on 15.05.2019 before D.fT

.

•• >
* V

MemberMember

Counsel for. the appellant and Addl. AG for the 

respondents present.

15.05.2019.

Due to demise of his father, learned Member of the 

Bench (Mr. Hussain Shah) is on leave. Adjourned to 

24.07.2019 for arguments before the D.B.

rrpanChai

Learned counsel for the appellant present. Mr. Usman 

Ghani learned District Attorney for the respondents present. 

Learned counsel for the appellant seeks adjournment. 

Adjourned. To come up for arguments on 09.10.2019 before

24.07.2019

D.B.

\

(M. Amin Khan Kundi) 
Member

(Hussain Shah) 
Member

T
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Clerk to counsel for the appellant present. Shakeel 

Superintendent representative of the respondent department 

present.. Written reply not submitted. Representative of the 

respondent department seeks time to furnish -written 

reply/corhments. Granted. To come up for written 

reply/comments.on 13.02.2019 before S.B

24.01.2019 .

' J/
v'. '

A-\
Member\'

■ 13.02.2019 Learned counsel for the appellant and Mr. Kabir 

Ullah Khattak learned Additional Advocate General 

alongwith Ubaid ur Rehman ADO present.

Representative of the respondent department submitted

written reply/comments. Adjourn. To come up for 

rejoinder/arguments on 28.02.2019 before D.B.

Member

■ V' 28.02.2019 Clerk to counsel for the appellant and Addl. AG 

' alongwith . Hayat Khan, AD - and Ubaidur Rahman, 

ADO for the respondents present.
r--.1

i.

Due to general strike on the call of Bar

Association instant matter is adjourned to 30.04.2019 

before the D.B.
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Neither appellant nor his counsel present. Mr. Kabiruilah10.08.2018
Khattak, Addl: AG for respondents present. Case to come up 

for written reply/comments on 09 .10.2018 befc '.B.

Chairman

Counsel for the appellant Mr. Akhtar Ilyas Advocate 

present. Mr. Kabiruilah Khattak, Addl. AG for the 

respondents present and made a request for adjournment. 

Granted. To come up for written reply/comments on 

27.11.2018 before S.B.

09.10.2018

cChairman

Learned counsel for the appellant and Mr. Kabir Ullah 

Khattak learned Additional Advocate Genera! alongwith Mr. Hayat 
Khan Assistant Director present. Written reply not submitted. 
Representative of the respondents seeks time to file vuritten 

reply/comments. Granted. To come- up for written 

reply/commentS;ori, 18.12.2018 before S.B

27.11.2018

"i

• 1.

A

ember

Learned counsel for the appellant and Mr. Kabiruilah 

Ichattak learned Additional Advocate General alongwith 

Muhammad Azam KPO present. Written reply not received. 

Representative of the respondent department seeks time to furnish 

written reply/comments. Granted by way of last chance, lo come 

up for,written reply/comments on 24.01.2019 before S.B.

18.12.2018

Member .



-'t

"V •:

jT07.02.2018 Counsel for the appellant present. He submitted preliminary 

arguments that similar appeal no. 363/2016 titled, Shireen Zada-vs- 

Education Department and appeal no. 489/2017 titled Sher Yazdan-vs- 
Education Department have already been admitted jo regular hearing. This 

has also been brought on the same grounds.

V
A •

In view of the orders in the above mentioned service appeals this 

appeal is also admitted to regular hearing on the basis of the submission of 

the above mentioned plea. The appellant is directed to deposit security and 

process fee within 10 days. Thereafter notices be issued to the respondents 

for written reply/comments on 16.04.2018 before S.B.

(AHMAD HASSAN) 
MEMBER

I

16.04.2018 Clerk of Ihc counsel for appellant and Addl: AG for the 

respondents present. Security and process fee not deposited. Appellant is 

directed to deposit security and process foe within scven(7) days, thereafter 

notices be issued to the respondents for written reply/commenls on

05.06.2018 before S.B.

Member

i

05.06.2018 Learned counsel for the appellant present. Learned Additional 
Advocate General present. Security and process fee not deposited. Learned 
counsel for the appellant requested for further time to deposit security and 
process fee. Requested accepted by way of last chance. Five days given to 
'deposit security and process fee. Thereafter notices be issued to the 
respondents for written reply/comments. To come up for written 
reply/comments on 10.08.2018 before S.B

ADDef^f Dnoositeef
D

Member

V -•

A' I'.'., ''.‘■i’ ' ■'Alir'.- i •-J ..A',. ;



, /
■I

Form-A
<<• FORMOF ORDERSHEET

Court of

92/2018Case No.

Date of order 
proceedings

S.No. Order or other proceedings with signature of judge

1 2 3

23/1/2018 The appeal of Mr. Hakeem Khan presented today by Mr. 

Akhtar Ilyas Advocate, may be entered in the Institution 

Register and put up to Worthy Chairman for proper order 

please.

1

RE R

2- This case is entrusted to S. Bench for preliminary hearing 

to be put up there on 9- li-l

?

- -
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL, PESHAWAR

aiS.A. No. •. /2018

Shamsul Islam Appellant
■/

Versus

Govt, of KPK through Secretary, (E&SE), 
Department, Peshawar and others............. Respondents

INDEX

S.No. Description of documents. Annexure Pages.
Appeal1.
Copy of consolidated judgment 
dated 31.07.2015______________
Copy of order
30.10.2014 Prc¥i<fHayi

2. A

3. B

4. Copy of W.P.No.l951 and order
Copy of order of august Supreme 
Court of Pakistan dated 20.09.2017

C
5. D

6. Copy of departmental appeal / 
representation': ^

E ^0-

MWakalatnama7.

Dated:

pellant

Through

Akhtar Ilyas
Advocate High Court 
6-B Haroon Mansion 
Khyber Bazar, Peshawar 
Cell: 0345-9147612

i;
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BEFORE THE KHYBER PAKHTUNKPIWA SERVICE
TRIBUNAL, PESHAWAR Khybes* PnfefitufeSiwa

fe»c»-vicp« j'i'ibuiiiSiU ^1S.A. No. /2018
ISliary No..

Shamsul Islam SST (G) 
GHSS, Jangai, District Buner Appellant

VERSUS

Govt, of KPK through Secretary, Elementary & Secondary 
Education (E&SE), Department, Peshawar.

Director, Elementary & Secondary Education, (E&SE), Khyber 
Pakhtunkhwa, G.T Road, Peshawar.

1.

2.

District Education Officer (M), District Buner at Daggar.3.

Respondents

APPEAL U/S 4 OF KHYBER PAKHTUNKHWA 

SERVICE TRIBUNAL ACT, 1974 FOR 

TREATING THE PROMOTION OF THE 

APPELLANT FROM THE DATE HE HAS 

QUALIFIED ON, AND THE VACANCIES HAD 

BECOME A VAILABLE:

Sheweth;

1) That numerous vacancies of SST in BPS-16 were available in the 

respondent-department since long and no steps were taken for 

against those posts. However, in the year 2009 an 

advertisement was published in the print media, inviting 

applications for appointments against those vacancies, but a rider 

was given therein that in-service employees would not be eligible 

and they were restrained from making applications.
19

2) That the appellant do belong to the category of in-service 

employees, who were not permitted to apply against the stated 

SST vacancies.

3) That those who were appointed on adhoc/ contract basis against 
the abovesaid vacancies were later on regularized on the strength 

of KPK Employees (Regularization of Services) Act, 2009 (Act 
No.XVI of 2009)
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4) That the regularization of the adhoc/ contract employees, referred 

to in the preceding para, prompted the left out contendents, may 

be the in-service employees who desired to take part in the 

competition or those who did fall in the promotion zone, to file 

writ petitions, which were ultimately decided vide a 

consolidated judgment dated 26.01.2015 (Annex “A”)

That while handing down the judgment, ibid, the Hon’ble 

Peshawar High Court was pleased to consider the promotion 

quota under paragraph 18 of the judgment, as also a direction 

was made in that respect in the concluding para to the following 

effect

5)

^^Official respondents are directed to workout the 

backlog of the promotion quota as per above mentioned 

example, within 30 days and consider the in-service 

employees, till the backlog is washed out, till then there 

would be complete ban on fresh recruitments**

6) That the appellant was considered for promotion, pursuant to the 

findings given by the august High Court in the abovereferred 

judgment, and he was appointed on promotion on 30.10.2014 

(Annex “B”), but with immediate effect, as against the law laid 

down by the august Supreme Court, that the promotees of one 

batch/ year shall rank Senior to the initial recruits of the same 

batch/ year.

7) That till date seniority list of the SSTs in BPS-16 has not been 

issued, as against the legal obligation of the respondents to issue 

seniority list every year..

8) That though the appellant was having the required qualification 

much earlier and the vacancies were also available, but he was 

deprived of the benefit of promotion at that juncture, as against 
the principle of law laid down by the apex Court in the case of 

Azam All reported 1985 SCMR 386 and followed in 

Muhammad Yousaf (1996 SCMR 1287). As such he was 

deprived from the enjoyment of the high post not only in terms of 

status but also in terms of financial benefits for years. It may not 
be out of place to mention here that the appellant was at 
promotion zone at the time of Regularization of Adhoc recruits 

of2009.

9) That appellant alongwith others filed W.P.No. 1951-P/2016 for 

issuance of seniority list and considering the appellant from the
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date when the Adhoc Employees were regularized instead of 

immediate effect.

10) That the stated writ petition has been decided by worthy 

Peshawar High Court vide order dated 01.12.2016. (Copy of 

W.P.No.l951 and order is attached as Annex “C”)

11) That the respondents assailed the judgment of Peshawar High 

Court referred to in Para-4 above before the august Supreme 

Court of Pakistan. On 20.09.2017 (Annex “D”) the respondents 

withdraw the petition and as such the judgment of hon’ble 

Peshawar High Court attained finality.

12) That after the withdrawal of appeals, the appellant preferred 

departmental appeal/ representation (Annex “E”) to respondent 
No.2, through proper channel, which was not decided/ responded 

within the statutory period, hence the instant service appeal, 
inter-alia on the following:-

GROUNDS:

A. That the appellant was equipped with all the requisite 

qualification for promotion to the posts of SST (BPS-16) long 

ago and also the vacancies were available but for no valid 

reason the promotion was withheld and the post was retained 

vacant in the promotion quota, creating a backlog, which was 

not attributable to the appellant , hence, as per following 

examination by the august Supreme Court, the appellant are 

entitled to the back benefits from the date the vacancies had 

occurred;

^^pwmotions of such promotee (appellant In the 

instant case) would be regular from date that the 

vacancy reserved under the Rules for 

departmental promotion occurred”

B. That the appellant has a right and entitlement to the back 

benefits attached to the post from the day of the qualification of 

the appellant and availability of the vacancies coincided.

C. That the appellant being the promotee of one and the same 

batch, are required to be placed senior to the fresh appointees, 
but the respondents have sat on the seniority list and uptill now 

no seniority list whatsoever has been issued/ circulated. ,
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That the appellant has been discriminated, which goes against 
the provision of Articles 25 and 27 of the Constitution, 1973.

D.

That the appellant has not been treated in accordance with law 

as against the provisions of Article 4 of the Constitution.
E.

That appellant reserve his right to urge additional grounds with 

leave of the Tribunal, after the stance of the respondents 

becomes known to him.

F.

Prayer:

In view of the foregoing, it is, therefore, prayed that on 

acceptance of this appeal, this Hon’ble Tribunal may be pleased to 

issue , an appropriate direction to the respondents for treating the 

promotion of the appellant from the date he was qualified on, and the 

vacancies had become available, and the impugned order may kindly 

be modified by giving effect from the date when the fresh recruits are 

regularized w.e.f 2009 alongwith back benefits in accordance to the 

judgment dated 26.01.2015 and also to circulate the seniority list of 

SSTs (BPS-16), giving senior positions to the appellant being 

promotee against the fresh recruits.

Any other remedy to which the appellant is found fit in law, 
justice and equity may also be granted^^,^

^?ctTant

Through
Aklrar Ilyas
Advocate High Court

AFFIDAVIT

I, do hereby affirm and declare on Oath that the contents of the 
accompanying Appeal are true and correct to the best of my 
knowledge and belief and nothing has been concealed from, this 
hon’ble Court.

Deferent

atte™
NOTARY FUrilC j'j

X

s- -o
\ X

I
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JUDGMENT SHEET
i

PESHAWAR HIGH COURT.PESHAWAR^\
(JUDICIAL DEPARTMENT)

Writ Petition No.2905 of 2009.

petitioN^:^^^0
ATTA ULLAH AND OTHERS

'A-.VERSUS.

THE CHIEF SECRETARY KPK ETC....RESPONDENTS..

JUDGMENT.

01-Date of hearing

Appellant/Petitioner ■h'^^ C'^jh i ; fd 

Respondent

(./

r\,UH
(J1

ClSA^cUaY (Tji i - kj'CZA 4p|V0C^^A'/(g.
u / iL V

WAQAR AHMAD SETH,J:- Through/this- single

judgment we propose to dispose of the instant Writ Petition

No.2905 OF 2009 as well as the connected. Writ ■Petition

Nos.2941, 2967.2968,3016. 3025.3053,3189.3251:3292 ■ of.-'-

2009,496.556,664.7256,1662,1685,1696.2176..2230.250t.269.6,

2728 of 2010 & 206, 355,435 & 877 of 2011 ashcdrnmonY.''

y ' question of law and fact Is involved in ail these 'petitions..

•.

/ ■ .
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2- The petitioners in all the writ petitions- have

approached this Court under Article 199 of the Constitution of

Islamic Republic of Pakistan, t973 with the foUowing 'relief:.

“It is, therefore, prayed that on acceptance 

of the Amended Writ Petition the above 

noted Act No.XVI 2009 namely ‘The North 

West Province Employees (Regularization 

of Services) Act, 2009 dated 24^’' October, 

being illegal unlawful, without 

authority and' jurisdiction, based on

2009'

I
malafide intentions and being

unconstitutional as well as ultra vires to'-..'

the basic rights as mentioned in the

constitution be set-aside and the

respondents be directed to fill up the above

noted posts after going through the legal

and lawful and the normal procedure''as

prescribed under the prevailing laws

instead of using the short cuts for obliging

their own person.

It is further prayed that the

notification No.A-14/SET(M) dated

11.12.2009 and NoUfication No.A-17/SET(5) , .

Contract-Apptt:2009 dated 11.12.2009, as .

\ well Notificationas

No.SO(G)ES/1/85/2ap9/S.S(Contract) dated
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\

I

31.05.2010 issued as a result of above. '. '

noted impugned Act whereby all the private

respondents have been regularized may

also be set-aside in the light of the above.
■ •;

submissions, being illegal, unlawful, in-
■!

constitutional and against the fundamental
i

rights of the petitioners.

Any other relief deemed fit and

proper in the circumstances and has not

been particular asked for in the noted Writ

Petition may also be very graciously

granted to the petitioners”.

I
It is averred in the petition that the petitioners are.. ■3-

ill Iho (zducnliun D(if):it(jnonl u! KPK wu'iking, puslud , •

PST,CT,DM,PEr.AT. rr, Ouir and SET .in ... diiferehtas

Schools; that respondents No.9 to 1359 were appointed on

adhoc/contract basis on different times and latero.n their ••

service were regularised through the North West' Frontier.

Province 'Employees (Rcgulaiizalion of Soivices) Act, 2009,

got the requiredthat almost all the pet.{tioners have

:
qualifications and also goi at their credit the length of 'seivice;. .

that as per notification No.SO(S)6-2/97 dated 0.3/06/1:998 • . '

?

\
tv3>TEST

■ •' /S il
. EXAM! • .

Prs.'-tcwlarGour%

zms. ■ ■
I
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the qualification for appointment/promotion of .the- SET

Teachers BPS-16 was prescribed that 75% SETs shalTbe

selected through Departmental Selection Committee on. the.

basis of batchwise/yeaiwise open merit from amOngsf [he. 

candidates having the proscribed qualification and remaining

25%o by initial recruitment through Public' Sen/ice

Commission whereas through the same notification-' the'

qualification for the appointment/promotion of the: Subject

Specialist Teachers BPS-1'7 was prescribed -that.TOVp- shall

be selected by promotion on the basis of seniority cum

fitness amongst the SETs possessing the qualification

prescribed for initial recruitment having five years service and

remaining 50 by initial recruitment through the Public Servjce

Commission and the above procedure was adopted -by^ the.''. •'

Education Department till 22/09/2002 and the appointments

on the above noted posts were made in the light of the above

notification. It was further averred that the -'Ordinance

No.XXVII of 2002 notified on 09/08/2002 was promdlgated/.

under the shadow of which some 1681 posts .of diffcrerit

cadres were advertised by the Public Service Commission

A my
in

c.I I r. r.1

I

B
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That before the promulgation of Act No.XVI of 2009
; It was. :

pfaciice of the Education Department that instead .of

piomoting the eligible and competent personsyamongst the , 

teachers community, they have been advertising :fhe above- ' 

noted posts of SET (BPSN6) and Subject Specialist.■(BPS-'

17) .on the-basis of open merit/adhoc/contract wherein it was-

clearly mentioned that the said posts will be 'temporary and 

will continue only for a tenure of six months or till-the

^ •.
appointment by the Public Seiviced Commission or

Departmental Selection Committee That after passing' the

KPK Act No.XVI of 2009 by the Provincial Assembly ■ the 

fresh appointees of six months and one year on the adhoc

and contract basis including respondents no.9 to 1351 with a ■ ■

clear affidavit for not adopting any legal course tp -make their 

services regularized, haye been made perwanenl and

regular employees whereas the employees 'and teaching' 

staff of the Education Department having at: theirhefedV. ad ■ ■ 

service of minimum 15 to maximum 30 years have., been '• 

ignored. That as per contract Policy issued oh'20/10/2002

V the Education Department was not authorised/entitle& to



make appointments in BPS-16 and above on the, contract-

basn> as the only appointing authority underjhe rules 

Public Service Commission. That after the publication made' 

by the Public Service Commission thousands- of

was ■

teachers i

eligible for the above said posts have already applied but 

they are still v^aiting for their calls and that thro.ugh the above 

Act thousands of the adhoc teachers have been regularized 

which has been adversely effected the rights of the 

petitioners, thus having no efficacious and adeguate remedy

available to the petitioners, the have knocked the door of this

Court through the aforesaid constitutional petitions.

4~ The. concerned official respondents ha.ve furnished

parawise comments wherein they raised certain, legal and 

factual objections including the question of maintainability of 

the writ petitions. It v^as further stated that Rule. 3(2) of the 

Civil Servants (Appointment, 

lransfer)Rules 1989. authprised a department'to lay down 

mechod of appointment, guallfication and other: conditions 

applicable to post in consultation with Establishment. &

N.W.F.P. Promotion-

\

Administration Department and the Finance Department..

^ •,

r

^■^TESTED



\\

i
V ■■■

■ 4

-:V

That to improve/uplist the standard of education,: 'the ■ 

Government replaced/amended the old procedure 

incluaing SETs through Public Service Commission- KPK for

be. 10:0%
‘ >

; i

: I
locrinlincn't -of SETs B~16 vide Notificnlion No.SO'(PE)-^-^^ ■

5/SS-RCA/o'HI date--’ 18/01/2011 \A/herein 50% SSTs (SET) 

^ • -
shall be selected by promotion

i

on. the basis of seniority, cum
■

fitness w .he following manner:-
‘

”(i) Forty percent from CT (Gen),

CT(Agr), CT(lndust: Art) with at least S ' -' ^

years service as such and having the

qualification mentioned in column 3.

(ii) Four percent from amongst the DM

with at least 5 years service as such and

having qualification in column 3.

(Hi) Four percent from amongst the PET

with, at least 5 years service as such and

having qualification mentioned in column 3.

(iv) ■ One percent amongst Instructional

Material Specialists with at least 5 years\

■
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service and having qualification mentioned' •

in column 3."

It is further stated in the comments that due to.,the

degradation/fall of quality education the Government

abandoned the previous recruitment 'policy■ ‘of •

promotiorhjppointment/recruitment and in order to improve

the standard of teaching, cadre in Elementary & Secondary-

Education Depadment of KPK, vide Notification • dated.

09/04/2004 v/herein at serial Nq. 1.5 in colurnn . 5 the.

appointment of SS prescribed as by the initial recruitment.:

and that the (North West Frontier Provincial). Khyber

Pakhtunkhyva Employees(Regularlzation of SeivicesjAcl,

2009 (ACT No.XVI of 2009 dated 24'"’ October, 2009-is legal,

IcfWful and in accordance with the Constitution .qf .Pakistan

which was issued by the competent authority and.'jurisdiction.

therefore, all the writ petitions are liable to be dismissed. - '

We have heard the learned counsel for the parties and, _5-

have gone through the lecord as well as the law on the.

subject.
ATTji<^TEi). . .

: X AM I M :r
y
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6- The grievance of the petitioners is two fold in respect 

of Khyber Pakhtunkhwa, Employees (Regularization 

Semces) Act, 2009 firstly, they are alleging that regular post 

in different cadres were advedised through Public Service 

Commission- in which petitioners were competing wihr high- 

profile carrier but due to promulgation of Act ibid:-they .could 

not made through It as no further proceedings, 

conducted against the advertised post and secondly, they 

agitating the logilimuie expectancy regarding their.

■]

of ■ ■■

• were I

1

ore

prornolion, which has been blocked due to (he 'in /Ulock A

induction / regularization in a huge number, courtesy Act, No.

X\/i of 2009.

7- for as. the first contention of advertisement a'nd.'in .

block regularization of employees is concerned- in (his

r-espect it is an admitted fact that the Governrnent. has the.

right and prerogative to withdraw some posts, ■ already

: advertised, at any stage from Public Sen/ice Commission .'^ •.

and secondly no one knows that who could be selected in . '

open merit case, however, the right of competition is

reserved. ■ In the instant case KPK, employees ■■

- Coun. . ' .
-1PCSSli')

: - /fVr^B' 7n^5,

■
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, •
(F\ - julainzcilion of Seivices) Act. 2009, was profDulgatecI, . 

which in-fact was not the first in the line rather NiW.F.P,(now

Khyber Pakhtunkhwa) Civil Servants (Regularization of

Services)' Act, 1988, NWFP (now Khyber Pakhtunkhwa). 

{Reg..lation of Services) Act, 1989 & A/IVFP 

Pakhtunkhwa) Adhoc Civil Servants (Regularization 

Services) Act: 1987 were also promulgated and

('now Khyber .; •,

of . •

were .never

challenged by anyone.

8- In order to comment upon the Act, ibid, it is important 

to go through the relevant provision which reads as under-

S.2 Definitions. (1)—

a>-

aa) “contract appointment” 

means appointment of a duly^ 

qualified pcrsori made otherwise

than in accordance with the'.- 

prescribed method of recruitment, 

“employee”

adhoc or a contract employee 

appointed by Qovernment 

adhoc or contract basis or second 

shirt/night shift but docs not . 

include the ernployees for project 

post or appointed on work charge

I

b) means an :

^ -. on

y
K'-

:i-

-attested
j:

B
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bssis or who 

contingencies; 

.......... whereas,

3re paid out of

S. 3 reads:-

RoQU/arizafinn of services of
certain employees. All ■
employees including ■ 
recommendee of the High Court . 

appointed on contract or adhoc 
basis and holding that post on 21^^ 

December, 2008 or till the
comniK'.ncement of this Act shall 

be deemed to have been validly
appointed on regular basis having

the qualification 

experience for a regular post;

same and

9- The plan) reading of above sections of the .Act..-ibid,

would show.that the Provincial Government, has regularized 

the “duly qualified persons", who were appointed oh -contract

was never ever challenged by any one and the [same' 

remained in practice till the commencement ofthe^said^^ctv - 

Petitioners in their writ petitions have not quoted any single 

incident / precedent showing that the regularized employees 

■under the said Act.

V- -.

were not qualified for the post against

Courj;
; .7

B



wh.Ji they are regularized; 

documents showing that at the

rior had placed on. record, any.

time of their appointment on.

contract they had made sny objection. Even oth'enwise, the

superior courts have time and again i einstated employees

whose appointments were declared irregular by -the

Government Aiithoiiles, because authorities ■ being, .

fesponsible for making irregular appointments on purely

round and terminate se/vices because of no:..iacky6f

Qualification but on manner of selection and the benefit of the

lapses committed on part of authorities
could not be given to

the employees. In the ifjslnnt case, as well, at the time of '

appointment no one objected to, rather the authorities

committed lapses, while appointing the private respondent’s ' ' 

and others, hence at this belated stage in view of number of.

judgments. Act, No. XVI of 2009 was prom.ulgated. 

Interestingly this Act. is not applicable to the education 

depa/tment only, ratner all the employees of the
.Provincial

Government, recruited on contract basis tili 31^' Oecembei

’ ' 2008 or tin the commencement of this Act have’ been

f n:. 7 HD
/.’v'

- ;-A cj , 
Vi/i Co

■ p fA ouri, , •'
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regularized i\iKi those employees of to other .-departments

who have been regularized are not party to this writ petition.

. iO- All the eiriployees have been regularized under, the

Act, ibid'are duly qualified, eligible and competent Jor .the

post against which they were appointed on contract basis.

and (his practice remained in e[)er,ilion for years. .Maj'oiity of

those employees getting the benefit of Act, ibid may have

become overage, by now for the purpose of recruitment

against the fresh post.

11- The law has defined such type of legislation as '

“beneficial and remedial’’. A beneficial legislation .is a'

statue which purports to confer a benefit on individuals or a

class of persons. The nature of such benefit, is to be

e^iOnded relief to said persons of onerous obligations' under

contracts. A law enacted for the purpose of correcting .a

defect In a prior law, or in order to provide a remedy where

non previously existed. According to the definition of-Corpus'

Juris Secundum, a remedial statute is designed to correct-an

existence law, redress an gxisience grievance, or introduced

regularization conductive to the. public goods. The challenged

I

• / ..:x

y
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Act, 2009, seems to be a curative statue as for years the 

then Provincial Governments, appointed employees . on

contract basis but admittedly all those contract appointments

made after proper advedisement and ■ onwere the

recommendations of Departmental Selection Committees.

12- In order to appreciate the arguments, regarding

beneficial legislation it is important to understand: the scope

and meaning of beneficial, remedial and curative legislation

Previously these vrords have been explained by N.S B indr a

interpretation of statute, tenth edition in the fpllowing

manners:-

“A statue which purports to confer a 

benefit on individuals or a class of 

persons, by reliving them of

onerous obligations under contracts 2 

entered into by them or which tend . 

to protect persons against

oppressive act from individuals with . 

whom they stand in certain

relations, is called a beneficiah

legislations...Jn interpreting such a 

statue, the principle established js 

that there is no room for. taking a 

narrow view hut that the court is 

entitled to be generous towards the ..
■r

persons on wpom the benefit has

I

^ .

A***——

B
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bQen confervQd. !t is the duty of the 

coun to interpret a 

especially a beneficial

provision, 

pro vision 

Liberally so as to give it a wider 

meaning rather than a restrictive 

meaning which would negate the 

very object of the rule. It is a well ■

■

settled canon of construction that in i \ 

constructing the provision 

beneficent enactments, 

should adopt that construction 

which advances, fulfils, and furthers 

the object of the Act, rather than the ..

:Of

the court-

one which would defeat the same 

renderand the protection ■ 

Beneficial provisions calf , 

for liberal and broad interpretation 

so that the real purpose, underlying '

illusory

such enactments, is achieved and 

full effect is given to the principles 

underlying such legislation.”

Remedial or curative statues on the other hand have
I

been explained as;-

”A remedial statute Is one which:/- 

remedies defect in the pre existing law,. . 

statutory or otherwise. Their purpose is - 

^ to keep pace with the views of society. 

They serve to keep our system of 

Jurisprudence up .to date and in;

^ '-‘C'j: ■

■
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harmony with new ideas or conceptions 

of what constitute Just and 

human
proper . 

legitimate
purpose is to advance human rights and 

-relationships. Unless they do this, they 

are not entitled to be known

conduct Their

as remediai 
legislation nor to be liberally construed.

Manifestly a construction that promotes

improvements in the administration of 

justice and the eradication of defect in

the system of jurisprudence should be 

favoured one that perpetuates aover

wrong'’.

Justice Antonin Scalia of the U.S. Suoremp

Court in his book on Interpretation of Statute 

States that:

“Remedial statutes 

those which are made to
are

supply
such defects, and abridge such'J

superfluities, in the common law, 

as arise from either the general

imperfection of all humah law, 

from change of time and:.
circumstances, from the mistakes

and unadvised determinations of 

unlearned (or 

judges, or from any other 

whatsoever.” •

learned)even

cause

13~ The legal proposition that emerges is that generally 

beneficial legislation is to be given liberal interpretation :the
» •

beneficial legislation must carry curative or remedial content ■

-Coo'rx
• 1 -btp., ms .

I ..
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Such legislation must therefore, either clarify an ambiguity or 

the existence and must therefore,y the-an omission in

explanatoiy or clarificatoiy in .nature. Since the petitioners. ■ 

the vested rights to bo appointed fo anydoes not have

IMilicLilar posl, aven advciHsed ona and piivnle iesiMndt;nts ; 

who hove being regulorizod are having the requisite, 

qualification for the post against which the were appointed, 

vide challenged Act, 2009, which fs not effecting the vested ■ 

right of anyone, hence, the same, is deemed .to be: ad it ;

curative legislation . of; , the ■

\

remedy! andbeneiii^iai,

Parliament.

This court in its earlier judgment dated 26^.^- November 

2905 of 2009, wherein the same-Khyber,

14-

2009 in WP No.

(Regularization of Servers ) Act, 2009, wres 

held that this court has got ho

Pakhtunkhwa

challenged haswere

view.of.Articie'212-jurisdiction to entertain the writ petition in

Constitution of Islamic Republic of Pakistan,. 1973. as
. of the

or Notification effecting the terms andiconditions 

exception to that, ifiseen. ih the

an Act, Rule

of service, would not be an

X the case- of' ■of the spirit of the ratio rendered in'ipw

■j' ■



LAiSh^rwnni & othnrs Versas Government of Pnki^f^h

re^me^1991 SCMR 1041. Even otherwise, under Rule 3

(2j oi the Khyber Pakhtunkhwa (Civil Sen/ants).

(appointment), promotion and transfer) Rules
1989, authorize

a department to lay down method of appointment.

qualification and other conditions applicable to the post in

arlmcni

and the Finance Department. In the instant case,the duly 

elected Provincial Assembly has passed the Bill/Act, which

was presented through proper channel i.e Law ,and-

Estabiishment Depadment, which cannot be quashed or

declared illegal at this stage.

Now coming to the second aspect of the case, that .

petitioners legitimate expectancy in the shape of promotion 

has s..ifered due to the promnkjation of Act. ibid. In this .

respect, it is a long standing principle that promotion is not a

vested right but it is also an established principle that when

ever any law. rules or instructions regarding promotion are

^ ■.

violated then It become vested right. No doubt petitioners in

the first instance cannot claim promotion as a vested, right'

P'TBD
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c

but those who foil within the proniotion .zono ' dp: Huve .the •
)

b0t to.b_e con^ider^ for promotion.

r
16- Since the Act, XVI of 2009 has been declared in

beneficial 'and remedial Act. for the purpose - of all' those • ^ 

employees who were appointed on contract and rnay. have 

become overage and the promulgation of fthe: Act

c

)
was •

^ c necessary to given them the protection therefore, , (he other

side of the picture could not be brushed a side simply.-.ft is 

the vested right of in service employees to be considered for

promotion at their own turn. Where a valid a'nd_ proper rules 

for promotion, have been framed which

7

( are not given effect,

such omission on the part of Government•( agency amounts ' 

to failure to perform a duty by law and in such oases. High . 

Court always has the jurisdiction to intefferer '-ln: service-

employees / civil servants could not claim promotion to a 

higher position as a matter of legal right, at the same time,. It ■ 

had to be kept in mind, that all public powers w.ere in dhe.

I

nature of a sacred trust and its functionaiy are-'required to

exercise same In a fair/reasonable and transparent manner

x/
strictly in accordance with law. Any transgression from Such

«•.

A •>»—

■
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principles was liable to be restrained by the superior courts, in 

their jurisdiction under Article 

could not overlook that

199 of the Constitution. One

in the absence of strictJegaleven

right there was always legitimate
expectancy on the pad of a

senior, competent and honest carrier civil servant to :b.e'

promoted to a higher position or to be considered for -

promotion and which could only be denied for good] proper /.

and valid reasons.

InduucI the petitioners can not claim . their] initiaf ^ '

appointments on a higher post but they have every rightjo

be considered for promotion in accordance with .the.

promotion-rules, In field. It is the object of the establishment- 

■of the courts and the continue existence of courts of law is to ■ 

dispense and foster Justice and to right the 

Purpose can never

wrong onc.k

he completely ncluovod unless (lip

juslico done was undone and unless the couits isteppedJn ^ '

.* '' ' ” '

and refused to perpoluate what was patently unjust, unfair 

and unlawful. Moreover, it is the duly of public authorities 

appointment is a trust in the hands ot public authorities and it. ' 

is their legal and moral duty to discharge their functions

I
. in ■

as

A
as ■ • ■
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tr(i->lco with coinplolo Imnspnroncy ns per recpiin/iucnl of

low, so lhal no person who is olicjiblo one! csidllo lo holcf such.

[')0s( is oxcluclod fiom tho pufposo of soloclion ofid is not

depuvod of fiis any . <pht.

■ :-Considering the above settled-principles-we- are of the

fjyjm opinion that Act, XVI of 2009 is although beneficial, and

remedial legislation but its enactment has effected- the. in

in the promotion -/.one.employees who wereservice

therefore, we are convinced that to the exfenf of in service

employees / petitioners, who fall within the promotion zone 

have suffered, and in order to rectify the inadvertent mistake .

it is recommended that the ;of ihe respondents/Department,

field be implemented and _ those . 

particular cadre to which certain quota for 

promotion is reseivod for in serjice employees, the seme'be 

filled in on promotion basts. In order to remove thj ambiguity, 

and confusion in this respect an example is quoted, " If in ^

promotion rules in

employees in a

cadre as per existence rules, appointment is to be .made-, on >

% iaiila^ recruitment and - :50 %50/50 % basis i.e 50

all ihe employees have. . beenprortioHon quota then
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■1 In view of the above, this writ petition is disposed of in

the following terms:-

0) “The Act, XVI of 2009, commonly 

known as (Regularization Of Services) 

Act, 2009 is held as beneficial and 

remedial legislation, to which no . 

interference is advisable hence, upheld.

OfffP^l^sppnden t^aWJdlrdPted ' 

tp]^workdd[t^^tljliSS)d^l<l6gl^!tofI^t}ie 

prompadnZS^ta^l^^^ 

mbnti oned texam p letlfwltfli O^ays^ana'

,con siaer^ thc.mi n>^ service t.em ploy ccs^ttill* 

.ilTc^packlog_^is. washed out, till then

on

/

S J
1 \

therc'^would be complete ban.on fresh ^ 

rccruitmenJsT(^/'

\ //s

Xhu,/.• •s
f' ,I. 6-- /:■•

/
Order accordingly. ^ ■//■ X.

^ ■ '.b
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. ,g™0OM msTMcniH^^ ^ male i m.^.r^ .,r^o
Sn-^yr^j. Sul,X

I
i L/^Ynig#

Consequent upon the recomntendation of ll,e Dcpa,t,ne„l,,l Promotion Committee 
pursuance of the Government of Khyber PakhtunJdwa

and in
CO/PFV4 ^/c:cT?r^Arf • , Hlementary & Secondary Education NotiEcation

7»T ,7‘g gr ■; "T' - '-‘r — »
.■egular bas.s-under the existing policy of the provincial Govt:, on the terms and 

immediate effect and posted on “ School Based “

No,

admissible under the rules on the

conditions given below with i 
SST ('BIO-CTTF.M) 

PROMOTEO from SCT/rT xo

as given below.A.

1.
IlJE POST OF SST mro-rT-iENri RP.<;-i ^

S.No Name of Official Present Place of
Posting

School Where Posted Remarks
I/l-A Wakeel Zada GHSS Gagra GHSS Gagra A.V.P
2/2-A Bakht Al;b GI IS Glmi gusliioa r

GHSS Ghiirgiisiiio A.V.P
3/3-A ojiriiHSiii Ralunrir! GHS Ganshal GHS Ganshal \A.V.P

V,4/4-A j Shallow Khan Shalbandi

GHS Torwarsak

^^Wit Rli^^iKh;;r|“GH^^^ Bab7 

Rahim Zada

GHS Shalbandi 0
A.V;P \

^^5-A Abdul Ghafoor
GHS Kala Kheia A.V.P ^ n
GHS Dewana Baba (SA.V.P

7/7-A GHS Jovvar GHS Jowar A.V.P

2- promoted FROM PSHT/SP.qT/PQ 

Name of Official
ZIP THE POST OF SST fBrQ-CHKM^ RP<;,7 g 

School Where Posted
S.No Present Place of 

Posting Remarks
8/J-A Rahinanullah GPS Kalpani GCMHS Daggar A.V.P
y/2-A Fazfili Wadood GPS Girarai GHS Katkala A.V.P
H)/3-A Khan Said GPS Banipokha GHS Nanser A.V.P
11/4-A Saifur Rahman GPS Rahim Abad GHS Elai A.V.P

SST fPHY-MATHS)

3. promoted from srr/rT
POST OE SST iTTTY-MATH.S^ i

"S.No Name o-f-Offici^hprcscm-pijiCc of- 
— _P<>sthio_

GCMl-IS I3aggar

SchoDlWhcrcPostcd- R-emarirs
I2/J-0 Liatjal Hu.ssain

GCMHS Daggar A.V.P
J3/2-B Ahmad Ah GI-ISS Totalai GHS Janak Banda. A.V.P
14/3-0 MLihaminad Salim iX'GMSS Nawag.'ii GHSS Jangai A.V.P
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Kliai) Wall Klian15/4-B GHSS Totalai GHS Dagai A.V.P

16/5-B Israrullah GHS Kawga GHS Chanar A.V.P

17/6-B Mihrab Gul GHS Khanano Dlierai GHS Khararai A.V.P

18/7-B Zailaj Khan GHSS Charorai GHS Daggar No.2 A.V.P

19/8-B Slier Nawab Klian GHS Jowar GHS Katkala A.V.P

20/9-B iiiannill.'ih GHS Diwana Baba GHS Diwana Baba A.V.P

21/10-n Miiluunmnd Iqbal GMS Akiuinscrai GHS Nograni A.V.P

22/11-B Said Kama! Shah GMS Sainbal Totalai GHS Dakara A.V.P

promoted from PSH1VSPST/3\ST to the post of SST rPITY-MATHSl BPS-lfi
S.No Name of Official Pi esent Place of 

Posting 
School Where Posted Remarks

23/1-B Sabir Rahman GPS Bando Tangai GHS Torwarsak A.V.P

24/2-B GPS Manezai K.v'oaHamdiillali GHS Asharay A.V.P

25/3-B Slier Ahmad GPS Balo Khan GHS Ghazi Khanay A.V.P

26/4-B Hamid nr Rahman Gf'S Daggar No.l GHS Nawakaly A.V.P s
\

27/5-B Rasool Shall OGPS Kingcr Gali GHS Dokada A.V.P

2S/6-B Akmal Klian GFS Rega No.3 GHS Bajkata NA.V.P

529/7-n GPS BanipokhaAziz Alimad GMS Kala Kiicla A.V.P

830/8-B Rnliim Dad Khan GPS Jowar No.3 GHS Bazargay A.V.P{ 5n''

C. SST /GENERAL)

5- promoted prom SCT/CT to the post OFSST /GENERALI BPS-16

S.No Name of Official Present Place of 
Posting

School Where Posted Remarks

31/1-C Hakim Khan GHSS Nawagai GHS Asharay A.V.P

32/2-C Abdul Halim GHS Jowar GMS Shanai Torwarsak A.V.P

33/3-C Ali Jan GHSS Agarai GHSS Agarai A.V.P

34/4-C Hazrat Rahman GHS Batai GMS Maiakpur A.V.P

35/5-C Abdur^Rashid GHSS Totalai GHSS Totalai A.V.P

36/6-C Nawar Khan GHS Dherai GHS Chanar A.V.P

Ghulam Rahman37/7-C GHS Batai GHS Dokada A.V.P

38/8-C Slier Wali Khan GHS Jowar GHS Girarai A.V.P

'GHSS Jangairjy/y-C^^hamsul Islam GHSS Jangai A.V.P

40/10-C Bashir Ahmad GHSS Totalai GHSS Totalai A.V.P

41/11-C Siiifur Raliinaii ..GHSS Gagra GFIS Tangora A.V.P



!r
■__________

• 5(5
'V\

Terms and Conditions;-

1. They would be on probation for a period of one year extendable for another one year.

2. They will be governed by such rules and regulations as may be issued from time to time by the Govt.

3. - Their services can be terminated at any time, in case their performance is' found unsatisfactory during

probationary period. In case of misconduct, they shall be proceeded under the rules framed from time to time.

4. Charge report should be submitted to all concemed.

5. Their inter-Se-seniority on lower post will remain intact.

6. No TA/DA will be allowed to the appointee for joining their duty.

7. They will give an undertaking to be recorded in their service books to the effect that if any over payment is 
made to them, in light of this order, will be recovered and if he is wrongly promoted he will be reversed.

8. Their posting will be made on school based, they will have to serve at the place of posting and their service is 
not transferable to any other station.

9. Before handing over charge, once again their documents may be checked if they have not the required 
relevant qualification as per rules, they may not be handed over charge of the post.

X

CONSEQUENTIAL TRANSFER / ADJUSTMENTS X
O' 0^

The following SST BPS-16 are hereby consequentially transferred / adjusted at the schools noted against oo 
their names in their own pay and scale with immediate effect in the interest of the public. s

S.No Name of Official Present Place of Posting School Where Posted Remarlrs

Habib'j'^ih SST(PK\x 
MATHS)

1 CHS Dewana Baba GHS Matwanai A.V.F (Newly 
Upgraded)

Siyar Khnn SST (GENERAL)2 GHS Cheena GHS Matwanai A.V.P( Newly 
Upgraded)

Jan Bahadur Khan SST(PHY- 
MATHS)

3 GHSS Jangai GHS Dherai Vice S.N0.14/3-B

Muhammad Abrar SST 
(GENERAL)

4 GHS Bagra GMS Kali I Vice S.N0.83/2-C

Hidayatur rahman SST 
(GENERAL)________

5 GMS Gumbat GHS Gulbandi ViceS.No.77/15-C

(HANIF-UR-RAHMAN) 
DISTRICT EDUCATION OFFICER(M) 

BUNER.

Endst; No.3029-36 Dated. 30/10/2014.
Copy forwarded for information and necessary action to

1. Director Elementary &Secondary Education Khyber Pakhtunkhwa Peshawar with r/t 
Endstt: No.3436-40/File No.2/Promotion SST B-16 dated Peshawar the 28/10/2014. -

2. Deputy Commissioner Buner.
3. District Accounts Officer Buner
4. District Monitoring Officer Buner ^
5. ' Principals/Head Masters concerned.
6. Sub Divisional Education Officer (M) Buner
7. Officials concerned.
8. Master file.

fu
DISTRICT EDUCATION OFFICER(M)' ' 

BUNER. L/
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J, Di.stxict Bun 

,GHS ShalBandi

■ iwanaBaba 

(SC) CHS Diwana Baba

jy^:SST, GHSS, Gagra *v;-Rehmatullab 

Sbabba
1.

roz Kban SST (SC)I .'■

2. n- •*llahSST(SC) GHSDx
■ • ;;;;Inaruu.

BakM Rasool KRan
;■ M,d»rEaqibSST(G)GHSB,iB.»
6 sherAEba, SST (G)GMS Banda

SST (G) GM3 Kuz Sbamnal.

3.

4.

■ Tk
. «; ■

•' 'vVShairbar
8 Aub Zar SST (G) GHS Che

SST (G) GHS Bag

1. ena
ra

9 Habib-ur-Rehraan
tot SST CSC) GHSS Jtonawa.

11 s«bha»iGalSST(G)GMSHa
G»1 said SST (G) GHS Katapa
S.adAr„i»SST(G)GGMHSDaggaa

14. Sardar

15. Israr 

Mahir Zada (SST)
' steYaadanSST(G)Dis»:i=.Ban« 

B,amST(SC)GHSSte.l

SSG (G) GMS Sbargany,

. f.
10. Sbau iTii Banda.

12.
• ?13. Shal.(G)GCMHSDaggai

unto SST (SC) GHS Gha
GHS Shal Bandai.

nar

16

17. Bandai
District Buner.' 18. Bahan 

19., Miskse^ Petitioners

Versus
throughPaldatunkhwa

Peshawar.Government ofSeeretary,E&SEDepartme...i.

Director E&SE.KPKtP-=hav.ar.

District.Education Officer (E/l)

S T'1. D

ourt
WDEC 20lk ■ ■Buner atDagga^

Pespondentsrv.

' ij u 'o ijssa 81
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/ 199petition under article
CONSTITUTION

WRIT 

OF THE 

ISLAMIC REPUBLIC

OF THE 

OF PAKISTAN,

1973.

Sheweth;
^ps of SST in BPS-16 were available

That numerous vacancies1) since long and no steps 

those' posts.
in the respondent department

taken for appointments against
■■ ■ iwere . was " •advertisementir 2009 anthe year 

the print
inHowever 

published in 

appointment against 

therein that in-

media, inviting applications-for 

but a rider was 

would; not be .'

I
'tthose vacancies

m-service employees
restrained from' : making

• I
. 5

given 

eligible 

applic ations.

wereand they

of. in-, ■to the category

permitted to .apply
do belong 

who were not
That the petitioners 

service employees, 

against the stated SST vacancies.

2)

adhoc/ contract basis 

later

of I'CPR -Employees

That those who were appointed
abovesaid vacancies

the strength
of Services) Ach 2009 (Act ' No'.XVI of

on
3) onwere

the •against 

regularized 

(Regularization

2009)

on

adhoc/. .contract 

prompted

be the in-service ■

in the competition,

to fil^wnil^-
Aa^i^S-TElD

of thethe regularization

referred to in the preceding para
4) That

eruployees 

the left out contendents, may
desired to take part memployees who

those who did fall in the promotion zone.,
or
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I

•Psii
..^1

;■

i
t

decided vide a
ultimately

d26.01.2015'(Aiinex
whicli werepetitions

consolidated judgment date

down t

A”)

. !•
ibid, /.tinstbe judgment

consider the promotionwhile, handing
;■

5) That
ple'ased toHon’ble Court was as also, a18 of the judgment, ^

pct in the concluding
under paragraphquota 

direction 

para to the following

rnade in that respectwas

■ ■ ■:i
effect:-

directed tolondents are
„„J.epro»,o(io, ,»<.<«

30 days and

‘‘0ffici3.1 ■ resp 

the backlog 

tioned
within

employ^^^s
example. ■..■/■■'Ml

fill, -the

would.be

men
consider
iaddos is “ /
co»pie..l..noaf«ah«arail™»«

the in-service

considered for promotiori, • .
august Court ill the ;

appointed on 

from 01.03-.2012 to ■ ;■

effect,' as ; , ■

Court,..

6> That the petitioners were ^
p„s«ad.oae6.di«gsgive.by.Us 

referred judgment and they were
above
promotion on various

31.07.2015 (Annex “B”):

the law laid down

dates ranging
with immedi-ate

by the august Supreme
shall rank-Senioragainst

batch/ years of one

5 in BPS'ie -has not . .
.of the .■

seniority list of the SSTs ..

against
seniority list every year

That till date
issued, as

1) the legal obligation
been •.
respondents to issue

iraC-k. ■

were having the; required-

Were also, 

■benefit, .of

though the petitioners 

s much earlier ■
8) Thatv\ and the vacancies 

deprived, of the

gainst the principle

*• <
qu alifi c a tio n 

available, but they were•i' of law ’
as apromotion at that juncture

.c v ly
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! v5 5?
of Azam All(■ Court in the case 

SCMK 386 and followed in
laid down by the apex 

reported 1985 

Yousaf (1996 

from the enjoy 

status but also in terms

/ "Muhammad- 

deprived
-r.-p

SCMR 1287). As such they were
ofmerit of the high post not only in terms 

of financial benefits for years.

and having no.; o.ther.mortally aggrieved 

and. efficacious
That feeling9) remedy, the petitioners
adequate 

approach this august Court for a redress, inter alia, on

the following grounds:-

GROUNDS:

d with all the requite 

to the posts of SST (BPS-16) 

available- out for, 

withheld and the

were equippeThat the petitioners 

qualification for promotion
and also the vacancies were

A.

long ago
valid reason the promotions

retained vacant in the promotipnlquota,

not attributable to the

were
no

posts were
creating a backlog, which was

following examination by thehence, as per
Court, the petitioners

benefits from the date

petitioners 

august Supreme 

the back

' entitled to. 

the vacancies had

are

occurred;

of such proxnotee (petitioners‘‘promotions 

in the instant case) would be regular from

reserved, under thedate that the vacancy 

Rules 

occurred^’

departmental _ promotionfor

'thehave a right and entitlement- to 

attached to the post froin>e~
aptest

That the petitioners t 

back benefits
B [ay-.the

= D
^ •.

yt^DEC im
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/
\ ■of .tl:^e•i and availadd^^yS of the petitioners/• qualification/

/'

vacancies coincided./

■ momotees of one.and the
pe.«.o«e. « :

, have
seniority hst whatsoever

c.
batch, nre sat, on thesame 

fresh appointees

seniority

but the respondents

list and uptill now no
issued/ circulated.has beeni

seniority list has been 

departmentalThat in view of the fact that no
neither

recourse

D. can file a
the Services-Tribunal

, this august

iissued, the petitioners 

appeal nor can have 

for agitating their grievances
can issue appropna.te

. ^ V'i
lito I

therefore
directions ■ the•to

with law, in .view ofCourt
to act in accordance
of law laid down by the apex

ncements reported m

respondents - Court in the 

SG 612, 2003the principle
in PLD 1981

pronou 

SCMK325, etc.
treated: ■ innot beenhaveainst the provisions ohAiticle tthe petitioners

with law as ag
That
accordance
4 of the Constitution.

E.

their right to urge additional

oi - T 5=

V J :

reserve

with lea-ve of the

ondents becomes

That petitioners 

grounds 

resp

Court, after the..stance■ F.

Icnown to them.
1.V/'

-prayer* %
its is. therefore, prayed that on-

In view of the foregoing

accefitance of this petition 

released to issue an appropriate
t .»e o. ..e

Hon'ble Court may- be

direction to the respondents 

from the date

this

1 s is

B
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ftrn-m
6

/

ssiSli/
vacancies had become 

of SSTs
being.

'-.1

and the 

ate
the " petitioners

qualified on/ werethey
available, a 

16),
promotees agams

circulnd also to
tosenior positions

t the fresh recruits.
■■ r.

■■ ■ k

found fitarewhich the petitioners 

also be granted.
other remedy toAny

i„l», justice and equity ft

Ifw$
Petitioners

Through

Muhammad
Advocate Sup^

AhhtaS'lly^^
Advocate High Court

bre Court
h “'fi

■, "T'';
; / •, IoSc

has •CEETISS^ , o such petition on the subiect^matter
«^gS^Sti;.ti“p-tio—»que.Oo ft • z1

Adv^dato

USTOIBO® e Pakistan, 19^3.

') Sftra"=onti«—
2)

DT E ST

ourlh

PAD EG 2016

y.
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. PP^r-r4WAR COURT, PESHAW/m

ORDER-SHEET

la •

yfLij-

y

<0othci- Proceedings-vviUi-Signayi'^omid^,Order or y®■ Date of Order/ 
Proceedings__ o m-jWP No. JQ'SI-P/20J6 M_l 6101/12/2016. w ■'■.y

••F ./ ,
/■-'//

Mr. Isa khan Khalil, advocate 

Mr. Rab Nawaz Khan, AAG for rc^poj^ifnts
Present: /

I Through the. instaiit writ
WAOAR AHiyjAT) SETH,

of anhave prayed for issuancepetition, the petitioners

to'treat their promotion
a'

and-also to.circulate.Ihequalified oniTom the date, they were 

seniority list ol'SSTs 138-16 by giving them senior position being

promotees against the fresh recruits.
•j

heard and available record gone throughArguments2.{

made, in the writ petition and argued'fhe prayer so3.

in two p.arts;at bar , clearly bifurcate,, the case of petitioners 

firstly, .petitioners are claiming an appropriate

)1

direction to: the.
e

I
of -S,STs: (BS-16)., Yescirculate the senioi list

of Khyber Paldttunlchwa, Civil.Servants

administration of service, cadre, or post, the

respondents too

according to section-8
V

Act, 1973, for proper

D

PesPawTr Hi^h ±-
X6 D£C 2Q16

.oum.,

i-.
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with the direction to" the respondents,'as indicated; iiv para-3, 

whereas the senioriw and promotion being terms and ■conditions, 

of service is neither cntertain-ablc nor maintainable in vvrit

jurisdiction.

-K
/-

\ \ ' >
•> ‘i \

I :
1
1V*‘3lU 4 : i-GEO

> f7.

U'-i>' •'fy
N

6 -« Ptfo TO BgT-R'UE P^py.6i

; ^Clr

C201616

an oi'Ai>»>'wc.atran..^Uatedf Presentati
<t of Puv.cs.........

Cktpyd-e b'f ..-......
t rgcni Kc'j..........
lotai.......... -.......

oteofi’. :nyr.i3- 
ate Cb cii bin' i) 

rtaic (d'aX'Ux ciy < 
Lcccb'cd V'y........ .

N

L'hv ci'y........ .

rcopy..../
V^" ■ /I

1
-P-....,) -7n^-n[■

/ \

\

Nawdb Shali

rESTEOI
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BETTER COPY-

IN THE SUPREME COURT OF PAKISTAN.
■ (APPEAL JURISDICTION)

PRESENT:
MR. JUSTICE EJAZ AFZAL KHAN ; 
MR. JUSTICE SH.AZMAT SAEED 
MR. JUSTICE EJAZ UL AHSAN.

CIVIL PETITIONS NO, 127-P TO 129-P OF 2016

(Against the judgment dated 26.01.2015 Peshawar High Court, Peshawar 

passed in with Petition-No.2905 of 2009, 3025 of 2009, and others.

The Chief Secretary, Govt: of KPK, Peshawar and Others....Petitioner(s)
(in all cases).

VERSUS.

Attaullah and Others 
, Nasruitiinullah and Others. 

Mukhtar Ahmad and Others. Respondents.

For the petitioner(s): Mr.Mujahid Ali Khan, Addl.A.G.KPK

For the respondent(s): Mr.Ghulam Nabi Khan, ASC 
Mr.Abdul Qayyum Sarwar, AOR.

Date of Hearing 20.09.2017.

ORDER.

EJaz Afzal Khan J. The learned Additional General 
appearing on behalf of the Govt, of KPK stated at the bar that as per 
instructions of the Government he does not press these petitions. Dismissed 
as such. . .

Sd/-Ejaz Afzal Khan,J 
Sd/-Sh.Azmat Saeed,J. 
Sd/-Ijaz ul Ahsan, J.

ISLAMABAD.
20.09.2017 :



t ^t(o__ _
G^*7‘^(SA-^^e. pficcsk^,

pefa.irf>^'S-ri^plCpKp fcSka^ap.

P^/a4eY)-pJ-i^ ^ iYe^Ji'f^^

ly'oro . Aj2_;

p^^'iTr) -/o i/A^ a^^cani be^>i^ ^dr^^-f&e. ffc^ Y€,cPkx

J5.V ' ■■ ;
U^ ?P\a^ £:U^h/l/A. v^JPoy£ h/Ti'f' £p£2A:^'c^MA.

Caliph: <ry\ ^oU^viaIs >pneM)~i7piO'^ cp/2-rCAPi; ^ ^

c^,^. '”

'' 'Py*^imy-e^9'^ pAoyi^- 

0J TK/di,
- ■ -dho- SpiCtk^ jA^/^yn^^-AASt

^ ' ^ r^dtp cm /cjSj-f/wd

i ‘ypApP ,pv-

io v*“^yy^ Mcb^ f"*
[fiAd^ ^

ScU>x pfamo-ficm ^ (JAa. ci^pt'ca^A: 

(Aiz- yc^cs^a'eP ^olA ^o^<£. 

C/PyidpU Cpj2. SeA4/ard^ ^ S^Ts (3i>S'-/6)a

\

7^

':, Vidt

h^ p^oyZry, “f

w^. J

; lAjpPomil^

{Jpds
/f)

eJP>(prr

aJc pzb^

u-^y ^

„ Aao ciMs<aP

(Pfi-

n - ifi^

>f«’-9 

jiMi <J^yr
j (pM- vfeY>^ imBiAAiO^^ \(^

^^Up'dAvi cwf ShCj^PU 3flim SzSf :

^ ,^ie4An»^- ■

cP: ^7^-^e f ^ 'cCpPA-(A)
p . /iBjfPtr-

'ppn^- f 

Pc^.iph-

(7) Vdt 

pr^Kjdj

,^„ .̂ ./W,-

Pj^kpC t
.CCApjj

6^ A_^
JlA^eAiP^

\j hnf/ipytl'l^
ilPo. 'lyppayAd'^d^'eyd T*

Dydk^d ■

’9Ba



■

- ,

i •*
^ I : i

;•If ♦
!

j-

;

- /4^A^
__ l-A^ --

^yy* :
■

\/i /

_ ^ j/j

;
I :

«♦ i:

*' l//^t

t hj 4
)z - t^ J 0>/ Uu/1

!■

■* j''U*(^f’r ^

a:>ii?5

. >> U* (JxU0 [^*/ Liiy/i(Jjj L iJx

j

Ia z y ;

\

I'l .M^ I* ^ !5j / {_/ yCltCi

-b'S^^1

*-■

i

-0I
i

^1 6)J/
•;-1 I

k*-^ ^ f

C-. , ,-<
«:s;'" • •
■R
^^V

J



’. ¥ -S'*’

BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE TRIBUNAL
PESHAWAR.f Service Appeal No; 91 /2018

Shamsui Islam SST(G) GHSS Jangai District Bunir Appellant.

i VERSUS

Secretary E&SE Department, Khyber Pakhtunkhwa & others. Respondents

JOINT PARAWISE COMMENTS ON & FOR BEHALF OF RESPONDENTS No: 1-3.

Respectfully Sheweth

^... 5

J

The Respondents submit as under:-

- PRELIMINARY OBJECTIONS. ,y

That the Appellant has got no cause of action/locus standi.
I ‘C*! I';

I *

2 That the instant Service Appeal is badly time barred.

■ r'- -1
■ i

' ■!

r

3 That the Appellant has concealed material facts from this Honorable Tribunal.

4 That the instant Service Appeal is based on mala fide intentions.

5 -' That the Appellant has not come to this Honorable Tribunal with clean hands.

6 That the Appellant is not entitled for the relief he has sought from this Honorable 
Tribunal.

7 That the instant Service Appeal is against the prevailing law & rules.

That the instant appeal is based on mala-fide intentions just to put extra ordinary 
pressure on the Respondents for gaining illegal service benefits against the post of 
SST{Sc:)

9 That the Appeal is not maintainable in its present form.

10 That the Appeal is bad for mis-joinder & non joinder of the necessary parties.

TI That this Honorable Tribunal has got no jurisdiction to entertain the instant case.

12 That the Instant service appeal is barred by law.

13 That the appellant has been treated as per law, rules & policy.
4^

14 That the appellant is not competent to file the instant appeal against the Respondents.
• Jsii

15 That the notification dated 28/10/2014 is legally competent & is liable to be maintained.
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. ON FACTS.

1 1 That Para-1 isapplication fromTe'eH^ble^candS^^ Respondent Department has

SST(G) Post in

sought
not er -bl *11^ '^""1 ronditions that the in sern’ce^acherTof all'"'* ***^

not eligible to apply for the said adhoc & contractual

'f

cadresare
posts.

2 That Para-2. IS correct that the appellant is a regular & bona-fide Civil servant in the 

smTV SrS It ” r''“ t. ftuHor th.ir .

tLs Sr'

upon 
respective 

in the

appointed on
2009 is

Petition
.. view

2SOB/2005 Pe.h.lStSt S'hr"
consequent upon the said judgment dated 26/01/Pnic; .h. d J ^
has promoted the Petitioner against the SST(Sc: ) post in^BPS-167n^°*^ Department 

cum fitness basis in the Respondent Department. view of his seniority

5 That Para-5 pertains to the Court i 
already been implemented by the 
comments.

record & judgment dated 26/01/2015 which 
Respondent Department, hence

has
no further

6 That Para-6 is correct to the extent that the appellant has been
. basis of his seniority cum fitness basis

with immediate effect instead of the year 2009.

promoted against the 
on dated 30/10/2014

SST(6) B-16 post on

' cTen7Zl ‘f ''7T"] ^ is baseless & without -

8 That Paa-8 is i

any

against the'sX'bps the grounds that the appellant has been promoted

,, judgments reported as SCMR P-386 & SCMR 1996 P 1287 nf rho a + c

9 That Para-9 needs no comments being pertains to the Court record. 

IS also needs no comments being pertains to the Court10 That Para-10 i
record.



ij

11 That Para-n ,s correct that the Respondent department has filed a CPLA against the 
udgment dated 01/12/2016 passed by the Peshawar High Court before the August 

Supreme Court of Pakistan but ton later the said civil Petition was withdrawn on the 
grounds that as per judgment date 26/01/2015 of the Peshawar High 
has been worked out for the

■'y

/
Court, a back-legs

. promotion of in service teachers on the basis of their
respective seniority cum fitness basis within the prescribed period of time, promotions 
to the in service teachers are allowed on the basis of seniority cum fitness basis sin view 
of the prescribed quota for each cadre in the respondent department.

12 That Para-12 is i
by the 
on the

ON GRONDS.

A Incorrect & not admitted.with law ri.lp. a r Notification dated 28/10/2014is in accordance
with law, rules & policy, as well as with immediate effect in terms of the appointment
Respo°nd°ents. maintained in favour of the

B Incorrect & not admitted. The statement of the appellant i
dismissed on the grounds that the appellant has been treated as per law rules & policv 
vide Notification dated 28/10/2014, which is not only within legal sph;re but is also 
liable to be maintained in favour of the Respondents.

Ir SST^ct benefits against
promoJin poS. "" ^

D Incorrect & denied. The appellant has been treated 
instant case having no violation of Articles 
Republic of Pakistan 1973 by the Respondents.

' & justificaLr"''''®' ^

Legal. However, the Respondent Department seeks leave of this Honorable 
ribunal to submit additional grounds, record & case law at the time of 

arguments on the date fixed.

is baseless & liable to be

C

as per law, rules & criteria in the 
25 & 27 of the constitution of Islamic

F

Hnn ' submissions, it is most humbly Prayed that this
Honorable Tribunal may very graciously be pleased to dismiss the instant 
serv,« appeal with cost in favor of the Respondent Department in the i^frest

Dated J /2018

j Director^
E^SE Department Khyber 

Pakhtunkhwa, Peshawar. 
(Respondents No: 2&3)

E&srDepartment Khyber 
Pakhtunkhwa, Peshawar. 
(Respondent No: 1)
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BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE TRIBUNAL
BESHAWAR.V

/

Service Appeal No:72018

District ^ Appellant.

VERSUS

Secretary E&SE Department, Khyber Pakhtunkhwa & others. Respondents

AFFIDAVIT

iy • , ... Asstt: Director (Litigation-ll) E&SE Department do hereby
coiernniy affirm and declare that the contents of the instant Parawise Comments are true & 
correct to the best of my knowledge & belief.

Deponent

Asstt: Di ectortUt; 11]
E&SE Dei: artment, Khyber 
Pakhtunkhwa, Peshawar.

km


