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- ORDER

.l3d' July, 2022 1. Mr. Akhtar Ilyas, Advocat'e, learned counsel for the 'appellant
present. Mr. Muhammad Adeel Butt, Addl: AG alongwith Mr.
Muhammad Tufail, Assistant office of the Directorate, Elementary
. & Secondary Education (E&SE), Peshawar and Mr. Iftikhar Ul
‘ ) *Gham JDEO(M) Bunegr inperson present.
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L - TR & \i\glxge\o%r\dgta‘ilf{ibgarde(r\ot to<}§1\y p{aciil \1{1 Service Appeal No

_\ e :\h 82/2018 titled “Abdur Rashid-vs- the Government of Khyber
s ,\ N ;‘]\ Pakhtunkhwa through Secretary Elementary & Secondary Education
(E&SE), Department Peshawar and others” (copy placed in this file),

this appeal is also disposed of on the same terms. Costs shall follow

the events. Consign.

3. Pronounced in open court in Peshawar and given under our

hands and seal of the Tribunal this 1 3" day of July, 2022.
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(KALIM ARSHAD KHAN)
CHAIRMAN

(FARHEHA FAUL)
MEMBER(E)
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25.11.2021 Proper DB is not available, therefore, the case is
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15.06.2022- Learned‘,COLilﬁel for the appellant present. Mr. Yakmin Khan,.ADEO i

alongwith Mr.) Kabirultah Khattak, Additional Advocate General for the

Ies pondents present.

that he has not made preparation for arguments. Adjourned. To come up for

¢
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i : Y ‘
arguments on 13.07 2022 before the D.B.

(SALAH-UD-DIN)
MEMBER (JUDICIAL)

(MIAN MUHAMMAD)

\
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Learned counsel for the appellant requested for adjournment on the ground
MEMBER (EXECUTIVE)

|
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" 05.08.2021 Learned_couhsel for the appellant bpre'sent.

- | Mr. Kabirullah Khattak, Additional Advocate General alongwith -
o . N Ubaid—Ur-Rehmah ADO (Litigation) for respondents preserit. |

Former made a request for adjournment beihg ndt in . '.
possession of the file today. This being an old case be fixed in last
week of September, 2021 for arguments. Adjourned. To come up for |
arguments on 23.09.2021-before D.B. I

iq Ur Rehman Wazir)
- Member (E)

, -23.09.2‘021 - Counsel for the appellant and Mr. Muhamrﬁad
o Rasheed DDA for the respondents present.

Learned couhsei for the appellant requested. for

adjournment for preparation and ' assistance. Case to

come up for arguments on 25.11.2021 before the D.B.

S - : 207in Rehman) | | C%Traﬂ\~ '
|

- Member(Judicial)




14.01.2021 .

-

01.04.2071

Junior to counsel for appellant and Kabir Ullah Khattak
_ Iear.ned Additional Advocate General alongwith Ubaid ur Rehman

ADEO for respondents present.

Es 13
-"Due to COVID-19, the case is adjourned to 01.04.2021 for

the same as before.

Due to non availability of the concerned D.B, the case is

~ adjourned to 20.05.2021 for the same.

05.03.2021

Due to pandemic of covid-19, the case is adjourned to

05.08.2021 for the same before D.B.
i
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& 2 L~ 202 Due to COVID19, the case is adjourned to
A : _ 6/_;[2020 for the same as before. '

- 06.07.2020 Due to COVID19, the case is adjdurned to 31.08.2020 for
the same as before.

31.08.2020 Due to summer vacation, the case is adjourned to

05.11.2020 for the same as before.

‘ . der
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05.11.2020 Junior to counsel for the appellant and Addl: AG
alongwith Mr. Obaid Ur Rehman, ADEO for respondents
present. , |

The Bar is observing general strike, thefefore, the

thed to 14.01.2021 for hearing before the D.B.

matter is adj

(Mian Muhamma
Member (E)

Cha rman
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A _' 09.01.2020 Due to general strike of the Khyber Pakhtunkhwa Bar

Council, the case 1s adjourned. To come up for arguments

on 03.03.2020 before D.B. | ‘
Mi mber ; Member

Counsel for the appellant and Mr. Kabirullah Khattak,
Additional AG alongwith Mr. Muhammad Irfan, Assistant for

the respondents present. Learned counsel for the appellant -

gnt. Adjourned. To come up for arguments

fore D.B. 7 '
Y /4

(Mian Mohammad) (M. Amin Khan Kundi)
Member ~ Member

on 08.04.20
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09.10.2019- Due to official tour of Hon’ble Members to Camp ¢

A4

Court Swat, instant appeal is adjourned to 20.12.2019 for the

same.

Reader

18.12.2019 Learned counsel for the appellant present. Mr.
Kabirullah Khattak, learned Additional Advocate General
alongwith Mr. Obaid Ur Rehman, ADO present. Learned
counsel for the appellant seeks adjournment. Adjourn.
To come up for arguments on 26.12.2019 before D.B.

Member Member

26.12.2019 Clerk to counsel for the appellant present. Mr.
: Muhammad Jan, DDA alongwith Mr. Obaid Ur Rehman,
ADEO for respondents present. Clerk to counsel for the
appellant submitted an application for adjournment as
learned counsel for the appellant has gone to Islamabad
due to his personal engagements. Adjourn. To come up
for arguments on tomorrow i.e 27.12.2019 before D.B.

T A

Member Member

27.12.2019 Counsel for the appellant present Mr. Muhammad
' Jan, DDA for respondents present. Learned counsel for
the appellant seeks adjournment. Adjourn. To come up

for arguments on 09.01.2020 before D.B.

2 Q.

Member Member
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T A '30.'6‘9;'2019 ' Learned counsel for the appellant and Mr. Muhammad

4
!

Jan learned Deputy District Attorncy prescnt. Learned. counsel

for the appellant seeks adjournment. Adjourn. To come up for

arguments on 15.05.2019 beforc D.B

Member Member

“15.05.2019. Counsel for the appellant and Addl. AG for the

respondents present

Due to demise of his father, learned Member of the
Bench (Mr. Hussain Shah) is on leave. Adjourned to
24.07.2019 for arguments before the D.B

- \
v,
Chairnjan

24.07.2019 " Learned counsel for the appellanl present. Mr. Usmdn
Ghani learned District Attorney for the rc%pondcms prcscm
Lcamod counscl for the appellant seeks adjournment.

Adjourned. To come up for arguments on 09.10.2019 before

e

(Hussain Shah) _ _ - (M. Amin Khan Kundn
Member : Member
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Llcrk lo counsel for the appellant present. Shakeel

.Supcrmlendent representatlvc of the respondent department

present.. Written reply not submlucd chwscmatlve of the

A_rcspondcnt department seeks time to fumlqh written

Rpr lncply/comments Granted 1‘0 come up for written

' .-rc,ply/comments on 13, 02 2019 bcfor(, S B : /

3000
e A

©13.02.2019

~

Member

Learned counsel for the appellant and Mr. Kabir
Ullah Khattak learned Additional Advocate General
alongwith Ubaid  ur Rehman ADO  present.
Repres;e'ntative of the respondent department submitted
written reply/comments. Adjourn. To come up for

rejoinder/arguments on 28.02.2019 before D.B.
. ) @a A
Member |

| Clerk to cou~nsél for the appellant and Addl. AG

: "__".:-?":ga‘longwith-H,?lyat Khan, AD.and Ubaidur Rahman,
ADO for the respondents present.

. it?ué";-_»‘tq .general strike on the ‘call of Bar

Association instant matter is adjourned to 30.04.2019

“before the D.B.

k 'M‘e-{ber :

i
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10.08.2018

Neither appellant nor his counsel present. Mr. Kabirullah
Khattak, Addl: AG for respondents present. Case to come up

for written reply/comments on 09 .10.2018 befi B.

)
Chairman

09.10.2018 Counsel for the appellant Mr. Akhtar llyas Advocate

27.11.2018

(8.12.2018

present. Mr. Kabirullah Khattak, Addl. AG for the
respondents present and made a request for adjournment.
Granted. To come up for written reply/comments on

27.11.2018 before S.B.

)

Chairman

Learned counsel for the appellant and Mr. Kabir Ullah
Khattak learned Additional Advocate General alongwith Mr. Hayat
Khan Assistant Director present. Written reply not subm’it__ted.‘
Representative of the respondents seeks time. to file Wﬁritten
reply/comments.  Granted. To “come.- up for ";Wri,tt»en'
repIy/commefp_‘_cs;bg,_‘l&-'lz.2018 before $.B: = o / "
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Learned counsel for the appellant and Mr. Kabirullah
khattak learned Additional Advocate General alongwith
Muhammad Azam KPO present. Written reply not received.
Representative of the respondent department sceks time 1o furnish

written reply/comments. Granted by way of last chance. lo come

up for written reply/comments on 24.01.2019 before S.B.

/‘
\%’mber .
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. 07.02.2018

Counsel for the appellant present. He submitted preliminary

“-arguments that similar - appeal no. 363/2016 -t_itled : Shireen Zada-vs-

Education Depairtnient and appeal no. 489/2017 titled Sher Yazdan-vs-
by :

. Education Department have already been admitted &o regular hearing. This

has also'been brought on the same grounds:

In view of the orders in the above mentloned serv1ce appeals this

" appeal is also admitted to regular hearmg on the basis of the submission of
the above mentioned plea. ‘The appellant is directed to dep031t secunty and
process fee within 10 days Thereafter notlces be 1ssued to the respondents

for written reply/comments on 16.04. 201 8 before S.B.

+

|
) (AHMAD HASSAN)
N aioa s d MEMBER'
i ;
16.04.2018 Clerk of the counsel for appeltant and Addl: AG for the
rcs{uondénts present. Security and process fee not deposited. Appellant is
dirccted to deposit sceurity and process fee within scven(7) days, thereafter

05.06.2018

DO"ffﬁ(ﬂ

notices be issued to the respondents for written reply/comments on

05.06.2018 betore S.B..

Mcember

Learned counsel for the appellant present. Learned Additional
Advocate General present. Security and process fee not deposited. Learned
counsel for the appellant requested for further time to deposit security and
process fee. Requested accepted by way of last chance. Five days given to
‘deposit security and process fee. Thereafter notices be issued to.the
respondents for ~written reply/comments. To come up for written
reply/comments on 10.08.2018 before S.B

\

Member




Form-A

FORMOF ORDERSHEET

Court of
Case No, 92/2018
S.No. | Date of order Order or other proceedings with signature of judge
proceedings ’
1 2 3
1 23/1/2018 The appeal of Mr. Hakeem Khan presented today by Mr.
Akhtar llyas Advocate, may be entered in the Institution
Register and put up to Worthy Chairman for ‘proper order
please. \
REé%’iiﬁKR
2-

6/2)1g

This case is entrusted to S. Bench for preliminary hearing

to be put up there on 22 le | %

Pacc”
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BEFORE THE Ki{YBER PAKHTUNKHWA SERVICE

TRIBUNAL, PESHAWAR

S.A. No. ﬁ [ 1ois

Cell: 0345-9147612

Shamsul Islam .............. Appellant
Versus
* Govt. of KPK through Secretary, (E&SE), |
Department, Peshawar and others.......................... Respondents
INDEX
S.No. [ Description of documents. Annexure | Pages.
1. | Appeal -4
2 Copy of consolidated judgment A
dated 31.07.2015 6—-%
3. |Copy of (@mmElym  order B
30.10.2014 PYoriotion gf{—ﬁg
4. " | Copy of W.P.No.1951 and order C 29-917
5. | Copy of order of august Supreme D 0
Court of Pakistan dated 20.09.2017 Q% "5 l
6. |Copy of departmental appeal / E
representation’ T Lfo"
7. | Wakalatnama . U
) L
Dated:
pellant
Through
Akht?fﬁas/
Advocate High Court
6-B Haroon Mansion
Khyber Bazar, Peshawar




BEFORL THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR e
iybesr Pakhtulhwa

' Berviee "Uriunal
S.A. No. ? /o %

Shamsul Islam SST (G) Datos 23 / [ }20/?
-GHSS, Jangai, District Buner ..............coiiii Appellant '

VERSUS

1.  Govt. of KPK through Secretary, Elementary & Secondary
Education (E&SE), Department, Peshawar.

2. Director, Elementary & Secondary Education, (E&SE), Khyber
Pakhtunkhwa, G.T Road, Peshawar.

3.  District Education Officer (M), District Buner at Daggar.

........... Respondents

APPEAL U/S 4 OF KHYBER PAKHTUNKHWA |
SERVICE TRIBUNAL ACT, 1974 FOR
TREATING THE PROMOTION OF THE
APPELLANT FROM THE DATE HE HAS
QUALIFIED ON, AND THE VACANCIES HAD
BECOME AVAILABLE:

Sheweth;

1) That numerous vacancies of SST in BPS-16 were available in the

respondent-department since long and no steps were taken for

Exﬂe Atm-day appointments against those posts. However, in the year 2009 an

advertisement was published in the print media, inviting

R’«%‘f’fﬁ’ﬁ! applications for appointments against those vacancies, but a rider

>3 l l;l I3 was given therein that in-service employees would not be eligible
and they were restrained from making applications.

2) That the appellant do belong to the category of in-service
employees, who were not permitted to apply against the stated
SST vacancies.

3) That those who were appointed on adhoc/ contract basis against
the abovesaid vacancies were later on regularized on the strength
of KPK Employees (Regularization of Services) Act, 2009 (Act
No.XVI of 2009)
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5)

6)

7)

8)

9)

That the regularization of the adhoc/ contract employees, referred
to in the preceding para, prompted the left out contendents, may
be the in-service employees who desired to take part in the
competition or those who did fall in the promotion zone, to file
writ petitions, which were ultimately decided vide a
consolidated judgment dated 26.01.2015 (Annex “A”)

That while handing down the judgment, ibid, the Hon’ble
Peshawar High Court was pleased to consider the promotion
quota under paragraph 18 of the judgment, as also a direction
was made in that respect in the concluding para to the following
effect:-

“Official respondents are directed to workout the
backlog of the promotion quota as per above mentioned

~example, within 30 days and consider the in-service
employees, till the backlog is washed out, till then there
would be complete ban on fresh recruitments”

That the appellant was considered for promotion, pursuant to the
findings given by the august High Court in the abovereferred
Jjudgment, and he was appointed on promotion on 30.10.2014
(Annex “B”), but with immediate effect, as against the law laid
down by the august Supreme Court, that the promotees of one
batch/ year shall rank Senior to the initial recruits of the same
batch/ year.

That till date seniority list of the SSTs in BPS-16 has riot been
issued, as against the legal obligation of the respondents to issue
seniority list every year. .

That though the appellant was having the required qualification
much earlier and the vacancies were also available, but he was
deprived of the benefit of promotion at that juncture, as against
the principle of law laid down by the apex Court in the case of
Azam Ali reported 1985 SCMR 386 and followed in
Muhammad Yousaf (1996 SCMR 1287). As such he was
deprived from the enjoyment of the high post not only in terms of
status but also in terms of financial benefits for years. It may not
be out of place to mention here that the appellant was at

promotion zone at the time of Regularization of Adhoc recruits
of 2009.

That appellant alongwith others filed W.P.No.1951-P/2016 for
issuance of seniority list and considering the appellant from the




10)

date when the Adhoc Employees were regularized instead of
immediate effect.

That the stated writ petition has been decided by worthy
Peshawar High Court vide order dated 01.12.2016. (Copy of

- W.P.No.1951 and order is attached as Annex “C”)

11)

12)

That the respondents assailed the judgment of Peshawar High
Court referred to in Para-4 above before the august Supreme
Court of Pakistan. On 20.09.2017 (Annex “D”) the respondents
withdraw the petition and as such the judgment of hon’ble
Peshawar High Court attained finality.

That after the withdrawal of appeals, the appellant preferred
departmental appeal/ representation (Annex “E”) to respondent
No.2, through proper channel, which was not decided/ responded
within the statutory period, hence the instant service appeal,
inter-alia on the following:-

GROUNDS:

A.

That the appellant was equipped with all the requisite

- qualification for promotion to the posts of SST (BPS-16) long
ago and also the vacancies were available but for no valid
reason the promotion was withheld and the post was retained
vacant in the promotion quota, creating a backlog, which was
not attributable to the appellant , hence, as per following
examination by the august Supreme Court, the appellant are
entitled to the back benefits from the date the vacancies had
occurred;

“promotions of such promotee (appellant in the
instant case) would be regular from date that the
vacancy reserved under the Rules for
departmental promotion occurred”

That the appellant has a right and éntitlement to the back
benefits attached to the post from the day of the qualification of
the appellant and availability of the vacancies coincided.

That the appellant being the promotee of one and the same
batch, are required to be placed senior to the fresh appointees,
but the respondents have sat on the seniority list and uptill now
no seniority list whatsoever has been issued/ circulated. .




D.  That the appellant has been discriminated, which goes against
the provision of Articles 25 and 27 of the Constitution, 1973.

E.  That the appellant has not been treated in accordance with law
as against the provisions of Article 4 of the Constitution.

F.  That appellant reserve his right to urge additional grounds with
leave of the Tribunal, after the stance of the respondents
becomes known to him.

Prayer:

In view of the foregoing, it is, therefore, prayed that on
acceptance of this appeal, this Hon’ble Tribunal may be pleased to
issue .an appropriate direction to the respondents for treating the
promotion of the appellant from the date he was qualified on, and the
vacancies had become available, and the impugned order may kindly
be modified by giving effect from the date when the fresh recruits are
regularized w.e.f. 2009 alongwith back benefits in accordance to the
judgment dated 26.01.2015 and also to circulate the seniority list of
SSTs (BPS-16), giving senior positions to the appellant being
promotee against the fresh recruits.

Any other remedy to which the appellant is found fit in law,
Justice and equity may also be granted.

ant -

Through
Akbdar Ilyas
Advocate High Court

AFFIDAVIT

I, do hereby affirm and declare on Qath that the contents of the
accompanying Appeal are true and correct to the best of my
knowledge and belief and nothing has been concealed from, this
hon’ble Court.’

SN
[ e 1

NOTARYF
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PESHAWAR HIGH COURT PESHAWAR\\

(JUDICIAL DEPARTMENT)

Wrrit Petition No.2905 of 2009.

VERSUS. \\"

ATTA ULLAH AND OTHERS

TN e e e 44

THE CHIEF SECRETARY KPK ETC... . RESPONDENTS...* .

JUDGMENT.

Date of hearing /\J (‘ O /_)_ (‘ﬁ—/ S‘

AppellanUPet!tionerhm U/’n,ﬂﬂm /\/d\f)z /\ /\a:’)/ﬂfjvc”f f‘%@

ROSpondentjﬁf) 981%(&0\\/ OW{ P/’L//l A\-_’u z«tt/@ c(
- [ULLQD(H A’hrJ\cd t" “('f‘ AAC!

WAQAR AHIMAD SETH,J:- Tinough i smgle .

judgment we propose to dispose of the insta'ht"Wﬁ(' Pemio'n'

No.2905 OF 2009 as well as the connected. Writ -Petition

| Nos.2941, 2967,2968,3076. 30525.3053,3789_,32',51.;3292.' of

2009,196,556,664, 1256, 1362, 1685,1696,2176,2230,2501,2696,

@

2728 of 2010 & 206, 355,435 & 877 of 2011 as common. == " -

/,/‘ question of law and fact is inviived in all these pet[t/b/gs..

e ——




2-

approached this Court under-Article 199 of the Cotnls'(/(uz}'o‘n 5;& . L

Islamic Republic of Pakistan, t973 with the following :ré,lie-{'-. ‘ o

The petitioners in all the writ petitions. ‘have

“It is, therefore, prayed that on acceptan&e' |
of the Amonded ~Writ Petition the aone
noted Act No.XVI 2009 namely ‘The North:
West Province Employees (Regularization - -
of Services) Act, 2009 dated 24" October,
2009 being illegal unlawful with-oll!-t_ o
authority and' jurisdiction, based on

malafide intentions and being -

unconstitutional as well as ultra vires to'.."

the basic rights as mentioned in the

constitution be set-aside and the :
respondents be dif_ected to fill up the abvo--\(‘.c_*. L
noted posts after goihg through the Ieg'ai D
and lawful and the normal procedurefésj"

prescribed under the prevailing /aw.‘s:.""'

instead of using the short cuts for obliging -
their own person.

- It is further prayed that the -
notifié:a;ion No.A-14/SET(M) dated

11.12.2008 and Notjfication No.A-17/SET(5)

Contract-Apptf_-ZOOSZ dated 71.12.2008, -}.ats o 3

well as: Notification

No.SO(G)ES/1/85/2609/SS(Contract) dated - .




g

31.05.2010 issued as a result of above |
noted impugned Act whereby all the pr:’va.te-
respondents have been regularized ma};j-.: .
also be set-aside in the light of the above. - . ‘
submissions, being illegal, unlawful, in--
constitutional and agéinst the fundamentejl? S
rights of the petitioners.
Any other relief deemed fit and :
" proper in the circumstances and has no'_t‘:._ - ‘
been pa’r’tigular asked for in the noted WrAit‘ R
Petition may also be very gracious_l)%

granted to the petitioners”.

3- It is averred in the petition that the pe”flonersaf e B
sereaty in tho Education Dopiamaont of KPPK wu/l\mtjpu,{ud IR
as PST,CT,DMPETAT.IT, Qui and bEI’mUrHchn( -
Scho'ols,' that resp‘oncfent;} No.9 fo 1359 Lvere.a'p;;éi};%«élté{ On

adhoc/contract basis on “different times and ‘,‘l‘arle(o,‘r}' their

. "AA .l R .A LAR LT . . O N )
[N RE WOURNAYA s T C
DT R P L 1 B : .

service were regularided through the North West' Frontier o

Province Employecs (chufcmza(f'on of Scrvices) Ac;t; 2009
that almost all the peltionars have  got r_he'l fe;;Q[r'e:c'/ .
qualifications and also goi at their credit the length of‘_se.v‘\}-}'cé;._ S

% that as per notification o.SO(S)6-2/97 dated 03/06/1998 . )




the qualification for appointment/oromotion of - the SET -

Teachers BPS-16 was prescribed that 75% SETg_ :S.f?a.-”"bé:

selected through Departmental Selsction Commltfeeonthe R

basis of batchwise/yearwise open merit from among<tf/7o '
candidales ﬂaw’ﬁg the prescribed c‘/‘ua//'ﬁcz-.i!ion dnd/onmrnmg '
25% by-- initial - /‘ecrw'f‘/ﬁent through Pub/ié Semce .
Cqmn7iss/on whereas through the same noflf!canOnthe
qua/fﬁcatién for the appointment/promotioh of thé.~'-:Slu:bjé(;%t:';;

Specialist Teachers BPS-17 was prescribed Atha_t__’sof%"'s:{va'l:l o

- be selected by promotion on the basis of sehiof/ty cum

fitness amongst the SETs possessing the qualification. .
prescribed for initial recruitment having five years: _serv('c.é' and :

remaining 50 by initial recruitment through the Public Serwce

Commission and the above procedure was c’,inO;D,'F,iC-?'dr by{he PR
Education Department (ill 22/09/2002 and the appointments -

. on the above noled posts were made in the light of'f}vé"éb,o\.?é-_ E

notification. It was further averred that the -Ordinance
No.XXVII of 2002 notified on 09/08/2002 was promulyated.
under the shadow of WZ_{"HAC_,‘/L?> some 1687 posts't‘c}‘f dn‘fvon '

cadres were advertised by the Public Service Commission

ATTESTED




That before the promulgation of Act No.XV/ of 2009;‘/’-tnwa's.

practice of the Education Department thaz‘ msread 'o"f.'
promoting the eligibie and competent personsn,“a'mléf:?gks( -f‘_/?e'
teachers community, rhey‘ have-been advemsmgtheabove
noted posts of SET (BPS-16) and Subject Specra//sr(BF’S
17) o?z the basis of open f.'ner‘ft/adhoc/cont‘ract‘M'?.‘e‘/‘:?j/jh_ tt waé
clearly mentioned that the said posts will be ;t_eifﬁ;ljo:rarji/_;énd
will continue only for a tenure of six mom‘hs or ti_l\/ Zz"he
ml‘c{ppointment by the Public  Serviced Commtsszonor
Departmental Selection Committee That af(c/;mssmq{hc
KPK Act No.XVl of 2009 v‘by the Provincial Assemb/ythe
fresh appointees of six months and one year gd .z‘hé" adhoc
and contract basis including respondents no.9 z‘o T 357 W/‘\_tf/:jé
clear affidalvit for not adop{irjﬁ any legal coursglz“g makethe,r
services regularized, /7aye been macdle pezmanem and
regular employees whereas the emp/oyeesAii'é’n'{d.__'_:réﬁé-év}%/:ﬁg}*
Staff of the Education Degpan‘ment having at: me/rcredxta
service of minimum 15 tu maximum 30 yea(é- havebLen
ignored. That as- per con{{,r_aC( Folicy issued on26/1 0/2002

4/’ the Education Departmerit ‘was not au(horisé’d/eﬁtz'z‘lé:dijfo

ATTESTED




make appointments in BPS-16 and above on the contract

basis as the only appointing authority under me'_m/es .wa's‘_" -

Public Service Commission. That after the pubh’cét‘fon:mad-e‘

v [ P .’,..-“1'

m

by the Fublic Service Commission {housands-_of _tea‘chers

eligible for the above said posts have alreao’y‘app'!ied Abu't'. '

they are still waiting for their calls and that throqgfjr.the:abov‘e ' L

Act thousands of the adhoc teachers have been _re_gﬁq/ari"zéd

which has been adversely effected the 'n"gh'ts of the .

petitioners, thus having no efficacious and ade(juézfé'réme'd-y-‘ :

available to the petitioners, the have knocked the door of iﬁié o

Court through the aforesa(d constitutional pez‘iﬁo'vhs,r 1 o

4- The. concerned official respondents have .furnished-
parawise comments wherein they raised certain. /e'Qé_) gh-,d' |
factual objections including the question of maintéinébi/it;; of -

the writ petitions. It was fg/n‘h'er stated that Rule. 3(2) of t'he .

N.W.F.P. Civii Servant; (Appointment, .P'r‘o_m‘o_fioh: &

Transfer)Rules 1989, authorised a depan‘mehﬁ“_{‘o '/-ay'ci/_o_'_w_nr.-_

meihod of appointment, qualification and oz‘ﬁér;‘cofhcf/f{'/'g)n‘s

applicable to post in censuitation  with Estébl)‘shmen{t &

Administration Department aljd the Fmance'Dép.alh‘(ﬁ(;fn_(.f




That  to improve/uplist the standard Qf educaﬁbd;"-"t‘he_i._.;
Gpvemment rep/aced/amended the old procedure -'/".-;e.'; 1 OO% -

incluaing SETs through Public Service Commissioh‘rKﬁK”for e

recruitment .of SETs B8-16 vide Notification NOSO(PFM
5/SS-RCN0! Il date+' 18/01/2011 wherein 50% SSTs (SET). . o

0 .

shall be selected by promotion on the basis of sen[é_,r/ffj/f'c,um‘f :

fithess 1iv e following manner:- - T ol

() Forty percent from CT (Gen),

CT(Agr), CT(indust: Art) with at least 5

years service as such and having the e
qUaliﬁéatfon mentioned in con/umn 3.

(/'/'). Féur percent from émongsf the DM

with at )east 5 yearsAs,e‘f,vice as such and

having qualification in co/u‘mn 3.

an, FOLJ/‘ percent {from amongst the PET

with at least 5 years service as such and
/7avmquua//ﬁcatfon mentioned in column 3.

(iv) - One percent amongst Instructional

1 Material Specialists with -at least 5 years




service and having qualification mentioned = .*- '

in column 3.”

It is further stated in the comments that die to. the

degradation/fall of quality education the G'b\/e‘(nf:nér}t'_ﬁ, f  :

zromotiorn, appointment/recruitment and in order to improve-

~abandoned  the  previous  recruitment  policy. of

Uve.s‘tandard of teaching cadre in Elementary & Secondary ‘

Education Department of KPK, vide Notific‘a'ti'on-_dat-‘ed“.- o

098/04/2004 wherein at serial Na. 1.5 in Co/-u'mn-._'ﬁ (he N |

and that the (North West  Frontier Provinqi'a/')j‘prz'?é,‘;__'i"-

Pakhtunkhwa Employees(Regularization of Séh_»/i_'ces)Ac"t,‘. - EE

~appointment of SS prescribed as by the mma/recru;tment RS

[

2009 (ACT No.XVI of 2009 dated 24" October, 2-OO_:9‘isj’legé/;

Wil and in accordance wilh the Constitution oqumsran | S
which wés issued by the competent authority ano’junsdrcr/on -
therefore, all the writ petitiéns are liable to be dism;'-ss-é"cj!.. L

5- We have heard the learned counsel for the*paﬁ‘feé and |

have gone through the 1ecord as well as the /gzwrlc')n the -

subject. . N
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6-  The grievance of the petitioners is two fold in respect

of Khyber Pakhtunkhwa, Employees (F?egu/é}i;.aﬁéh'1‘of"j"-'-'-"-

Services) Act, 2009 firstly, they are alleging that l’egu/afposf RETIR L |

in different cadres were advertised through Publ/_c’_Ser.vice'
Commission-in which petitioners were competing wivt-h.'higilv;, "

profile carrier but due to promulgation of Act ib/‘d,-’ -j{.lwey-.éok)l(f o

not- made through it as no further proceediﬁg's’f-:’iivéré.}

conducted. against the advertised post and secondlymey
are agitating (/7@ legitimate  expectancy /'ega/:tzlir,;g--,51/5'1(;‘/'?/“'.'
promotion, which lm§ bccq blocked duc lo (!_'l'%g'/f}, b/oc,k
lr‘nduction / 'regu/a/’iza(bn in a huge numl_)ef% courtg_sy: Acr No -

XViof 2008.

7-  As for as, the first contention of advertiser’f_néﬁvt;’-‘ahd.‘-iﬁ'.:_' -

block regularization of employees is conceried.-in this =

respect it is an admitted fact that the Gover/7rné'/.7jtf;/jléls»- the: '

right and'prerogative to withdraw some pos_‘tg,,_.."éi}ééd}:/‘{_

g 'advertiséd, at any stége from Public Service Commrss:on

and secondly no one knows that who could be‘sé/éc(éd"in

open merit case, however, the right of com’pefi?r"o'fg is

reserved. . In  the instant case KPK, émployees -




(R jularizalion of Sefvicés) Act, 2009, was /)/'OIJ'JLJ/Q.ai‘e:}, o

which in-fact was not the first in the line rather N- WFP (ho',w-‘

Khyber Pakhtunkhwa) Civil Servants (Regularization of =

Pakhtunkhwa) Adhoc Civil Servants (Regula'riévatioﬁ” of R

Services) Act, 1987 were also promulgated andlwe.'re'.nevef :

Services)" Act, 1988, NWFP (now Khyber Pakhwhkh.w'a)_

(Regwiation of Services) Act, 1989 & NWEP (now Khyber = .

challenged by anyone.

8- In order to comment upon the Act, ibid, it is':/'mpo'r-tah't'v- ]

to go through the relevant provision which reads aS'qn,de}:-', } o

' S.2 Definitions. (1)

Y

a)--=-

aa) ‘“‘contract appointment” |
means appointment of a duly. :
qualified person made otherwise—‘ : ‘
than in accordance with the,;'_ﬂ:j-:.";
prescribed method of recruitment. i :
b)  “employee”  means an o
adhoc or a contract employee‘_l"
appointed by Government on“_.:' ‘
adhoc or confracg‘ basis or second |
shirt/night s;hift" but does not"j..i
include the employees for project |

post ur appointed on work charge ..

ATTE STED
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basis or who are paid out of

contingencies;

-------- whereas,

S. 3 reads:-

Reqularization of services of

certain employees,---- AII'} S

employees including
feCOmmendee of the High COUf’t_,._."'-'- _

appointed on contract or adhoe - it

basis and holding that post on 315¢ " =~ "L

December, 2008 or 1l the .
commencement of this Act shall . ¢

be deemed to have been validly - e

appointed on regular basis having . ) '
the same  qualification andi

-experience for a regular post;

9- The plain reading of 'above sections of thAct,b,d '
would show that the Provincial Government, has regu/arizod L
the "dU/}; qualified persons”, who were appointed onconfract
basis under the Contract Policy, and the said Cc-)n'{'rvé;‘c_r‘ PO/ICy L

was never ever challenged by any one and "the"'f,sam;e:

remained in practice till the commencement of fhé—: sa:d Act '

Fetitioners in their writ petitions have not quoted anysmg/e R

® -,

incident./ precedent showing that the regularized émp{oyeesi o

under the said Act, were not c;z;a)iﬁed for the poés::t"'a,ga,i;i.;,*(' -
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e

wh.

< they are regu!ar/zed nor had placed on record any. :

documents showmg that at the time of their appom{men[ on.

contract they had mede any objecz‘/on Even ofherW/se the - |

Superior Lourts have time and again reinstated em'p/oy@e's e

whosw  appointments  were declared irregular '_by '1’/7e o

Government  Authorites, because  authorities bemg .

responsible for makmg irregular ap,oomtmen{s on pure/y>~ L

temporary and com‘ract basis, could not subsequ_eh'ﬂy tu:rhed ~

round and terminate services because of no” lack ‘of 1.

qualification but on manner of selection and the bénéﬁf of z‘hé.' |

lapses committed on part of authorities could not be g/ven z‘o l L

the employees. In the mst.m( case, as well at '[‘/.')é" time' of .’

appointment no one objected to, rather the ~.e}'u‘th_o:r./z‘ie§:-‘.

committed lapses, while appointing the private rés'pon'de'nt‘s' '

and others, hence at this beafa(ed stage in view of nuhibériof; L

*

/udgmem‘s Act,  No. XV/ of 2009 was promu/gaz‘ec
/ntercs{/ng/y this Act is not applicable to the édué:arjo,/:'g
department only, ratner all tpe employees of a‘he'-Prb'_vfﬁlcfa[

Government, recruited on contract basis till 31 Decembey -

2008 or till the commencement of this Act héx)ef-bbérg o

ATTESTED
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regularized and those employees of lo other departinents -

who have been regularized are not party to this Wf,riti béf./:f"oﬁ." AR

~iU- All the employees have been regu/ar/zed'dhdérf t'b'e_"_' L

- Act, ibid are duly qualified, eligible and Com,bél‘e_‘ni‘.;for-':rhe‘ R

post against which they were appointed on contract basis. =
and this practice remained in operation for yoars. Meajerity of

those employees getting the benefit of Act, ibid may have '

against the fresh post.
11-  The law has defined such type of lggi:s/ta‘ﬁ():h.‘as_

“beneficial and remedial”. A beneficial legislation is~a -

become overage, by now for the purpose of ~(ejc'ru:t'tmé'nt.'.:

statue which purports to confer a benefit on ind/’gid&a'l-s_'o'r :af o SRR

class of persons. The nature of such benefit is to be o

exended relief to said persons.of onerous ob//gat,Ons U”der g
contrécts. A law enacted for the pufpose ofcorrect/ng a '
“defect in a prior law, or in order to provide a remedywhere ‘-
non previously existed. According to the deﬁnl‘ﬁ?r’?pfﬁ.c"f;(‘é‘u s :

Juris Secundum, a remedial statute is designed to correct-an ..

existence law, redress an 2xisience grievance, or. ;'m‘roduc;;éd '

/ segularization conductive to the public goods, The-:c'h'-a‘!/éri'g‘,{éd R
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Act, 2009, seems to be a curative statue as fof—}__)eavr_s the .

then Provincial Governments, appointed emp'/oyées o
contract basis but admittedly all those contract appb_)‘hfmen{s;
were made after proper advertisement ahdf on. the .-

recommendations of Departmental Selection Comfh[ttée"s. -

12- In order to appreciate the argumentsi':,-_r',egardihg-r

Leneficial ieg}'slation it is inipon‘ant to understandf'z‘hé s'cop:eu 3 : -

and meaning of beneficial, remedial and curafivé_* "Iegfis,!az‘ibn;.v' .

Freviously these words have been explained by N.S an:dré__ '

.1 interpretation of statute, tenth edition in the following. . :

manners:-

“A statue which purports to confera =

benefit on individuals or a class of:

persons, by reliving them of . .

onerous obligations under contraé'_ts_'_:;,"{ ol
entered into by them or which teﬁ& .

to  protect  persons agaiﬁ\s"t’.:;‘ , |
" oppressive act from individuals with -
whom they stand in certéi'n” L
relations, ‘is called a 'benefiéfé};"

legislations....In interpreting such'a o

L 2

statue, the principle established is- = -
that there is 1:10 room for. taking a
narrow view but that the court is ..

entitled to be Qem;rous towards the .

persons on wg,'hom the benefit has -




5
i.r"
N e

Remedial or curative statues on the other.'han‘d ha'yej;_ -

been conferred. It is the duty of the" |

court to interpret a provision;.

especially a beneficial provisidh,,.__'- -

Liberally so as to give it a w:’dér,:""
meaning rather than a restrictive.

meaning which would negate the

very object of the rule. It is a well |

settled canon of construction that m PR

constructing the provision of

~ beneficent enactments, ‘the co‘u-f_i.:;

should adopt that constructfxcjahff:"_-ﬁ

| which advances, fu!f:ls and furthors :-:'
the object of the Act, rather than the_ .
one Wthh would defeat the same.
and render the protect:on:r‘._:'fl',-"‘ -

illusory..... Beneficial provisions call_' R

for liberal and broad interpretation -,
so that the real purpose, under!yinéj L
_such enactments, is achieved and-
full effect is gi‘ven to the P”'”C"P/'?S

underlying such legislation.”

becii explained as:-

"A remedial statyte is one which:

remedies defect in ;he pre existing law,

statutory or otherwfs“ Thefr purpose IS-:f - P
‘to- keep pace with tbe views of society, - -

They serve to keep our system of

jurisprudence up o date and in:
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harmony with new ldeas or conceptlons_-'
of what constitute just and proper - .
human  conduct. Their  legitimate '
purpose is to advance human rights and. )
-relation_ships. Unless they do this, they
are not entitied to be known as remedial
legislation nor to be liberaily cénstrued _
Manifestly a construction that promotes S
improvements in the adm:mstrat/on of' ‘
i ‘ justice and the erad/cat/on of defect ln_._":".'
the system of jurisprudence should be. -
favoured over one that perpetuates a_:i

wrong”.

Justice Antonin_Scalia of the U.S. Supremé-__-_---"

Court in his book on Interpretation of Statute-‘ _"
states that: ) B
"Rerﬁed_ial statutes are'- _: -
those which are made to supply” =~
such defects, and abridge such':i"‘ .
superfluities, in the common Iaw; . :
as arise from either the general
-imperfection of all human law," |
from  change of time and.
circumstances, from thc_rnistakos"." ‘ |
and unadvised determinations of o
~unlearned (or even learnea) |
Jjudges, or from any-other cause‘

whatsoever "

13- The legal propositior: thgt emerges is tha(-'i'géne/-"a//y' )

beneéficial legislation s to be given liberal interprétéffoh,_:‘t_/-;‘é_'._ .

beneficial legislation must carry curative or remediﬁ_a( conteilt -




£~

Such legislation must therefore, either clarify an armbiguity or
an omission in the existerice and must therefo,r_e,‘.j‘(he.j'
explanatory or clarificalory in nature. Since the péfﬁ(zic‘?.!:!.(—)f"sv. ~."A

docs not have the vested rights (o be uppomtéd .(o" a'z'ny;

patlicular post, even advertised one and privale tespcndenfs o

who have being regularized are having the -requisite

qualification for the post against which the were éppb‘iht_ed: )

vide challenged Act, 2009, which is not effecting_"th.e"_'ve"st'-ed' ) -

right of anyone, hence, the same .is deemé_d:-v.,-tyd'b'éf gl vl t

bonenciai,  remed . and curative legisiation . Of the "

Parfiament.

' 14-  This court in its earlier judgment dated 26" Novéfﬁbef o

2009 in WP No. 2905 of 2009, wherein the same: Khyber.

Pakhtunkhwa (Regularization of Servers ) Acf.;;" 2009wres Ll

were challenged has held that this court :hés""éo:t : no LT
jurisdiction to entertain the writ petition in view of Article 2 72 5

" of the Constitution of Islamic Republic of Pakiéré:n;. 1973 as o

an Act, f?ule or Notification effecting the terms andcondmons 3

of service, would not be an -exception (o that, _'if;}s_eéh,,»(ﬁ‘ -"f‘h‘e. Rpnay o

light of the spirit of the ratio rendered in :_t'hfé_ -caée‘_of U

ATTE o
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~——I'A'Sf7or‘”"’”". & th"”S__VOfﬂJ.i_(‘overnment of Pak/stan IRt

reported in 1991 SCVMR 7047 Even ofherwrse under Rule 3

(2) ol the Kiyber Pakhtunkhwa  (Civil Se_f-\_/é‘__n-rs')‘,
(appointment), promotion and transfer) Rules 1989, .é_vu_thofiz"é |

a department to lay down method of appo:in‘z‘méntl, g

-qualification and other conditions applicable to the po‘_s'f in -

consultation with Establishment & Administrative Department

~and the Finance Department. In the instant case f.t’he' du/y,

?

elected Provincial Assembly has passed the BilVAct, which =~ .

was presented through proper channel ie ‘L'a‘W-.and -

Establishment Department, which cannot be qdéshed-pr;j: L

declared illegal at this stage.

//@ Now coming to the second aspect of the cése,." ihat .

petitioners legitimate expectancy in the shape of /j/.'Omozfi.on s

has s.itered due to the promuigation of Act, ibid;. in-this - = '
respect, it is a long standing principle that promotion’is not a- . .

vested right but it is also an eéstablished principle that w}/i‘e/) .

ever any law, rules or instructions regarding promotion are
vioiated then it become vested right. No doubt petitioners.in -

the first ‘instance cannot claim promotion as a vesfed g Jh{‘

Tz ST‘FD
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’n

v

~

but those who fall within the promoltion zone* doliave the o

right to be considered for promation.

16- . Since the Act, XVI of 2009 has boendnr/'np(/:
beneficial and remedial Act, for the purpoé-é?.‘.oi-'; al/rhose
employees who were appointed' on contract andmay ha}/e a
become ove/"aje and the promulgation oftheActWaS
'neceséary to given ti?erﬁ the protection thereforetheo(her -
Side éf the picture could not be brushed a SldeSlmp/y!t/s o
the vested right o'f in service emp/oyeeé to be- consmferedfor .
p(ométion at their own turn. Where a valid and proPefru/es -

for promo.t/fon. have been framed Wh/ch are notg/veneffecf -
‘suéh-ofnission on the part of Government aqency amoums

to failure to perform a duty by law and in suchCaseS H/gh S
Court always has the jurisdiction to ilv-te/fefég“-?h‘ serwce
emploj/ees / civil servants could not claim promonon ;té ial ;
higher position as a malter of legal right, at th"e samenme i
had to be kepl in mind. that all pubiic powe..fg%‘é;ré‘l.,-nx;:the,-
~ nature of a sacred trust anc jis functionary arerequuedto RN
exercise same in a fair, reasonable and frans.,biar'é:m"-' manner o

ﬁa/ strictly-in accordance with law. Any transgression _ffom:_sfu;'bh;

A et o i, i
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principles was liable to be restrained b y the superior courts in. . =

their jurisdiction under Article 199 of the Consm‘uz‘/on One i
could not‘ overiook that even in the absence Of str/ct /ega/ -
right fhe_re_ was a/wéys /egitifnate expectancy onthe pan‘ t:afgé-:-. .
senior, competent and honest carrier civif servantrobe
promoted té a higher pésiﬁon or to be conS/dered for ,
| promotion and which could o.n/y be denied for goodproper T
_ _and valid reaséﬁs. | | : , IR
,@ Indeed  the ,oez‘it/'o‘ne’/“s- can not claim H?crr:n/{/a/
'appoim/ﬁenfé on a higher post but they have 9V€Fyf/ghz‘fo
be considered for promotion in accordanc_e : W/th rhe
promotion vru/'es, in field. It is the object of the esfg‘b‘//_shfn_g};n.r-A'~
. Of the courts and the continue existence o'f‘courts of .I.,éj{/&: is to : |

dispense and foster justice and to right the Wrong ones.

| Purpose can never he complotoly achioved un/c;s()nm
justico dono wnsl undone and unless the cuwl\sb[cppedm j -
and reflused (o perpeluate what was patently unjust unfa,, 3

. and unlawful. Moreover, it is the duly of public authorlz‘/eg as

. a,bpoin[men_f is a trustin fhe ﬁanc,{s of-pub'//'c author/{/esand/t o

, is their legal and moral duty to discharge their fup,_cz‘i:o;(iis as ‘




trustece with complele lransparency as por requircgiment of - ‘
law. so that no person who is eligible and entitie to hold such. -
post is exclucdaod from he purposo of soloction and is not.

depnved of iiis any .yht.

@(ﬂ / @oensidering the above-seltled. principles -we are -o:f the

Sirm-opimon that Act, XVI of 2009 is although benéﬁc)‘é{ and .

remcc(/al legisfation but its enactment has effec'fhe‘éi-;tfjé:‘i‘}"{-‘i
service employees who weie in the promotib?g ’one o
therefore, we are convinced that to the extent of mserwce
employees / petitioners, who fall wfthin the promb'tién:.iahe:' A;."

have suffered, and in order to rectify the fnadverte'n‘t4‘n..jt;.s_rbai‘<Ae;- - --
of H‘rg respondents/Department, it is recommended k}fat‘t{ié:'f‘

promotion rules | in ﬁeld. be implemented énd-l-_:‘thtc:)'sé“:
employees in a particular cadre to which cen‘aﬁ c%qcﬁfaﬂ"for.*
promotion is reserved for in service employees, rho mmcbe

filladl in on promotion basis. In order to remove the arﬁbiguity

———————— e —————— T

-

and confusion in this respect an example is quote'd, k/f'in any -

T

—_—

cadre as per existence rules, appointment is to be.made.on

50/50 % basis ie 50 % initial recruitmenf\-and'jISO_ %.A S

prootion quota ‘hen all lhe employees have: “been ..
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fomta ;77'07’7’93& the=eligible Nt se 1 v eTemBIEyEES .m0t Herwisg»
el g:b’le“fd OMotiGILOD B L g SisIof. 50Nty CUnIfitAgss¥
'S~ In view of the above, this writ petition is disposed of in
the following terms:-
(i) “The Act, XVI of 2009, commonly
known as (Regularization Of Serv;'ces)
l Act, 2009 is held as beneficial and
remedial legislation, to which no
interference is advisable hence, upheld.
(i) OffieiareSporentSateldirested \
Lomnworkoti(EHERREICKICGIATS fEEthe
PLOMOUCT M A UC T eetr 15 ke O CT T abG Ve
. mfanttoned*examp!e,.w:thm-30tdayS'and
‘ ‘ ) ons:der.thc,u‘:)“::sgﬁfcenemp!oyees”"uu"
R R {htmbacklogZlis . “washod out, till then :
L : .o) there-would be (,omplctc ban.on fresh ’ /-? /
S e N rocrurtmonl»”"‘"'/ [': "" / /).1 e C
' Order accordingly. / / TN
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e NOTIFICATION:

Consequent upon the recommendation of the Department

. Pursuance of the Government of Khyber P

- SO(PE)/4-5/SSRC/Meeting/201

Stton. Sve, S Lam
8704 )

“THC Pragai

admissible under the rules on the regular basis-under the existing policy of the provincial Go

conditions given below with immediate effect and posted on “ School Based “ as given below,

A, SST (BIG-CHEM)

1. PROMOTED FROM SCT/CT TO THE POST OF SST (BIQ-CHEM) BPS-16

al Promotion Committcc and in
akhunkhwa Elementary & Secondary Education Notification No.
3Teaching Cadre ‘dated 24* July 2014, the followin
SATs/ATs, STTs/TTs, Senior Q_aris/Qaris, PSHTSs/SPSTs/PSTs are hereb
SST (Phy-Maths), SST (General) noted against each in BPS-16

2 SCTs/CTs, SDMS/DM;
Y promoted to the post of SST(Bio-Chem),
(Rs]0000-800-34000) plus usual allowances as

vt:, on the terms and

[5.No Name of Official Present Place of School Where Posted Remarks -
Posting
/1-A | Wakeel Zada GHSS Gagra GHSS Gagra Avp - ]
2/2-A | Bakbt Alibar GHS Ghurgushto GHSS Ghurgushia Favyp
3/3-A | Shamisue Rahman | GHS Ganshal .GHE Ganshal AV.P
4/4-A | Shah Bhroz Khan | GHS Shalbandi GHS Shalbandi AV:P
5/5-A | Abdul Ghafoor GHS Torwarsak GHS Kala Khela
6/6-A | Bakht Rasool Khan GHS Dewana Baba GHS Dewana Baba

Rahim Zada

GHS Jowar

GHS Jowar

2. PROMOTED FROM PSHT, /SPST/PST TO

THE POST QF SST (BIO-CHEM) BPS-16

S.No Name of Official

Present Place of
Posting

School Where Posted

8/1-A | Rahmanullah

GCMHS Daggar

11/4-A

Saifur RahmanJ

GPS Kalpani A.V.P
92-A | Fazali Wadood GPS Girarai GHS Katkala AV.P
[ 10/3°A Khan Said 1 GPS Bampokha GHS Nanser )
GPS Rahim Abad GHS Elai

B. 8ST¢ PHY-MATHS)

3. PROMOTED FROM SCT/CT TO THR POST OF

SST (PHY-MATHS) BPS-16

TSNo '"Nﬁ‘iﬁé‘g‘f‘()fﬁifiﬁl"rf"r'c—s‘ﬁﬁ’l']’lii‘c’c'()f "-—-~—-’*'-'Sc‘hool"thrc‘Pes_t’cd'*-*-—-.hi—Remar e A
: Posting . R L
{2/1-8 | Liagat Hussain GCMHS Daggar GCMHS Daggar AV.p
132-B | Ahmad AL GIISS Totalai GHS Janak Banda, A.V.P
14/3-B | Muhammad Salim GHSS Nawagai GHSS Jangai AV.pP !




IS/4-B | Khan Wali Khan | GHSS Totalai GHS Dagai AVP
16/5-B | Israrullah GHS Kawga GHS Chanar AV.P
17/6-]3 Mihrab Gul GHS Khanano Dhcrail GHS Khararai AV.P
18/7-B .| Zartaj Khan GHSS Charorai .GHS Daggar No.2 AV.P
19785 | Shor Nawab K | GITS Jowar GHS Katkala AV.P
20/9-B | taamullah GHS Diwana Baba GHS Diwana Baba AV.P
21/10-B | Muhammad Igbal | GMS Akhunscrai GHS Nogram AV.P
22/11-B | Said Kamal Shah | GMS Sambal Totalai GHS Dakara AV.P

4. PROMOTED FROM PSHT/SPST/PST TO THE POST OF SST (PHY. -MATHS) BPS-16

S.No .| Name of Official | Present Place of School Where Posted Remarks
Posting .
23/1-B | Sabir Rahman GPS Bando Tangai GHS Torwarsak . AV.P
24/2-B | Hamdullah GPS Manezai Kowga GHS Asharay . AV.P
25/3-B | Sher Alunad GPS Balo Khan GHS Ghazi Khanay - AV.P
: J
26/4-B | Hamid ur Rahman | GP'S Dagpar No.| GHS Nawakaly AV.P ;
_2—7/5—13 Rasool Shaly ~ 1 GPS Kinger Gali GHS Dokada AV.P S
28/6-8 | Akmal Khan GPS Repa No.3 GHS Bajkata AVP P g
29/7-B | Aziz Ahmad GPS Bampokha 1 GHS Kala Khela ‘AV.P 3
30/8-B | Rahim Dad Khan | GPS Jowar No.3 | GHS Bazargay N AV.P / Tg
. X N
- C. SST(GENERALY )
© 5. PROMOTED FROM SCT/CT TO THIE POST OF SST (GENERAL) BPS-16
S.No Name of Official | Present Place of School Where Posted Remarks
: ) Posting :
31/1-C | Hakim Khan GHSS Nawagai * . GHS Asharay AV.P
32/2-C_| Abdul Halim GHS Jowar 1"GMS Shanai Torwarsak AVP
33/3-C | Ali Jan GHSS Agarai GHSS Agarai AV.P
34/4-C | Hazrat Rahman GHS Batat "GMS Malakpur AV.P
| 35/5-C | AlcunRashid GHSS Totalai GHSS Totalai AV.P
36/6-C | Nawar Khan GHS Dherai GHS Chanar AV.P.
37/7-C | Ghulam Rahman | GHS Batai GHS Dokada AV.P
38/8-C | Sher Wali Khan GHS Jowar GHS Girarai AV.P -
: pAS— s . —— e Dt
y3979-CyA Shamsul Islam 3 A GHSS Jangai GHSS Jangai 4~ AV.P PR _.’.g‘ﬁg@@ﬁx
.‘ . - ‘§. ) ‘).1
40/10-C | Bashir Ahinag GHSS Totalai GHSE Totalai AV.P 1 ‘ Q'@f‘*“'
N E 4‘
41/13-C | Saifur Raliman GUHSS Gagra GHS Tangora AV.P ] EENe
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Terms and Conditions;-

1. They would be on probation for a period of one year extendable for another one year.

2. They will be governed by such rules and regulations as may be issued from time to time by the Govt.

, 3- Their services can be terminated at any time, in case their performance is found unsatisfactory during
probationary period. In case of misconduct, they shall be proceeded under the rules framed from time to time.
I 4, Charge report should be submitted to all concerned.

'; 5. Their inter-Se-seniority on lower post will remain intact. )

; 6. No TA/ DA will be allowed to the appointee for joining their duty.

k 7. They will give an undertaking to be recorded in their service books to the effect that if any over payment is

made to them, in light of this order, wiil be recovered and if he is wrongly promoted he will be reversed. -

8. Their posting will be made on school based, they will have to serve at the place of posting and their service is
not transferable to any other station.

i 9. Before handing over charge, once again their documents may be checked if they have not the required

relevant qualification as per rules, they may not be handed over charge of the post.

>
CONSEQUENTIAL TRANSFER / ADJUSTMENTS - § ! &
The following SST BPS-16 are hereby consequentially transferred / adjusted at the schools noted against R\ ¢4

their names in their own pay and scale with immediate effect in the interest of the public.

S.No | Name of Official - 1 Present Place of Posting | School Where Posted | Remarks

1 Habibullsh SST(PHY- GHS Dewana Baba 4+ GHS Matwanai ANV.F { Newly
MATHS) ] Upgraded)

2 Siyar Khan SST (GENERAL) { GHS Cheena GHS Matwanai AV.P (Newly

‘ : Upgraded)

3 Jan Bahadar Khan SST(PHY- | GHSS Jangai GHS Dherai Vice S.No.14/3-B
MATHS) '

4 Muhammad Abrar SST GHS Bagra ’ GMS Kalil Vice S.No.83/2-C
(GENERAL)

5 Hidayatur rahman SST GMS Gumbat GHS Gulbandi Vice §.No.77/15-C
(GENERAL) )

(HANIF-UR- RAHMAN) rESPe
DISTRICT EDUCATION OFFICER(M)
BUNER.

Endst; No.3029-36 Dated. 30/10/2014.
popy forwarded for information and necessary action to ;-

1. Director Elementary &Secondary Education Khyber Pakhtunkhwa Peshawar with r/t
Endstt: No.3436-40/File No.2/Promotion SST B-16 dated Peshawar the 28/1 0/20]4 -
Deputy Commissioner Buner.

" District Accounts Officer Buner
District Monitoring Officer Buner |,

Principals/Head Masters concerned.

Sub Divisional Education Officer (M) Buner
Officials concerned,

Master file.

O N O AN

‘ /7 '
ct y 30 /D / / L/
DISTRICT EDUCATION QFFICE (M)

S : BUNER.
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Bakht Rasool Khan (5C) GH
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6
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9
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(G) GMS Klami Banda.

11. Subhani Gul SST
Gul Said SST (G) GHS Karapa
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CMHS Daggar
GHS Chanax

12.
13. Siad Amin SST (G

14. Sardar Shah (G) G
15. Israr Ullah ssT (SC)

16. Mahir Zada (89T) GHS
17. Shir Yazdan gsT (G) District Buner
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1s. Bahari Alam ST (5C) CHS Shal Bandai

Miskeen SSG G) GMS Shargahy, District Buner S

19.

..............

of T(hybu Pakhtunkhwé‘ rou

1. Govemment
artment Peshawar

Secretaly, E&SE Dep
&SE, KPK, Peshawa
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WRIT PETITION UNDER ARTICLE‘. 199
OF THE CONSTITUTION OF THE
ISLAMIC REPUBLIC OF PAKISTAN,
1973.

Sheweth,;

1)

2)

3)

4)

That nurmerous vacancies of SqT in BPS-16 were javé;ilablf_e‘: h
in the respondent department since long and 'ho 's',telo's ;

were taken for appointments against t‘*mose posts S

However, in the year 2009 an advemsement WaS"-J‘:' R

published in the print media, inviting appllcatlons for -
appointment against those vacancies, but a nder :Was_" |
given therein that in-service employees Would_not‘befi':-'
eligible and they were restrained from' makmg ‘

applications.

That the petitioners do belong to the category of m{ S

service employees, who were not perm1tted to apply'-' i

against the stated SST vacancies.

That those who wWers appointed on adhoc/ cont:taof 'be‘s'is .
against the - abovesald vacancies were -'1atef Aoriv‘
reqularized on the strength of KPK Employees N
(Regulanzatlon of Services) Act, 2009 (Act No XVI of
2009)

That the regularization of the adhoc/ contract c
emp]_oyees, referred to in the preceding para prompted

the left out contendents, may be the m--sermc_e

employees Who Jesired to take part in the --Comp'etifion__ SR

r those who did £21l in the promotion zone to f11e ¥

EXAMINE:

Peshawart High

AITESTED



petitions, which were ultimately decided wde : a -;'f,

consolidated judgment dated 26.01.20 15 (Annex A )

5) That while handing down the, judgment, bld thls ‘
Hon'ble Court was pleased to. consider the promo’uon .
quota under paragraph 18 of the 1udgment as also a. o B [

direction Was made in that respect m the concludmg o |

para to the f.ollowmg effect:-

- «Official: respondents are directed to Wosz<¢olU'f."
the backlog of the promotion quota as p’é? abdve. : -
b mentioned example, w1th1n 30 days ar nd
consider the 1ir- .service employees; - 1111 thev"_.': S
" packlog Is washed out, til thes there wouzd be R o O

co;mplete ban on fresh recruztments

) That the petmoners were con51dexed £or promonon,
pursuant to the £md1ngs glven by thls august Court m the -

abovereferred ]udgment ancd they Were appomted on. S

promotion ont various dates rangmg from Ol 03 2012 to

31.07.2015 (Annex “B7), but Wlth 1m*ned1ate effect
against the 1av§r laid down by the august Supreme Court B i
that the promotees of one batch/ year shall ranlc Semor'_,

to the initial recruits of the sarne batch/ year. L i i T l

) That till date semonty list of the SSTS in BPS 16 has not “
b%en issued, as against the 1ega1 obhga‘non of the e

respondents to 1ssue ser jority list evely year

AT’E'EST:EP

That though the petitioners were having the requned

qualifications much earlier and the vacanc1es Were also - [

. A\
b ] . . .
. e . .

available, but they wele depnved of the beneflt of

promotion at that juncture, as against the prmmple of laW o
T T EE S T i
' = zyM/i NE |




E)

laid doWn by the apeX Court in the case of Azam All .
reported 1985 SCMR 386 and followed in Muhammad o :
Yousaf (1996 SCMR 1287). As such they were depmedr -

" from the enjoyment of the high post not only in terms of

status but also in terms of financial benefits for years

That feeling mortally aggrieved and havmg no otheri
adequate and officacious remedy, the petmoners -

approach this august Court for a redress, mterraha, on_" o

the following grounds:-

© GROUNDS:

A.

That the pet1t1oners were equipped with all the réqﬁité .

qualification for promotion £o the posts of SST (BPS 16)

long ago and also the vacancies were ava11ab1e put for, -
no valid reason the promotions were Wlthheld and the L
posts were retained vacant in the promonon quota"_.;ﬁ'
creating a backlog, which was not attnbutable to the‘ o
'petl’uoners hence, as per following examma’uon by the A-

august Supreme. Court, the petitioners are entltle,d to

the back benefits from the date.the vacanc'_-ie.s ‘had

occurred;

“promotions of such promotee- (petmoners; L

in the instant case) would be regu]az’ from:'-‘ |

date that the vacancy reserved undezf ‘the

Rules for departmental . prbmiq.tz'o'nj o o

occurred”

That the petitioners have a right and entitlemeri-f- to'the - o

back benefits attached to the post from

£ X K'MtN ER
PeshawarHigh ouﬂ

av;'.th,e: -

ATTESTED




£ qualiﬁcations of the petitioners and availability of the - N

{ vacancies coincided.

Cc. : Thatthe petitioners peing the promotees'of one};}at:r_‘td_thef o

ame batch, are required 10 be placed semor to the

fresh appomtees but the respondents have sat onthe“
seniority list and uptill now no seniority list Whatsoever S

hae been issued/ crrculated.

D. Thatin view of the fact that no seniority list has b’één S D
issued, the petitioners nelther can file a departmental .
appeal noxr can have recourse 10 the Services: Trlbunalh-
for agitating their grrevances therefore, this august‘v-- SIS
Court can 1ssu€ appropriate dﬂ’ecuons to the ) "
respondents to act in accordance with law, in vrew oii
the prmcrple of law laid down by the apeXx Court in the o
pronouncements reported in PLD 1981 SC 612 2003“". -

b gCMR 325, etc.

£. That the petitioners have not een: treated
accordance with law as ag¢ ainst the provrsrons oi Art1c1e

4 of the Constitution.

" . That petitionels, reserve their IlCIht to urge addrtlonal

grounds with leave of the Court, after the startce of the
- TT
Cre A respondents hecomes known to them. B A

Prayer
1:’ t /3\; PHEE o A
[ view of the foregoing: its is, therefore, prayed that'OnV_‘ TR

\ acceptance of this petition, this Hon'ble Court- may be‘
pleased to issue an approprlate direction to the respondents’._ o

for treating the promotion of the petitioneIs from the date
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.. PESHAWAR HIGH. COURT. PESHA WAR

’

ORDER SHEET

{ Date of Order/ — .- Order or other Proceedings witl-Signat "Fo\f dge

Proceedings

. 3
01/12/2016. WP No. 1951-P/2016 M.

iy

1 from the date, thcy were qualified on 'md also to cuculate ;'the_‘ .

promotees ag Elll‘lbt the 1(.%”1 I‘CC[‘Ultb

' : - | firstly, .petitlo ners are clalmmo an applopnate dlrectxonftéf,thé,'

v

Present: - Mr. Isa khan Khalil,-advocate 109

WAOQAR AHMAD SETH. 1. " Throigh the instant writ o
.p‘c;titior‘x, the petitioncers have prayed fﬁr}"'isﬁsula-ui'cd"o’f “an

' pplOpll’llL writ d1recuno thc 1<‘spondents to':t.re'a'tj ,theiil p‘rdmotioh E
seniority 1151 of SSIS BS-16 by giving thcm semox p031t10n bemg A

2. A1oumems heard and avaihble’recdrd gor},e‘through.v I
3. The prayer so, made in the Wllt petmon and aroued 1

' _at bar . cle’ul) bifurcate, the case of peutloners in 1wo par’t-s‘;' c

respondents to ulcu!atc the sunOl 11%1 o STs (BS 16) Ym
ccmdmo (o section-8 of Khyber P*lkhtun <hwn le Sewants }

Act, 1973, lor proper administration of ser?idc‘:,,{gadrc,‘or pOs’t, thc

ﬁ“ﬂ“'ﬂ““ncgngm

ol Lt Low

TEX 1 S
Pesbaw%%ﬂf-l?st??‘?guﬂ

o o | /E>D£CZ?46
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with the direction to the respondents, as indicated: in. para-3, S
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b il s #

N(nv_ab Shal

- ATTES




OA Ao~

BETTER COPY.

"IN THE SUPREME COURT OF PAKISTAN,
" (APPEAL JURISDICTION)

PRESENT: :
- - MR. JUSTICE EJAZ AFZAL KHAN :
- -MR.JUSTICE SH.AZMAT SAEED
- -*MR. JUSTICE EJAZ UL AHSAN.

* CIVIL PETITIONS NO. 127-P TO 129-P OF 2016 _

e (Again:st ihejixdgment dated 26.01 .20:15 Peshawar High Court, Peshawar

-_fpaés,ed.'inv w1th Petition.No.2905 of 2009, 3025- of 2009, and others.

g ~The Chlef '-S:-é.cr\etary, Govt: of KPK, Peshawar and Others. ...Petitioner(s)

(in all cases).

VERSUS.
R i
- - Attaullah and Others
-~ ... Nasruminullah and Others. :
L Mukhtar Ahmad and Others. - Respondents.
- B 'F or the petluoner(s) Mr.Mujahid Ali Khan; Addl.A.G.KPK

- .:"For the respondent(s) Mr.Ghulam Nabi Khan,; ASC

Mr.Abdul Qayyum Sarwar, AOR.

" Date of Hearing ' 20.09.2017.

ORDER.

Ejaz Afzal Khan J. The learned Additional General

o ‘iappearmg on Behalf of the Govt. of KPK stated at the bar that as per

mstructlons of the Government he does not press these petitions. Dismissed

~.as such

o Sid/-Ejaz Afzal Khan,J
" Sd/- Sh.Azmat Saeed,J.
“Sd/— Ijaz ul Ahsan, J.

o :':‘ISLAMABAD

B 20092017 ‘ |

ATTESTED
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- PRELIMINARY OBJECTIONS.

BEEQRE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE TRIBUNAL
PESHAWAR. _

Service Appeal No; 91 /2018

Shamsul Islam SST(G) GHSS Jangai Districf Bunir | ....Appellant.

g VERSUS R
"Se"crétary E&SE Department, Khyber Pakhtunkhwa & others. ... Resbondent;
JOINT PAF£AWISE COMMENTS ON & FOR BEHALF OF RESPONDENTS Nos: 1-3. | * 3
Iiéfgpectfu!lv Sheweth :- .

The Respondents submit as under:-

) g1 That the Appellant has got no cause of action/locus standi.
2 That the instant Service Appeal 1s badly time barred.
3 Thatthe Ap;:)éllant has éénéeaied‘r'na;\l'tgr'i‘él%fac"cs from fhis HonoraEIe Tribunal.
4 That the instant Service Appeal is based on mala fide intentions. .

55 That the Appellant has nbt come to this Honorable Tribunal with clean hands.

6 That the Appellant is not entitled

for the relief he has sought from this Honorable
Tribunal. ' S SIS

(A

7 That the instant Service Appeal is against the prevailing law & rules.

'féi.-8‘“___z,; That the instant appeal is based on mala-fide intentions just to put extra ordinary
h ~ pressure on the Respondents for gaining illegal service benefits against the post of
SST(Sc: ) : '

9 That the Appeal is not r%aintainat‘)le |n|tspresent form.

10 That thé Appeal is bad‘for mis-joinder & non joinder of the necessary parties.
l11 That this Honorable Tribunal has got no jurisdiction to entertain the instant case.
12 That t.he instant se'fvice :aplpea_l is bagrgq by law.

13 That the appellant has been treated as per law, rules & policy.

14 That the appellant is not competent to file the instant appeal againsf the Respondents. v

15 That the notification dated 28/10/2014 is legally competent & is liable to be maintained. ,




. ON FACTS.

9

(O8]

. '
ey

That Para-1 is correct to the ‘extent that. the Respondent Department has sought
application from the eligible candidates for the appointment on adhoc basis against the
SST(G) Post in the year 2009 with the conditions that the in service teachers of all cadres
are not eligible to apply for the said adhoc & contractual posts.

That Para-2, is correct that the appellant is a regular & bona-fide Civil servant in the

Respondent Department & was not allowed like others in service teachers on the grounds
that the advertised posts for SST(G) in BPS-16 are on contractual & adhoc based upon
which the regular & in service teacher’s adjustments would be fatal for their respective
service career. Hence, they were barred not to apply for the said adhoc posts in the
Respondent Department,

That Para-3 is correct that through an act of Services Regularization Act 2009 passed by
the Khyber Pakhtunkhwa Provincial Assembly the services of those teachers who were
appointed on adhoc basis regularized by Respondent Department. (Copy of the said Act
2009 is already attached with the Jjudicial file for ready references).

That Para-4 is incorrect & denied on the grounds that the Respondent Department has
promation policy for in-service teachers under which these teachers are also promoted
(n upper Scale & post on the basis of their respective seniority cum fitness basis in view
of the reserved quota for each cadre, whereas rest of the para regarding filing of a Writ
Petition 2905/2009 before the Peshawar High Court decided on 26/01/2015 with the
directions to consider to the Petitioner for promotion against the SST(G) B-16 Post &
consequent upon the said judgment dated 26/01/2015, the Respondent Department
has promoted the Petitioner against the SST(Sc: ) post in BPS-16 in view of his seniority
cum fitness basis in the Respondent Department.

That Para-5 pertains to the Court record & judgment dated 26/01/2015 which has

already been implemented by the Respondent Department, hence no further
comments,

That Para-6 is correct to the extent that the appellant has been promoted against the
SST(G) B-16 post on the basis of his seniority cum fitness basis on dated 30/10/2014
with immediate effect instead of the year 2009.

That Para-7 is incorrect & denied. The stand of the appellant is baseless & without any
cogent proof & legal justification& even against the factual position that the
Respondent Department is regularly issuing the final seniority list of all cadres including
the SST (G) B-16 post under the provision of Sectioon-8 of Civil Servants Act 1973,

That Paa-8 is incorrect & denied on the grounds that the appellant has been promoted

against the SST(G) BPS-16 post in accordance with rules & on the basis of his seniority

That Para-9 needs no comments being pertains to the Court record.

10 That Para-10 is also needs No comments being pertains to the Court record.




&

11 That Para-11 is correct that the Respondent department has filed a CPLA against the
judgment dated 01/12/2016 passed by the Peshawar High Court before the August
Supreme Court of Pakistan but“'on later the ‘said civil Petition was withdrawn on the
grounds that as per judgment date 26/01/2015 of the Peshawar High Court, a back-legs
has been worked out for the prormotion of in service teachers on the basis of their
respective seniority cum fitness basis within the prescribed period of time, promotions
to the in service teachers are allowed on the basis of seniority cum fitness basis sin view
of the prescribed quota for each cadre in the respondent department,

12 That Para-12 is incorrect & denied. No departmental appeal has been filed by the

appellant to the Respondents. Hence, the appeal in hand is liable to be dismissed on the
following grounds inter alia :-

ON GRONDS.

A Incorrect & not admitted. The impugned Notification dated 28/10/2014is in accordance
with law, rules & policy, as well as with immediate effect in terms of the appointment
Promotion & Transfer rules 1989, Hence, liable to be maintained in favour of the
Respondents. ‘

B Incorrect & not admitted. The statement of the appellant is baseless & liable to be
dismissed on the grounds that the appellant has been treated as per law, rules & policy

vide Notification dated 28/10/2014, which is not only within legal sphere but is also
liable to be maintained in favour of the Respondents,

C Incorrect & denied. The appeltant is not entitled for the grant of back benefits against
"t the SST(G) post since 2009 under the relevant provisions of law, recruitment &
promotion policy.

D incorrect & denied. The appellant has been treated as per law, rules & criteria in the
instant case having no violation of Articles 25 & 27 of the constitution of Islamic
Republic of Pakistan 1973 by the Respondents.

'E Incorrect & misteading. The stand of the appellant is illegal & without any cogent proof
& justification. : '

F Legal. However, the Respondent Department seeks leave of this Honorable
Tribunal to submit additional grounds, record & case law at the time of
arguments on the date fixed.

- In view of the above made submissions, it is most humbly Prayed that this
Honorable Tribunal may very graciously be pleased to dismiss the instant

service appeal with cost in favor of the Respondent Department in the interest
of justice. ’

Dated / /2018

iy

Director
E&SE Department Khyber

: - Pakhtunkhwa, Peshawar.
(Respondents No: 2&3)
“Secretsry ' '

E& epartment Khyber , »
Pakhtunkhwa, Peshawar.
{Respondent No: 1)
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BEFORE_THE HONORABLE ~ KHYBER PAKHATUNKHWA SERVICE TRIBUNAL
PISHAWAR. ' ' ' ¥

Service Appeal No: - /2018

LT L R T o District 2 .....Appellant.

VERSUS

secretary E&SE Department, Khyber Pakhtunkhwa & others. .....Respondents

AFFIDAVIT

l, . -2 .. Asstt: Director (Litigation-ll) E&SE Department do hereby
soternnly affirm and declare that the contents of the instant Parawise Comments are true &
correct to the best of my knowledge & belief.

Deponent

) Agé”’ |

Asstt: Ditector {Lit: 1)
£&SE Department, Khyber
pPakhtun rhwa, Peshawar.




