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1. Mr. Akhtar Ilyas, Advocate, learned counsel for the appellant
present. Mr. Muhammad Adeel Butt, Addl: AG alongwith Mr.

‘Muhammad Tufail, Assistant office of the Directorate, Elementary

& Secondary Education (E&SE), Peshawar and Mr. Iftikhar Ul
Ghani, DEO(M) Buner in person present. '

2. Vide our detailed order of today placed in Service Appeal No.

.'\82/2018 tifled Abdur Rashld -vs- | the «Govemment of Khyberg&&

3y o5

Pakhtunkhwa through=Secretary E]ementary & Secondary Education
N SN e e

(E&SE) Department Peshawar and others (cop;‘ ‘placed in this file),

(

this appeal is also dlsposed of }n fhe“satne fefnis. Costs shall follow

the events. Consign.

3. Pronounced in open court in Peshawar and given under our

hands and seal of the Tribunal this | 3™ day of July, 2022,

(KALIM ARSHAD KHAN)
CHAIRMAN

(FAREEHA PAUL)
MEMBER(E)




A . 25.11.2021 ~ Proper DB is not avallable therefore, the case_ is

adjourned to% Zj'f”or the sameat?eforem

Reader -

! _” é ’-‘_ 2 .
- 15.06.2022 - Learned chunsel for the appellant present. Mr. Yakmin Khan, ADEO

soe 1

alongwith I\/If/..'l\’.ubirullah Khattak, Additional Advocate General for the

respondents present.

Learned counsel for the appellant requested for adjournment on the ground
lhcll he has not made preparation for atgumems /\dloumcd To come up for

Y

“dirguments-én 13,07.2022 before the D.B.

3 ‘ ; N

- (MIAN MUHAMMAD) " (SALAH-UD-DIN)
MEMBER (EXECUTIVE) ~ MEMBER (JUDICIAL)




05.08.2021

Leafned counsel for the appellant present. o

Mr. Kablrullah Khattak Add:taonal Advocate General alongmth ,
Ubaid-Ur-Rehman ADO (thlgatlon) for respondents present h

Former made a request - for ad]ournment being, not in
possession of the file today. This being an old case be fi xed in last

week of September 2021 for arguments. Ad]ourned To come up for o

arguments on 23.09.2021 before D.B.

(Atig Ur Rehman Wazir)
Member (E)

23.09.2021 "~ Counsel for the appellant and' Mr. Muhammad ';-

Rasheed DDA for the respondents pfesent.

Learned counsel for the appellant requested for
adjournment for preparation and assistance. Case to

come.L arguments on 25.11.2021 before the D.B.

(Rozind Rehman) | Chérrman
Member(Judicial) '
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14.01.2021 - _ Junior to counsel for appellant and Kabir Ullah Khattak

learned Additional Advocate General alongwith Ubaid ur Rehman
ADEO for respondents present.

. Due to COVID-19, the case is adjourned to 01.04.2021 for
the same as before.

-

L F3 . . " \
READER
01.04.2021 " Due to non availability of the concerned D.B, the case is

adjourned to 20.05.2021 for the same.

05.03.2021 Due to pandemic of covid-19, the case is adjourned to
05.08.2021 for the same before D.B.




. (fj:’.‘ ' I
.2020. Due to COVID19, the case is adjourned to

/42020 for the same as before.

06.07.2020 Due to COVID19, the case is adjourned to 31.08.2020 for '
the same as before. '

31.08.2020 Due to summer vacation, the case is adjourhed to

05.11.2020 for the same as before.

. .
!‘ . - N

05.11.2020 Junior to counsel for the appellant and Addl: AG |
alongwith Mr. Obaid Ur Rehmah, ADEO for respondeﬁts
present. | |

The Bar is observing general strike, therefore, the

ed to 14.01.2021 for hearing before the D.B.

(Mian Muhammdd) Chairman

Member (E)
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09.01.2020 ° Due to general strike of the Khyber Pakhtunkhwa Bar
Council, the case is adjourned. To come up for arguments
on 03.03.2020 before D.B.
Miﬁg Member
03.03.2020 Counsel for the appellant and Mr. Kabirullah Khattak,

Additional AG alongwith Mr. Muhammad Irfan, Assistant for

the respondents present. Learned counsel for the appellant
seeks adjour,
on 08.04.20¢

sent. Adjourned. To come up for arguments .

(Mian Mohamntéd) (M. Amin Khan Kundi)
Member . Member




09.10.2019 -

Due to official tour of Hon’ble Members to Camp

Court Swat, instant appeal is adjourned to 20.12.2019 for the

Same.

©18.12.2019

26.12.2019

27.12.2019

cader

Learned counsel for the appellant present. Mr.
Kabirullah Khattak, learned Additional Advocate General
alongwith Mr. Obaid Ur Rehman, ADO present. Learned
counsel for the appellant seeks adjournment. Adjourn.
To come up for arguments on 26.12.2019 before D.B.

\@J /
I\%er Member

Clerk to counsel for the appellant present. Mr.
Muhammad Jan, DDA alongwith Mr. Obaid Ur Rehman,
ADEO for respondents present. Clerk to counsel for the
appellant submitted an application for adjournment as
learned counsel for the appellant has gone to Islamabad
due to his personal engagements. Adjourn. To come up
for arguments on tomorrow i.e 27.12.2019 before D.B.

f al?“/(
Mémber Member

Counsel for the appellant present Mr. Muhammad
Jan, DDA for respondents present. Learned counsel for
the appellant seeks adjournment. Adjourn. To come up
for arguments on 09.01.2020 before D.B.

Member Member




»

. '30.05(."2019 Learned counsel for the appellant and Mr. Muhammad

Jan learned Deputy District Attorney present. [Learned counsel

for the appellant seeks adjournment. Adjourn. To come up for

Q/
s
M mber

arguments on 15.05.2019 before 1.1,

‘Memb'er

15:05.2019 Counsel for the appellant and Addl. AG. for the
. respondents present. |
Due to demise of his father, learned Membef of the

Bench (Mr. Hussain Shah) is on leave. Adjourned “to
24.07.2019 for arguments before the D.B.

: 24.07.2019 | Learned counsel for the appe]larit present. M_r.'Usﬁ;an
- Ghani learned District Attorney for the rcsponde_n,t_s» pr_e_serit.
Learned counsel for the appellant seeks adjournment.

Adjourned. To come up for arguments on 09.10.2019 before

(Hissain Shah) (M. Amin Khan Kundi)
Member Member. .

D.B.




24.01.2019

o 13.02.2019

- rejoinder/arguments on 28.02.2019 before D.B. .

28.02.2019

Clerk to cpunsei * for “the appellant present. *Shakeel

-Superintendent representative of the respondent department: -
pres,enf. Written _réply p’ot submjtted..: Representative of the

" respondent 'department seeks. tir.né‘ to furnish written
reply/comments. Granted. To come up for written

Mcmbcr

reply/eomments on 13.02.2019 before S.B

Learned counsel for the appellant and Mr. Kablr :
Ullah Khatak learned Additional Advocate General | o
alongwith  Ubaid ur Rehman ADO present o
Representative of the respondent department submltted

written rcply/comments. Adjourn. To come up for

P
Member

Clerk to counsel for the appellant and Addl. AG
aidngwith Hayat Khan, AD for the respondents

R

present.

€

.
P L P

Due to general strike on fhe call of Bar

Association instant matter is adjourned to 30.04.2019 o E
before the D.B. . J T

' Meémber | ;
S




10.08.2018 Neither appellant nor his éounsell‘ present. Mr. Kabirullah
Khattak, Addl: AG for respondenfé present. Case to comb up
for written réply/comlncnts_ on 09 .10.2018 before-§y.B.

s
Chairman

09.10.2018 ~ Counsel for the appellant Mr. Muhammad Ilyas'
A Advocate present Mr. Kabirullah Khattak, Addl. AG f01 the
respondents present and ‘made a request for adjoumment

’ ‘- o : Granted. To come up for ertten reply/comments on

27.11.2018 before S.B.
Q.

"Chairman.

27.11.2018 Learned counsel for the appellant -and Mr. Kabir Ullah
Khattak learned Additional Advocate General alongwith Mr. Hayat

Khan Assistant Director pfeéent, Written reply not submitted.
 Representative of the respondents seeks time to file written
reply/comments. Granted. To come up for written
reply/comments on 18.12.2018 before S.B. ' :

e

S 18.12.2018 | Learned counsel for the Aappel]ant and Mr.mﬁ%irulle{h

. khattak learned Additional Advocate General aion’gWith'
Muhammad Azam KPO present. Written reply - not received. /,:5'

| Rebresentative of the respondent department seeks time to;"furnish |

. T | : : writteﬂ feply/comménts Granted by way of last chance. To come

up for written reply/comments on 24.01.2019 bcforc S.B.

¥ i

' . . - PR o J/ '
| oL : ' ' Member
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_"’}" -07.02.2018 I Counsel for the appellant present He submltted prelnnlnary

= arguments that similar appeal no. 363/2016 tltled Shlreen Zada-vs-__:”:"

Education. Department and appeal no. 489/2017 titled Sher Yazdan-vs-
. ~
"Education Department have already been admitted {o regular hearing. This

has also been brought on the same grounds.

In view of the orders in the above mentioned service appeals this :

" appeal is also admitted to regular hearing on the basis of the submission of
the above mentioned plea. The appellant is directed to deposit security and
process fee within 10 days. Thereafter notices be issued to the respondents

for written reply/comments on 16.04.2018 before S.B.

(AHMAD HASSAN)
N MEMBER

e vat .,

16.04.2018 Clerk of the counscl for appellant and Addl: AG tor the
| respondents present. Security and process fee not deposited. Appellant is

dirccted to deposit sceurity and process [ee within seven(7) days, therealter

notices be issued to the respondents for written reply/comments on

05.06.2018 before S.13.

Membet

52018 Pearned counsel for the appeliant pn;c f sy
ﬂ 4
&

awe Lieneral present, Secunty and process fee not derp

o

- Appellant Daposited

appellant tequested for Hurther time o dt‘?“\'i‘l.
- Securfy « Progess Fee - j» ha

» PRI vexgstimel Tuns wniens o~ E Taer e
- fees Requested acceptzd by way of fast chance. Five da

B T . . £ L I T o O R .
KeCUrity .;az:_u process fee inem;-,:wsi notices boeoin
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Form-A
& - 'FORMOF ORDERSHEET
. " Court of ' _ A '
Case No, 90/2018
S.No. | Date of order Order or other proceedings with signature of judge
proceedings
1 2 3
1 23/1/2018 The appeal of Mr. Liagat Hussain presented today by Mr.

6/2/1¢

Akhtar llyas Advocate, may be entered in the Institution
Register and put up to Worthy Chairman for proper order

please.

REGISTRAR .

This case is entrusted to S. Bench for prelirﬁinary hearing

to be put up there on %Z 2 l 18)

.




BEFORE THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL, PESHAWAR

S.A. No. éq /2018

Shamsur Rahmar..... .....cccovveiviiiniiniieiiiiiiieieennsn. Appellant
Versus
Govt. of KPK through Secretary, (E&SE),
Department, Peshawar and others..:........................ Respondents
INDEX
[S.No. Description of documents. Annexure | Pages.
1. | Appeal ' =4
2. | Copy of consolidated judgment A _
dated 31.07.2015 ‘ 5 2'6
3. |Copy of promotion order B _
| 308200 30 /o 20/k >7-24
4. | Copy of W.P.No.1951 and order C “4-37
5. | Copy of order of august Supreme D g
Court of Pakistan dated 20.09.2017 3
6. |Copy of departmental appeal / E 29
representation
7. Wakalatnama blb

s 29[ 818

Appellant

- Through W

Akhtar llyas
Advocate High Court
6-B Haroon Mansion

" Khyber Bazar, Peshawar
Cell: 0345-9147612
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¥ BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR RRvber Patdwiduns

. ervme ’f*}-ﬂ“gﬁ‘ 1%
S.A. No. g g 12018 Bty o, | 27

Shamsur Rahman, SST (SC) { Dated 2'3/ / ‘20 (%
GHS Ganshal, District Buner..... ..., Appellant

VERSUS

1. Govt. of KPK through Secretary, Elementary & Secondary
" Education (E&SE), Department, Peshawar.

; 2. Director, Elementary & Secondary Education, (E&SE), Khyber
| Pakhtunkhwa, G.T Road, Peshawar.

3. District Education Officer (M), District Buner at Daggar. 3

........... Respondents

APPEAL U/S 4 OF KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACI, 1974 FOR
TREATING THE PROMOTION OF THE
APPELLANT FROM THE DATE HE HAS
QUALIFIED ON, AND THE VACANCIES HAD
BECOME AVAILABLE:

Sheweth;

1) That numerous vacancies of SST in BPS-16 were available in the
respondent-department since long and no steps were taken for
appointments against those posts. However, in the year 2009 an
advertisement was published in the print media, inviting

was given therein that in-service employees would not be eligible
acrar and they were restrained from making applications.

@& “-* ::’
oo 3

@'igi
\
‘ 2) That the appellant do belong to the category of in-service

employees, who were not permitted to apply against the stated

SST vacancies. .

3) That those who were appointed on adhoc/ contract basis against
the abovesaid vacancies were later on regularized on the strength
of KPK Employees (Regularization of Services) Act, 2009 (Act
No.XVI of 2009)




5)

6)

7)

8)

9)

That the regularization of the adhoc/ contract employees, referred
to in the preceding para, prompted the left out contendents, may
be the in-service employees who desired to take part in the
competition or those who did fall in the promotion zone, to file
writ petitions, which were ultimately decided vide a
consolidated judgment dated 26.01.2015 (Annex “A”)

That while handing down the judgment, ibid, the Hon’ble
Peshawar High Court was pleased to consider the promotion
quota under paragraph 18 of the judgment, as also a direction
was made in that respect in the concluding para to the following
effect:-

“Official respondents are directed to workout the
backlog of the promotion quota as per above mentioned
example, within 30 days and consider the in-service
employees, till the backlog is washed out, till then there
would be complete ban on fresh recruitments”

That the appellant was considered for promotion, pursuant to the
findings given by the august High Court in the aboverefeg;e:d

judgment, and he was appointed on promotion on 93-:98:2:6:1:7“

(Annex “B”), but with immediate effect, as against the law laid
down by the august Supreme Court, that the promotees of one
batch/ year shall rank Senior to the initial recruits of the same
batch/ year.

That till date seniority list of the SSTs in BPS-16 has not been
issued, as against the legal obligation of the respondents to issue
seniority list every year.

That though the appellant was having the required qualification
much earlier and the vacancies were also available, but he was
déprived of the benefit of promotion at that juncture, as against
the principle of law laid down by the apex Court in the case of
Azam Ali reported 1985 SCMR 386 and followed in
Muhammad Yousaf (1996 SCMR 1287). As such he was
deprived from the enjoyment of the high post not only in terms of
status but also in terms of financial benefits for years. It may not
be out of place to mention here that the appellant was at

promotion zone at the time of Regularization of Adhoc recruits
of 2009.

That appellant alongwith others filed W.P.No.1951-P/2016 for
issuance of seniority list and considering the appellant from the

Ve



10)

1)

12)

date when the Adhoc Employees were regularized instead of
immediate effect.

Th:at the stated writ petition has been decided by worthy
Pe$hawar High Court vide order dated 01.12.2016. (Copy of
W.P.No.1951 and order is attached as Annex “C”)

That the respondents assailed the judgment of Peshawar High
Court referred to in Para-4 above before the august Supreme
Court of Pakistan. On 20.09.2017 (Annex “D”) the respondents
withdraw the petition and as such the judgment of hon’ble
Peshawar High Court attained finality.

That after the withdrawal of appeals, the appellant preferred
departmental appeal/ representation (Annex “E”) to respondent
No.2, through proper channel, which was not decided/ responded
within the statutory period, hence the instant service appeal,
inter-alia on the following:-

GROUNDS:

A.

That the appellant was equipped with all the requisite
qQaliﬁcation for promotion to the posts of SST (BPS-16) long
ago and also the vacancies were available but for no valid
reason the promotion was withheld and the post was retained
vacant in the promotion quota, creating a backlog, which was
nof attributable to the appellant , hence, as per following
examination by the august Supreme Court, the appellant are
entitled to the back benefits from the date the vacancies had
occurred;

“promotions of such promotee (appellant in the
instant case) would be regular from date that the
vacancy reserved under the Rules for
departmental promotion occurred”

That the appellant has a right and entitlement to the back
benefits attached to the post from the day of the qualification of
the appellant and availability of the vacancies coincided.

That the appellant being the promotee of one and the same
batch, are required to be placed senior to the fresh appointees,
but the respondents have sat on the seniority list and uptill now
no seniority list whatsoever has been issued/ circulated.




|
| : | 4
! ‘

D.  That the appellant has been discriminated, which goes against
the provision of Articles 25 and 27 of the Constitution, 1973.

i : . .
E.  That the appellant has not been treated in accordance with law
as against the provisions of Article 4 of the Constitution.

F.  That appellant reserve his right to urge additional grounds with
léave of the Tribunal, after the stance of the respondents

| .
becomes known to him.
|

Prayer: '

Iq view of the foregoing, it is, therefore, prayed that on
acceptance of this appeal, this Hon’ble Tribunal may be pleased to
issue an appropriate direction to the respondents for treating the
promotion of the appellant from the date he was qualified on, and the
vacancies had become available, and the impugned order may kindly
be modified by giving effect from the date when the fresh recruits are
regularized w.e.f. 2009 alongwith back benefits in accordance to the
judgment dated 26.01.2015 and also to circulate the seniority list of
SSTs (BPS-16), giving senior positions to the appellant being
promotee against the fresh recruits.

Any other remedy to which the appellant is found fit in law,
Justice and equity may also be grapt

Appellant

! Through . %
| : Akhtar Ilyas

Advocate High Court

AFFIDAVIT

|
I, do hereby affirm and declare on Oath that the contents of the
accompanlying Appeal are true and correct to the best of my
knowledge and belief and nothing has been concealed frormm\this

hon’ble Court.
|

| D




JUDGMENT SHEET

PESHAWAR HIGH COURT, PESHAWAR\\
(JUDICIAL DEPARTMENT) -

A Q~"/:’3
I
Writ Petition No.2905 of 20039. '\ ;:»J
CATTA ULLAH AND OTHERS............. PET/T/oNts@s\*’*

VERSUS.
THE CHIEF SECRETARY KPK ETC....RESPONDENTS..

JUDGMENT.

Date of hearing 2} ( : Oﬂ_ (113

AppeliantPetitioner Dy (g;/m,ﬂﬂm fwbﬁ / /\a:’) ﬁ(Hw( m’@

Respondent bl/\ OSAYCLU\V f7<)(‘1 (ud /‘\e (M@ L(
U (\/aé'bah /-l'her\(d b’\‘“‘ AAC}

WAQAR AHMAD SETH,J.'— T/')f'dL}g(;._f }!l)‘is"'_Si%}g/e"'-:-_ L

judgment we propose to dispose of the instant Writ Petition. B :

N0.2905 OF 2009 as well as the connected. Wit Petition

| Nos.2941, 2967,2968,3016. 3025.3053,3189,3251,3292 of

-~

2009, 496,556,664, 1256, 1562, 1685,1696,2176,2230,2501,2696, | - " =

2728 of 2010 & 206, 355435 & 877 of 2011 as common

/ question of law and fact is inv{;ived in all these petitions. .




2-

approached this Court under Article 199 of the Constitution of - .

Islamic Republic of Pakistan, t973 with the fo//o@vihg relief-

/q‘)/'

The petitioners in  all fhe writ pétfifib_hél ‘have -

“It is, therefore, prayed that on acceptance - |

of the Amended Writ Petition the abov:b

noted Act No.XVI 2009 namely ‘The North

West Province Employees (Regularization L

of Services) Act, 2009 dated 24" October,

2009° being illegal unlawful, with-ou't. o

authority and' jurisdiction, based Ag.)n

malafide  intentions and be’ing’.._:‘

unconstitutional as well as ultra vires"i-td'_'; R PR
the basic rights as mentioned in thc
constitution be  set-aside and ”rh.-e“:-". L
respondents be directed to fill up the above .. S
noted posts after going through the Ié;c:y-a[' .

and lawful and the normal procedurelés}._'. E
prescribed under the prevailing laws

instead of using the short cuts for obliging =

their own person.
It is further prayed that the. .

notification No.A-14/SET(M) dated

11.12.2009 and Notification No.A-17/SET(5) .. .= .
C'ontract-Apptt:ZOOSE dated 11.12.2009,"3_5“_-_ o :‘

well asi: Notification. . -

No.SO(G)ES/1/85/2608/SS(Contract)  dated. -




31.05.2010 issued as a result of abovg T
noted impugned Act whereby all the pri\/afe : e
respondents have been regularized ma}/j
also be set-aside in the light of the above .
sabmissioné, being illegal, unilawful, in- -
..constitutional and against the fundamenralj.' h
rights of the petitioners.
Any other relief deemed fit and
* proper in the circumstances and has ndt
been particular asked for in the noted Writ'.
Petition may also be very gracious,l); :

granted to the petitioners”.

3- It is aver}ed in the petition that the Pefll‘lonersare i
sorvany i tho Edacation Dopen{maont of KIPK \zV()/i_-/\"i‘i.;lg)_' /.JO-‘{’.{UQA. o

us PST.CT.DMPET,AT,TIT, Qui and SET /de{fclf,/][
Schools; that respondents No.9 to 1359 were al'pp.o:f;n'elcl-;l 'O‘—,ﬁ
adhoc/comrécf basis on different times and ./az‘vemin» the;-‘,»

service were regularised through the North WeSfFfOntfe;

Province Employces (Rcé_mlc.rrizu(ion of SC/viccjs) Act 2009,

that almost all the pettiongrs have  got thé rec;’rq;frevc'/'
qualifications and also goi at their credit the length of SE.’I'\"-:I'CS,'-_ L

/”{ that as per notification o SO(S)6-2/97 dated 03/06/1998 o




the qualification for appointment/oromotion of ,rthe- SET.

Teachérs_ BPS-16 was prescribed that'75% SETs ‘é_h‘a,//_‘-be_: ' '

selected through Departmental Selection Commm‘eeon the . S

basis of batchwise/yearwise open merit from amongst the -
candidales having thie prescribed qualification and remaining
25% by initial - recruitment through Public’ Service -

Commission ‘whereas through the same hot/ﬁic_}at{oql the

qualification for the appointment/promotion of the: :S'L‘_ijé:cz‘:ff L

Specialist Teachers BRPS-17 was prescn’bed thatSO%sha// -
be selected by promotion on the basis of sefjio_r/ry'.' CUrr'?" '
fitness amongst the SETs possessing the q;é/if.i(;ja(i-on, . -.
prescribed for initial recruitment having five yea/'s"‘sér_viiclé and ‘

remaining 50 by initial recruitment through the Public 'S'e.n/,_/‘cé' s

Commission and the above procedure was adopted by the " = =i = it

Education Department till 22/09/2002 and the appointments. -

on the above noted posts were made in the light oft'h_e”éb,oVé L

notification. It was further averred that Nve":_"Orcﬁ!?,EJHbe:_ "
No.XXVII of 2002 notified on 09/08/2002 was pfomb/gatou ., Lo ]

under the shadow of which some 1687 posts "O_f cfi'fr_'f.;}ré/',j{'--‘ o

cadres were advertised by the Public Service Commission . .




That before the promulgation of Act Né.XV/ of 2009 it was. .-

praciice of the Education Department that instead ‘o-fv' :

~ promoting the eligibie and competent persons-amongst the -~
teachers community, they have been advedising"z‘he ab:o-v.e.‘ BT

noted posts of SET (BPS-16) and Subject Specialist (8PS . .+

" 17) on the basis of open merit/adhoc/contract W'}'?e/'je'm it was .

clearly mentioned that the said posts will be'temp.oiraryﬁéndf S

will continue only for a tenure of six months _'_Orjti/_/ the

&

appointment by the Public Serviced Cb_}hm‘)‘ss.}'on:f‘o}*‘ﬂ

Departmental Selection Committee That (-Jf{er_"”;):::ss,“i:zg the

KPK Act No.XVI of 2009 by the Provincial Assembly: the

fresh appointees of six months and one year‘;.;n. Ji‘hé 4_ la__ci}jo'c:;

and contract basis an/Ud/fo respondents no.9 to '13:51 ‘}Vl"[h 3 U
ciear affidavit for not adopting aﬁy legal course {_.fj..‘.mé’;_(-‘:é'meir: S SA

services - regularized, haye been made peimanent ‘and’ -

- regular employees whereas the employees '.-ar_ﬁdf?e:a‘chihg:
staff of the Education Department having at tlje/f'r::"héredgr'a."
" service of minimum 15 '[gl.) maximum 30 yearéiliiét}é,bg’;{enf.

ignored. .That as “per conract Policy issued on 26/10/2002 ;

4{ the Education Department was not auz‘hor/'s'é'd/e'"n‘tiﬁédi f_o‘.:




C e

make appointments in BPS-16 and above on the' "c:c)'nt-'ra_cf..“:'.

basis as the only appointing authority under the-rlwes_ .Wa's”g

Public Service Commission. That after the publication made

by the Public Service Commission thousands of teachers - @

eligible for the above said posts have a/r'eady épp'l/'ed bunt‘

they are still waiting for their calls and that through: the above’ S B

~Acr thousands of the adhoc teachers have beé'r{rélg_g/:a.rizéicf.
which has been adversely effected the ‘r‘/'igh:ts':‘ of z‘he N
'petifiqners, thus having no efﬁcacious and adequaz‘eremedy o
available’ to the petitioners, the have knocked z‘hedooror‘th,s |
Court through the afofesaid co_nstitu[io-na/ pez‘/'t/;‘-o:b;.._‘_w |

4- The concerned official respondents h;s.ve fum/shed .
parawise comments whergé;‘n they raised certam/egaldnd
factual objections inc/uding thg question of ma{'/:nfé.in-éb/'/}'(;;qf ,

the writ petitions. It was further stated that Rule 3(2) of m“e. "

NW.F.P.  Civil Servants  (Appointment, P'rom‘ofioh'f.&'

Transfer)Rules 1989, authorised a department a‘.of"/ay;c/q\'a(n*'

meéihod of appointment, yualification and other conditions™ .~

applicable to post in cgnsuitation with Estab![shmen{t‘.&' .

Administration Department and the F:’nance"D_ep'éﬁvrhgn{..f




That to improve/uplist the standard of education,f"the--f
Government replaced/amended the old procedure ‘i.e._- 10-0.%-
incluaing SETs through Public Service Commission KPK for -

recruitment of SETs B-16 vide Notification No. SO(PE)4-,

o .

shall be selected by promotion on the basis of seniority. cum;v

fitness .. v following manner:-
(i) Forty percent from CT (Gen),
CT(Agr), .CT(/ndusf: Art) with at least 5 |
years service as such and having the
qualification mént/oneo‘ in co»/umn 3.
(i) Four percent from amongst the DM
with at least 5 years service as such and
having qualification in column 3.
(i) Four percent from C)I;'IOflgS( the PET
with at least 5 years service as such and
having qualification mentioned in column 3.

(iv) One percent amongst Instructional

{ Material Specialists with at least & years

5/SS-RC/Va! Il date=' 18/01/2011 wherein 50% SSTs (SET)




o |
|
./
|
\
e
|

service and having qualification mentioned =~ ©.

"

in column 3.

It is ‘further stated in the comments that dﬁé;"fc} the o
degradation/fall of quality education the G(';v'ém'f;n:_éﬁt
abandoned the previous recruitment ﬁhpp'liéy_. “of

jzromotion, uppointment/recruitment and in order to .improve.:.

the standard of teaching cadre in Elementary & -‘Se{:on'dléryr--: o

Education Department of KPK, vide Notiﬁcarioﬁ-‘_‘d‘a‘fed‘z- :

09/04/2004 wherein at serial No. 1.5 in column. 5 the
appointment of SS prescribed as by the f”itiaj:{fécfdiffmehf_'_l T

and that the (North West Frontier Provincial) Khyber

Pakhtunkhwa Employees(Regularization of Se/yi'cé_S)'Ac‘(,: .

2009 (ACT No.XVI of 2009 daied 24" October, 2009 is legal, .

lawful and in accordance wilh the Constitution ﬂc;),f A.j}‘?a‘ki_sfén_- ) _‘

which was issued by the competent authority an& jur/sd/ctzon :
therefore, all the writ pe-t/'(/'.o‘ns are liable to be dism(:'vsse'q'. _'j L
5 We have heard the learned counsel for rhe;p'a;';‘/e;,'s an_d. - )
have gone through the record as well as the /aw on the o

subject.
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6- The grievanée of the petitioners is two fold }'-r:z“('és‘pe'c't": o
of Khyber Pakhtunkhwa, Emp/oyees' (Regu!aﬁ;’;a{iéh";A'o‘f";_

Services) Act, 2009 firstly, they are alleging that regularpos{ e e bt

in different cadres were advertised through Public’ Service.

Commission-in which petitioners were competirvg-:':_\/'vj[ﬁj: h/gh .
profile carrier but due to promulgation of Act ibid; they could = = i
not -made through it as no further proceedings .”we-ré_'. DRI

conducted. against the advertised post and seéo'ndfy, they

are agitating the legitimale expec!ancy regarding : Hzgc}ir A
promolion, which has been blocked due lo {/u, n-bloclk
induction / regularization in a huge number, courtesy Act; No. -

XVviof 2009,

7-  As for as, the first contention of advemserheﬁ_ﬁébd?ih e

blork regularization  of employees is concerne& ‘/'/»‘7 .'U"”.S -
respect it is an admitted fact that the Government "'h_éJthe: h
nght and prerogative to yvit)‘;draw some pos't,s,';‘_féllféady~:

Aadvert/'sed, ‘at any stage f/bm Public Service Cérr—?m-:‘séio‘n .

and secondly no one knows that who could be 'sé/écfed.ﬂin S

open merit case, however, the right of corﬁpeﬁf{o}g'. IS

reserved. In  the instant case KPK, ‘e"mp/oyees




(R gularization of Services) Act, 2009, was promulgated, .

which in-fact was not the first in the /"f?e rather NWF)D (nOW o
Khyber Pakhtunkhwa) Civil Servants (Regu/an;v_'aﬁ‘onl of
Services)' Act, 1988, NWFP (now Khyber Pakhfummwa)
(Reguiation of Services) Act, 1989 & NWEP (nothyber
Pakhtunkhwa) Adhoc Civil Servants (Regu/af;‘gaf-jqnl;'O‘,r:'.
Services) Act,,' 1987 were also promulgated andwerenever -
challenged by anyone.

8- In order to comment upon the Act, ibid, it /s ’mPOn‘am

to go throz)gh the relevant provision which reads af;é_a-/_njdér"-" A o

S.2 Definitions. (1)---

Cy -

aa) ‘“contract appointment” -
means appointment of a duly.
qualified person made otherwisei"-
i than in accvordance. with then;;l_"‘ e
prescribed method of recruitment. ...~ ...
b)  “employee”  means  an |
adhoc or a contract employee | o
. appointed by Government on’
adhoc or con'trac? basis or second .
shirt/night S.fhl.ff. but does not |
'/ include the é_mployees for project o “

post ur appointed on work charge

bego




- basis or who are paid out of.
contingencies;

-------- whereas,

S. 3 reads:-

Reqularization of services of

certain employees,---- All

employees including o
recommendee of the High Courrf
appointed on contract or adhoc .
basis and holding that post on _315-‘"1_‘
'December, 2008 or till  the
comntencement of this Act shali

be deemed to have been validly -
appointed on regular basis having A

the  same  qualification and

experience fora regular post;

9- The plain reading of above sections of (/7@_Ad, bid, :
would show that the Provincial Government, has r_ég'u/afl'f'z"lé'd; :

the "duly qualified persons’, who were appointed o:n'c;*onrra:gt
basis under the Contract Folicy, and the said Com‘ra(_:r }ép/fcy ‘.

was never ever challenged by any one and ft‘h‘e‘-s_am'é;

remained in practice till the commencement of the .éa;'d Act o

Fetitioners in their writ pelitions have not quoted ény_s_f'(ggle '

/ncic;eﬁt / precedent showing that the regularized employees: A

under the said Act were not qualified for the /JO.AS,(‘ aﬁaifast .




wh..h they are regular/zed nor had placed on record anyg o

documents showmg that at the time of their a,o,oomtment on. |

+

contract they had made any objection. Even otﬁ‘en/{/i_éé‘,' z‘)‘“}_e :

Superior courts have time and again reinstated employees .

‘v:/hOS'.,,‘ appointments  were declared irregular ) by ‘the

Government  Authorites, because  authorities -

responsible for making irregular appointments - on: pure/y.‘. .

temporary and contract basis, cou/d not subsequently turned' -

round and terminate services because of no/ackof |
qualification but on manner of selection and the ben.&;:i};i(pf {he ‘
lapses committed on part of authorities qould not'bé_’giyic'aﬁ f_o_ .
the employecs. In the instant case. as well, at [hc [fmeof ’
appointment no one- oﬁjectec/ to, rakher the auz‘honf/es B
committed lapses, while app_ofnt/ng the private re_v-'s'pdndént_:s';‘ _.: |
and others, hence at this beiared stage in view of n‘umbér:c’;‘f:- |
judgmenfs Acf No. XVI of 2009 was ,oromu/ga-fec
/nterostmg/y this Act, is not applicable to the educaho;vz
depiu;z“men[ only, rather all fé’ie employees of z‘he:,é/;dvi'rnicfa{

Government, recruited on contract basis till 31 “De_'ce_/;‘?b.e,_,:,."

2008 or till the commencement of this  Act hé‘vé“;_b‘(}zérg‘

: bAe'/'h‘g‘. T



regularized and those employees of lo other departinents - =~ - 0

who have been regularized are not party to this y{)f/(,péti{.fgn._ .
iU- . All the employees have beén regu/arizetf*é,héért}theif.
Act, ibid are du/yl qualified, eligible and combétér}c‘.ffo'rj'fﬁ;”'";’ o
post against which they were appointed on cb./uzif':c}cj('b:a‘;é{-s'_. =
and this practice remainad in eperation for yum;_s‘". Mz/rmryuf
those employees getting the benefit of Act, ibfc.f’ri‘?éé/fhé;'v.e,
become overage, by now for the purpose QIi_l (;Cru’ftr»ne"nf,f}.
against the fresh post.

11-  The law has defined such type of f_eg.fl's[é't}‘éjhj as
“beneficial and remedial”. A beneficial /egf-f-s"/..%):;/on IbCJ
statue which purports to confer a benefit on md;wdua/s or a

class of persons. The nature of such benefit is to be

exended relief to said persons of onerous obligations under =~

contracts. A law enacted for the purpose of{péfred‘ing a
defect in a prior law, or in order to provide a remé‘dy-, Whefe'

non previously existed. According to the definition of Corpus o

Juris Secundum, a remedial statute is designed to correct dan

existence law, redress an exisience grievance, or introduced

segularization conductive to the public goods. The.challenged




Act, 2009, seems to be a curative statue as for-years the =

then  Provincial Governments, appointed employeés on- . -

contract basis but admittedly all those contract ap'pbfhf/ﬁéﬁ{s ST

were made after proper advertisement and:'-'-oh_*' the
recommendations of Departmental Selection Committees.

12- In order .to appreciate the argumenz"si:;eg:a'rdihg

Leneficial legislation it is impon‘ant to undersfand;';thé scpbé_ ' |

and meaning of beneficial, remedial and curative legislation...

Previously these words have been explained by N.S Biridra:

‘1 interpretation of statute, tenth edijtion in the following: I

manners.-

“A statue which purports to confer a e o
benefit on individuals or a class -of. o .
persons, by reliving them of
onerous obligations under contraclfits_'j =
entered into by them or which tend A

to  protect  persons again_.s“:'tv-: o
- oppressive act from individuals wi'th",ﬁ_- L
whom  they stand in certain e
relations, is «called a beneﬁcia'l" '

legislations....In interpreting such‘;a,j‘"; DU

that there is fio room for taking a
narrow view but that the court is .

entitied to be Qem;rous towards the

persons on v»ghom the benefit has .

statuo, the principle ostablished is e



Remedial or curative statues on the other.hand hav‘e‘.' o

been conferred. It is the duty of the
courr to interpret a provision,
especially a beneficial provisfof;,
Liberally so as to give it a wider .
meaning rather than a restrictive .
meaning which would negate thé |
'very object of the rule. It is a well
settled canon of construction thatf_in-t o
constructing the  provision of
beneficent enactments, the court: .
should adopt that constructi()h
“which advances, fulfils, and further-s' e
the object of the Act, rather than the _
one which would defeat the sam.e-,_-,' -
and render the protectiidr_:_?".-t
illusory..... Beneficial provisions cé/IA o
for liberal and broad interpretation

so that the real purpose, underlying
such enactments, is achieved and

full effect is given to the principles .

underlying such legisiation.”

becii explained as:-

"A  remedial statyte is one which: -
remedies defect in I;‘:he pre existing law, .
statutory or otherw»ise. Their purpose is .. S
to keep pace with tbo views of society_.':'»j L

They serve to keep our system of"

jurisprudence up to date and in




. .—\

harmony with new /deas or concopt:ons .
of what constitute just and proper‘_.: -
human  conduct. Their Ieg/tfmat_e' .
purpose is to advance human rights and - .
-felationsf_zips. Unless they do this, they L
are not entitled to be known as remedié‘l" _
legisiation nor to be liberally construed .
Manifestly a constructfon that promotes |
improvements in the administration of _

g Justice and the eradication of defect i:.r‘:_‘_._‘-:._ .: ST
the system of jurisprudence should be' oo
favoured over one that perpetuates a:_.';-"":

wrong”.

Justice Antonin Scalia of the U.S. Supreme - ; 

Court in his book on Interpretation of Sz‘atute~ ‘ '-_' C

States thaf ‘ _
“Remedial  statutes are':,-

those which are made to supp/y"
such defects, and abridge such .
superfluities, in the common Iaw . -
as arise from either the general
imperfection of all human /aw,'
from change of fime andi .
circumstances, from the mistakes
and unadvised determinations of * o
unlearned (br even learned)
Jjudges, or fromi any-other causé_"

whatsocver.” -
13- The legal propositior: thgt emerges is maf‘gei?er_a_//y S
beneficial legisiation is to te given liberal interprétafibn,': t[qé.' B

beneﬁc;a/ legislation must c. J/f}/ curative or remed/a/ conto u S e e el




b

Such legislation must therefore, either clarify an am'biQUity Aon‘ :

an omission in the existence and must therefore. the

explanatory or clarificatory in nalure. Since the beri.t‘ibﬁers'
docs not I;'av'o the vcst‘od‘ rights lo be appoiméd _'l,o.“an_‘y::
patticular post, cven adverlised one and private 1(;5;)0/)5{3/;(5 ;
who havvc b.eing regularized are having the ‘-relq'uis'-ite'_ ‘

qualification for the post against which the were éppdnléd, :

vide challenged Act, 2009, which is not effecting the vested .

right of anyone, hence,.the same is deemed to- be’ v e

berienoiai,  remed ol and - curative Iegislat‘ic.)'r‘?__ of ﬁve" ; ':
Parliament. |
14-  This court in its earlierjzjdgment dated.2'é%_*:’3-l/§lo.\(éfnbéf: -
2009 in WP Né. 2905 of 2009, wherein the same Khyber
Pakhtunkhwa (Regularization of Servers ) Acfl;'“.?O-(I)’Q.r wres -

were challenged has held that this court has go‘t_"'h‘o',‘

jurisdiction to entertain the writ petition in view of Am'cfe*2'1'_2-3-. o0
of the Constitution of Islamic Republic of Pakistan, 1973, as -
an Act. Rule or Notification effecting the terms and conditions .

of service, would not be an exception to that,‘f ,if;se'é'n__ in fﬁg :f?._., |

light of the spirit of the ratic rendered in the céée'_Of,ﬁ

AT T & s
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i

@ Now coming to the second aspect of the éfase,' fh:atf_"-

LA.Sherwani & others Versus Government of Pakistan. -+ =

reported in 1991 SCMR 1041, Even otherwise, under Rule. 3.
(2) of the Kiyber Pakhtunkhwa  (Civil Se‘ruvéﬁ:fv‘f,s-)"ll .

(appointment), promotion and transfer) Rules 1989, -aut/?éﬁz’é

. a department fo lay down method of appo}'m’h‘i'ém‘:,

-qualification and other conditions applicable to (h:e“ pos"{'[n.;-"-

consultation with Establishment & Administrative Department

and the Finance Department. In the instant case the duly
2R

elected Provincial Assembly has péssed the Bill/Act, ‘which |

was  presented through proper channel e ‘Law.g'and-' -
Establishment Department which cannot be quashod or

declared illegal at this stage.

petitioners legitimate expectancy in the shape of promotion - -
has wiiered due to the promigation of Act, ibid;',in_f this -

respect, it is a long standing principle that promotion.is nof a-

vested right but it is also an established principle tha( w/")"e/} .

ever any law, rules or instructions regarding promotion are

vioiated then it become vested right. No doubt petitioners in -

the first instance cannot claim promotion as’ a vested right S




w

n

i §

~

%

-

but those whao fall within the promotion zone O hiave '.{/)e-:,' PR

right to be considered for promdtion.

16 Since the Act, XVI of 2009 has been dociared

beneficial *and remedial Ad, for the purpo‘s‘é‘ fc‘)/“- :'a//._ rH_'o:sé Lo
employees who were appointed on contract and may -fja-ve'- .

become overage and the promu/gatioﬁ ofﬁif(he:;,,éé‘l‘; Was .'
necessary to given thém the protection fheréfz;or;, !heo(her s
side of the picture could not be brushed a _s‘/'c.{.e' s:mp/y/f;s
the vested right of in service employeés to be'cohsidéfed fok
promotion at their own turn. Where a valid anq p_ropefﬂ'rL_/‘/'es'
for promotion have been framed which are rjof.-g/"{/‘én éz;f‘ec_:'t,‘: o |

such omission on the part of Government agency amounts:

to failure to perform a duty by law and in suc‘h-'CE?SeS, H/l_.:(]h

Court always has the jurisdiction to interfere. In service

employees / civil servants could not claim =p_r§mqfion foa . -

higher position as a matter of legal right, at the, sémé t‘Aimei,' it

had to be kepl in mind. that all pubiic powers were in,the'. .

nature of a sacred trust anc ifs functionary are required” to -

exercise same in a fair, reasonable and transparent mahner

strictly in accordance with law. Any transgression fr'o‘m's'ut:h[‘




,@ Indecd the petitioners can ot claim -their 'ini[/'_a/."

principles was liable to be restrained by the superior courts.in

“their jurisdiction under Article 199 of the Con'sﬁfult};ohh. Qn'e-'- o

could not overiook that even in the absence Q‘f::féf‘ri_cz‘f_/_eg.é/f '

right there was a/WéyS legitimate expectancy on'.afhe_"p‘a/i‘E ofa .

senior, competent and honest carrier civil servant to be .-

promoted to a higher position or to be 'coni_s"'-/'_d‘é{'ed for
promotion and which could only be denied for go’oic;{,"pro','ojer,"_['_ |

and valid reasons.

appointments on a higher post but they have e.vér_y: riglyt tor -

be considered for promotion in accordance with the

promotion rules, in field. It is the object of the es{ébl{é/‘;hk}nf

of the courts and the continue existence of courz‘sjo_f/‘aw is to- '

dispense and foster justice and to nght the wrong 'ongs,‘g

Purpose can never he complotely achiovod uriless the in':
Justico dona was undone and unjoss the courts stepped in -

and refused (o perpeluate what was patently UﬂjUSf L_m_fai(,' '

~and unlawful. Moreover, it is the duly of public aqfh'c_)fiz‘iéfs”as:. . .‘

ap,ooim‘menf is atrustin the hanc,{s ol public au!hor'/j(ié‘s and it ..

is their legal and moral duty to vlischarge their fun‘cﬁons-asl ‘_:' o




trustee wilh complele transparency as por requirément of
law, so that no person who is eligible and entitle to hold such, h
post is oxcludod from (he purposo of seloction and s nol. .

o

depnved of iiis any yht.

@{N/ Gonsidering the above- seltled. principles -we.are of the

Afigm opimion that Act, XVI of 2009 is although beneficial and

remodial legislation but its enactment has effected: the  in e

service employees who were in the ,oromot-i‘(-)_'-r'?“.'.' izéhé,
therefore, we are convinced that to the extent of"[b serwce B
employees / petitioners, who fall within the proméﬁéh{zbhé:-'. B
have suffered, and in order to rectify the inaclverfé'ht'qujiétake_‘ ,
of the :‘espondents/Department, it is recommende‘c-f t_hat'fhé_i
promotion rules in field be implemented ‘ahd,"'#h-?.s,? e
employees in a pam’cu‘/ar cadre to which certairzvv clqucﬁra‘"fo:rh'
promotion i-s roserved for in service employees, {he seyr7_7c"i)e" '
filled in on promotion basis. [n order to remove the ambrgun‘y

———

and confusion in this respect an example is quoted, .“-‘./_f.fn:an:y' ‘

f—r

cadre as per existence rules, appointment is to be made.on

50/50 % basis ie 50 % initial recruitment and. 50 %.

v

prosotion  quola  then all the employees have ‘been .




L -~ , (2

regularized under the Act in question be calculated in thal

-

cadre and equal numberi.e remaining 50 % are o promoted

r—

frem amongst the eligible in service empioyees. other wise,

eligible for promotion on.the basis of sonority cum fitness.?

-

‘5- In view of the above, this writ petition is disposed of in

the following terms:-

(i) "“The Act, XVI of 2009, commonly

known as (Regularization Of Services)

0 Act, 2009 is held as beneficial and
remedial legislation, to which no

interference is advisable hence, upheld.

(ii) Officialrespondents are directed \

to workout the backlog of the
oy promotion quota as per  above
e - mentioned exaniple, within 30 days and
L consider the in service employecs, till
P
B A the backlog is washed out, till then
' - therce would be complete ban on fresh /‘"' /
. . L, . . V4 I’ /J.] A AR
N e - recruitmoents. f./ - ."‘ LI /-.’.’/?,’:..'..:' 4 C
.- . Vi ot e ° o
. . 3 .,’ /‘ .
) Order accordingly. / PR I / /
,’ /‘ . (,/ gl {: ce
’/..-' // ; .’ 4 ! — /. R
P . ‘
Announced.
26" January 2015
.......... /2546
' o : vl U R ~/ - /r’. /T
o0 -
')r/ omams
/ ERTIFIED 10O
] TR E IRUE cop
St i (7 e -
' ' ””r Penttawsg,
e R T R R P /{' ) [ /..-S = fd LR R WP AW ,,"”‘.' !'1;(1’."".‘," o
i ' RIS FT IR /ﬁ . ¢ 6 E6 AL
o IR 7 A -, . _"\ / (G
..... o . l-'. -, ‘-v.‘" /%‘ (& “’ /g,— -




admissible under the rules on the regular basis under the existing policy of t
conditions given below with immediate effect and posted on * School Based “

*"Consequent upon the recom
pursuanre of the Government of Khyber Pakhtun
" SO(PEY/4- S/SSRCfMeetmg/ZO13/'I‘eachmg Cadre d4
SATs/ATs, STTs/TTs, Semor Qaris/Qaris, PSHTs/SP

SST (Phy—Maths) SST (General) noted against cach in BPS-16 (Rs10000-

A. SST (BIO~CHEM) . . :
1. PROMOTED FROM SCT/CT TO THE POST OF SST (BIQ-CHEM) BPS-16
M

khwa Element

as glven below b,

' S.No Nanre of Official A Present Place of School Where Posted Remarks
) Posting ‘ )
1/1-A | Wakeel Zada GHSS Gagra GHSS Gagra AV.P
2/2-A | Bakht Akbar GHS Ghurgushto GHSS Ghurgushto AV.P
3/3-A f Shamsur Rahman GHS Ganshal GHS Ganshal AV.P
4/4-A | Shah Bhroz Khan | GHS Shalbandi GHS Shalbandi AVP
5/5-A | Abdul Ghafoor GHS Torwarsak GHS Kala Khela AVP R
6/6-A- | Bakht Rasool Khan GHS Dewana Baba GHS Dewana Baba AVP
7/7-A | Rahim Zada GHS Jowar GHS Jowar -

2. PROMOTED FROM PSHT/SPST/PST TO THE

POST OF SST (BIO:CHEM) BPS-16

AVP /‘\ 3
/

mendation of the Departmental Promotion Cbmi'nit:tce and in
ary & Secondary Education Notn" cation No.
ted 24™ July 2014 the following SCTs/CTs, SDMs/DMs
STs/PSTs are hereby promoted to the post of SST(B|0~Chem),
800-34000) plus usual allowances as

he provincial Govt:, on theé' terms and

S.No | Name of Official | Present Place of School Where Posted Remarks
Posting ) '
8/1-A | Rahmanttilah GPS Kalpani GCMHS Daggar = AVP.
972-A" | Fazali Wadood | GPS Giraral GHS Katkala AVP™
103-A | Khan Said GPS Bampokha GHS Nanser AVP
11/4-A | Saifor Rahman | GPS Rahim ABad GHS Elai AVDP
B. SST (PHY-MATHS)
3. PROMOTED FROM SCT/CT TO THE POST OF SST (PHY—MATIIS) BPS-
S No Name of Official | Present Place of School Where Posted Remarks ]
. | Posting . ' o
12/1-B | Liagat Hussain GCMHS Daggar GCMHS Daggar AV.P- ;
13/2-B | Ahmad Ali GHSS Totalai GHS Janak Banda A.V.?
14/3-B | Muhammad Salim GHSS Nawagai GHSS Jangai AVP —[




Terms and Conditions;-

e

N e v s

un
Lo

They woulﬂc-i be on probation for a period of Qhe_ year extendable for another one year.
They will hegow_r'emed by such rules'aind regulations as'may be issued from time to time by the Govt.

Their services can be terminated at any time in case their performé.nce is found unsatisfactory ‘durin;

: probatlonal y penod In case of misconduct, they shall be proceeded under the rules framed from time to time.

Charge report should be submltted to alt concerned

Theu mter-Se-semonty on lower post WIII remam intact. )

No TA/ DA wxll be allowed to the appomtee for joining thelr duty :

They will gwe an undertaking to be recordpd in their service books to the effect that if any over payment i

made to them,::,ln Ilght of this order, will be.fecovered and if he is wrong!y promoted he will be reversed.

Their posting: ..;vil! be made on school based, they will have to serve at the place' of posting and theif service i
not transferable to any other station. ' l'

Before handing over charge, once again their documents may be checked if they have not the require

relevant qualification as per rules, they may not be handed over charge of the post.

ONSEQUENTIAL TRANSFER / ADJU STMENTS
The following SST BPS-16 are hereby consequentxally transferred /-adjusted at the schools- ‘noted against

their.names in their own pay and scale with immediate effect in the 1nterest~0f the public. - / )
8.No | Name of Official Present Place of Posting | School Where Posted | Remarks ~
Habibullah SST(PHY- - GHS Dewana Baba ‘| GHS Matwanai A.V.P (Newly
MATHS) . : Upgraded)
Siyar Khan SST (GENERAL) | GHS Cheena GHS Matwanai A.V.P (Newly
Upgraded) . .
Jan Bahadar Khan SST(PHY- | GHSS Jangai - GHS Dherai Vice S.No.14/3-}
MATHS) : ‘
Muhammad Abrar SST GHS Bagra - | GMS Kalil - Vice S.No.83/2-
(GENERAL) , R R
- | Hidayatur rahman SST - GMS Gumbat GHS Gulbandi Vice S.No.77/15. _
.| (GENERAL) E L ;

Wi e -

. (HANIF-UR- RAHMAN)
DISTRICT EDUCATION OFFICER(M)
~ BUNER.

Endst; No.3029-36 Dated. 30/10/2014.

g N OV

Copy forwarded for information and necessary action to ;-

Director Eleméntary &Secondary Education Khyber Pakhtunkhwa Peshawar with r/t
Endstt: No.3436-40/File No.2/Promotion SST B-16 dated Peshawar the 28/ 10/2014.
Deputy Commissioner-Buner.

. District Accounts Officer Buner

District Monitoring Officer Buner
Principals/Head Masters concerned.

Sub Divisional Education Officer (M) Buner
Officials concerned.

Master file.

/]
ez 3ofrefrg
DISTRICT EDUCATION OFFICER(M)

BUNER. (#/J
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1
2
3
4
5.
6
1
8
9

10.
11.
12.
13.
14.
15.
16.
17.

- 18.
19.

b Zar SST (G) GHS Cheens

' Bahari Alam ST (5C) GH® qnal Bandai

) 1__%!‘

i»'i--r—“ﬂ,.

o chmatullah, SST, GHSS, Gagx® District Bunks .
snahbaroz Khan SST (SC);GHS cpalBandi N\ AN
Inaraullah SST (8C) GHS Diwana Baba’ . \‘>~ _
Balkht Rasool Khan (SC) CGHS Diwana Baba "- ‘
Kpdur Ragib 55T (G) CHS Bajkata

cper Akbar SST.(G) GMS panda

Shairbar SST (G) cMS3 Kuz Sharnal.

Habib-ur-Rehman sST (G) GHS Bagra
ghaukat SST (SC) CHSS Emnawal
gubhani Gul ssT (©) GMS Alami Banda.
Gul Said SST (G) GHS Karapa

Siad Amin ssT (G) GCMHS Daggar
gardar Shah (G) GCMHS Daggar

Israr Ullah ssT (SC) GHS Chanar

Mahir Zada (SST) GHS Shal Bandai.
-Shir vazdan SST (G) District Buner

Miskeen S5G (G) GMS Shargahy, Dlotnct BUner S E

Versits

Government of T{hybu Pakhtunkhv&é _ through
Secretary, E&SE Departmen «i, Peshawar. 1 '

TTESTE

Dlrector E&SE, KPK, Peshawar. E‘*A'M :

. .Pe X AM TR :
- L “ourt

letl’lCt Ed’llCath’f'l. Officer (M), Buner at Daggar X

RS Respondeﬂts :

IEDECaG

PR L
. —
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VWRIT PETITION UNDER ARTICLE 199
OF THE CONSTITUTION OF THE
ISLAMIC REPUBLIC OF PAKISTAN,
1973.

Sheweth;

.

.

3)

4)

That numerous vacancies of ggT in BPS-16 were avéﬂébie -

in the respondent department since long and no steps -

were taken for ~appointments against tHose posts

However, in the year 2009 an advertlseme‘nt‘ was

published in the print media, inviting applica’t’ioné‘ for

appointment against those vacancies, but a nder Was.' a

given therein that in-sexvice employees Would not Le A

eligible and they were _restrained from.:’ makmg”_

applications.

That the petitioners do belong to the category of in- . ] -;'.~

service employees, who were not permitted to~_app1‘j .

against the stated SST vacancies.

That those who Were appointed on adhoc/ contract bésis L

against the spovesaid vacancies were Jater: on. .

reqularized on fhe strength o KPK Emplovees'.f*'

(Regulazization of Services) Bet, 2000 (Act No. HVL of

2009)

That the regularization of the. adho.'c‘/ | .Contxaé’t
employees, referred to in the preceding para promp_téd

the left out contendents, may be the m—ser\nce R :

employées who desired to take part in the competmon.- -

or those who did fall in the promotxon ZOne, to flle W

- EXAMIN E R
Pashawar High




5y That while handing down the judgment, ibid, thls;

6) That the petitioners were considered for pfor'ri_otidn,' i

7) That till date seniority list of the S8Ts in BPS 16 has not

T ATTESTMN
- S e Nﬁi NE

s T

petitions, which were ultimately decided mde' a

consolidated judgment dated 26.01.20 15 (Annex “A’ )

Hon'ble Court was pleased to consider the promotidn
quota under paragraph 18 of the ]udgmem a5 also’a
direction was made in that respect in the conch;dmg

para to the following effect:-

«Official respondents are dn'ected to Worlcout - .
the backlog of the promotion quota as per. above- o
mentioned example, within 30 days and- o
consider the in-service employeés, till ‘the
packlog Is washed out, till then there would be -

complete bar 01 fresh recruitments”

pursuant to the findings given by this august Court in the. - .
abovereferred judgment, ‘and they were appomted on .
promotion on various dates ranging from 01.03,.2012 tQ '
31.07.2015 (Annex “R”), but with immediate 'efféct,‘as‘
against the law laid down by the august Supreme Court,

that the promotees of one batch/ year shall rank Seﬂicﬁr

1o the initial recruits of the sarae batch/ year L e

been igssued, as against the legal obhgatlon oi the

respondents to issue seniority list every year.

That though the petitioners were having the‘r_equi;fed-_
qualifications much earlier and the vacanc1es-v&e're éls'o '

available, but they were deprived of the benefit o'f n

promiotion at that juncture, as against the pr1n01ple of law .




laid down by the apex Court in the case of Azam All_'

reported 1985 SCMR 386 and followed in” Muhammad '
Yousaf (1996 SCMR 1287). As such they were depnved :

from the enjoyment of the high post not only 1n4(terms of .

status but also in texms of financial benefits for y_earsv. :

That feeling mortally aggneved and having no otﬂéf_-__' a

adequate and efficacious remedy, the petmoneIS': L

approach this august Court for a redress, inter. alia, on

the following grounds:-

GROUNDS:

NI e

A.

That the petitioners were equipped with all. th-e'r'eqiiit.e". |

qualification for promotion o the posts of SD'T‘ (BPS 16)‘ o o
long ago and also the vacancies Were avaﬂable out for"- -
_no valid reason the promotions were \mthheld and thei' : R
'postsv were retained vacant in the promotlon quota,"_ )
creating a backlog, which was not attnbutable to the' -

petitioners, hence, as per following exammatlon by the ]

august Supreme Court, the petitioners. are entltled to o
the bacl; bhenefits fro.m "the date the vacanc1es had-'.

occurred;

“promotions of such promotee (pet1t10ners _' ':

in the instant case) would be regular from .- _5f e

date that the vacancy reserved under the

Rules  for departméntala ,pfoﬁidfion o

occurred”

That the petitioners have a right and entltlement to the ~

back benefits attached to the post from

L 2N

£ X AM INE
Poshawar ngh ouﬂ

a'y the !



) [ “ ‘ka s

oo qualifications of the petitl

vacancies coin01ded.

es of one’ a'rid'_’éhe o

c. Thatthe petitioners being the promote

same batch, are recuired to be placed semof to "‘.che'-“

fresh appe'mtees, but the respondents have sat onithe-

d uptill now no seniority list whatsoever o

seniority list an

has been igsued/ circulated.

p. Thatin view of the fact that no seniority list has. been"

issued, the petitioners neither can file a departmental

e

TR

R — - . :

Ay

e recourse 0 the Semces Tribunal

appeal not can hav

for agitating their grievances, therefore, th1s éﬁguSt-

Court can issue appropnme directions . to - the h

i respondents to act Il ac‘corda’xce with law, int v1ew Of, IR

4 down by the ape¥ Couxt inthe

pronouncements reported in PLD 1981 sc 612 zoos,{__(f L

the pnn01p1e of law lai

SCMR 325, efc.

'g. That the petitioners have not been treated in

sccordance with 1aw a8 against the pT owsmns of Artlcle -
4 of the Constitution- '

aserve their right 1O urge a-d'di_tié-hél"

" F. That petitioners I

grounds with leave of the Court, after the stance of '_th_e'

=N respondents becomes known to them.
Prayer
10% i\s' M5

In view of the foregoing, its is, therefore, prayed tha{ en I

accef)tan;ce of this petition, thlo Hon'ble Court may be;' '

pleased to issue an appropnate chrectlon to the respondems L

for treating the pxomotion of the petitioners i from the date




S I
o

t
3 \

qualified O and the vacancies had become f
fsSTs (BPS

o to circulate the s€ semorlty hst/c_)/// R

petmoners bemg

they were
iawraﬂable and als
g senior POS
st the fresh rect

16), givin itions 10 the
promotees again ‘

uits.

o which the petitioners are found it

other remedy t
o be granted.

Any
d equity may als

in law, justice an
Petiticners

Through

Muhamm‘\ d
Advocate Sup

& '-
Akhtg{%%s

Advoc ate High C Court

the sub]ect matter has"-‘- SR .

CERTIFICATE:
such petition ¢ on
Court

It 1s certified that 1o
earlier been filed by the petmoner in this august

1IST OF BOOKS
) Constitution of Pakistal, 1973

oy Case law accoxdmg to nee

x~AMi
Pashawar H
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¢
DESHAWAR _HIGH COURT, PESHAWAR. - .
ORDER SHEET '
"Date of Order/ Order or other Proceedings with Signatuﬁp \o\f
Proceedings £
01/12/2016. WP No. 1951-P/2016 M.
;- Present:  Mr. Isa khan Khaiil, advocate

WAOAR AHMAD SETH,J..  Through the instant - writ |

petition, the petitioners  have prayed f01lssuancn, bl'f-,-'a'n -
appropriate writ directing the respondents to"irela:t t:'h'eif '-p1:§1110§,id1}‘l I
from the date, they were qualified on axld'als(:j' 0 cuculatethc
seniority ‘1131’ of SSTs BS-16 by giving them'-se‘nio; poszi.ftibn‘b‘c:ing

promotees against the fresh recruits.

2. Arguments heard and available record gone through. '
3. The prayer so made, in the writ petition and argued. L

at bar clearly bifurcate, the case of petitioners, in two parts;
firstly, petitioners are claiming an appropriate direction to the' |-

respondents 10 circulate the senior list of SSTs ('B.S—1‘6)..,Yes’,‘

Act, 1973, lor proper administration of service, cadre, or p'.os't,' the |

L—ﬁ.

bi«/ " ,-«*.
CEXAMINER -
peshawar High Gount

A DEC :

according to section-8 of Khyber Paldn@@kh_v?a, Civil 'Ser‘\/ant's S




AN

the time being of such service, cadre, or post to be prepared and |
(he said seniorily li:.'.l S0 prc.parcd under subsccl'iogl?l., sh_'i11~l .blé-
revised and notified in the official gazette at léast-_ o_ﬁcé in:a:'
calendar year, preferably in the month of January. In view of the |
clear provision of law. the first prayer of the »petiti_olners 15
allowed with the consent of learned AAé and . the cqnpétenti ‘
authority is directed to issue the seniority list. of SST’s ‘BSL}G,_iﬁ 1
accordance with the law, re}ating to seniority etc, but .lix}'ﬁllé

month of January, 2017, positively.

Soid pottion of 1the; petiton,: |
apropridte . ditéetion. fo the’}
s 41 promiotion-of the-petitioniers frofhie:)

| vagaricies had: becorme. available- |

Lratie 57, 0

besides’ Cotigidering them - senior - being promotees.. againstithe |

direct. recruifs. IS cdrigetned;, wer are of the-view that the same

PRI - R P .- e et - PP g oA »..'
pertains to terms -and-condition-of. service and .as-such under | .-

article 212 F i coistitufion tis.Court is batred 1o enteftain tat. |

pontiof of e Wit petition:

e &

5. In view of the above, this writ petition i's'_disposed of |

- x AMINER]
Pes%;(w%r}'{@h é uft

- 46/DEC 2016

appointing authority shall cause a seniority list of the members of L )
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whereas the seniority and promotion being terms and-conditions- |-

of service is ncither entertain-able nor maintainable in wirit | -
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BETTER COPY

IN THE SUPREME COURT OF PAKISTAN
(APPEAL JURISDICTION)

PRESENT

MR. JUSTICE EJAZ AFZAL KHAN
‘MR. JUSTICE SH.AZMAT SAEED
MR JUSTICE EJAZ UL AHSAN.

CIVIL PETITIONS NO. 127-P TO 129-P OF 2016

(Agamst the Judgment dated 26.01.2015 Peshawar High Court, Peshawar
passed m with Petition No.2905 of 2009, 3025 of 2009, and others.

The Clnef Secretary, Govt: of KPK, Peshawar and Others... Petitioner(s)
(in all cases)

VERSUS

Attaullah and QOthers
Nasruminullah and Others.
Mukhtar Ahmad and Others. Respondents

F or the petltloner(s) Mr. MUJahld Ali Khan, AddL.A.G.KPK

For the respondent(s) Mr.Ghulam Nabi Khan, ASC
Mr.Abdul Qayyum Sarwar, AOR

Date of Hearing 20.09.2017
ORDER

Ejaz Afzal KhanJ. The learned Additional General
appearmg on behalf of the Govt. of KPK stated at the bar that as per
mstructlons of the Government he does not press these petltlons Dismissed
as such

Sd/-EJ az Afzal Khan,J
-.8d/- Sh.Azmat Saeed,J.
Sd/- ljaz ul Ahsan, J

ISLAMABAD

20 09 2017

(39
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g BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE TRIBUNAL
' PESHAWAR.
\ Service Appeal No: 99/2018
Shamsur Rehman SST GHS Ganshal Dlstrlct Bunir. R, Appellant.
VERSUS
Secretary E&SE Department, Khyber Pakhtunkhwa & others. ... Respondents

JOINT PARAWISE COMMENTS ON & FOR BEHALF OF RESPONDENTS No: 1-3.

Respectfully Sheweth :-

The Respondents submit as under:-

G
A O

PRELIMINARY OBJECTIONS.

1 That the Appellant has got no cause::o% a.tfi-on/locus standi.

2 That th;e instant Service Appeal is badly time barred. .

3" That the Appellant has concealed material facts frc;m this Honorable Tribunal.
4 That the instant Service Appeal is bai;sqg,l_q.n mala fide intentions.

5" Thaé the Appellant has not come to this Honorable Tribunal with clean hands.

6 That the Appellant is not entitled for the relief he has sought from this Honorable
it Tribunal,

7 That the instant Service Appeal is against the prevailing law & rules.

8 That the instant appeal is based on mala-fide intentions just to put extra ordinary

- pressure on the Respondents for gaining illegal service benefits against the post of
SST(Sc:)

9 That the Appeal is not maintainable in its present form.

10 That the Appeal is bad for mis-joinder.& non joinder of the necessary parties.

11 That this Honorable Tribunal has got no jurisdiction to entertain the instant case.

" .12 That the instant service appeal is barred by law.
13 That the appellant has been treated as per law, rules & policy.

14 That the appellant is not competent to file the instant appeal against the Respondents.

15 That the notification dated 28/10/2014 is legally competent & is liable to be maintained.




Y

.

ON FACTS.

1 That Para-1 is correct to the extent that the Respondent Department has sought

o

(OS]

9

application from the eligible candidates for the appointment on adhoc basis against the'

SST(G) Post in the year 2009 with the conditions that the in service teachers of all cadres
are not eligible to apply for the said adhoc & contractual posts.

That Para-2, is correct that the appellant is a regular & bona-fide Civil servant in the
Respondent Department & was not allowed like others in service teachers on the grounds
that the advertised posts for SST(G) in BPS-16 are on contractual & adhoc based upon
which the regular & in service teacher’s adjustments would be fatal for their respective
service career. Hence, they were barred not to apply for the said adhoc posts in the
Respondent Department.

That Para-4 is incorrect & denied on the grounds that the Respondent Department has
promotion policy for in-service teachers under which these teachers are also promoted
in upper Scale & post on the basis of their respective seniority cum fitness basis in view
of the reserved quota for each cadre, whereas rest of the para regarding filing of a Writ
Petition 2905/2009 before the Peshawar High Court decided on 26/01/2015 with the

directions to consider to the Petitioner for promotion against the SST(G) B-16 Post &

tonsequent upon the said judgment dated 26/01/2015, the Respondent Department
has promoted the Petitioner against the SST(Sc: ) post in BPS-16 in view of his seniority
cum fitness basis in the Respondent Department.

That Para-5 pertains to the Court record & judgment dated 26/01/2015 which has
already been implemented by the Respondent Department, hence no further
comments,

That Para-6 is correct t6 the extent that the appellant has been promoted against the
SST(G) B-16 post on the basis of his seniority cum fitness basis on dated 30/10/2014
with immediate effect instead of the year 2009,

That Para-7 s incorrect & denied. The stand of the appellant is baseless & w.itbout any
cogent proof & legal justification& even against the factual position that the

Respondent Department is regularly issuing the final seniority list of all cadres including:

the SST (G) B-16 post under the provision of Sectioon-8 of Civil Servants Act 1973,

That Paa-8 is incorrect & denied on the grounds that the appellant has been promoted
against the SST(G) BPS-16 post in accordance with rules & on the basis of his seniority
cum fitness alongwith his other batch mates in the Respondent Department. Hence, the

plea of the appellant is baseless & liable to be refected on the grounds that the cited-

judgments reported as SCMR P-386 & SCMR 1996 P-1287 of the August Supreme Court
of Pakistan are not applicable upon the case of the appeliant.

That Para-9 needs no comments being pertains to the Court record,

10 That Para-10is also needs no comments being pertains to the Court record.

¥
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That Para-11 is correct that the Respondent department has filed a CPLA against the
judgment dated 01/12/2016 passed by the Peshawar High Court before the August
supreme Court of Pakistan but on later the said civil Petition was withdrawn on the
grounds that as per judgment date 26/01/2015 of the Peshawar High Court, a back-legs
has been worked out for the prornotion of in service teachers on the basis of their -
respective seniority cum fitness basis within the prescribed period of time, promotions
to the in service teachers are allowed on the basis of seniority cum fitness basis sin view
of the prescribed quota for each cadre in the respondent department,

That Para-12 is incorrect & denied. No departmental appeal has been filed by the
appellant to the Respondents. Hence, the appeal in hand is liable to be dismissed on the
following grounds inter alia :- '

ON GRONDS.

A Incorrect & not admitted. The impug'ne‘d'Notification dated 28/10/2014is in accordance

with law, rules & policy, as well as with immediate effect in terms of the appointment
Promotion & Transfer rules 1989, Hence, liable to be maintained in favour of the
Respondents.

Incorrect & not admitted. The statement of the appellant is baseless & liable to be
dismissed on the grounds that the appellant has been treated as per law, rules & policy
vide Notification dated 28/10/2014, which is not only within legal sphere but is also
liable to be maintained in favour of the Respondents.

~C Incorrect & denied. The appellant is not entitled for the grant of back benefits against
~ the SST(G) post since 2009 under the relevant provisions of law, recruitment &
promotion policy.

D Incorrect & denied. The appellant has been treated as per law, rules & criteria in the
instant case having no violation of Articles 25 & 27 of the constitution of Islamic
Republic of Pakistan 1973 by the Respondents.

‘B Incorrect & misleading. The stand of the appellant is illegal & without any cogent proof
& justification. : :

F Legal. However, the Respondent Department seeks leave of this Honorable
Tribunal to submit additional grounds, record & case law at the time of
arguments on the date fixed.

;- In view of the above made submissions, it is most humbly Prayed that this
Honorable Tribunal may very graciously be pleased to dismiss the. instant
service appeal with cost in favor of the Respondent Department in the interest
of justice. '

Dated / /2018

My

irecfor -
E&SEDepartment Khyber
Pakhtunkhwa, Peshawar.
{Respondents No: 2&3)

Setret
E&SE Department Khyber

Pakhtu

nkhwa, Peshawar.

(Respondent No: 1)
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ORE_THE HONORABLE . - ..KHYBER . PAKHATUNKHWA SERVICE TRIBUNAL

Service Appeal No: - :/2018

v T ai o n Lo District o .....Appellant.

VERSUS
secretary E&SE Department, Khyber Pakhtunkhwa & others. .....Respondents
AFFIDAVIT
l, .~ «-2- . .. Asstt: Director {Litigation-ll} E&SE Department do hereby

soiemniy affirm and declare that the contents of the instant Parawise Comments are true &
roirect 1o the best of my knowliedge & belief,

Deponent

Q{f‘é

Asstt: Director {Lit: It}
E&SE Department, Khyber
pakhtunkhwa, Peshawar.




