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ORDER
13‘'\Tuly, 2022 Mr. Akhtar Ilyas, Advocate, learned counsel for the appellant 

present. Mr. Muhammad Adeel Butt, Addl: AG alongwith Mr. 

Muhammad Tufail, Assistant office of the Directorate, Elementary 

& Secondary Education (E&SE), Peshawar and Mr. Iftildiar U1 

Ghani, DEO(M) Buner in person present.
* ^ T\

' ^ ’ 2. '^^VideiDur^detailed-drdmof today placed in Service Appeal No.
—^ ^ ^ > C ^

82/20'4'8i titled tfAbdur 'Rashid-vs-Mhe Government of Khyber
» ^ ^ ■> A\

Pakhtunkhwa through Secretary Elementary. & Secondary Education

(E&SE), Department Peshawar and others” (copy placed in this file),

this appeal is also disposed of on the same terms. Costs shall follow

the events. Consign.

1.
;
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Pronounced in open court in Peshawar and given under our 

hands and seal of the Tribunal this day of July, 2022.
3.

(KALIlVK4kSHAD KHAN) 
CHAIRMAN

'Sift
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(PAOTEHA PAUL) 
MEMBER(E)
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Proper DB is not available, therefore, the case is25.11.2021
adjourned Xo^l ^!_?^Hor the sam?^efore^^^

(

15.06.2022 Learned counsel for the appellant present. Mr. Yakmin Khan, ADEO 

alongvvith LMr. Kabirullah Khattak, Additional Advocate General for the 

respondents present.

Learned counsel for the appellant requested for adjournment on the ground 

that he has not made preparation for arguments. Adjourned. To come up for 

c\igumenls: on 13. 2022 before the D.B.

• ,1

(MIAN MUHAMMAD) 
MEMBER (EXLCUTiVL)

(SALAH-UD-DIN) 
MEMBER (JUDICIAL)
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05.08.2021 Learned counsel for the appellant present.

Mr. Kabirullah Khattak, Additional Advocate General alongwith 

Ubaid-Ur-Rehman ADO (Litigation) for respondents present.

Former made a request for adjournment being not in 

possession of the file today. This being an old case be fixed in last 

week of September, 2021 for arguments. Adjourned. To come up for 

arguments on 23.09.2021 before D.B.

X\q Ur Rehman Wazir) 
Member (E)

Counsel for the appellant and Mr. Muhammad 

Rasheed DDA for the respondents present.
23.09.2021

Learned counsel for the appellant requested for
adjournment for preparation and assistance. Case to 

come up for arguments on 25.11.2021 before the D.B.

,(Rozina^Rehman)
Member(Judicial)
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H.01.2021 . Junior to counsel for appellant and Kabir Uliah Khattak 

learned Additional Advocate General alongwith Ubaid ur Rehman 

ADEO for respondents present.

Due to COVID-19, the case is adjourned to 01.04.2021 for 
the same as before.

READER

{

01.04.2021 Due to non availability of the concerned D.B, the case is 

adjourned to 20.05.2021 for the same.

Due to pandemic of covid-19, the case is adjourned to05.03.2021

05.08.2021 for the same before D.B.

I
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??■ .2020 Due to CpVID19; the case is adjourned to 

/jy/ 2020 for the same as before.
*•: V
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06.07.2020 Due to COVID19, the case is adjourned to 31.08.2020 for

the same as before.

; ■ • "ft''-'i .^.,V
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. 31.08.2020 Due to summer vacation, the case is adjourned to 

05.11.2020 for the same as before.
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Junior to counsel for the appellant and Addl: AG 

alongwith Mr. Obaid Ur Rehman, ADEO for respondents 

present.

05.11.2020

The Bar is observing general strike, therefore, the

matter is adt

V 1
Chkfrman(Mian Muhammaa) 

Member (E)
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09.01.2020 Due to general strike of the Khyber Pakhtunkhwa Bar 

Council, the case is adjourned. To come up for arguments 

on 03.03.2020 before D.B.

Member Member
ft-

Counsel for the appellant and Mr. Kabirullah Khattak, 
Additional AG alongwith Mr. Muhammad Irfan, Assistant for 

the respondents present. Learned counsel for the appellant 
seeks adjoufrTrtqent. Adjourned. To come up for arguments 

on 08.04.2(020 bWpre D.

03.03.2020

r;'
(M. Amin Khd^n Kundi) 

Member
(Mian Mohammad) 

Member5

r
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Due to official tour of Hon’ble Members to Camp 

Court Swat, instant appeal is adjourned to 20.12.2019 fertile

•> -09.10.2019

same.

Reader

Learned counsel for the appellant present. Mr. 
Kabirullah Khattak, learned Additional Advocate General 
alongwith Mr. Obaid Ur Rehman, ADO present. Learned 

counsel for the appellant seeks adjournment. Adjourn. 
To come up for arguments on 26.12.2019 before D.B.

18.12.2019

\

Member Member

Clerk to counsel for the appellant present. Mr. 
Muhammad Jan, DDA alongwith Mr. Obaid Ur Rehman, 
ADEO for respondents present. Clerk to counsel for the 
appellant submitted an application for adjournment as 
learned counsel for the appellant has gone to Islamabad 
due to his personal engagements. Adjourn. To come up 
for arguments on tomorrow i.e 27.12.2019 before D.B.

26.12.2019

K
,\

Member Member

Counsel for the appellant present Mr. Muhammad 
Jan, DDA for respondents present. Learned counsel for 
the appellant seeks adjournment. Adjourn. To come up 
for arguments on 09.01.2020 before D.B.

27.12.2019

Member Member
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Learned counsel for the appellant and Mr. Muhammad 

Jan learned Deputy District Attorney present. Learned counsel 

for the appellant seeks adjournment. Adjourn. To come up for 

arguments on 15.05.2019 before D.B.

30.0^.2019 r

. i-

I

MemberMember

';.5

Counsel for the appellant and Addl. AG for the 

respondents present.

15.05.2019

■. -k^' '■i.

Due to demise of his father, learned Member of the 

Bench (Mr. Hussain Shah) is on leave. Adjourned to 

24.07.2019 for arguments before the D.B.

•
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,24.07.2019 Learned counsel for the appellant present. Mr. Usman 

Ghani learned District Attorney for the respondents pi-csenl. 

Learned counsel for the appellant seeks adjournment. 

Adjourned. To come up for arguments on 09.10.2019 before 

D.B.
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(M. Amin Khan Kundi) 
Member

(HuSsain Shah) 
Member
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24.01.2019' Clerk to counsel for the appellant present. Shakeel 

Superintendent representative of the respondent department 

present. Written reply not submitted. Representative of the 

respondent department seeks time to furnish written 

reply/comments. Granted, 'fo come up for written 

reply/comments on 13.02.2019 before S.B

" 3
\ /

Member

13.02.2019 Learned counsel for the appellant and Mr. Kabir 

Ullah Khattak learned Additional 

alongwith Ubaid ur 

Representative of the 

written reply/comments. Adjourn, 

rejomder/arguments on 28.02.2019 before D.B

Advocate General 

present.Rehman ADO

respondent department submitted

come up . forTo

Member

28.02.2019 Clerk to counsel for the appellant and Addl. AG 

alongwith Hayat Khan, AD and Ubaidur Rahman, 

ADO for the respondents present.

Due to general strike on the call of Bar 

Association instant matter is adjourned to 30.04.2019 

before the D.B.

\
I

Member Chai: an



r
Neither appellant nor his counsel present. Mr. Kabirullah 

Khattak, Addl: AG for respondents present. Case to come up 

for written reply/comments on 09 .10.2018 befo'

10.08.2018 :

’.B.

Chairman

Counsel for the appellant Mr. Akhtar Ilyas Advocate 

present. Mr. Kabirullah Khattak, Addl. AG for the 

respondents present and made a request for adjournment. 

Granted. To come up for written reply/comments on . 

27.11.2018 before S.B.

09.10.2018

Chairinan

Learned counsel for the appellant and Mr. Kabir Ullah 

Khattak learned Additional Advocate General alongwith Mr. Hayat 
Khan Assistant Director present. Written reply not submitted. 
Representative of the respondents seeks time to file written 

reply/comments. Granted. To come up for written 

reply/comments on 18.12.2018 before S.B.

27.11.2018

\ember

Learned counsel for the appellant and Mr. Kabirullah 

khattak learned Additional Advocate General alongwith - 

Muhammad Azam KPO present. Written reply not received. 

Representative of the respondent department seeks time to furnish 

written reply/comments. Granted by way of last chance, lo 

up for written reply/comments on 24.01.2019 before S.B.

18.12.2018

come

^^mber
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Counsel for the appellant present. He submitted preliminary 

arguments that similar appeal no. 363/2016 titled Shireen Zada-vs- 
Education Department and appeal no. 489/2017 titled Sher Yazdan-vs- 

Education Department have already been admitted-Jp regular hearing. This 

has also been brought on the same grounds.

07.02.2018

In view of the orders in the above mentioned service appeals this 

appeal is also admitted to regular hearing on the basis of the submission of 

the above mentioned plea. The appellant is directed to deposit security and 

process fee within 10 days. Thereafter notices be issued to the respondents 

for written reply/comments on 16.04.2018 before S.B.

/
(AHMAD HASSAN) 

MEMBER’ 5

Clerk of the counsel for appcllanl and Addl; AG ibr the 

rc.spondenls present. Security and process fee not deposited- Appellant is 

directed to deposit security and process fee within seven(7) days, thereafter 

notices be issued to the respondents for written reply/comincnts on 

05.06.2018 before S.B. ' ^ ,

16.04,2018

)
Member

Learned counsel for the appellant present. Learned Additional 
Advocate General present. Security and process fee not deposited. Learned 
counsel for the appellant requested for further time to deposit security and 
process fee. Requested accepted by way of last chance. Five days given to 
deposit security and process fee. Thereafter notices be issued to the

come up; for written

05.06.2018

■"^flanmeposifed
Proems Fee respondents for written reply/comments. To 

reply/comments oni«®J8 before S.B

" ^

Member
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FORMOF ORDERSHEET
Court of

105/2018Case No.

Date of order 
proceedings

S.No. Order or other proceedings with signature of judge

?■1 2 3

23/1/2018 The appeal of Mr. Sherin Zada presented today by Mr. 

Akhtar Ilyas Advocate, m¥y be entered in the Institution 

Register and put up to Worthy Chairman for proper order 

please.

1

REGISTRAR —

2- This case is entrusted to S. Bench for preliminary hearing 
to be put up there on ^ j ^ ^(y\z} It

■HM
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR

/2018S.A. No.

AppellantTariq Ullah .

Versus

Govt. ofKPK through Secretary, (E&SE), 
Department, Peshawar and others............. Respondents

INDEX

Pages.AnhexureDescription of documents. 'S.No. mAppeal1.
Copy of consolidated judgment 
dated 31.07.2015

A2. SM
of promotion order BCopy

Copy of W.P.No.l951 and order

3. P-n-Pi
c4.

Copy of order of august Supreme 
Court of Pakistan dated 20.09.2017

D5.

Copy of departmental appeal / E6. I:6representatioh
Wakalatnama7. /

Dated: 2-'3// m

Through

Akhtar Ilyas
Advocate High Court 
6-B Haroon Mansion 
Khyber Bazar, Peshawar 
Cell: 0345-9147612
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR Kh5 her Pakljtukhwa

Servcct; Xribunal

/2018S.A.'No. Oaary I\o

2:3/1 2^/^Tariq Ullah, SST (SC) .
GHSS Amnawar, District Buner

&>accd

Appellant

VERSUS

Govt, of KPK through Secretary, Elementary & Secondary 
Education (E&SE), Department, Peshawar.

Director, Elementary & Secondary Education, (E&SE), Khyber 
Pakhtunkhwa, G.T Road, Peshawar.

District Education Officer (M), District Buner at Daggar.

1.

2.

3.

Respondents

APPEAL U/S 4 OF KHYBER PAKHTUNKHWA 

SERVICE TRIBUNAL ACT, 1974 FOR 

TREATING THE PROMOTION OF THE 

APPELLANT FROM THE DATE HE HAS 

QUALIFIED ON, AND THE VACANCIES HAD 

BECOME A VAILABLE:

Sheweth;

1) That numerous vacancies of SST in BPS-16 were available in the 

respondent-department since long and no steps were taken for 

appointments against those posts. However, in the year 2009 an 

advertisement was published in the print media, inviting 

applications for appointments against those vacancies, but a rider 

was given therein that in-service employees would not be eligible 

!and they were restrained from making applications.

2) That the appellant do belong to the category of in-service 

employees, who were not permitted to apply against the stated 

SST vacancies.

3) That those who were appointed on adhoc/ contract basis against 
the abovesaid vacancies were later on regularized oh the strength 

of KPK Employees (Regularization of Services) Act, 2009 (Act 
No.XVIof2009)
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4) That the regularization of the adhoc/ contract employees, refeiTed 

to in the preceding para^ prompted the left out contendents, may 

be the in-service employees who desired to take part in the 

competition or those who did fall in the promotion zone, to file 

writ petitions, which were ultimately decided vide a 

consolidated judgment dated 26.01.2015 (Annex “A”)

5) That while handing down the judgment, ibid, the Hon’ble 

Peshawar High Court was pleased to consider the promotion 

quota under paragraph 18 of the judgment, as also a direction 

was made in that respect in the concluding para to the following 

effect:-

^^Official respondents are directed to workout the 

backlog of the promotion quota as per above mentioned 

example, within 30 days and consider the in-service 

employees, till the backlog is washed out, till then there 

would be complete ban on fresh recruitments^^

6) That the appellant was considered for promotion, pursuant to the 

findings given by the august High Court in the abovereferred 

judgment, and he was appointed on promotion on^|.f^201^ 

(Annex “B”), but with immediate effect, as against the law laid 

down by the august Supreme Court, that the promotees of one 

batch/ year shall rank Senior to the initial recruits of the same 

batch/ year.

7) That till date seniority list of the SSTs in BPS-16 has not been 

issued, as against the legal obligation of the respondents to issue 

seniority list every year.

8) That though the appellant was having the required qualification 

much earlier and the vacancies were also available, but he was 

deprived of the benefit of promotion at that juncture, as against 
the principle of law laid down by the apex Court in the case of 

Azam Ali reported 1985 SCMR 386 and followed in 

Muhammad Yousaf (1996 SCMR 1287). As such he was 

deprived from the enjoyment of the high post not only in terms of 

status but also in terms of financial benefits for years. It may not 
be out of place to mention here that the appellant was at 
promotion zone at the time of Regularization of Adhoc recruits 

of2009.

9) That appellant alongwith others filed W.P.No.l951-P/2016 for 

issuance of seniority list and considering the appellant from the
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date when the Adhoc Employees were regularized instead of 

immediate effect.

That the stated writ petition has been decided by worthy 

Peshawar High Court vide order dated 01.12.2016. (Copy of 

W.P.No.1951 and order is attached as Annex “C”)

10)

That the respondents assailed the judgment of Peshawar High 

Court referred to in Para-4 above before the august Supreme 

Court of Pakistan. On 20.09.2017 (Annex “D”) the respondents 

withdraw the petition and as such the judgment of hon’ble 

Peshawar High Court attained finality.

11)

That after the withdrawal of appeals, the appellant preferred 

departmental appeal/ representation (Annex “E”) to respondent 
No.2, through proper channel, which was not decided/ responded 

within the statutory period, hence the instant service appeal, 
inter-alia on the following:-

12)

GROUNDS:

was equipped with all the requisiteA. That the appellant 
qualification for promotion to the posts of SST (BPS-16) long 

ago and also the vacancies were available but for no valid 

reason the promotion was withheld'and the post was retained
vacant in the promotion quota, creating a backlog, which was 

not attributable to the appellant , hence, as per following 

examination by the august Supreme Court, the appellant are 

entitled to the back benefits from the date the vacancies had
occurred;

^‘promotions of such promotee (appellant in the 

instant case) would be regular from date that the 

vacancy reserved under the Rules for 

departmental promotion occurred”

B. That the appellant has a right and entitlement to the back 

benefits attached to the post from the day of the qualification of 

the appellant and availability of the vacancies coincided.

C. That the appellant being the promotee of one and the same 

batch, are required to be placed senior to the fresh appointees, 
but the respondents have sat on the seniority list and uptill now 

no seniority list whatsoever has been issued/ circulated.



4- M:
That the appellant has been discriminated, which goes against 
the provision of Articles 25 and 27 of the Constitution, 1973.

D.

E. That the appellant has not been treated in accordance with law 

as against the provisions of Article 4 of the Constitution.

F. That appellant reserve his right to urge additional grounds with 

leave of the Tribunal, after the stance of the respondents 

becomes known to him.

Prayer:

In view of the foregoing, it is, therefore, prayed that on 

acceptance of this appeal, this Hon’ble Tribunal may be pleased to 

issue an appropriate direction to the respondents for treating the 

promotion of the appellant from the date he was qualified on, and the 

vacancies had become available, and the impugned order may kindly 

be modified by giving effect from the date when the fresh recruits are 

regularized w.e.f 2009 alongwith back benefits in accordance to the 

judgment dated 26.01.2015 and also to circulate the seniority list of 

SSTs (BPS-16), giving senior positions to the appellant being 

promotee against the fresh recruits.

Any other remedy to which the appellant is found fit in law, 
justice and equity may also be granted.

Through
Akhtar Ilyas 
Advocate High Court

AFFIDAVIT

I, do hereby affirm and declare on Oath that the contents of the 
accompanying Appeal are true and correct to the best of my 
knowledge and belief and nothing has been concealed from this 
hon’ble Court.

NOTARY PUrUC
• /A

A*S'.w
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JUDGMENT SHEET \

\PESHAWAR HIGH COXJRT.PESHAWAI^^\.^ 
(JUDICIAL DEPARTMENT) /) ■ ■ >
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'C. •

Writ Petition No.2905 of 2009. ■’.

PETiriorJATTA ULLAH AND OTHERS

'A-VERSUS.

THE CHIEF SECRETARY KPK ETC....RESPONDENTS..

JUD GMENT.

01- Qni.^Date of hearing

Appellant/Petitioner h)n iiih i ) h m

AAC:| •
Rospondent ■)TT\u /

WAOAR AHMAD SETHJ:- Through, this: single

judgment we propose to dispose of the instdnt VVrit. Petition: 

No.2905 OF 2009 as u'e// as the connected : Writ . Petition

3025.3053.3189;325.T’3292,. ofNos.2941. 2967.2968.3016.

2009 496,556,664,1256,1662.1685.1696.2176.2230.-2501.2696,
' ' .V

2728 of 2010 & 206. 355,435 & 877 of 2011- as common

Y question of law and fact is involved in all these petitions.

(S

I
J1)

1

O)" •.
p'V ij i- .f /^d' R . ■ ■

/■v/rH 21J1S
■ /
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2- The petitioners in all the writ petitions have . .

approached this Court under Article 199 of the. Constitution of

Islamic Republic of Pakistan, 1"973 with the following relie/ir

“It is, therefore, prayed that on acceptance 

of the Amended Writ Petition the above 

noted Act No.XV! 2009 namely ‘The North, -f 

W/esf Province Employees (Regularization 

of Services) Act, 2009 dated 24”' October, 

being illegal unlawful, without.2009’

authority and’ jurisdiction, based on.

malafide intentions being':'and

unconstitutional as well as ultra vires to

the basic rights as mentioned in the

constitution be set-aside and the

respondents be directed to fill up the above

noted posts after going through the legal

and lawful and the normal procedure, as .

prescribed under the prevailing laws ■

instead of using the short'cuts for obliging:

their own person.

It is further prayed that the

notification No.A-14/SET(M) dated.

11.12.2009 and Notification No.A-17/SET.(5),.

Contract-Apptt:20Q9 dated 11.12.2009, .as .

well Notification •as -

.No.SO(G)ES/1/85/2Qp9/S.S(Contract) dated

C'l: •,

ffS .
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31.05.2010 issued as a result of above

noted impugned Act whereby all the private

respondents have been regularized may

also be set-aside in the light of the above

submissions, being illegal, unlawful, in-
■i

Lconstitutional and against the fundamental
■

i

rights of the petitioners.

Any other relief deemed fit and 

* ■ proper in the circumstances and has not .

:

been particular asked for in the noted Writ

Petition may also be very graciously

granted to the petitioners”.

It is averred in the petition that the petitioners are3-

y.()u-,ng in Iho (zdncniion Dnpniljnonl nl Kl hK wuikiinj puslud ■

PST.Cr,DM,PET,AT,IT. Ouii and SET in differentas

Schools: .that respondents No.9 to 1359 were appointed on

adhoc/contracf basis on different times and lateron their .

sen/ice were regularised through the North West Frontier

I Province Employees (Rcgulnriy.udon of Soivices) Act,- 2009^

>Agot the -., requiredthat almost all the pet.itioners have

qualifications and also goi at their credit the length of seiyice;

that as per notification No.SO(S)6-2/97 dated-03/06/1998

I

ESTED

E X - A M 1 ^
5■»rs^tc•«va^ Court.

' 1 zms ■
I ''
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the qualification for appointment/promotion of' the SET

Teachers BPS-16 was prescribed that 75% SETs shall.be

selected through Departmental Selection Committee on. the

basis of batchwise/yeaiwisQ. open merit from amongst the

candidates having the proscribed qualification and remaining

25% by initial recruitment through Public . Service

Commission whereas through the same - notification the-

qualification for the appointment/promotion of the . Subject

Specialist Teachers BPS-17 was prescribed that 50%, shall.

be selected by promotion on the basis of seniority cum ■

fitness amongst the SETs possessing the qualification

prescribed for initial recruitment having five years sen/ice. and

remaining 50 by initial recruitment through the Public Serv,ice

Commission and the above procedure was adopted by the.

Education Department till 22/09/2002 and the appointments

on the above noted posts were made in the light of the above

notification. It was further averred that the Ordinance

No.XXVII of 2002 notified on 09/08/2002 ivas promulgated.

under the shadow of w.hich some 1681 posts of difhrerif

cadres were advertised by {he Public Service Co'mmissidn

ATT

c r.1

/
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That before the promulgation of Act No.XVI off2a0S it was.'\.

piaciice of the Education Department that. instead of . 

piomoting the eligible and competent persons!amongst the. ’ 

teachers community, they have been advertising Jhe above . 

noted posts of SET (B'PS-16} and Subject Specialist (BPS-. ' 

17) .on the basis of open merit/adhoc/contract wherein it 

clearly mentioned that the said posts will be temporary'and 

will continue only for a tenure of six months.

was, ■ •

•or tilf the ...
«..

appointment by the Public Seiviced Commission or

Departmental Selection Cornmittce That after- passing the 

KPK Act No.XVI of 2009 by the Provincial .Assembly- the -. 

fresh appointees of six months and one year.on the .. adhoc

and contract basis including respondents no. 9 .to. 135h'with a 

clear affidavit for not adopting any legal course to make their

services regularized, have been made permanent and

regular employees whereas the employees and teaching 

staff of the Education Department having at .-their, credit 

service of minimum 15 to maximum 30

%
a •

&

years, have' been

ignored. That as per contact Policy issued on 26/10/2002

the Education Departmeiit was not authorised/entitled, to

{XE'D ■ • •
• .

1 ■

■ :a
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make appointments in BPS~16 and above on the contract, ■

basis as the only appointing authority under the -ruies 

Public Senvice Commission. That after the publicatidn made 

by the Public Service Commission thousands'-of teachers ■ 

eligible for the above said posts have already applied but 

they are still waiting for their calls and that through the above 

Act thousands of the adhoc teachers have been regularized ■ 

which has been adversely effected the .rights - of - the ■ 

petitioners, thus having no efficacious and adequate remedy 

available to the petitioners, the have knocked the door of this .

was ■

Court through the aforesaid constitutional petitions.

4- The concerned official respondents have - furnished

parawise comments wherein they raised certain legal and 

factual objections including the question of maintainability of^ 

the writ petitions. It vms fiirther stated that Rule .3(2) of .the 

Civil Sen/ants (Appointment,N.W.F.P. Promotion &.

1 ransferJRules 1989, authorised a department, to lay

'
method of appointment, qualification and other conditions.

applicable to post in cqnsuitation with Establishment i&

Administration Depaiiment and the Finance Department.

«•.
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That to improve/uplist the standard of education, the 

Government replaced/amended the old procedure he. 700% 

incluaing SETs through Public Service Commission'KPK for

;
rocrintmcn't of SETs B-16 vide Notificnlion No.SO(PE)'l

■ ■ !.I
5/SS-RCA/o' !ll dalor' 18/01/2G11 \A/herein 50% SSTs (SET)-

^ -.
shall be selected by promotion on the basis of seniority cum

fitness ii' .he following manner-

"(i) Forty percent from CT (Gen).

CT(Agr), CT(lndust; Art) with at least 5

years service as such and having the

qualification mentioned in column 3.

OV Four percent from amongst the DM

with at least 5 years service as such and

having qualification in column 3.

(Hi) Four percent from amongst (he PET

with at least 5 years service as such and ' .

having qualification mentioned in column 3.

(iv) One percent anio.ngst Instructional

Material Specialists with at least 5 years
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service and having qualification mentioned \

in column 3." ■

. V

It Is further stated in the comments that due to the

degradatlon/fall of quality education the Government

abandoned the previous recruitment policy •• of-..

promotion,jppointment/recruitment and in order 'to .improve

the standard of teaching cadre in Elementary & Secondary

Education Depadment of KPK, vide Notification, ■ dated •

09/04/2004 wherein at serial No. 1.5 in column- 5 -the-

K appointment of SS prescribed as by the initial . recruitrnent -

and that the (North West Frontier Provincial) .Khyber.

Pakhtunkhwa Employees(Regularization of Sefvices)Act.

2009 (ACT No.XVI of 2009 daied 24"’ October, 2009 is legal, ■

/aWu/ and in accordance with the Constitution of- Pakistan .

which was issued by the competent authority and jurisdiction.

therefore, all the writ petitions are liable to be dismissed, y .'

We have heard the learned counsel for the parties and5-

have gone through the lecord as well as the law on the

■ subject.
attb
^ X AM (/ 'Qourt,
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6- The grievance of the petitioners is two fold in re'spect 

of Khyber- Pakhtunkhwa, Employees ■ (Reguladzation-: of
i

Seivices) Act, 2009 firstly, they are alleging that regular post

in different cadres were adveHised through Public- Service

Commission in which petitioners were competing with high

profile carrier but due to promulgation of Act ibid, they could

not made through it as no further proceedings were
1

conducted against the advertised post and secondly, they

I
ore agiioting the legiliniate expectancy regarding .Ui'eir

prornolion, which has been blocked due to (he, in block ■'

induction / regularization in a huge number, courtesy Act, No.

X9i of 2009.

7- As for as, the first contention of advertisement and in ■

block regularization of employees Is concerned in ithis

respect it is an admitted fact that the Government has the '

right and prerogative to withdraw some posts, already

advertised, at any stage from Public Service Commission
^ ■.

and secondly no one knows that who could be selected in

open merit case, however, the ‘right of competitloii . isI

reseived. In the Instant case KPK, iemployees ' i

:rr-^ST/E:pr*
<v
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(F\ . jLilerizoliof] of Seivicet:) Act, 2009, was profn.ulg'aterJ, • 

Ihe line rather N. W.F.P (now 

Khyber Pakhtunkhwa) Civil Servants (Regularizatioh of.

which in-fact was not the first in

Seryices)- Act. 1988, NWFP (now Khyber Pakhtunkhwa) 

[Reg..lation of Services) Act, 1989 & NWFP (now- Khyber

Pakhtunkhwa) Adhoc Civil , Sen/ants (Regularization 

Services) Act,. 1987 were also promulgated and

of

were never-

challenged by anyone.

8- In order to comment upon the Act. ibid, it is important..

to go through the relevant provision which reads asi'ander:-

S.2 Definitions. (1)—

i

aa) “contract appointment” 

means appointment of a duly

qualified person made otherwise 

than in accordance with the 

prescribed method of recruitment, 

“employee”

adhoc or a contract employee 

appointed by povernment on 

adhoc or contract basis or second 

shirt/night shift but docs 

include the employees for project 

post or appointed on work charge

b) means an . .

not

I : '■'f'l

I
riy'jSec.

'if! IP '
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bdsjs or who 

contingencies; 

.......... whereas,

3re paid out of

S. 3 reads:-

Reaularizotinn of services of .
certain empiovees.-— All-:
employees including 

recommendee of the High Court ■ 

appointed on contract or adhoc 
basis and holding that post on 31^^ 

December, 2008 or till the
commencement of this Act shall 

be deemed to have been validly.
appointed on regular basis having

the qualification 

experience fora regular post;

same and

9- The plain reading of above sections of the Act, ibid,-

would show that the Provincial Government, has regularized 

the "duly qualified persons", who were appointed on contract -

basis under the Contract Policy, and the said Contract Policy

was never ever challenged by any one and the .same P" 

remained in practice till the commencement of the said/\ct. ' 

Petitioners in their writ petitions have not quoted any . single 

incident / precedent showing that the regularized employees
•5 - .

under the said Act. were not qualified for the post against

AT I

‘■'-h

Court.1.
I
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wh:Sn they are regularized- nor had placed on record any

documents showing that at the time of their appointment
on

contract they had made ony objection. Even otherwise the.'

superior i^ourts have time and ogain reinstated employees 

were declared irregular by ; thevhose appointments

Government Autho/itcs. because authorities . being

appointments on purely 

temporary and contract basis, could not subsequehtly turned 

round and terminate

qualification but on

responsible for making irregular

semices because of no Jack .'of . '

manner of selection and the benefit of the

lapses committed on part of authorities
could not be given, to

the employees. In the insta/i( case, as well, at the time of

appointment no one objected to rather the authorities

committed lapses, while appointing the private respondents

and others, hence at this belated stage in view of number of ■ '

judgments. Act, No. XVi of 2009 was promulgated. 

Interestingly this Act, is not applicable to the educatidn:

depattment only, rather all the employees of the 

Government, recruited

Provincial .

on contract basis till 31^’ Decembef.

:/ • ' 2008 or till the commencement of this Act have benn

■ /-i.
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regularized and thoaa employees of io other departments'.

who have been regularized are not party to this writ petition.

iO- All the empioyees-.^have been regularized under the

Act, ibid'are duly qualified, eligible and competent for.'the

post against which they weie appointed on contract basis.

and this prncllce remained in oj^erntion for years. Majdiily .Of.

those employees getting the benefit of Act, ibid, may have.

become overage, by now for the purpose of .recruitment

against the fresh post.

11- The law has defined such type of legislation as

“beneficial and remedial”. A beneficial legislation Is .a,.

statue which purports to confer a benefit on individuals or a .•

class of persons. The nature of such benefit, is. to be '

e^LOnded relief to said persons of onerous obligations under

contracts. A law enacted for the purpose of correcting, a

defect In a prior law, or in order to provide a remedy where

non, previously existed. According to the definitioniof Corp'us'-

Juris Secundum, a remedial statute is designed-'to,correct,an A

existence law, redress an yxisience grievance,, or introduced

regularization conductive to the, public goods. ThQ chaHeh.ged:

ici' J J
jr*s

■'VTA.

. »r,
, •? •
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Act, 2009, seems to be a curative statue as for years the 

then Provincial Governments, appointed employees on 

contract basis but admittedly all those contract appointments

were made after proper advedlsement and. . on ■ the.

recommendations of Departmental Selection Committees.

12- In order to appreciate the arguments c regarding ' \ ■: .

beneficial legislation it Is important to understand the scope

and meaning of beneficial, remedial and curative legislation:

Previously these words have been explained by N.S Bindra

• 7 interpretation of statute, tenth edition in the -following

manners:-

”A statue which purports to confer a 

benefit on individuals or a class of : 

persons, by reliving them of.. 

onerous obligations under contracts 

entered into by them or which tend , 

to protect persons against 

oppressive act from individuals with' 

whom they stand in certain 

relations, is called a beneficial 

legislations....In interpreting suchya 

statue, the principle established is 

that there is (10 room for taking a 

narrow view but that the court!,is', 

entitled to bo generous towards the
.y ; • , .

persons on whom the benefit has

.
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been conferred. It is the duty of the 

coun to interpret a 

especially a beneficial

provision,

provision, 

Liberally so as to give it a wider -

meaning rather than a restrictive 

■ meaning which would negate the 

very object of the rule. It is a well 

settled canon of construction that in 

constructing the provision of 

beneficent enactments, the court 

should adopt that construction 

which advances, fulfils, and furthers 

the object of the Act, rather than the 

one which would defeat the same 

and render the protection

illusory.....Beneficial provisions call

for liberal and broad interpretation 

so that the real purpose, underlying 

such enactments, is achieved and 

full effect is given to the principles 

underlying such legislation.”

Remedial or curative statues on the other hand have

been explained as:-

”A remedial statiite is one which 

remedies defect in the pre existing law, 

statutory or otherwise. Their purpose is . , 

to keep pace with the views of society. 

They serve to keep our system of 

jurisprudence up to date and in
V

• ■>

i
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harmony with new ideas or conceptions 

of what constitute Just and 

human
proper 

legitimate
purpose is to advance human rights and ' ' - 

relationships. Unless they do this, they , 

are not entitled to be known

conduct. Their

as remedial 
legislation nor to be liberally construed.

Manifestly a construction that promotes

improvements in the administration of

Justice and the eradication of defect in

the system of jurisprudence should be 

favoured one that perpetuatesover a -
wrong”.

justice Antonin Scalia of the U.S.

Court in his book on Interpretation of Stafutt^ 

slates that:

Supreme

“Remedial 

those which
statutes are

are made to supply 

such defects, and abridge such

superfluities, in the common law, 

as arise from either the general 

imperfection of all human law: 

from

I

I

change of time and
circumstances, from the mistakes

and unadvised determinations of 

unlearned (or. even learned).:: 

Judges, or from any other cause
whatsoever.”

13- The legal proposition that emerges is that generally 

beneficial legislation is to be given liberal interpretation, the

beneficial legislation must carry curative or remedial content

D

1
(
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Such legislation must therefore, either clarify an ambiguity or

the existence and must therefore, ■ thean omission in

explanatoiy or clarificalory in nature. Since the^ petitioners

docs not liavc the vested rights to bo appointed- to any

puidcular post, oven advertised one and private lespondenfs 

have being regularized are having the-_-requisite _ 

qualification for the post against which the were .appointed, 

vide challenged Act, 2009, which is not effectingrthei vested 

right of anyone, hence, 'the same is deemed to be a

and curative legislation - 'pf \ the

who

remed Jbene!iL,iai,

Parliament.

This court in its earlier judgment dated 26^^. ,November
14-

2009- in WP No. 2905 of 2009. wherein the same.Khyber

Pakhtunkhwa (Regularization of Servers ) Act,: 20.09. vires, 

challenged has held that this court has., . got- nowere

view of Article 212Jurisdiction to enteriain the writ petition in

Constitution of Islamic Republic of Pakistan,, 1973 as ■of the

Rule or Notification effecting the terms and conditions 

of service, would not be an exception to that,, if, seen inhhe 

light of the spirit of the ratio rendered in

an Act,

. the case, of

at T
a;m t

C'v •

C 201Sy



l^Shorwjmi S^hnrs Versus Government of P^'k/..f^n

rmortl^n 1991 SCMR 1041. Even otherwise, under Rule $ 

the Khyber Pakhtunkhwa 

(appointment), promotion and transfer) Rules 1989, 

a department to lay down

(2j 0/
(Civil Sefvanls)

authorize

method of appointment,

qualification and other conditions applicable to the post -in

consultation wilh Esiablishment fl Administrative Depadmonl 

and the Finance Depadment. In the instant case the duly
;

elected Provincial Assembly has passed the Blll/Act ■ which . '

presented through proper channel i.e Law and.was

Establishment Department, which cannot be quashed, . or

declared Illegal at this stage.

15- Now coming to the second aspect of the case, ■that

petitioners legitimate expectancy in the shape of promotion 

has s..uered due to the p/'omuigation of Act. ibid, in this

respect, it is a long standing principle that promotion is not a

vested right but it is also an established principle lha.rwhenI

ever any law, rules or instructions regarding promotion are. •

«-.
violated then it become vested right. No doubt petitio.ners in

the first instance cannot claim promotion as a vested, right ■ ■

T £.D
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but' those who fall within the promotion .zone QJo.have .tho

r^f tr^ he considered for pro!^on._)

XVI of. 2009 has been declared n16- Since-the Act.

remedial Act. for the purpose oh alh thosebeneficial 'and

■employees who were appointed on contract and may have

and the promulgation ofhthe -Acfr was

c

- - become overageD

them the protection therefore, -the othernecessary to given %.

side of the picture could not be brushed a slde simply. It is ■

employees to be considered for 

valid and proper rules 

been framed which are hot .given effect,_ 

the part of Government agency amounts

in such .cases, ..High

the vested right of in service
r

promotion, at their own turn. Where a
1 .y

for promotion have
(

such omission on
•(

to .failure to perform a duty by law and

to interfere. Iny. service-Court, always has the jurisdiction
{

servants could not claim promotion to a . 

matter of legal right, at the same time, it: -

employees / civil

. higher position

had to be. kept in mind that alt public powers

sacred trust and its runcf/ona^y.are regu/Vec/^o,- .

as a
I

/
were in- the

■ nature, of a

. . exercise.same in a fair, reasonable and transparent manner

with law. Any transgression from: such
I

strictly in accordance
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p/inciples was liable to be restrained by the 

their Jurisdiction under Article

superior courts in ',

199 of the Constitution: _One 

in the absence of: strict legal 

always legitimate expectancy on the pad

could not overlook that even

right there was
of a •

senior, competent and honest carrier civil seryant to be

promoted to a higher position or to be considered- for

promotion and which could only be denied for good; proper

and valid reasons.

Indued the petitioners can not claim their initial

appointments on a highei post but they have every right to 

be considered for promotion in accordance ■ with. the . 

piomotion rules, in field. It is the object of the establishment ' 

of the courts and the continue existence of courts of law is to_ 

dispense and foster justice and to right the 

Purpose can never be coniplotoly achieved 

juslico dona was undone and unless the

I

wrong onos.

unless: the i.n

couits slepped in 

end refused to perpeluele wliat was patently unjust, unfair ' 

and unlawful. Moreover, it is the duly of public authorities 

appointment is a trust in the hands of public authorities and it ' 

is their legal and moral duty to discharge their functions

as ■

y
■as

•.



(niiUco wilh coinplolc (mnsihironcy ns par reqniroinoiij- of

low. so thnt no parson who is oligiblo and ontillo to hold such

post is cxcltidod fioni Iho putposo of soloction n/jf/. /.s not

dcpiivad of his any . >jht.

i®.®:nsidering the above-settled-principles-w& 'are of the ..

that Act, XVI of 2009 is although beneficial andg^nropinion

remedial legislation but its enactment has.effected the in

the promotion /zone, '/service employees who were tn

therefore, we are convinced that to the exfenf of in sen/ice

who fall within the promotion zone^ernpioyees / petitioners, 

have suffered, and in order to rectify the inadvedent mistake

it is recommended that theof the respondents/Department,

In field be implemented and- those 

particular cadre to which certain, quota for 

reserved for in ser/ice employees. t:he.sa.me be. 

on promotion basis^ In order to remove the ambiguity 

and confusion in this respect an example is quoted; “If in

promotion rules

employees in a

promotion is

filled in

per existence rules, appointment is to be rhade on 

% initial recruitment and 50- %

cadre as

50/50 % basis i.e 50

X employees have ■ beenthen all theproriiOiion quota

I
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^^ff’mrnmsmmBmvsrnermmmsmaWma^omLm'
#07»?a/77(»n?Sf^i^eyc<^alllg|SifSg^^

I
'I In view ol" the above, this vz/vY petition is disposed of.in

the following terms:- \

:0) “The Act, XVI of 2009, commonly 

known as (Regularization Of Services) 

Act, 2009 is held as beneficial: and 

remedial legislation, to which ' no 

interference is advisable hence, upheld,.

mmmvs^msmsfSfmaimcm ’ V

'C~prTs)0^Siii^in« ser^/ic^’̂ .oTnplofy'^c^ 

iDTems^^fB^is'^'washed'' -out^^ ^\hc7\"

(b)

)

\ >\ •

•• tf7^e*j^Tild'iD.e*compTetQ ban-on-fr.es^i / 'K
{■

r-f ./
•.//

Order accordingly. ^

' .- ' ••1 /.y.* i- i /

iT- /i)^hipXr^r/y//'c ■ ■.
r ^ A

/
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'S-ZOF -raE MsnacT epunanos tisM£) aisnacT bub^
EMAIL: EDOBUNER@eMAlL-Ct)M 
PHONE d FAX NO: 0939-310466 •

NOTIHCATIOH:
Consequent upon the recommendation of the D^jartmenta! Promotion Committee and m 

Pakhtunkhwa Elementary & Secondary Education Notificationof the Government of Khyfaerpursuance
No.SO(B&A)/l-18/E&SE/2012 dated 11/07/2012, Finance Department Endt No. SCXFRyFD/10-22(Ey2010 dated

Education Khyber Pakhiunldiwa Endsi; No.4208*l 4/File16/07/2012 and Director Elementary & Secondary 
No.2/Promotion SST B-16 dated 22/07/2015,

Qari, PSHTs/SPSTs/PSTs are 
(General) in GHSS/GHS in 
regular basis with immediate effect under the existing policy of the provincial Govt:

the following SCTs/CTs, SDiViDM, SAT/AT, f i TT, Qari/Senior

hereby promoted and posted to the post of SST(Bio-Chem), SST (Phy-Maths), 
BPS-i6 (Rsl0000-800-34000) plus usual allowances as admissible under the uiles on

SST

the terms and conditionson

given below.
PROMOTED FROM PSHT/SPST/PST TO Tlj POST OF SST (BKVCHEM) BPS-16

1.
RemarksSchool Where PostedPresent Place of PostingName of OfficialS.No

A.V.PGHS BudalGPS Manai TakhtabandSaid Husain Shah1
GHS Ki^ Gall - A.V.PGPS KingerGaliDaulal Khan2

VA.V.PGHS SowawaiGPS Miana KawgaZahid Ali3

2, PROMOTED FROM pSHT/SPST/PST TO THE POST OF SST (PHY-MATHS)Bg^^

RemarksSchool Where PostedPresent Place of PostingName of OfficialS.No
A.V.PGHS KulyariGPS KadalHaider Khan1

\> A
3. PROMOTED FROM Sf^T/CT TO THE POST OF SST (GENERAL) BPS-16

RemarksSchool Where PostedPresent Place of PostingName of OfficialS.No 7GHS Janak Banda-‘P 1 GHS DagaiM. Riaz ur Rehman
A.V.PGHS NogramGHSS GurgushtoBakht Sher2
A.V.PGMS AkhunseraiGHSS TotaliZarin Zada3
A.V.PGHS Sowa\vaiGHS MirzakayIzliar ul Haq4
A.V.PGMS Mug^ DaraGHSS TotaiaiSafarash Khan5
A.V.PGMS HalGHSS GurgushtoFazli Wadood5
A-V.P IQMS Bandcc-GCMHSDaggarSher Akbar7
A.V.PGMS SharghashayGHS DKvana BabaMaskin8
A.V.P] GHSS Gadezai CHS Kalakhela9 Sherin Zada j

4. promoted from PSHT/SPST/PSTTO the post of SST {GENER.4L) BFS-16

RemarksSchool Where PostedPresent Place of PostingName of OffidalS.No
A.V.PGMS ShangraGPS Toot BanrSaid Ahmad1
A.V.PGHS GokandGPS Bar GokandMusharaf Khan2
A.V.PGMS LeganaiGPS Jovvar No JUbaidultah3. ^ A.V.PGHSBazaikotGPS KotwalBakht Zaman4
A.V.PGMS Jaba ChowanGPS Nawagai No.2Yousaf Amin5 '

n<T 1
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' Cl ^
. \ ^ ^l^MOTED FROM SDM/DM TO THE POST OF SST (GENERAL) BPS-16

'K RemarksSchool Where PostedPresent Place of PostingName of Official
A.V.PGMS Alami BandaSubliani Gnl GHS Biidali

6. PROMOTED FROM SAT/AT TO THE POST OF SST (GENERALVBPS-16

RemarksSchool Where PostedPresent Place of PostingS.No Name of Official

A.V.PGHS ChanarGHS DheraiNooriit AminI

7. PROMOTED FROM STT/TT TO THE POST OF SST (GENERAL) BPS-16

RemarksSchool Where PostedPresent Place of PostingName of OfficialS.No

A.V.PGHSS Amiiawary\ Mr, Tariq GHSS Amnawar

*.
8. PROMOTED FROM SOARl/OARI TO THE POST OF SST (GENERAL) BPS-16

RemarksSchool Where PostedPresent Place of PostingName of OfficialS.No

A.V.PGMS Kass ChagarziGHS NawakalayAbdul Qayum1

Terms and Conditions;-

I, They would be on probation for a period of one year, extendable for another one year.
ay be issued from time to time by the Govt.

their performance is found unsatisfactory during
They will be governed by such rules and regulations 
Their services can be terminated at any time, iri 
probationary period. In case of misconduct, they shall be proceeded under the rules framed from time to time.

, 2. as m

3. case

4. Charge report should be submitted to all concerneds.

5. No TA/ DA will be allowed for joining their duty.
■' 6, They will give an undeitaking to be recorded in their service books to the effect that if any ovei payment is made 

to them, in light of this order, will be recovered and if he is wrongly promoted he will be reversed.

(HANIF UR, REHMAM) 
DISTRICT EDUCATION OFFICER (M) 

BUNER
3/Ay?Endst; No. --3-2___________  Dated.____

Copy forwarded for information ana necessary action to; -

1. Director Elementary &Secondary Education Khyber Pakhtunkhwa Peshawar with r/to Endstt: No.4208-14/File 
No.2/Promotion SST B-16 dated 22/07/2015

2. Deputy Commissioner Buner.
3. District Accounts Officer Buner,

• 4. District Monitoring Officer Buner.
5. Dy: District Education Officer (M) Buner.
6. Sub Divisional Education Officer (M) Buner,
7. Principals/Head Masters concerned,
8. Teachers concerned.
9. Master file.

t

kJ
\

DISTRICT E^CATiON OFFicIfUv/) 
BUNER //
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BEEQRETHEPESHSJmS

gigfjgSSSSffiB
Di.strict Buxi' 

GHS Slial Bandi
SST, GHSS, Gagre*.Kelimatullah1.

roziaanSST (SC) ' >Shahba 

Inamullah SST (SC)

/ 62. GHSDiwanaBaba , i'

3. (SC) CHS Diwana Baba

ib SST (G) GHS Bajkata
BaldatRasoolIGaan

4.
Abdur Raqi

0, SherAlcbar
5. SST (G) GMS Banda

SST (G) GMS Kuz Sbamnal.

ena*
Shairbax

8. AubZarSST(G)GHSChe
47.

3
10 sl.a«l<a.SST(SC)GH5SS»„awa,
11, subhani Gal SST (G) GMS «a» Banda.

Gnl Said SST (G) GHS Karapa
S,,atobxnSST(G)GCMHSDaggar

SardarShah(G) GCMHSDaggar
UllahSST(SC)GHSCba

GHS ShalBandai.

ra

Iv^i
. t-M

• &
12.

13.

14. uax
15. Israr

Mahir Zada (SST)
■ Shir Yaadan SST (G)Di..nc.Baaer

- .aiara ST (SC) GHS ShalBandai

I 16

17.
-18. Babati.

19. Miske®^
District Buner.

SSG (G) GMS Slxargaay
.Petitio.nexs

Versus
througbPakbtunkbwa - 

Peshawar.of IChyber
" EdSEDeparlmen.

2. D«e=.orEdSE.ICBK.Pe*B''“'

Diabid.Educa..=n011.ce.(M)

-StiT e s T1. o
■n..

OUlt 1
\ Buner atDaggar

3 Respondents• /rn
> • , .1I -■
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/ UlSTOER ARTICLE 199 

OF THE 

OF PAiaSTAN,

/■

WRIT PETITION 

OF THE 

ISLAMIC REPUBLIC

f
CONSTITUTION

1973.

Sheweth;
iies of SST in BPS-16 vrere available

That numerous vacancies1) long and no -steps

those,; pdsts.
sincein the respondent department

taken for appointments againstwere advertisement ..was . .

media, inviting applications
but a rider.was 

. would not. be 

restrained from .' making

2009 anin the year iHowever
■■ .1for

published in the print " If
• Uthose vacanciesappointment against

therein that in-service
1

given 

eligible 

applications.

wereand they

do belong to the category, of Tn- 

not permitted.to apply
That the petitioners 

service employees, 
against the stated SST vacancies.

2)
who were

adhoc/ contract-basis
later , on 

KPK Employees 

2009 (Act Mo-XVI -Of

That those who were appointed
abovesaid vacancies 

strength- of

on
3) were

theagainst 

regularized
(Regularization of Services) Act

2009)

theon

adhoc/- .contractof thethe regularization4) That
enjployees 

the left out

employees
or those who did fall in the promotion zone

be the ' ih-service 

the competition
contendents, may 

who .desired to take part in

E S T EP
ex A‘fVI IN EJW. > 

Peshawar High CfdurX
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vide 3.decided

d 26.01.2015 (Annex
ultimately

“A”)ititions,
/on=olia«edi»dgmeniaate

ibid, thisjudgment 

consider
down thebanding the promotio

also a , •,

nv/hii®That topleasedCourt was , as
concluding

Hohble the judgment

in the
18 ofparagraph

xuade in
under 

v/as

the following

quota 

direction
that respect

effect'.-
para to

ex above 

and

till the 

aid be

ti,e backlog of the P days:

„enlIoned e» eiiipIo7««=.

ccMidar tt.
is washed out

complete ban on

^ an then there wo 

itments”backlog
fresh recrm

for promotio 

ust Court.in the

n, ■
considered

by this aug 

and they

were 

findings given
the petitioners

t to the
That

pursuan
^^erefetrea judgment 

on various

6)
were appomted on

01.03.2012 to
fromdates ranging 

but with 

by the august

■ effect,, as . ■ 

Court,.
promotion
31.07.2015 (Annex

against the 

that the promotees 

initial recruits

irnmediate

, Supreme 

shall rank Senior

“B”)

law laid down
batch/ ye^^

batch/ year.
of one 

of the same
to the not .m BPS-16 hasoftheSSTsin-

legal obligation
seniority list 

as against
of the •That till date1) the

issued 

dents to issue sem
iorityliste^e’^Yye^’^be,en

respon having 'the required:

were also 

benefit

were
and the vacancies 

' Ived. of the 

against the prin

etitioners
though the pThat8) uauch earlier of . .' qualifications

available, but they
at that junctur

were depn

at r ElSle, as
prorriotion

c. V
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of Asam. 'Ali 
“Muliammad

Court irv the caselaid down by the apex/
SCMR 386 and followed in

. As such they were deprived
reported 1985 

Yousaf (1996 SCMR 1287)
/

in terms-oi. ' 

of financial benefits for years. ■ .
merit of the high post not onlyfrom the enjoy 

status but also in terms

mortally aggrieved and having no: other 

remedy, the petitioners- 

a redress, inter alia, on

9) That feeling 

adequate 

approach this august Court for

the following grounds;-

and efficacious

n-ROUNDS:
d with all the requitewere equippe

ion to the posts of SST (BPS-16)
That the petitioners 

qualification for promotio _ _
and also the vacancies were

A.

available but for
long ago

withheld, and the
no valid reason the promotions

retained vacant in the promotion quota,
not attributable to the

were

posts were 

creating a 

petitioners, 

august Supreme 

the back 

occurred;

backlog, which was 

, hence, as per following examination by.the
are'entitled toCourt, the petitioners , 

benefits from the date the vacancies had

of such promotee (petitioners^^promotions 

in the instant case) would be regular from
reserved under thedate that the vacancy 

Rules 

occurred’^

departm en tal promo tionfor

have a right and entitlement to; the
“ hhe-day. the

AT^T^STpP

That the petitioners 

back benefits attached to the post from

'P • .

DEC 2016
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1^1t(:m■ W^:
and availability of thei

of the petitioners/ qualifications/
//

vacancies coincided./•

i„gtl,epro»oteesolo.ea»<l»:
be placed senior to the .

, have sat ,on 

seniority list whatsoever

That the petitioners bei 

batch, are
C. required to

•thesame 

fresh appointees

seniority 

has been IS

but the respondents

list and uptill now no

issued/ circulated.
has .. been. ■;

departmental

Tribunal- 

this august . 

to the

seniority list

can file a 

to the Services

.'v
That in view of the fact that no

neither

recourse

D.
issued, the petitioners 

appeal nor can have 

for agitating their grievances

can issue appropriate

•'.s
t?'

therefore

directions
with law, in view

- Court in the

1981 SC 612, 2003

• r

of' 'Court
to act in accordance

laid do-wn by the apex
respondents

of lawthe principle
uncements reported m

'i
PLD

prono 

SCMK325, etc.I

treated- in- 

of Article ■;
not been 

inst the provisions
havethe petitioners

with law as aga
: That

accordance
4 of the Constitution.

E.

additional

of the^ ' -ir c n ■;,TTES^y

their right to urge
after the stance

reserve

of the Court
That petitioners 

grounds with leave
ondents becomes

' F.

known to them.
;,V ' resp

Prayer 

■ 201o
- ^

its is, therefore, prayed that on

Hon’ble Court, may' be
• •

In view of the foregoing
of this petition, this

accefjtance direction to the respondents

from the date-.
appropriateanpleased to issue

of the petitioners
for treating the promotion
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MMmmi 'had become vacancies naa
of SSTs j?PS^ 

being

‘v. and tbe'qualified on/ were tlie ^nionty list
tbe " petitioners

they
available, also to

16), gi-ving
romotees agams

circulate
. 'itosenior positions

t the fresh recruits.
1

ifound fitP arehich the petitioners 

be granted.
■ remedy to w 

and equity may also
jVny other

inlaw, iustice
1M

■■ ip'
M
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Petitioners

Through

halil
g Court

p/Iuhammad
Advocate Sup^

•h:&

Advocate High Court
akht

. 1 /
. 1/has; •:

sS&;5S‘,s=s-*-~" /
Adybtsate-ea

I 1973.
Constitution of dase law according to nee1)

2) f*»v

p«sl?awar

i aD'Ig 2,fi16
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pfshaivar i-iigh cor/nr. PESHAlVAIt 

ORDER SHEET

Other ProcT;cdin”s with Signat^^^i^'cJ^ ■Order orDate of Order/ 
Proc'cedinG.s -

WPNo. J9‘)I-P/20J601/12/20} 6.

Mr. Isa khan Khalil, advocate 

Mr. Rab Nawaz Khan, AAG for re>pojrfi^nts.

Present:
\

Through the: .iristant';:writ'^Y^riAP aHMADSETH,J^

• of., anhave prayed for issuancepetition, the petitioners

appropriate writ directing the respondents to treat their promotion

and also -to- circulate Ihefrom the date, they were quahtied

seniority list of SSTs BS-16 by giving them senior position being

on

promotees against the fresh recruits.•j

r2.(

the writ petition and arguedThe prayer so made, m3.

of petitioners.in two parts; 

appropriate direction ^to the,

bar clearly bifurcate, the caseat

firstly, petitioners are claiming ane

to circulate the senior list of 'SSTsVCBS-ld^. Yesiy ‘

respondents0

Civil Servants .according to seetion-8 of Kltyber Palchtunldrwa, 

for proper administration of seiwice , cadre,, or post, the
Act, 1973,

D
If.-.-,

Pesbawir. High C

AbDEC im
©urt .
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appointing aulhorily shall cause a seniority list oftlic members of 

the time being of such service, cadre, or post to be prepared-and 

the said seniority list so prepared under subseetioii:!, shall be

revised and notified in the official gazette at least once in a

calendar year, preferably in the month of January. In view of the

clear provision of law, the first prayer of the petitioners is

of learned AAG and the competentallowed with the coitscnl

authority is directed to issue the seniority list of SST’s BS-16, in 

accordance with the relating to seniority ■ etc, but. in theI

month of January, 2017, positively.

1.,

resy*tehtsddRCatiBBia:ig^toSSag^^

l^dgSfgi^fttg-thena^seiwbtirjg^

diim^Si3^’hLmi®fflC£G££f°t3he:’view:thatthe;g^

ian^JcondiSdiCot serv4Ge--ani as .:s^plfa^'fo' terms-

^!^jp:;©i®oH5!iHiofi;tfiiD2bhi£iaafferii^^

^tgn«tRiiffiiiti|Wf'

In view of the above, this writ petition is disposed of5.

ATTESTED
1:&vD'EC2016
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with the direction to the respondents, as indicated in ..para-3 ?'

whereas the seniority and promotion being terms and-conditions

neither entertain-able nor maintainable in- writ'of service is

jurisdiction.
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BETTER COPY.

IN THE SUPREME COUR^^ OF PAKISTAN.
'v'S (APPEAL JURISDICTION)

PRESENT:
MR. JUSTICE EJAZ AFZAL KHAN 
MR. JUSTICE SH.AZMAT SIAEED 
MR. JUSTICE EJAZ UL AHSAN.

CIVIL PETITIONS NO. 127-P TO 129-P OF 2016

(Against the judgment dated 26.01.2015 Peshawar High Court, Peshawar 

passed in with Petition No.2905 of 2009, 3025 of 2009, and others.

The Chief Secretary, Govt: of KPK, Peshawar and Others....Petitioner(s)
(in all cases).

VERSUS.

Attaullah and Others 
■ Nasruminullah and Others.

. Mukhtar Ahi-had and Others. Respondents.

For the petitioner(s): Mr.Mujahid Ali Khan, Addl.A.G.KPK

M’r.Ghulam Nabi Khan, ASC 
Mr.Abdul Qayyum Sarwar, AOR.

For the respondent(s):

Date of Hearing 20.09.2017.

ORDER.

Ejaz Afzal Khan J. The learned Additional General 
appearing on behalf of the Govt, of KPK stated at the bar that as per 
instructions of the Govermnent he does not press these petitions. Dismissed 
as such.

Sd/-Ejaz Afzal Khan,J 
Sd/- Sh.Azmat Saeed,J. 
Sd/- Ijaz ul Ahsan, J.

ISLAMABAD.
20.09.2017

b
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^ BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE TRIBUNAL *r I
PESHAWAR. .. 'v ••

s-- •
\

Service Appeal No: 117 /2018

Tariquilah SST GHSS Amnawar iDistrict Bunir Appellant.
4.

VERSUS

Secretary E&SE Department, Khyber Pakhtunkh\A/a & others. Respondents •■y

;

JOINT PARAWISE COMMENTS ON & FOR BEHALF OF RESPONDENTS No: 1-3.
1I'H'i

Respectfully Sheweth

The Respondents submit as under:
' *

-t'PRELIMINARY OBJECTIONS. 4

1 That the Appellant has got no cause of action/locus standi.
f*'*

2 That the Instant Service Appeal is badly time barred.
I'

3 That the Appellant has concealed materia! facts from this Honorable Tribunal.

4 That the instant Service Appeal is based on maia fide intentions.

5 That the Appellant has not come to this Honorable Tribunal with clean hands. )

I6 That the Appellant is hot entitled' for the relief he has sought from this Honorable 
Tribunal. *

7 That the instant Service Appeal is against the prevailing law & rules.
1

8 That the instant appeal is based on mala-fide intentions just to put extra ordinary 
pressure on the Respondents for gaining illegal service benefits against the post of 
SST(Sc;)

}

9 That the Appeal is not maintainable In its present form.

iy 10 That the Appeal is bad for mis-joinder & non joinder of the necessary parties.
«. •4';^ . •*> ■ ■

11 That this Honorable Tribunal has got no jurisdiction to entertain the instant case.

12 That the instant service appeal is barred by law.

13 That the appellant has been treated as per law, rules & policy.

'‘T4 That the appellant is not competent to file the instant appeal against the Respondents.

15 That the notification dated 28/10/2014 is legally competent & is liable to be maintained.
:■

s-';
»(•
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} ON FACTS. • • ^r
1 That Para-l i- fs correct to the extent that the Respondent

“======

Respondent Departl;: ^

Department has sought

are

iupon 
respective 

posts in the

Tliat Para-3 is coirect that through an 
the Khyber Pakhtunkh 
cippointed on adhoc basis
2009 is

wa

:r - «-s: t :::rr
direcSnftr'™' Pesh^warHiShTou^ decided

consider to the Petitioner for promotion against the SST(gTb^1^Po f» 
consequent upon the said judgment dated 26/01/201=; thp R J ' '
cu" htn's^'b' in'BPS-16 ilTe J"‘
cum fitness basis in the Respondent Department. of his seniority

5 That Para-5 pertains-to the Court 
already been implemented by 
comments.

record & judgment dated 26/01/2015 which 
the Respondent Department, hence has 

no further

‘ M ;;zT,S »>“» •-=
with immediate effect instead of the ..."2009/"™ ^‘’^='’''2014

’ 'r:S «' h.ael.aa » „i,hea, ae,
H oi legal justiTicationSc even asa nst thp fari-i.oi •4.- .

‘ Si'h?*. SsZbS th"'"? " hat be.
=Jm hteeaa SeS'Jhj/.Jh” j".,’/:!':" ■l» =1 hi. .ehidtit,

plea of the appellant is baseless & I'ablp h Department. Hence, the
l^idemenfs rep^rfed as SCMK P-SS^S L^^/of‘fh: s""

f Pakistan are not applicable upon the case of the appell

n promoted

upreme Court
ant.

9 That Para-9 needs no comments being pertains to the Court record.

ilO That Para-10 is also needs
no comments being pertains to the Court record.

I
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11 That Para-11 is correct that the Respondent department has filed a CPLA against the 
judgment dated 01/12/2016 passed by the Peshawar High Court before the August

grounds that as per judgment date 26/01/2015 of the Peshawar High Court, a back-legs 
has been worked out for the promotion of in service teachers on the basis of thel 

espective seniority cum fitness basis within the prescribed period of time, promotions 
to the ,n service teachers are allowed on the basis of seniority cum fitness basis sin view 
Of the prescribed quota for each cadre in the respondent department.

Sr^
/

12 That Para-12 is i- incorrect & denied. No departmental appeal has been filed by the

ON GRONDS.

' withT^ ^ "r admitted. The impugned Notification dated 28/10/2014is in accordance 
with law, rules.& policy, as well as with immediate effect in terms of the appointment

RZ^nTni the
B Incorrect & not admitted. The statement of the appellant

dismissed on the grounds that the appellant has been treated as per law, rules & policy 
VI e Notification dated 28/10/2014, which is not only within legal sphere but is also 
liable to be maintained in favour of the Respondents.

is baseless & liable to be

C !hp° ‘he grant of back benefits
the SST(G) post since 2009 under the relevant 
promotion policy.

I'nsTanrcase^'r''''' & ^hteria in the
Rpn hr fo ^ ® ^ 27 of the constitution of Islamic
Republic of Pakistan 1973 by the Respondents.

Incorrect & misleading. The stand of the appellant is illegal & without 
& justification.

against
provisions of law, recruitment &

D

E
any cogent proof

F Legal. However, the Respondent Department seeks leave of this Honorable 
Tribunal to submit additional grounds, record & case law at the time of 
arguments on the date fixed.

In view of the above made submissions, it is most humbly Prayed that this 
Honorable Tribunal may very graciously be pleased to dismiss the instant 
servicecappeal with cost in favor of the Respondent Department in the i^St

Dated y /2018

/Director
E&^ Department Khyber 
Pakhtunkhwa, Peshawar. 
{Respondents No: 2&3)

fc^E DQ^>37Tfnent Khyber 
Pal<TvFunkhwa, Peshawar. 
(Respondent No: 1)

,R-

yj
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BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE TRIBUNAL
PESHAWAR.

j

Service Appeal No: ^ :/2018
/

r District ^ ^ Appellant.

 ̂■

VERSUS

Gcretary E&SE- Department, Khyber Pakhtunkhwa & others. Respondents

AFFIDAVIT

I • - : - . Asstt: Director (Litigation-il) E&SE Department do hereby
soiernnlv affirm and declare that the contents of the instant Parawise Comments are true & 
roi roct to the best of my knowledge & belief.

Deponent

Asstt: Di ector (Lit; 11)
E8iSE Def artment, Khyber 
PakhtunKhwa, Peshawar.

f


