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13" July, 2022 1. M Akhtar Ilyas, Advocate learned counse] for the appellant ‘
- present. Mr. Muhammad Adeel Butt, Addl: AG alongwith. Mr. -

Muhammad Tufail, Assistant office of the Directorate, Elementary
& Secondary Education (E&SE), Peshawar and Mr. Iftikhar Ul

Ghani, DEO(M) Buner in person present
T sm\\ by \u—\\\ SR

- \ Vide our\“detarled ordertof\today placed in Servrce Appeal No.
P T

. Pakhtunkhwa through Secretary Elementar§ & Secc\ndary Education
i\y\ (E&SE), Department Peshawar and others” (copy placed in this file),

this appeal is also disposed of on the same terms. Costs shall follow

the events. Consign.

3. Pronounced in open court in Peshawar and given under. our

hands and seal of the Tribunal this 1 3" day of July, 2022.

CHAIRMAN

(FARWEHA PAUL)
' MEMBER(E)
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15.06.2022

25.11.2021 Proper DB is not available, therefore, the case is '

adjourned to')"_?/ D /_‘_%f the Sam%eforef.

Reade
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Learned counsel for the appe!]ant present. Mr. Yakmin Khan, ADEO
alongwith "Mr.  Kabiruliah Khattak, Additional Advocate General for the

respondents present.

Learned counsel for the appellant requested for adjournment on the ground

that-he has not made preparation for arguments. Adjourned. To come up for

£
-~
’

¥

Argumentsion 13.07.2022 before the D.B.

p————rtr,
(MIAN MUHAMMAD) : (SALAH-UD-DIN)
MEMBER (EXECUTIVE) _ MEMBER (JUDICIAL)




- 05.08.2021 . Learned counsel for the appellant present.

Mr. Kabirullah Khattak, Additional Advocate General alongwith
Ubaid-Ur_'-Rehman ADO (Litigation) for respondents present. .

Former made a reques‘t‘ for adjournment being not in |
| possession of the file today. This being an old case be fixed in last:
week of September 2021 for arguments. Adjourned. To come up for
arguments on 23.09.2021 before D.B. '

tig Ur Rehman Wazir)
Member (E)

23-.09.2021 - Counsel for the appellant and Mr. Muhammad
Rasheed DDA for the respondents present. '

, : Learned counsel for the appellant requested for -
adjoumment for preparataon and assistance. Case to

come up for arguments on 25.11.2021 before the D.B.

(Ro'zing ehman)
Member(Judicial)




by, My e

¢
1

.

Y

14.01.2021 . - Junior to counsel for appellant and Kabir Ullah Khattak
' o learned Additional Advocate General alongwith Ubaid ur Rehman
ADEQ for respondents present.

Due to COVID-19, the case is adjourned to 01.04.2021 for
the same as before. '

READER

01.04.2021 . Due to non availability of the concerned D.B, the case is
adjourned to 20.05.2021 for the same.

05.03.2021 - Due to pandemic of covid-19, the case is adjourned to
05.08.2021 for the same b’efore D.B.

A ey iy




31.08.2020 Due to summer Vacatioh, the case is adjourned to

4

06.07.2020 Due to COVID1S, the case is adjourned to 31.08. 2020 for .

£ - 2» .2020 -~ Dueto COVID1S, the case is adjourned to
4 /%LZOZO for the same as before '

. omite -

the same as before

05.11.2020 for the same as before. .

"* -

,r-‘;

05.11.2020 Junior to counsel for the appellant and Addl: AG
alongwith Mr. Obaid Ur Rehman, ADEO for respondents
present. ' | |

The Bar is observing general strike, therefore, the -

matter is adiow ed to 14.01.2021 for hearing before the D.B. :

(Mian Muhammad)
Member (E)
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09.01.2020 Due to general strike of the Khyber Pakhtunkhwa Bar

- 03.03.2020

- fww% .

Council, the case is adjourned. To come up for arguments

on 03.03.2020 before D.B.

" “Member : Member

Counsel for the appellant and Mr. Kabirullah Khattak,

Additional AG -alongwith Mr. Muhammad Irfan, Assistant for

the respondents present. Learned counsel for the appellant

seeks adjoyfnment. Adjourned. To come up for arguments
on 08.04.2

gfore D.
4 g
(Mian Mohamaad) (M. Amin Khah Kundi)

Member Member
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- 109.10.2019 Due to official tour of Hon’ble Members to Camp "
| Court Swat, instant appeal is adjourned to 20.12.2019 ferthe

same.

Reader

| 18.12.2019 Learned counsel for the appellant present. Mr.
| Kabirullah Khattak, learned Additional Advocate General
alongwith Mr. Obaid Ur Rehman, ADO present. Learned
counsel for the appellant seeks adjournment. Adjourn.
To come up for arguments on 26.12.2019 before D.B.

. <£?>/ \K: P

Member Member

26.12.2019 Clerk to counsel for the appellant present. Mr.
Muhammad Jan, DDA alongwith Mr. Obaid Ur Rehman,
ADEO for respondents present. Clerk to counsel for the
appellant submitted an application for adjournment as
learned counsel for the appellant has gone to Islamabad
N due to his personal engagements. Adjourn. To come up
N for arguments on tomorrow i.e 27.12.2019 before D.B.

&L

Member Member

27.12.2019 Counsel for the appellant present Mr. Muhammad
‘ ' - Jan, DDA for respondents present. Learned counsel for
the appellant seeks adjournment. Adjourn. To come up
for arguments on 09.01.2020 before D.B.
@ A

Member Member

24 :




°30.04.2019 ' Learned counsel for the appellant and Mr. Muhammad
o Jan learned Deputy District Attorney present. Learned counsel
for the appellant seeks adjournment. Adjourn. To come up for

arguments on 15.05.2019 before D.B.
o
Rt

Member | . Member

15.05.2019 ~ Counsel for the appellant and Addl. AG 'for_the

respondents present.

Due to demise of his father, learned Member of the
Bench (Mr. Hussain Shah) is on leave. Adjourned to
' 24.07.2019 for arguments before the.D.B.. ' ‘

Chairmign

' 24.07.2019 . Learned counsel for the appellant present. Mr. Usman
Ghani learned District Attorney for the respondents present.
Learned counsel for the appellant seeks adjournment. -

Adjourned. To come up for arguments on 09. 10.2()19 before

e DB.

- : ~ (HuUssain Shah) . (M. Amin Khan Kundi)
Member , Member

R et R e L LR IS




24.01.2019°  Clerk to _counsel for the appellant present. Shakeel
R ‘Superintendent representative of the respondent department

7~

present. Written reply not submitted. Representative of the

3 ! )
¢'l"/ :
;w respondent department seeks time to furnish written
reply/comments.  Granted. To come up for written
reply/comments on 13.02.2019 before S.B \ab., /'
Member
. }3_.02.2019 Learned counsel for the appellant and Mr. Kabir
Ullah Khattak learned Additional Advocate Generdl
alongwith ~ Ubaid yr Rehman  ADO present.
Representative of the respondent department submitted
- written rcply/commenls Adjourn. To come up . for
rejomder/dl gumems on 28.02.2019 before D.B.
AA
Member
28.02.2019 -+ Clerkto counsel for the appellant and Addl. AG

: alongw1th Hayat Khan, AD and Ubaidur Rahman
ADO for the respondents present '

Due to general strike on the call of Bar

~ Association instant matter is adjourned to 30.04.2019 -

before the D.B.

.:"V " \
a‘ember ‘ Ch¥ an
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10.08.2018 -

09.10.2018

27.11.2018

; R
Neither appellant nor his counsel present. Mr. Kabirullah ..~

. Khattak, Addl: AG for respondents present. Case to come up -
for written reply/comments on 09 .10.2018 befo B.

Chairman

~ Counsel for the appellant Mr. Akhtar Hyas Advocate
present. Mr. - Kabirullah Khattak, Addl. 'AG for the
respondents present and made a request for aaj‘ournment:

Granted. To come up for written reply/comlhents on

27.11.2018 before S.B.
Céaigl—nan

Learned counsel for the appellant and Mr. Kabir Uliah

Khattak learned Additional Advocate General alongwith Mr. Haya{ .

Khan Assistant Director present. Written réply not submitted.

Representative of the respondents seeks time to file written

reply/comments.  Granted. To come up for written

reply/comments on 18.12.2018 before S.B.

18.12.2018

ember

A A

Learned counsel for the appellant and Mr. Kabirullah
khattak léamed Additional Advocate General alongwith -
Muhammad Azam KPO present. Written reply not received.
Representative of the respondent department seeks time to furnish -

written reply/comments. Granted by way of last chance. To comc

up for written reply/comments on 24.01.2019 before SB.

ﬁglber_ |



07 02. 2018 , .- Counse] for the appellant present. He submltted preliminary
arguments that 51m11ar appeal no. 363/2016 titled Shireen Zada-vs-
~ Education Department and appeal no. 489/2017 ntled Sher Yazdan-vs-
Educatlon Department have already been admlttedto regular hearmg This

has also been brought on the same grounds.

- In view of the orders in the above mentioned service afapea]s this
appeal is also admitted to regular hearing on the basis of the submissi()ﬁ of
the above mentioned plea. The appellant is directed to deposit security and
process fee within 10 daj/s. Thereafter notices be issued to the fesponder;ts

for written reply/comments on 16.04.2018 before S.B.

' i - (AHMAD HASSAN)
50 c mmlie e » ) : - MEMBER

PN .

16()4 20]8 Clerk of the counsel for appellant and Addl: AG Tor the
respondents present.’ Scwnty and process: fee not deposited. /\])pulldnl s
dirceted to deposit security and process fee within seven(7) days, therealicr
notices be issued to the respondents for written 1‘cply/conmwﬁi‘s on

105.06.2018 before S.B.

Member

© 05.06.2018 - Learned counsel for the appellant present. Learned Additional

Advocate General present. Security and process fee not deposited. Learned

counsel for the appellant requested for further time to deposit security and
L process fee. Requested accepted by way of last chance. Five days given to -
“*ooellant Deposited - deposit security and process fee. Thereafter notices be issued to the
Process Fea respondents for written reply/comments. To come up:. for written
-~ reply/comments on§.i8 before S.B




Form-A
FORMOF ORDERSHEET
g Court of
Case No. 105/2018
S.No. { Date of order Order or other proceedings with signature of judge
. proceedings
1 2 3
1 23/1/2018 The appeal of Mr. Sherin Zada presented today by Mr.
Akhtar llyas Advocate, may be entered in the Institution
Register and put up to Worthy Chairman for proper order
please. . \
REGISTRAR -—
2- This case is entrusted to S. Bench for preliminary hearing
bl2]1g

to be put up there on % z 2[ Z@
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE

S.A.No._// Z /2018

TRIBUNAL, PESHAWAR

Appellant-

Tarlq Ullah oo
Versus
Govt. of KPK through Secretary, (E&SE), |
Department, Peshawar and others.................c..o0, Respondents
INDEX
S.No. | Description of documents. Annexure | Pages.
1. | Appeal ].—l/
2 Copy of consolidated Judgment A
dated 31.07.2015 5.94|
3. {Copy of promotion order B -
-;‘9 l 0-3’ 20‘{ q‘ ' Bq-' y
4. | Copy of W.P.No.1951 and order - C £9-%
5. | Copy of order of august Supreme D
Court of Pakistan dated 20.09.2017 138-99
6. |Copy of departmental appeal / E
representatin lfﬁ .
7. Wakalatnama ™ ‘!/.
/
Dated: 2_'5 / /B
Appellant
Through W
Akhtar Ilyas
Advocate High Court

~6-B Haroon Mansion
- Khyber Bazar, Peshawar
Cell: 0345-9147612°
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S.A. No. H ’: /2018

BEFORE THE' KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR

Tariq Ullah, SST (SC) . : Daced
GHSS Amnawar, District Buner..... .....cccccco oot ono.o L Appellant
VERSUS
1.  Govt. of KPK through Secretary, Elementary & Secondary

1)

2)

3)

Education (E&SE), Department, Peshawar.

Director, Elementary & Secondary Education, (E&SE), Khyber
Pakhtunkhwa, G.T Road, Peshawar.

District Education Officer (M), District Buner at Daggar.

....... ....Respondents

APPEAL U/S 4 OF KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 FOR
TREATING THE PROMOTION OF THE
APPELLANT FROM THE DATE HE HAS
QUALIFIED ON, AND THE VACANCIES HAD
BECOME AVAILABLE:

Sheweth;

That numerous vacancies of SST in BPS-16 were available in the

respondent-department since long and no Steps were taken for
appointments against those posts. However, in the year 2009 an
advertisement was published in the print media, inviting
applications for appointments against those vacancies, but a rider
was given therein that in-service employees would not be eligible
and they were restrained from making applications.

That the appellant do belong to the category of in-service
employees, who were not permitted to apply agamst the stated
SST vacancies.

That those who were appointed on adhoc/ contract basis against
the abovesaid vacancies were later on regularized on the strength
of KPK Employees (Regularization of Services) Act, 2009 (Act
No.XVI of 2009)

Kh; ‘Ber Pakhtukhwsg
Service Tribunal

Diary No. 1 3}
23 [1']20/2



4)

5)

6)

7)

8)

9)

That the regularization of the adhoc/ contract employees, referred
to in the preceding para; prompted the left out contendents, may
be the in-service employees who desired to take part in the
competition or those who did fall in the promotion zone, to file
writ petitions, which were ultimately decided vide a
consolidated judgment dated 26.01.2015 (Annex “A”)

That while handing down the judgment, ibid, the Hon’ble
Peshawar High Court was pleased to consider the promotion
quota under paragraph 18 of the judgment, as also a direction
was made in that respect in the concluding para to the following
effect:-

“Official respondents are directed to workout the
backlog of the promotion quota as per above mentioned
example, within 30 days and consider the in-service
employees, till the backlog is washed out, till then there
would be complete ban on fresh recruitments”

That the appellant was considered for promotion, pursuant to the
findings given by the august High Court in the abovereferred
judgment, and he was appointed on promotion on Bf %2015~
(Annex “B”), but with immediate effect, as against the law laid
down by the august Supreme Court, that the promotees of one
batch/ year shall rank Senior to the initial recruits of the same
batch/ year.

That till date seniority list of the SSTs in BPS-16 has not been
issued, as against the legal obligation of the respondents to issue
seniority list every year.,

That though the appellant was having the required qualification
much earlier and the vacancies were also available, but he was
deprived of the benefit of promotion at that juncture, as against
the principle of law laid down by the apex Court in the case of
Azam Ali reported 1985 SCMR 386 and followed in
Muhammad Yousaf (1996 SCMR 1287). As such he was
deprived from the enjoyment of the high post not only in terms of
status but also in terms of financial benefits for years. It may not
be out of place to mention here that the appellant was at
promotion zone at the time of Regularization of Adhoc recruits
of 2009.

That appellant alongwith others filed W.P.No.1951-P/2016 for
issuance of seniority list and considering the appellant from the
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10)

11)

12)

3

date when the Adhoc Employees were regularized instead of
immediate effect. - |

That the stated writ petition has been decided by worthy
Peshawar High Court vide order dated 01.12.2016. (Copy of
W.P.No.1951 and order is attached as Annex “C”)

That the respondents assailed the judgment of Peshawar High
Court referred to in Para-4 above before the august Supreme
Court of Pakistan. On 20.09.2017 (Annex “D’) the respondents
withdraw the petition and as such the judgment of hon’ble
Peshawar High Court attained finality.

That after the withdrawal of appeals, the -appellant preferred
departmental appeal/ representation (Annex “E”) to respondent
No.2, through proper channel, which was not decided/ responded
within the statutory period, hence the instant service appeal,
inter-alia on the following:-

GROUNDS:

A.

That the appellant was equipped with all the requisite
qualification for promotion to the posts of SST (BPS-16) long
ago and also the vacancies were available but for no valid
reason the promotion was withheld and the post was retained
vacant in the promotion quota, creating a backlog, which was
not attributable to the appellant , hence, as per following
examination by the august Supreme Court, the appellant are
entitled to the back benefits from the date the vacancies had
occurred;

“promotions of such promotee (appellant in the
instant case) would be regular from date that the
vacancy reserved under the Rules for
departmental promotion occurred”

That the appellant has a right and entitlement to the back
benefits attached to the post from the day of the qualification of
the appellant and availability of the vacancies coincided.

That the appellant being the promotee of one and the same
batch, are required to be placed senior to the fresh appointees,
but the respondents have sat on the seniority list and uptill now

no seniority list whatsoever has been issued/ circulated.




4

D.  That the appellant has been discriminated, which goes against
the provision of Articles 25 and 27 of the Constitution, 1973.

E.  That the appellant has not been treated in accordance with law
as against the provisions of Article 4 of the Constitution,

F.  That appellant reserve his right to urge additional grounds with
leave of the Tribunal, after the stance of the respondents
becomes known to him.

Prayer:

In view of the foregoing, it is, therefore, prayed that on
acceptance of this appeal, this Hon’ble Tribunal may be pleased to
issue an appropriate direction to the respondents for treating the
promotion of the appellant from the date he was qualified on, and the
vacancies had become available, and the impugned order may kindly
be modified by giving effect from the date when the fresh recruits are
regularized w.e.f. 2009 alongwith back benefits in accordance to the

judgment dated 26.01.2015 and also to circulate the seniority list of -

SSTs (BPS-16), giving senior positions to the appellant being
promotee against the fresh recruits.

Any other remedy to which the appellant is found fit in law,
justice and equity may also be granted.

Appellant

Through
Akhtar Ilyas
Advocate High Court

AFFIDAVIT

I, do hereby affirm and declare on Oath that the contents of the
accompanying Appeal are true and correct to the best of my
knowledge and belief and nothing has been concealed from this
hon’ble Court.

\35{ NOTARY PURLIC Fm
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JUDGMENT SHEET = =

/ » _\» T :-... “J‘f

(JUDICIAL DEPARTMENT) RNy
e

‘Writ Petition No.2905 of 2009. - ’\s A '--/';.",Ci/ﬁ' i
ATTA ULLAH AND OTHERS............. PET/T/oNESS\ 44::
VERSUS. - \_\,’tm_.

THE CHIEF SECRETARY KPK ETC...;RESPO'NDIEN:TS..

JUDGMENT.

Date of hearing /\) (‘ O /_L ’17' 3
Appe!lanUPetitionerbm G’/ﬂ L ﬂﬂ N f\nul)( )\ (et /ﬂ(jv(‘( L”/@

( l
Respondent }’)!,\ Qgﬂ\fx[(i’u&\{ OQ(‘ E
U (’\)L@Dm AN

WAQAR AHMAD SETH, J:- Th/ough ih/s szng/e",_":"'if':"
judgment we propose to dispose of the instant 'Wr}jt_g»ber‘kr/bhf
No.2905 OF 2009 as-weil as the connected: Wr;:,';:-_ Peti_ti('jn: o -
 Nos.2941, 2967,2968,3076. 3025.3053,3189,3251,3292. . of ..

2009, 49G,556,664,1256, 1662, 1685, 7695»2775."2'?33'01'-.2350_'7.2‘696:-'_' ST

0758 of 2010 & 206, 355,435 & 877 of 201t as common RS

/,/' question of law and fact is invulved in all these petitions.. - . NS

PESHAWAR HIGH COURT, PESHAWAR\ ’“:\’/P/\ aal




2- The petitioners in all the writ pet/'tiéns . have
approached his Court under Article 199 of the. Constitution of ~ ~

Istarnic Republic of Pakistan, 973 with the following relief:- . _‘

“It is, therefore, prayed that on acceptahc-e“'
of the Amonded Writ Petition the abovc
noted Act No.XVI 2009 namely ‘The North
West Province Employeces (Regu/arizat.i.c:)'ﬁ -
of Services) Act, 2009 dated 24" October,
2009’ being illegal unlawful, withglﬁt‘,:':‘-
‘authority and' jurisdiction, based on
malafide intentions and beiﬁg‘,-j
unconstitutional as well as ultra vires‘.-_‘:t_»b-“
the basic rights_ as mentioned in t}v‘e‘
counstitution be  set-aside  and the
respondents be directed to fill up the abO\./Ac 'A
noted posts after going through the lééelf'/: B
-and lawful and the normal procedure la,s
prescribed under the prevailing law,é"_‘l&'

instead of using the short cuts for obliging: .

their own person.

It is further prayed that the
notification No.A-14/SET(M) dé-t‘éd,' |
11.12.2009 and Notification No.A-17/SET(5) - #

Contract-Apptt:2009 dated 11._12.2009[._?# C

well ast Notification - -

No.SO(GJES/1/85/2609/SS(Contract) datéd - .




$1.05.2010 issued as a result of above
noted impugned Act whereby all the private -
respondents have been regularized may
also be set-aside in the light of the abov.e"
submissions, being illegal, unlawful, in-
constitutional and against the fundamenta'!A
rights of the petitioners.
Any other relief deemed fit anc; |

" proper in the circumstances and has not -
been particular asked for in the noted Writ ‘.
Petition may also be very graciousfy'~ S

granted to the petitioners”.

3- It is averred in the petition that the pe{moners are

serving i tho Education Dapeanfmaont of KIPK W(')'i-!\‘i/;‘gA r;)uf";;'(u'('j:

as PST,CT,DM,PET AT, II Quaii and SET //id/ffczon(

Schools; that respondents No.9 to 1359 were appomtecfon o ', |
adhoc/contract basis on different times and Iéi‘é‘roh rhcu

service were regularised through the Nor"th Weét "ff./r"a'hAz‘.[e‘/ﬂ R
Province Employeos (chuhzf//u(/on of Sc;wcos) Af.l 2009@

that almost all the pe[@ﬁonf_ers have  got r/;eﬂré;,m\fred )te
qual/f/cout/ons and also got at their credit the /eng(ﬁ ofl s¢ mce

/)/ that as per notification No.SO(S)6-2/97 dared5‘03/'06/1:_:9987 

c X A M Lid-
2es :Frz: ‘~ar H"_}h C.)Ur?..




the‘ qualification for appoinfmept/promot/on- oftheSET
Teachers BPS-16 was prescribed that 75% SETsshallbe |
selected through D.epa.n‘mehta/ Selection Commi_z‘;z'fée'hlcl)hi ‘z‘.h.é.;; L
bésis of Abat‘chwise/yea/wise,op_en merit from among:e‘ {ho
ca.nc/ida(es having the ;)/'cs.‘f:;ril)od qualification and /omcunmg E

25% by initial  recruitment through Pub//{c;.l__ Serwce
Commission whereas through the same . notiﬁf_:atioh‘ t'he:"Ar '
lqua/ifioatic;n for the appointment/promotion of thté‘m;l-__SL}bjé»c‘al‘r L S
Specia/isf Teachers BPS-17 was ,c;rescribed thaf 50% shal/ "
be selected by promotion on the basis of semonty curn
fitﬁess am.ongst the SETs possessing the .qllle;ﬁly'i'f/;c?.éﬁib‘r?:_‘
prescribed for initial recruitment having five years serwce and
remaining 50 by initial recruitment through the Pubﬁb Serwce
Commission and the above procedure was adopfedbylhe ;,_’5_:..‘:
Education Department (ill 22/09/2002 and the abbdihﬁnehté L
on the above noted posts were made in the light élf"t/?,e;’ above '
not‘ifioafioh. l/t was further averred that the Ordmanre
Né.XXV!/ of 2002 notified on 09/08/2002 was promu/gafcu ‘
uncfe( the shadow of w:hfch some 1681 postsfr'm‘i d/ff>rou

cadres were advertised by the Public Service CQm'ﬁjlz_S‘g;S:'iO'nf B PR T




A

That before the promulgation of Act No.XV/ of2009:twas il

practice of the Education Department that . msteadof |

promoting the eligibie and competent persohé;'amOngst the ~-

teachers community, they have been advedis_ibg,_rhé abo:ve - '_:- L

noted posts of SET (8PS-16) and Subject Specialist (8PS

17).on the basis of open merit/adhoc/contrac(A_Whteji'ein it was L

clearly mentioned that the said posts will be temporary ‘and .

will continue only for a tenure of six mont-hs:-o_rgt»f[f".~t;‘f7,e' |

appointment by the Public Serviced Commission "or

Departmental Selection Commiltee Thal after- p;i&S/’hg ther

KPK Act No.XVI of 2009 by the Provincia_/“,:"‘A\_éis:gfrjbE/y"--'tl_-?em:

fresh abpointees of six months and one yearonz‘he adhoc o
and contract basis including respondents n.o.Q:‘.tvé. :1‘ ;‘3"5;7 ' wi\_r;hl a
ciear affidavit for not adop{ing“ any legal course_l'_}cﬁ_~ﬁ;éke'- U?e;r _
services regularized, haye heen made pe:manént and1

rogu/ar emp/oyeos whereas the employees and feachmg

- staff of the Education De,partment having at the/r crerdzt a- &

service of minimum 15 tu maximum 30 years have buen C

ignored. That as per con\racf Policy issued on- 26/10/2:)02

e

%

the Education Depan‘meift was not authoriséo’./émff;‘/ed. f.o SRR




8-,

make appointments in BFS-16 and above on the contract. .

basis as the only appointing‘authon'ty under lth?e;.;ru/le.s was '.
Public Service Commission. That after the pub//ca(/on made
by the F’ujbl/c Service Commission t/mus.f:mc-/‘s‘,j »o-'f‘ (éa-chers"-»
eligible for the above said posts have a/reac)y appﬂed bu("»
they are stifl Wa/tmg for their calls and that throuéh z‘he abéve' ,‘ A
Act Uvousa_nds of the adhoc teachers have beén ;égglarizgd-'.
which - has  been adversely effected the ;rigﬁ'ts _i'af :the
petitioners, thus having ho efficacious and ade‘(‘jﬁai‘év--rfge.m"_:et.:‘(y |

available to the petitioners, the have knocked the 'o‘obr'of this -

Court through the aforesaid constitutional petitions. . = -

4- The concerned official respondents héi)efdmis)jed

parawise comments wherein théy raised certagin- legal and

factual objections including the question of mé?’)jz"-afn'ab{://:tig.'bf;:f' S

the writ petitions. It was further stated that Rulé? ,3-('2-)"01‘ ‘the' S
NW.EF.P. Civil Servant;s (Appointment, Promoz‘ton &

7fans;g,r)F?ules 1989, autl; or/sed a depan‘mcnt to /ay dowﬁ)>

method of appointment, gua/gﬁcar/on and otf?ér-t:’on&'ti{ms.

applicable to post in consujtation with Establishment & .-

Administration Departmer:t a/‘}o’ the Finance -Depadmg‘n.{. .

NG

%




4 e e e S —— L - . L

That  to improve/uplist the standard of educaz‘[on; A_th‘e-“‘.

Government replaced/amended the old procedure '/',fe. ‘fOO.%"‘ '
incluaing SETs through Public Service Commission” KPK for o
recruitment of SETs B-16 vide Notification NO"SO(-PE)_A/JA-- SR

5/SS-RC/Ve! Il date' 18/01/2011 wherein 50% SSTs (SET) -

» .

shall be selected by promotion on the basis of senib’n’ty cum

fitness .iv .12 following manner:-
(i) Forty percent from CT (Gen),
CT(Agr), CT{indust: Art) with at least 5
years se(vice as such and having the
qualification mentioned in f:on/unm 3.
(i) Four percent from amongst the DM
with at least 5 years service as such and
havihg qualificalion in column 3.
(i) Four percent from amongst the PET
with at least 5 years service as such and
having qualification mentioned in column 3. . R ’?@ ~

(iv)  One percent amongst Instructional

1 Meaterial Specialists with at least § years
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-subject. -

service and having qualification mentioned N

in column 3."

It is further stated in the comments that die to the

degradation/fall  of quality education the Goyemment"

abandoned  the  previous  recruitment bo!ilc‘y‘ . f—of-- L

iromotior, appointment/recruitment and in order:,{tc}: ",i‘rhb}d\‘/e
the standard of teaching cadre in Elementary & Sécon’da/y-. i
Education Department of KPK, vide Notifica'i‘jon_..d_at‘e'd :

19/04/2004 wherein at serial No. 1.5 in co?&&ﬁ,n.‘_:‘s_ ..{héf~

appointment of SS prescribed as by the initial recru;tmenf

and that the (North West  Frontier Provinc:iéA/)AﬁKhybér.'_'::- _ ;“ .
Pakhtunkhwa Employees(Regularization  of SélVfCE?S)_A'CZ(-,_
2009 (ACT No.XVI of 2009 dated 24" October, 2009 is legal.. S

lawful and in accordance wilth the Constitution of. Pé’kisfan.

which was-issued by the competent authority and jUrfsd)‘ct'io'n,-";q '

5- We have heard the learned counsel for the_ﬁéﬁiés and :

therefore, all the writ petitions are liable to be dismié'sé‘cl;.n_ ~ |

have gone through the tecord as well as the-law on fthe -

G EXAMINE
Gaaty; i ;
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6-  The grievance of the petitioners is two fo/difn,’;r’léﬁsb_,_édz‘ - .

of Khyber. Pakhtunkhwa, Employees - (Regularizafion.: 'of','. IR
Services) Act, 2009 firstly, they are alleging that ré’g)&_lérlbdé:;-: o

in different cadres were advertised through Pub/ic-'-Se‘n'/__icé‘ L

Commission in which petitioners were competing -with high _'

profile carrier but due to promulgation of Act ibid, ':fhéy"-'(‘:éu_'ld:' Lt

not made through it as no further ,oroceedi'r'_v,gsj weére

conducted against the advertised post and secondly, they L

are agitaling the legitimale expectarncy regar':di_i.;g'"'i'.th:efir‘;

promolion, which has been blocked due to the: -i'/)'_rb:/(')c;k

induction / regularization in a huge number, courtesy Act, ‘No..

XVi of 2009.

7- As for as, the first éonrenﬁon of advedisem:en‘{“fé{hd';in Lo

block regularization of employees is concerned dri s T

}

respecl i is an admitted fact that the Governmernt hdS the =

nght and prerogative to withdraw some posts, ‘already

advertised, at any stage from Public Service Cb?nrhf’ssbn %
® ., R . .

and secondly no one knows that who could be ‘Sfé/‘evcif?d‘:.ih'v."

open merit case, however, the 'right of com'pe.titiorjz'iS

reserved. In the instant case KPK, emp!oyees




(R gularization of Services) Act 20@9, was ,o/omu/gate’f
which fn—fact was not the first in the line rather N. WFP(now .- =
Khyber Pakhtunkhwa) Civil  Servants (Regu/ar/zaz‘/on ‘of.‘ A
Services)" Act, 1988, NWFP (now Khyber Pakhz‘un/<hwa)-‘.:~
(Reg.iation of Services) Acz‘ 1989 & NWFP (now Kh-yber
Pakhtunkhwa) Adhoc Civil = Servants {Regu/a‘r-/"z'affoﬁ of |
Services) Act. 1987 were a./so promulgated and were "neﬁlyc‘éf;f "
cha//engéd by anyone.
8 n ‘order to comment upon the. Act, ibid, it is /mpon‘anf B
to go through the relevant provision which reads asuno‘er-

' S.2 Definitions. (1)---

a)ene :

aa) “contract appointment”f"ﬁ_‘i- 
means appointment of a duly .
qualified person made otherwisqi'j"'“
‘than in accordance with the:f"
‘prescribed method of recruitment. . -
b)  “employee”  means  an _‘:.: N '~
adhoc or a contract employ‘ee'“ e L 6@ B
.. appointed by Government “on - ' o ‘
adhoc or con(rac? basis or second
- shirt/night S:hift. but does not .
include the employees for project |

St

post or appo'{:nted on work charge . - '




basis or who are paid out of o

contingencies;

-------- whereas,

S. 3 reads:-

Regqularization _of _services of .- ¢

certain employees.---- All

employees including ~. "
recommendee of the High Court:-:-
appointed on.contract or adhoc L
basis and holding that post on 315¢ o o
.Decembcr, 2008 or till  the _
comriencement of this Act shall

be deemed to have been validly .
appointed on regular basis having A' o

" the same  qualification and . -

_ experience for a regular post;

9- The plain reading of above sections of the A'c.t," /D/c/ o
would show that the Provincial Government, has regu/a//zod A
the "duly qualified persons”, who were appointed Qh"' c'o'p_,_a‘_f,a_ct' -

basis under the Contract Policy, and the said Cont‘r"acrf_PO'/icy_

was never ever challenged by any one and "fbé.'séri7'e'
remained in practice till the commencement of z‘he;l,said-‘;éc_f.'f - -
Fetitioners in their writ pstitions have not quoted 'é‘hyf'sf/jg/e

o .

incident / precedent showing that the regularized employees -

under the said Act were not qualified for the pos_r-_aggf()sf




wh'_h they are regularized; nor had placed on rrécérd ahy

documents shQW/’ng that at the time of their appom{menz‘ én S
contract they had meade any'objec{/'on. Evén oz‘hé:rw{ég,"thé‘.'.'

Superior ourts have time and ag.a/'n r'eins(ate'c} employees ' l'
~hosw  appointments  were dec/arec/' //regularbythe S
Government  Authorites, because au{hor/(/ég be/ng
responsibl'e‘ for .makmg irregular appointments on ég/;é/y -,
te ‘

mpdrary and contract basis, could not subsequ.é:m‘-ly turned

round and terminate services because of no lack .of .

qua/{ﬁcat/on but on manner of se/ecz‘/dn and the benef/rofthe
lapses committed on part of aufhoriﬁes cauld not beg/ven té:‘f‘l
the employees. In the instant cczsg, us well, at (/)c {/'m‘.ei Q'f:
appointment no one objected (o, ra?her the adfbor‘[t/é_s o

committed lapses, while appointing the private re'-sbbm;"évr}z‘-';l o
| and others, hence at this be/ated stage in view of. ;;w-m“b»er. of 4

/udgmenz‘s Act, No. XVI of 2009 was promu/garec ' )}@@’@

| | @

Interestingly this Act, is not applicable to the educar/ou_f i

department only, rather all z‘pe employees of the P,roiz{héi'ag’_f" ‘

Government, recruited on contract basis tilf 31 D_ec_e:mbé{;_

2008 or tll the commencemcn( of this Act havn bnm;




regularized 'cmd those employees of (o otho:dcpar(mcnrs o

who have been regularized are not ;oa/'ty to this writ ,O_ejit_i(‘iéan.if _

iU- All the employees, have been regularized under the
Act, ibid are duly qualified, eligible and combét'e:r"a-("-'.fér""t‘h,e""_: :

post against which they were appéinted on cd"r‘r‘(/:a:c‘r: bdélé :-'

and this '/;r'rrc{ico rl't;’nminr,’(l in operation for yousMrjouly ‘.‘<‘ )!. 1
those employees getting the benefit of Act, lbzdmay have o

become overagg, by now for the purpose ofrecru;tmem‘

against the fresh post.

' 11-  The law has defined such type of /.é'g/"-sn!alf/_'én. as
' ‘ .. “beneficial and remedial”. A beneficial Ieg:{s/a('jon'-.is :-L’Az_:.
|
|

statue which purports to confer a benefit on in_d‘i'\"/idué/s“o; a ey
class of persons. The nature of such benefit is o be =

eaxended relief to said persons of onerous ob!igétions under

contracts. A law enacted for the purpose Of”COI'I'QCV(‘I'I.’.)g_..é' '
defect in a prior law, or in order to provide a remedy-where “?).) .
non_ previously existed. According to the defm/r/on_-o_f Coqc’_)u.sv @@

Juris Secundum, a remedial statute is designed to correct an el e

existence law, redress an exisience grievance,. o,('ih'(rodut;;ed- AT

segularization conductive lo the public goods. Thecha/!@nged




Act, 2009, seems to be a curative statue as foi'f"y“éavrs'-fhé "

then Provincial vaerfjments, appointed emp/oyees i on
conlract basis but admittedly all those contract appomtments . |
were méde’ after proper - aaveffisemenr and onthe
recommendat‘ions of Departmental Selection Comr‘?;/'.tté‘e:s. ': "
12- In order to appreciéte the arguments :;_ﬁregafdi_ng-]' -
Leneficial legislation it is important to understanq-.:tﬁé":_s'co'péz. “
and mea’niﬁg of beneficial, remedial and curativé_‘_-llégiéfl‘..étjiéh;‘-::

Previously these words have been explained by NS Bindra ‘

‘1 interpretation of statute, tenth edition in z‘hé‘-fb'llowing. }

manners:-

“A statue which purports to conferi‘é.--v :
benefit on individuals or a class of - |
persons, by reliving them of
onerous obligations under contraéf$ .
entered into by them or which te'r;_dﬁj: ' )
to protect  persons againét‘ o

- oppressive act from individuals with’

whom  they stand in certain - .-
relations, is called a beneficial <.
legislations....In interpreting su'c;'ii-.a_:'j '

statuo, the principle ostablishod 1s

~ that there is {}oroom for taking-{é s :

narrow view but that the court is -

entitled to be Qerwgrous towards the. .

persons on whom the benefit has * .




been conferred. It is the duty of the "
court to interpret a provis[-o'r}i,“ﬁf a
especially a beneficial provision, -
Liberally so as to give it a w:’der.. :
meaning rather than a rcérrictivcf-r"-"-
meaning which would negate the o
very object of the rule. It is a v.'/el_'ll‘ '
 settled canon of construction thatin
constructing the provision . of
beneficent enactments, the court .
should adopt that constructio:h -
which advances, fulfils, and furthers'
the object of the Act, rather than the - ¢
one which would defeat the same
and render the . protection - :
illusory..... Beneficial provisions ca'[]. _
for liberal and broad interpretattf@n'i.'[
" so that the real purpose, Underlyiﬁé--"
such enactments, is achieved an,d_
full effect is given to the princip'/e_"f;".:"

- underlying such legislation.”

Remedial or curative statues on the other_'/_-via':n_d 'ha'vé"- o

becri explained as:-

PA ‘re'media! statvt_‘;te is one which v.
remedies defect in i:he pre existing law, -
statutory or otherwi;se. Their purpose is.. -
to keep pace with tbe views of society.
They serve to keep our system of =

Jjurisprudence -up to date and in -




Justice Antonm Scalia of the U.S. Supreme'

harmony with new ideas or conceptio'nsf;

of what constitute just and proper

human  conduct.  Their legitimate. - -~

purpose is to advance human rights and_,'-_v-.;_- ce

relationships. Unless they do this, theyj: TR

are not entitied to be known as remed/a/-' :

legislation nor to be liberaily construed

Manifestly a construction that promotes . .

improvements in the adm:mstration df C

Justrce and the erad:catlon of defect m  .

the system of junsprudence should bei i

favoured over one that perpetuates a'--'

wrong”.

Court in his book on Interpretation of Statute" :

States thaz‘

13-

“Remedial statutes  are -

those which are made to supply -

such defects, and abridge such_"

superfluities, in the common /aw,.ﬂ-

as arise from either the 'genera!"-.--.'.-_';-"f.; AR

imperfection of all human law: - "

from  change of time and.- .

circumstances, from the mistakes. -

-and unadvised determinations of -

unlearned (or. even learned).. . -

fudges, or froni any other cause

- whatsoever.” -

The legal propositior: that emerges is thégf _géﬂné’r'é_//y PR '

beneficial legislation must Ccarry curative or remed;

beneéficial legislation is to be given liberal interpr‘éta(ic';n, the

al content.”

Cam
ey
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Such legisiation must therefore, either clarify an ambjguityl or S

an omission in the existence and must therefo're_.f. the . . .

explanatory or clarificalory in nalure. Since the. petitioners -

does not have the vested rights o be ap,oor'r?_(éd-’"("o_"gjny_:

parlicular post, even advertised one and private réspondents

who have being regularized are having the- frécj&isite_.':"

qualification for the post against which the were appomied

side challenged Act, 2009, which is not effecting:the vested,

right  of anyone, hence, the same is deeméd:t—b"_:be a =

borsiviai,  remed ol and curative  legislation of the

Parliament.

14-  This court in its earlier judgment dated 26" November -

2009 in WP No. 2905 of 2009, wherein the same Khyber

Pakhtunkhwa (Regularization of Servers ) Acf,;‘Q'O._O'Q, vires. "

‘were challenged has held that this court fha's,fgo.t'.':ho_

jurisdiction to entertain the writ petition in view Q}i“A'r;‘_icl_é‘ZTZ

of service, would not be an exception to that,,'if.‘ seen ib‘th'e :

ez Sope
of the Constitution of Islamic Republic of Pakistan, 1"9_7;’3',_:35' :

an Act, Rule or Notification effecting the terms and"cén‘d‘itio'n's: o

light of the spirit of the ratio rendered in:the case of :

: | ATTE

YA N
gohowur H
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reported in 1937 SCMR 1041, Even oz‘Herwfse, undér F?u/e_ 3
() ol the Khyber PakhMunkiwa (Civii Servants)

(appointment), promotion and transfer) Rules 1989, 'aui‘}‘jOriﬁz‘é'

a o’epah‘ment to lay down method of appommﬁ'e'nt,
qualification and other conditions applicable to the postxn
consultation with Estaplishment & Administrative Do,o:u(mm:(
and the Finance Department. In the instant casethedu/y

o
elected Provincial Assembly has Péssed the Bi////i»\»c:t,_‘:.'m»/_h/chj
was presem‘ed through proper -channe/ e Lawand
Establishment Depa/Tmenf, which cannot be quashpdor

declared illegal at this stage.

@ Now coming to the second aspect of the caéc; -fha.(

petitioners legitimate expectancy in the shape of p_rqni_o{fc_in

has woiered due to the promwuigation of Act, ibid, in--this

respect, it is a long standing principle that promotion /'s_ffor a

vested right but it is also an established principle fha_i_’ v'{/;;_en

ever any law, rules or instructions regarding ,oromOU'oD-_afe:

vioialed then it become vested right. No doubt petitioners' in
the first instance cannot claim promotion as a vested right

]

rTESTED
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A.Sherwani & others Versus Government of 'Pa’}.{)'étan,’ 3




in

but those who fall within the promotion zone do. Lave the - o

-15_, .S-/'nce-the Act, XV/ of {_20‘09' has boendnchmd 1 N
peneficial ‘and remedial Act, for the purpoz'sﬂg. ‘5,é:‘::$5,,.‘f'hqség.f '-, .
employees who were f5,zppoinlted on cclantracti andmay '.h‘aAvé:‘; |
become overage and the promulgation of 'the"!‘Ac‘,t‘,A- was
| necessary th ginn them the érofection théﬁéforé,—i the Q-the:r, o
side of-lhe pictufe coq!d not be brushed a s;deszmplylt ;s
the vested right of in servrzce employe‘e’s to beconsrderedfOr o
.pronﬁotion; at tﬁéir own turn. Where é vélid aha proper ru{es -
: for p(o'mo‘ti'on have been framed which are not glven effect L
su'c':h omission on the pén‘ of Gov&nmént aqency ‘é:m'c;;m‘(s | :
to '..fali!ur‘e to perform a duty by law aﬁnd in suchcaseergh S

Court. always has the jurisdiction to interfere. In’ service: a e

employees / civil servants could not claim pforﬁgﬁb’dn_ 'fo :a‘

higher p‘osit/'on-as a malter of legal right, at thé s'émé'timé‘,‘iff-‘*l '
had to be kep? in mind that all pubiic powers ‘w'evr_e ‘in- the
nature of a sacred trust and ifs funqtiona/y.éfe- ,réq'u'}'/;‘ed',tq

. ‘exercise same in a fair, reasondble and transp_'a;ﬁeh't'maﬁnér* o

// -strictly in accordance with law. Any transgression l_'f:r'o;h"z.:'sdq}-j'f_ SRR







- principles was liable to pe restrained b y the supefjé'rf 'cb‘a_m‘éjin' '_ T

their jurisdiction under Article 199 of the Cons_z‘/iuz"/fc';'n.':__oh'é .

could not overlook that even in the absence oﬁsi‘r»icﬂ/egjalf -

right there was a/wéys legitimate expectancy on _t.'h,épa‘f.f-bf g o -

senior, competent and honesit carrier civil ser__Va’rz't'”'fo' be

promoted to a higher position or to be c.onzs-ideréc/."for.f

promotion and which could only be denied for géod, prc')pér‘

and valid reasons.

’@ Inducd the petitioners can not claim their 'in_/‘(_/'a/

appointments on a higher post but they have e’Ve‘rj?ﬁght, o

A

be considered for promotion in accordance + with the . .

promotion rules, in field. It is the object of the esfébfféhnﬁénf -

of the courts and the continue existence of courts cﬁf‘il'aiw is to 'A

~ dispense and foster justice and fo right the wrong. ones. .

Purpose can never he complotely achiovoed unless: the [TTE

Justice dono was undone and unless the courts stepped in

and refused lo perpetuate -what was patently unjust, u'nfai;r‘

and unlawful. Moreover, it is the duly of public authorities as

appointment is a trust in the hands ot public author;'z‘vias‘va_nd it

SRR

is their legal and moral duty to wischarge their functions-as -




trustice with complele lransparency as por /'eqtJi/'r)‘hi)c/z{-' of.
law, so that no person who is eligible and entitio to holc such- -
post is excludoed from the purpose of solaction and s not

ES

depived of iiis any .yt

(a/'ﬂ / i@ensidering the abouefset't!ed.princi,olesA-‘we’-;a'fé_--o{ft_hé -

«Q n-opinion thal Act, XVI of A 009 is although benenc:aland
remadial legislationi but itsfenéctr-ﬂenlt has. offecredthe -j'n‘_._.':‘- :
service empldyees who were in the promotic}ﬁ: ’One
therefore, we are convincéd that to 'th-e extent of .:_’_"n- servrce
'e.mpfoye:es /-petitioners, who -fall within the pronvl‘?,‘fb:/"zlzz»c")::rz:e-‘ -
have suffered, and in order fo rectify the inac_fverf:eir_;;- m/stake .
of the respondents/Department, is recommenc"{efd';_i':tr‘(‘,-é‘f- :f-i;e-'. _

promotion rules in field be implemented .ar}_’df_'.rHOSc.'e:'_".-'..

employees in a particular cadre 1o which ceﬂai}{jquibféf’lfdr

promotion is reserved for in service employees. {;h'c.'.sc{ll;me be

filled in on promotion basis. In order to remove thé;ambigdiz‘y

s

~and confusion in this respect an example is quoted, " If in-any ? L

cadre as per existence ruies, appointment is to be made on . o

s0/50 % basis ie 50 % initial recruitment and 50. % -

prodiolion quota <then all the employees - have . been




L—LJ U .‘."‘ : -
’. . "-_r—wa ‘ ,— - n—) "T S TN “:ro ’z ‘
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el ‘fé"% BrOMoliOHLOL A e?b"ﬁ’sﬁi‘@géﬁéﬁ;?bjm?'cun AOESSy

the following terms:-

(i) "“The Act, XVI of 2009, commonly
known as (Regularization Of Serwces)
Act, 2009 is held as boeoneficial:
which

interference is advisable hence, upheld,

:zn_d

remedial legislation, to ‘no

. (ii) offigigirespondentsy ’are.d/reacted

- N wwOTREWM&?‘,??M&&@RPSM (O aehatine.

e S e £ Vi A WA I AN S
prors TQ'OM@M;LJ@%&'SW;J ClLad THOVE

e YA ARt e
W
R AHEBECKIGGis™ ‘washed -out,

.t

B, theréwouid be complcto ban.on- fresh :

/ccrmrm(‘nl' *""/"

Order accordingly. /
» /

/:-{, !
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Announced.
26" January 2015

'S- In view of the above, this writ petition is. o‘iébbéed of.in

‘*WM v
JTErtion edIexani pie,,w:.thmu&‘@sda ysa i) d
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o mo&‘ THE DISTRICT EDUCATION OFFICER { MALE ) DISTRICT BUFEZ 2 7.

3 EMAlL: EDOBUNER@GMAIL.COM
' PHONE & FAX NO: 0939-310468 -

255" NOTIFICATION:

Consequent upon the recommendation of the Departmenial Promotion Committee and in
pursuance of the Government of Khyber Pakhnmkhwa Elementary & Secondary Educaiion Notification
No.SO(B&AY1-18/E&SEN2012 dated 11/07/2012, Finance Department Endt: No. SO(FRYFD/ 10-22(EY2010 dated
16/07/2012 and Direcior Elementary & Secondary Education Khyber Pekhuunkhwa Endst: No.4208-14/File
No.2/Promotion SST B-16 dated 22/07/2615, the foilowing SCTs/CTs, SDM/DM, SAT/AT, YITfTT, Qari/Senior
Qan PSHTs/SPSTs/PSTs are hereby promoted and posted 10 the post of SST(Bio-Chem), SST {Phy-Maths), SST
(General) in GHSS/GHS in BPS-16 (Rs10000-800-34000) plus usual allowances as admissible under the rules on
regular basis with immediate ei’fect ander the existing policy of the provincial Govt: on the erms and condmons
given below .

i. PROMOTED FROM PSHT/SPST/PST TO POST OF SST (BIO-CHEM) BPS-16

S.No | Name of Official Presént Place of Posting " School Where Posted Remarks
1 | Said Husain Shah | GPS Manai Takhtaband GHS Budal AVP
2 | Daulat Khan GPS Kinger Gali - GHS Kigar Gali . AVP
3 | Zahid Al GPS Miana Kawga GHS Sowawai AVEP .

3. PROMOTED FROM PSHT/SPST/PST TO THE POST OF SST (PHY-MATHS) BPS-16

S.No | Name of Official Present Place of Posting School Where Posted Remarks

1 | Haider Khan GPS Kadal | GHS Kulyasi AVP ¢
. N
3. PROMOTED FROM SCT/CT TO THE POST OF SST (GENERAL) BPS-16 R {f\\
S.No | Name of Official Present Place of Posting School Where Posted o Remnrksméﬁ‘n ‘"’?
2# 1 | M. Riazur Rehman | GHS Dagai GHS Janak Banda Avp
3 | Bakht Sher GHSS Gurgushto GHS Nogram AVP
3 Zarin Zada GHSS Totah GMS Akhunserai AV.P
4 | Izhar ul Haq GHS Mirzakay GHS Sowawai AVP
5 | Safarash Khan GHSS Totalai GMS Mugh Dara ' ANP
6 | Fazli Wadood GHSS Gurgushto GMS Hal AVP
7 | Sher Akbar GCMHS Dagegar GMS Banda AVP
8 | Maskin GHS Diwana Bzba GMS Sharghashay ‘AVP
9. | Sherin Zada GHSS Gadezai .~ GHS Kalakhela L AVP
4. PROMOTED FROM PSHI/SPST/PST TO THE POST OF SST (GENERAL) BPS 16 o) ]}

S.No | Name of Official | Present Place of Posting |- School Where Posted Remarks @é\ }
i | Said Ahmad GPS Yoot Banr GMS Shangra AV.P @@
2 | Musharaf Khan GPS Bar Gokand GHS Gokand ANVP

" 3 | Ubaidullah GPS Jowar No.3 GMS Leganai "AVP
4 |BakhtZaman | GPSKotwal GHS Bazarkot AVP

5 | Yousaf Amin GPS Nawagai No2 GMS Jaba Chiowan AVP




Name of O(ﬁcial Present Place of Posting

School Where Posted Remarks /’:

Subhani Gul

GHS Budal GMS Alami Banda AV.P
* - .
6. PROMOTED FROM SAT/AT TO THE POST QF SST (GITZNER.;\L) BPS-16 -
-S.No Name of Official | Present Place of Posting School Where Posted Remarks
1 | Noorul Amin GHS Dherai GHS Chanar , A.V.P

7. PROMOTED FROM STT/TT TO THE POST OF SST (GENERAL) BP’S-16

lS.No

Name of Official | Present Place of Posting

School Where Posted Remarks

A1 | M. Tarig

GHSS Amnawar

GHSS Amnawar A.V.F"

PRCMOTED FROM SOARI/QARI TO THE POST OF SST (GENERAL) BPS-16
$.No | Name of Official Present Place of Posting School Where Posted _ Remarks
1 | Abdul Qayum GHS Nawakalay . | GMS Kass Chagarzi ANV.P

-
by

A t

Endst; No. 7;329 — 32

rms and Conditions;-

They would be on probation for a period of one year, extendable for another one year.

They will be governed by such rules and regulations as may be issued from time to time by the Govt.

Their services can be terminated at any time, in case their performance is found unsatisfactory during

probationary period. In case of misconduct, they shail be proceeded under the rules framed from time to time.

‘Charge report should be submitted to all concerneds.

No TA/ DA wiil be allowed for | joining their duty.

Dated. 3//{’7///2041?

. They will give an undertaking to be recorded in their service books to the effect that |f any over payment is made

to them. in light of this order, will be recovered and if he is wrongly promoted he will be reversed.

(HANIF UR REHMAN)
‘DISTRICT EDUCATION OFFICER (M}
' BUNER

Copy forwarded for information and necedsary action to; -

No.2/Promotion SST B-16 dated 22/07/2015

Nl R il

Deputy Commissioner Buner.

District Accounts Officer Buner.

District Monitoring Officer Buner.

Dy: District Education Officer (M) Buner.

Sub Divisional Education Officer (M) Buner.
. Principals/Head Masters concel ned.

Teachers concerned.

Master file.

B

Director Elementary &Secondary Education Khyber Pakhtunkhwa Peshawar with r/to Endstt: No.4208-14/File

14
!!f..;._\\
N {Lr?f! EARRE Y Fd Y
DISTRICT EDUCATION OFFICER (m
BUNER v
u
e 7

P’A.



Gagra District Buw

Shahbaroz Khan ssT (SC) GHS Shal Bandi
Inamullah ssT (8C) GHS Diwana Paba
Balkht Rasool han (8C) GHS Diwana Baba
Ebdur Ragib ssT (G) GHS Bajkata

' gper Akbar SST.(G) GMS panda

ghairbar SST (G) GcM3 Kuz Shammnal.
Aub Zaxr SST (G) GHS Cheends
Habib-ur- -Rehman gST (G) GHS Bagra '
Shaukat 85T (8C) GHSS Amnawal
guphani Gul sST (G) GMS Alami Banda.
Gul Said SST (G) GHS Karapa

¢iad Amin SST (G) CCMIS Daggar
gardar Shah (G) GCMHS Daggar

Israr Ullah ssT (SC) GHS Chanax

Mahir Zada (SST) GHS Shal Bandal.
Shir Yazdan 38T (G) District Bunel

' Bahari Alam 8T (SC) GHS Shal Bandai : ATTQA
d QTE ‘:: : T

Miskeen 385G (G) GMS Shargahy, District Buner

Versus

Government  ©Of Khyber Palchtunkhwa'
Secretary E&SE Department, Peshawar.

Director E&SE, KPK, Peshaw ar.

letIlCt Education Officer (M), Bunel at Daggar

I——— )



VWRIT PETITION UNDER ARTICLE 199
OF THE CONSTITUTION OF THE
[SLAMIC REPUBLIC OF PAKISTAN,
1973.

Sheweth;

1y

2)

3)

4)

That numerous vacancies of SST in BPS-16 were ava11ab1e R

in the respondent department since long and- no steps o

were taken for appointments against t‘lose posts

However, in the yeal 2009 an advertlsement was

published in the print media, inviting apphcatlons for :
appointment against fhose vacancies, but 2 nder was
gi%ren therein that in-service employees Woula U.OL Le-’"

eligible and they were restrained from - makmgﬁ i

applications.

That the petitioners do belong to the- category “of: in-{

service employees, who were not permltted to apply"

against the stated SST vacancies.

That those who WeIe appointed on adhoc/ contr_éctvbasis N

against the abovesaid vacancies were later. -Oﬁ e

regularized on the strength of KPK Employeesa_,

(Regularization of Services) BAct, 2009 (Act No XVI ofl'---.':

2,009)

That the regularization of the adhoé/' "c:'dn‘t'raé,t"

émp}oyeés, referred toin the preceding para promptedz : B

the left out contendents, may be the_" meser.-wce S

employees who desired to take part in the caiﬁbétiﬁon.'

r those who did fall in the promotion zone to fllef

boer

EXAM. IN =3
Pashawar High

E FED'

urt



ultimately decided viae' a0
4 26.01.2018 (Anne¥ CEPY

which - were

étitions,
judgment date

consolidated
pid, Bis

judgment,
otion' ' 4'

nding down the
ncider the prom

| \J That while ha
/ Hon'ble Court was
~ quota under paragra ph 18 of the ]udgment as . also a .
the concludmg |
the following effect.- .

para to
nts are directed

«Qfficial responde to- Workout
per above _ i

| the backlog of the pro

menﬁoned
v the in-servxc

s Washed out
n fresh recruitme

:motion quota as

wﬁhm 30 day
nu the B

Id be

S and

example;
e employees:

consider
{171 then t.nere WOu

backlog 1
complete pan O

nts”’

petitioners were considered for promonon,

e findings gWen b

6) That the
urt. in the

pursuant to th

v this august Co

y wWere appomte

g from O1. 03 2.012 to

a on L

abo.vereierred judgment, and the
jpromotion on various Jates rangin
31.07.2015 (Annex “B7): put with 1mmed1ate eiiect
against the law laid down py the augd

st Supreme Cou:ct -_

shall xank Semox

that the promotees of one batch/ yeal o
to the initial recruits of the sarne patch/ year. ‘4TTE
S;-L‘
7y That till date seniority list of the S9Ts in BPS 16 has not '
the 1ega1 obhgauon o£ the

| been issued, a8 against
respondents to issue seniority st every year
titioners WeIe having the requnfed

rlier and the vacanc1es Were also

8) That though the pe

ﬁcanons much ea
e beneilt of

i quall
. N available, put they wWere deprived. of th T
o promotion at that junctur€, as against the prmcxple of, Jaw ‘ /
T ATTEST
cvumm

e e
o e

S e e




9

laid down by the apex Court in the case of Azam Al

reported 1985 SCMR 386 and followed in* Muhammad ‘

Yousaf (1996 SCMR 1287). As such they were deprlved_' o

from the enjoyment of the high post not only in terms,ol.-i' o

status but also in texms of financial benefits for ylear_sj.'

That feeling mortally aggneved and havmg no other

adequate and efficacious remedy, the pe’utloners’

approach this august Court for a redress, inter aha, on -

the fbllowing grounds:-

GROUNDS:

A.

That the petitioners were equipped with all the requlte . .

qualification for promotion o the posts of sbrr (BPS 16) - L

long ago and also the Vacanc1cs were avallable out forv. -

no valid reason the promotions were Wlthheld and the R

posts were retained vacant in the promotlon quota

creating a backlog, which was not attrlbutable to the_" o

petitioners, hence, as per following exammatlon by thel )

august Supreme Court, the petltloners are ent1‘c1ed to R

the back benefits from the date the vacanc1es had"

" occurred;

#“promotions of such promotee (petmoners .

in the instant case) would be regu]ar from

date that the vacancy reserved under the’ Co

Rules for departmental promotzon" -

occurred”

That the petitioners have a nght and en‘utlement to the-»'f B

back benefits attached to the post from.

£ X AMIN £
Peshawar ngh ournt

4},@




Prayer
10k ﬁ\\ 7016

pleased

for treating the promotion of the

qualiﬁcationé of the petitiones and availability olillfch_e_

yacancies coincided.
That the petitioners being the promotees of one, andthe N :

same batch, are required to be ‘placed senior té‘ithé

intees, bvt the respondents have sat-on the T

fresh appol
seniority list and uptill now e seniority list Whatso_ever C i

has been 1ssued/ 01rcu1ated.

That in view of the fact tha’t no seniority list has been, o

issued, the petitioners neither can file a departmental - "

appeal not can have recourse 1o the Services Tnbunal'f o

for agitating their grievances, thexeiore, thls august :
Court can ssue appropnu."e dv‘ectlons to .the-".. o

respondents 10 act in accordance with law, in vlevv of ¢

rmc1p1e of law laid dowIl by the apeX Courtm ,the_ P

the p
ents reported in PLD 1981 SC. 612, zoos_' N

pronounce

gCMR 325, etc.

That the petitioners have not een treated | 47.7.

sccordance with law as against the plOVlSlOI’lS of Artlcle' .

4o the Constitution.
That petitioners‘reserve their right to urge additioﬁai'

ds with leave of the Court, after the stance of the
_ AT T

groun

respondents becomes known to them.

In vieW of the foregoing, its is, therefore, pxayed that on
cce@tance of this petition, thlo Hon'ble Court may be

to issue an appropnate direction to the Iespondents

petmoners from the date C

- o - s 1 -,
T T T S Y i




.i/' I
:f‘;' A - ' , T .
they were qualified O and the vacancies had become Lo
ot of §5Ts @®PS- N

irculate the Eienioxi.ty 11 /

tioners being = -

able, and alsoto €
as to the " pr:tl

enior positio

t the fresh recruits.

avail
16), giving S

. |
lpromotees agains
o which the petitioners are fou_ngl'jﬁ{ ST

'cher remedy t
also be granted.

and equity may

Any

in law, justic;e
|

Petiticnels.

Through

Muhammad 152 a
Advocate Supgééne coutt o -

| ‘ & Q
Akhtat 11yas
AKdvocate High Court

CERTIFICATE: |
i no such petition o the subject ratter has oo
fitioner in this august Court.

| Rdwvetate . :

i :
~ 1,18T OPI' BOOKS: »
1) Constitution of Pakistan, 1973.

2) CiaSe law according t© need. LU A
A

£ XAMI
Peshawa
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“Date %)1" Order/

PESHAWAR _HIGH COURT, pEsHAWAR | e

ORDER SHEET o -

Proceedings

01/12/201 6.

WP No. 1951-P/2016 M.

Present:  Mr. Isakhan Khalil, advocate : N \

WAOAR AHMAD SETH, J.-

petition, the petitioners have prayed for issuance of man

appropriate writ directing the respondents to treat theif prormotion

-seniority list of SSTs BS-16 by giving thcm semor posmon bemw

promotees against the fresh recruits. ATTESTE
D

Arguments heard and ava11able recozd gone throuOh

N

13 The prayer so made, in the wfi’tipetition and argu'edf

at bar clearly bifurcate, the case of petitibne,rs‘_fin‘tvqo' p'a_r:t-s,;“ -

 examiner
'Pesbaw%%‘nf-lgh suft . . .

%-‘D}EC 2945 |

Throtigﬁ th_e-Ziilfi's't"aﬁtﬁfw_r'it' o .

from the date, they were qualified on andf-al;sé-'-{t)- "circul’z-it,e”‘.th"e e

firstly, petitioners are claunmcr an appropmate dlrectlon to the _j ':, L
respondents o circulate the senior list o* SSTs (BS 16) ch,.
according to section-8 of Khyber Pakhtunldl_Wé', "'Ci\/-il._'SeL%v'ants' b

Act, 1973, lor proper administration of ser_v'ice_, -cadre,;'or_fp'osl_t,- the S




appointing authority shall cause a seniority list of the members of ||
the time being of such service, cadre, or post tOtbe'prepared and |
the said seniority list so prepared under subscuhon-l b]hlll be

revised and notified in the official gazette at feast once In a.| =

calendar year, prefefably in the month of January. In view of 'the"
clear provision of law, the first prayer of the petitioners is 1

allowed with the consent of leamed AAG and the competent

authority is directed to issue the seniority list of SST’s BS-_IG, in-

.

' . . . . .. . -
accordance with the law, relating to seniority etc, but. in the |+

month of January, 2017, positively.

¢) L T T TR A, |

N\
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/ 5. In view of the above, this writ petition is disposed of |
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jurisdiction. -
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with the direction to the respondents, as indicated in,para-3;. | ST

whereas the seniority and promotion being termis and-conditions | . o

Nawab Shalr
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BETTER COPY.

IN THE SUPREME COURT OF PAKISTAN
(APPEAL J URISDICTION)

PRESENT
MR. JUSTICE EJAZ AFZAL|KHAN
MR. JUSTICE SH.AZMAT SAEED
MR. JUSTICE EJAZ UL AHSAN

CIVIL PETITIONS NO. 127-P TO 129-P OF 2016

(Against the judgment dated 26.01.2015 Peshawar High Court, Peshawar
passed in with Petition N0.2905 of 2009, 3025 of 2009, and others

The Chief Secretary, Govt: of KPK, Peshawar and Others....Petitioner(s)
(in all cases)

VERSUS

Attaullah and Others
Nasruminullah and Others.
Mukhtar Ahmad and Others. Respondents

For the petltloner(s) Mr.Mujahid Ali Khan, Addl.A.G.KPK

For the respondent(s) Mr.Ghulam Nabi Khan, ASC
Mr.Abdul Qayyum Sarwar, AOR

Date of Hearing 20.09.2017
ORDER

Ejaz Afzal Khan J. The learned Additional General
appearmg on behalf of the Govt. of KPK stated at the bar that as per
instructions of the Government he does not press these petltlons DlSll’llSSCd
as such

Sd/-Ejaz Afzal Khan,J
Sd/- Sh.Azmat Saeed,J
Sd/- Ijaz ul Ahsan, J

ISLAMABAD - ATT”:STE
20.09.2017
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=% BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE TRIBUNAL

PESHAWAR
Ser\vi;ce'AppeaI No: 117 /2018
Tala:iqulah SST GHSé Amnawar . District Bunif L e Appellant
o | VERSUS |
Seer'etary E&SE Depa‘rtment,l K-\hyjbe.rA ';;P"SLI'(Ht'unkhwa & others. ... Respondents;_.';f

| JOINT PARAWISE COMMENTS ON & FOR BEHALF OF RESPONDENTS No: 1-3.

Wi
R

. Re'ép-eetfullv Sheweth :- -

The Respondents submit as undér:- -

?RELIMINARY OBJECTIONS.
‘1 That the Appellant has got no cause of action/locus standi.
2. Thatthe instant Serviee Appeal is bé‘dl_y:.,ti::ne barred.
3 '_I"hat”the Appellant has concealed material facts from this Honorable Tribunal.
4 Tha; the instant Service Appeal is based on me.la fide'intentions.
5 That tne Appellant has not come to this Honorable Tribunal with clean hands.

6 'That the Appellant is not entltled for the relief he has sought from this Honorable
s Trlbunal :

7 That the instant Service Appeal is against the prevailing law & rules.
ik : ) '
That the instant appeal is based on mala-fide intentions just to put extra ordinary
pressure on the Respondents for gamlng lIIegaI service benefits against the post of
SST(Sc ) -

3

" 9 That the Appeal is not maintainable in its present form.
; a110 That the Appeal is bad for mis-joindér & non joinder of fhe necessary_parties.
“11 . That this anorable Tribunal has got no jurisdiction to entertalin the instant case.
12 That the instant service 'appeel is 'ba"'rreél by law.
13 _‘Tha‘t'th‘e appellant hés been treated as per léw, _rules & pollcj.
14 That the appellant is not competent to file the instant appeal against tne Reep_ondents.

15 That the notification dated 28/10/2014 is legelly competent & is liable to be maintained.

T
L
3
o
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ON FACTS, s

That Para-1 is correct to the extent that the Respondent Department has sought

application from the eligible candidates for the appointment on adhqc basis against the
SST(G) Post in the year 2009 with the conditions that the in service teachers of.all cadres
are not eligible to apply for the said adhoc & contractual posts.

which the regular & in service teacher’s adjustments would be fatal for their respective

service career. Hence, they were barred not to apply for the said adhoc posts in the
Respondent Department.

directions to consider to the Petitioner for promotion against the SST(G) B-16 Post &
consequent upon the said judgment dated 26/01/2015, the Respondent Department
has promoted the Petitioner against the SST(Sc: ) post in BPS-16 in view of his seniority
cum fitness basis in the Respondent Department,

That Para-5 pertains-to the Court record & judgment dated 26/01/2015 which has

already been implemented by the Respondent Department, hence no further

comments.

That Para-6 is correct t6 the extent that the appellant has been -promoted against the
SST(G) B-16 post on the basis of his seniority cum fitness basis on dated 30/10/2014
with immediate effect instead of the year 2009,

Respondent Department is regularly issuing the final seniority list of all cadres including
the SST (G) B-16 post under the provision of Sectioon-8 of Civil Servants Act 1973,

That Paa-8 is incorrect & denied onthe grounds that the appellant has been promoted
against the SST(G) BPS-16 post in accordance with rules & on the basis of his seniority

That Para-9 needs no comments being pertains to the Court record.

10 That Para-10is also needs no comments being pertains to the Court record.

k3
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11 That Para-11 is correct that the Respondent department has filed a CPLA against the
judgment dated 01/12/2016 passed by the Peshawar High Court before the August
Supreme Court of Pakistan but bn later the said civil Petition was withdrawn on the
grounds that as per judgment date 26/01/2015 of the Peshawar High Court, a back-legs

_ has been worked out for the promotion of in service teachers on the basis of their
respective seniority cum fitness basis within the prescribed period of time, promotions
to the in service teachers are allowed on the basis of seniority cum fitness basis sin view
of the prescribed quota for each cadre in the respondent department.

12 That Para-12 is incorrect & denied. No departmental appeal has been filed by the

appellant to the Respondents. Hence, the appeal in hand is liable to be dismissed on the
following grounds inter alia :-

ON GRONDS.

A Incorrect & not admitted. The impugnéd Notification dated 28/10/2014is in accordance

with faw, rules.& policy, as well as with immediate effect in terms of the appointment
Promotion & Transfer rules 1989. Hence, liable to be maintained in favour of the
Respondents.

B Incorrect & not admitted. The statement of the appellant is baseless & liable to be
dismissed on the grounds that the appellant has been treated as per law, rules & policy
vide Notification dated 28/10/2014, which is not only within legal sphere but is also
liable to be maintained in favour of the Respondents. ‘ -

- C Incorrect & denied. The appellant is not entitled for the grant of back benefits against

the SST(G) post since 2009 under the relevant provisions of law, recruitment &
promotion policy.

D Incorrect & denied. The appellant has been treated as per law, rules & criteria in the
instant case having no violation of Articles 25 & 27 of the constitution of Istamic
Republic of Pakistan 1973 by the Respondents.

“E  Incorrect & misleading. The stand of the appellant is illegal & without any cogent proof

& justification.

F Legal. However, the Respondent Department seeks leave of this Honorable
Tribunal to submit additional grounds, record & case law at the time of
arguments on the date fixed.

In view of the above made submissions, it is most humbly Prayed that this

Honorable Tribunal may very graciously be pleased to dismiss the instant -

service appeal with cost in favor of the Respondent Department in the interest
of justice.

Dated ___/ /2018 /
. ector
E&SE Department Khyber
Pakhtunkhwa, Peshawar.
{Respondents No: 2&3)

ERSE Degaftment Khyber
unkhwa, Peshawar.
{(Respondent No: 1)
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EFORE _THE HONORABLE _KHYBER PAKHATUNKHWA

Service Appeal No: - :/2018

SERVICE TRIBUNAL

SLTET L SIN District 2. ...‘....Ap'petlant.
VERSUS :
Lacretary E&SE- Department, Khyber Pakhtunkhwa & others. ..,...Respondents
AFFIDAVIT
l, = -2 . Asstt: Director {Litigation-il) E&SE Department do hereby

soiemnly affirm and declare that the contents of the instant Parawi

correct 1o the best of my knowledge & belief.

se Comments are true &

Deponent S

Asstt: Ditector {Lit: 1)
E&SE Degartment, Khyber
pakhtunkhwa, Peshawar.




