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BEFORE:  SALAH-UD-DIN -  MEMBER()

MIAN MUHAMMAD ---  MEMBER(E)

Zafeerullah Khan‘ son of Badeh uz Zaman R/o Nord Khas,
BannU..eueeoieniiiesesessecesvsnne e (Appellant)

VERSUS

. The PrO\-/inci‘al Police Officer Khyber Pakhtunkhwa Peshawar
. Regional Police Officer Bannu Region Bannu.

;l
2

- 3. District Police Officer Bannu.
4

. Dy. Superintendent of Police Headquarter, Bannu.......... (Respondents)

Present:

MR. NOOR MUHAMMAD KHATTAK, -
Advocate, For Appellant.

MR. KABIRULLAH KHATTAK, |
Additional Advocate General === . Forrespondents.

Date of Institution ... 12.09.2014

Date of hearing 04.07.2022

Date of Decision 06.07.2022
JUDGEMENT

MIAN MUHAMMAD, MEMBER(E):- The instant service appeal

has been instituted against the impugned order of respondent No. 3 dated

:30.08.2013 and appellate order of respondent No. 1 dated 12.09.2014. Both

the orders have been challenged and are under scrutiny before us for

adjudication.

02. Brief facts of the case leading to the instant service appeal are that

the appellant joined the respondent department as Constable on 01.12.2007.

He was proceeded égainst for unauthorized absence from duty between two
broken periods i.e. 11.10.2012 to 13.01.2013 and 14.02.2013 to 30.08.2013

under the Khyber Pakhtunkhwa Police Rules, 1975. On completion of the




(:1epart_menta1 proceedings against him, the appellant was dismissed from
service vide impugned ofdef date;d 3"0.‘08.2'6'13. His departmental appeal was
pot decide;d within statutory period whereafter he submitted mercy pétition
\i)vhich was also rejected on 12.09.2014. The appellant ultimately instituted

the instant service appeal in the Service Tribunal on 12.09.2014.

03. On admission of the appeal, the respondents were issued notices
to submit reply/Parawise comments. They submitted reply/Parawise
comment$denying and rebutting assertions made in the service appeal. We

have heard arguments of the learned counsel for the appellant as well as

learned  Additional Advocate General for the respondents and gone through

the record with.their assistance.

;04. Learned counsel for the appellant argued that the appellant joined
:ithe respondent department on 01.01.2007 as Cénstélble and he had
Eompleted his probaﬁon period under Rule 12.21 of the Police Rules 1934.
:The appellant was proceeded against on account of absence for two brokeﬂ
.periods ie. 11.10.2012 to 13.01.2013 and 14.02.2013 to 30.08.2013. The

:appellant was condemned unheard as ex-parte action had been taken without

associating him in the enquiry proceedings. The appellant had not been

issued Show Cause Notice under the Khyber Pakhtunkhwa Police Rules,
11975‘ The impugned order dated 30.08.2013 is suffering from legal infirmity
on the ground that no law had been mentioned by the competent authority to
fhave empowered ﬁim to impose the penalty on the appellant. The impugned
order was also void order because the penalty had been imposed with
;retrospective effect ie. 14.02.2013. He submitted departmental appeal
;wherein he categorically claimed that after having resolved his domestic

‘vproblem, he had joined duty vide DD No. 7 dated 26.04.2013 and he was
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performing his duty when dismissed from service vide impugned order
dated 30..08.‘2013. Thé plea of appéllka'rit"'téiken in the departmental appeal
ilad neither been taken in to accm‘mtA nor his departmental appeal decided
within time. It was further contended that the appellant had not been
subjected to a regular enquiry as required under Rule 5 of the Rules ibid. He
was given no chance of personal hearing for self defence, therefore, the
impugned orders are not sustainable in the eye of law. The impugned orders
dated 30.08.2013 and 12.09.2014 were against the law, facts, maferial on
record, void and against the norms of natural justice, are not tenable aﬁd are
liable t(; be set aside by accepting the instant service appeal. To strengthen
his arguments, he relied on 1985 SCMR 1178 and larger Bench judgement
:of this Tribunal delivered in service appeal No. 562/2016 titled “Rahim-ud-
Din S/o Syed Rehman District Dir Lower versus Inspector General of Police

Khyber Pakhtunkhwa and others”.

‘05. -Learned Additional Advocate General on the other hand, argued
that the impugned order was passed on 30.08.2013 by the competent
Iauthority and the appellant submitted his departmental appeal after 7 months
.on 05.03.2014 which was badly time barred and his subsequent service
:app‘eal in the Service Tribunal shall also be considered as time barred. There
was no appellate order passed on his departmental appeal then he could not
file Revision Petition under Rule 11-A of the Khyber Pakhtunkhwa Poliﬁe
;Rules, 1975. Moreover, no application for condonation of delay and no
reason for absence had been mentioned in the appeal. The guilt of absence
jfrom duty is, therefore, an admitted fact on part of the appellant. The
question of limitation could not be taken lightly but plausible reasons with

justification are required on part of the appellant. He relied on 2010 SCMR
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1982, 2020 SCMR 1154, the august Supreme Court of Pakistan judgement
in Civil Petition No. 1706 of 2018 dated 16°01.2020, 2010 SCMR 1982. The
instant service appeal being badly time barred, hit by limitation, is therefore

not maintainable and may graciously be dismissed with cost, he concluded.

06. Perusal of the record revéals that the appellant while posted at PS
Mandan, Bannu was proceeded against for two separate periods of absence
from duty as pef charge sheet/summary of allegations dated 23.04.2013 i.e.
 11.10.2012 to 13.01.2013 and 14.02.2013 to 30.08.2013 meaning thereby
that the appellant was performing duty between 14.01.2013 to 13.02.2013.
DSP Head Quarter Bannu was appointed as enquiry officer. The enquiry
officer vide his report dated 14.08.2013 recommended ex-parte action
against the appellant on the ground that he did neither appear before the
enquiry officer nor submitted reply to the charge sheet. However, the
enquiry officer did not substantiate it with documentary evidence. Based on
the enquiry report, the appellant was awarded major penalty of dismissal
from service. In Para 3 of his departmentr;tl appeal, the appellant clearly
mentioned that he had rejoined his duty vide DD No. 7 dated 26.04.2013
and was performing duty when he was dismissed from service vide
impugned order dated 30.08.2013. The respondents did not respond on this
point raised in the service appeal as well as in Para 3 of his departmental
appeal. Had his departmental appeal been decided by tﬁe appellate authority,
factual position must have been unearthed. It is a matter beyond
comprehension that when the appellant rejoined his duty on 26.04.2013 and
he was very well on duty how could the impugned order be issued on
30.08.2013. This lacuna was required to have properly been probed.

Moreover, the proceedings conducted at his back without providing him an
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opportunity of self defence; are not tenable under the cannons of natural
justice. In such circumstances conducting of de-novo enquiry in the matter is

necessary for reaching a just and right conelusion.

07. As a sequel to the above, we are constrained to allow the appeal.
The appellant is reinstated in service for the purpose of denovo enquiry to be

conducted strictly in accordance with the mode and manner prescribed by

the governing law and rules, within 30 days of the receipt of copy of this
j,udgement. The issue of back benefits shall be subject to the outcome of the
denovo enquiry. Parties are left to bear their own costs. File be consigned to

the record room.

08. Pronounced in open court at Peshawar and given under our hands

B
-
—

(SALAH-UD-DIN)
MEMBER (J)

and seal of the Tribunal this 06™ of July, 2022.

b1

(MIAN MUHAMMAD)
MEMBER (E)
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ORDER :
06.07.2022 . Learned counsel for the appellant present. Mr. Kabirullah Khattak,

‘Additional Advocate General for the respondents present. Arguments heard

and record perused.

02.  Vide our detailed judgment of today, separately placed on file
containing of (05) pages, we are constrained to allow the appeal. The
appellant is reinstated in service for the purpose of denovo enquiry to be
conducted strictly in accordance with the mode and manner prescribed
by the governing law and rules, within 30 days of the receipt of copy of
this judgement.v The issue of back benefits shall bé subject to the
outcome of the denovo enquiry. Parties are left to bear their own costs.

File be consigned to the record room.

03. Pronounced in open court at Peshawar and given under our

hands and seal of the Tribunal this 06" of July, 2022.

- )7

(SALAH-UD-DIN)
5 - MEMBER (J) |

A

(MIAN MUHAMMAD)
MEMBER (E)
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e PESHAWAR

Service Appeal No. S b2 /2016

'Rahim-ud-Din §/0 Syed Rehman,
. R/o Ajoo Talash, Tehsil Ttmergoro
 District Dir Lower

Versus - & ¢

BB Y Inspector General of Pdiic_e,
~ Khyber Pakhtunkhwa,

- 2. D.LG, Malakand Region .
| - Saidu Sharif. Swat, |

3. D.PO, Lower D.

44." " DS.P Heddquor#er,
Timergara Lower Dir

SERVICE APPEAL U/S 4 OF THE KHYBER.
PAKHTUNKHWA. SERVICE TRIBUNAL ACT ..
AGAINST THE ORDER DATED 13.04.2016

b / [ 4 WHICH HE REJECTED APPEAL/REVIEW OF

~THE APPELLANT A.GAINST Dlsmlssed,
. '“‘m“‘" to-day ORDER  FROM his SERVICE ° DATEQ

Kayhser Pakhiuallews
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errrreer e ————————— Respondents

 OF THE AIG ESTABLISHMENT FOR \GP.
KHYBER PAKHTUNKHWA PESHAWAR VIDE’: |
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Rahim-ud-Din son of Syed Rehman R/O Ajoo Talash TehSll T|mergara i

FO RE THE KHYBER' PAKHTUNKHWA SERVICE TRIBUNAL
' PESHAWAR .

Service Appeal No. 562/2016 . . .« i+ i

Date of Institution. 16:.05.2016

Date of Decision. A '02.03.201‘8’/

i‘ e

Y

Dustrlct Dir Lower. . o« (Appellant)

VERSUS .

L

1. lnspector General of Police, Khyber Pakhtunkhwa Peshawar anmd two -

others. : . : \ .. (Respondents) L
r. Sajjad Ahmad Khan, Advocate ! oy )

Mr. Muhammad Asif Yousafzai, Advocate.

"ArbabSaifu,! Kamal, Advocate - _ 2 For appellants.

- Mr. Usman Ghani, District Attorney and

Mr. Muhammad Jan, Deputy District Attor'ney

MR. NIAZ MUHAMMAD KHAN, .. - Chairman.

MR. MUHAMMAD HAMID MUGHAL, .. Member. . .,
MR. MUHAMMAD AMIN KHAN KUNDI, .. Member.
MR. AHMAD HASSAN, .~ Member,
MR. GUL ZEB KHAN, - . Member.
JUDGMENT . . | |
NIAZ MUHAMMAD KHAN, CHAIRMAN:- |
. - - 2

The following appeals are also clubbetith this appeal for decisj;'ilon of |

- For respondents. -
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1. In 3 number of appeals this tnbunal (DB) dellvered Judgment as, te

, Ty
void status of ,.,re_trolspec.tlve order. Aof.g major, pumshment .of

1
v Y
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removaI/dismissai/compulsory retirem,en’t (for 'br.e‘vity “t;ermi,nation”.')?. C
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, i beogrd I.|1'1’1”'

Electlon Commission and othe(s (1985 SCMR 1178) One of such

,,,,,,,,,,,,,,

G K
,1‘-' ;

]udgment of this tr:bunal is entitled “Muhammad /smatl v Deputy

‘;}l

Inspector General and another” bearing Serv1ce Appeal # 463 OF 2012

decided on 22-11-2017. Another Judgment of this Tribunal is -entitled

§
f

- “Arif Khan v Inspector General of Police and three others" bearmg #

{ 1213/2015 decnded on 18-12-2017. In a!most all these Judgments of

' 1

i

not be modified to give the same prospectuve effect under section 7 of

[
vy

the Khyber Pakhtunkhwa Service Trlbunai Act, 1974. It was also,

3

¥ :
decuded that retrospective order being v0|d order would not attract

any limitation. All the present members of this Tribunal had defiyereg]

|
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--r‘vn'c Tribamstd
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/ - 3. Appeal No. 1183/2014, Zafeerullah Khan, ~'F . ! AR
4." Appeal No! 1186/2014, Muhammad Bash(i;r,“ vt ol it

The mother rul:ng relled upon was Noor Muhammad v Themember '

Y .

i',

thls tribunal lt ‘was decnded that retrospecttve order being void could -

the same judgments. But during hvearing:-ofrthis 'appeal‘it*was‘ﬁn‘bui'g‘:h;t":‘h‘“"" '

Neer i grakineesto the notice of the DB comprising of the C:hairman and one ggarneé
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. could not decide the issue due to two contrary views of this tribunal.

2. All the lawyers for different appellants defended the first opinion

contrary opinion; qua the mod}ification of re.trospectrve part of vord ,
r |,~r,r ‘|‘~ i S i by 3 . v R ‘ :“:,c-‘ ” i ".HJ
. th ; 9
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order in service appeai No 984/2013 entitled "Muhammad Ayaz V$1

;
Ly o Ly *H;’ fératss ‘l &-J',
: T :

Government of Khyber Pakhtunkhwa through Secretary, E&SE '

?,,

_Peshawar and others" decided on. 14-11- 2017 Gomg through thrs

J

Judgment it- appeared that both the learned members of the; bench‘ |
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had already dellvered the former oprmon m first two mentloned
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appeals above and now they have delrvered contrary oprnron whlle
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srttlng not |n |arger bench and without drscussmg thelrkearher
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JUdgments Perhaps the Learned members were not apprlsed of the .

‘I

earlier judgments neither the same judgrnents were pressed into

service nor discusse,d. The bench (DB),hearing the present appeal

¢

it was therefore, considered necessary to constitute a larger bench to

Tdecidethe issue. | ;
ARGUMENTS. ! | P

N

while the DDA supported the second opinion. In favor of first opinibn

the judgments referred to in conclusion part were relied. upon.iIn
_ ‘ - i

favour of second opinion the DDA relied upon judgments 'discoased N

also in conclusion part. e
D
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3. ThIS Trlbunai 1s now to decrde three questrons The flrst one is
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whether the retrospectrve order of termmatlon in; any form is a vord

‘ 'l' h
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-"order? And |f S0 can vond order be modlfled to make it operatlve
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4. Inthe first opmron of thls Trtbunal as to vord status of ret_rospectlve
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order and non modrflcatlon of such order the rehance was placed only.
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Muhammad v The member Electron Commrssron and . others" ThIS
. ;“ ' g,_r {’a;\“:‘[«;
judgment declares retrospective order as void order. The other .

1

judgments relied’upon by the lawyers for appellants also are based '

mainly on this mother judgment therefore, there is no need to discuiss -
' : o

those judgments. But nothing is there in Noor Muhammad }udgmént

as to modification of such void order and whether the order'f(':ould]be

i
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modified to make it prospective and Ie'gal. This tribunal -is first’ to

p
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1n thls case the |ssue before the

vel o}ty
i

discuss Noor Muhammad case.

august Supreme Court was not of Ea service matteri.. but;of_

. 5 ;' .
disqualification of a candidate for electlons who was in servrce and

was terminated _retrospectively. This Tribunal while delive‘ring ffirSt'
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ice Tribunad  OPiNion was not assnsted anymore and 1t was opined that voxd order

Pesh.nwar
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rectlflcatlon of v01d order IS aiso not based on any supportlve rulmgs
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‘or law..The august Supreme Court in the same Judgment had ,re;ferred 4
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‘to a Judgment of Lahore High Court (PLD 1953 L 295) ThlS Judgment

was delrvered in a servnce matter declarmg such retrospecttve order
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august Supreme Court in mother judgment is PLD 1964 Qacca 647

" entitled ““Dr Muhammad Abdul Latif v The Province of East :quist‘;an ‘

and others” which has touched this aspect of the issue though 'n'ot
. A

-decided conclusively. In this judgment the worthy High Court:referred
to some judgments from Indian JdFi‘Sd’i’étion and 'h‘eld'f"tf.h'a't“"'su"éhf,’

retrospective order could be legal to the extent of prospectivity and

needed not be bad in toto. But their IordShips did not reach a defi?nite

0
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conclusion and in para 9 of the judgment while discussingsjdifferent

judgments from Indian jurisdiction left the discussion uncon‘,cluded by

holding that the counsel for the appellant requested that his c‘,[ient
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ivice Teibunal Would be satisfied if declaratnon was given to the effect that the order
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and whether after the judgment_of:Dr Muh,ammad A‘b‘dul th}rﬁ.abovey.

any change in |egal scenario emerged in Paklstan and for that matter
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applicability we would have to discuss position in india on th,e subject.

" This issue was raised and discussed in India in many cases including -

Sudhir Ranjon Halder v State of West Bengal” referred:to in Dr.

o

- Muhammad Abdul Latif case above. The; Kerala High Courti':has'rri’o,ww |

finallyl decided this issue in a case entiitled “State of Kerérla ngP
Jonardhanan' in WA # 2773 of 200;7 decided on 29-03-2908
(https//.i_nga_r_\kanoon/do‘c). This judgment has traced the historyj‘of
rulings on the subject and has finallyidecided that in I:ri):dia such
retros‘pective order is not a void order for the reason tha't; hol I;agai‘-

precedent or law was available in India where under such order could

be declared void. That in some Indian service laws express authority
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. ; NTE S
deliver binding and conclusrve Judgment’ to, be fo!!owed as ratio and
: . PR . }'.('" | \u A

left the matter undecided by giving just passmg remarks whnch would

|
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be treated merely as obiter. And now in Pakistan two judgmen'@s of;. -

august Supreme Court referred to above have declared such ordér as
void order. The first question is decided in positive. | |
6. Now this tribunal is to see whether a retrospective void order in! thi's

area can be modified and prospective portion be separated as

effective and legal. This would need discussion and app‘licatio_n of
mind as we have failed to lay hand on any judgment which"proniioited =
such severance. The first conclusion as drawn by this tribunal an;d'the

FST in case reported in [2007 PLC (C.5) 5 ] was based only on the

status of void order. It was understood that since ‘void order Was a
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of thls :mbrogho by applying Jurrstlc sense and prevalent rules of |

f.~nu|||ty hence could not be rectlfned One other Judgment on the same ,,,,, "

1

die iyt
point is 1993 PLC (C S) 308 of FST entrtled Abbas Ah v The EXchf"‘I"';‘-’h : -
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Engineer and others We have also failed to lay hand on any Judgment
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of supenor courts whrch allows such rertrflcatron of vond orders(
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Indian ]udgments and Dr Muhammad Abdul Larrf ;udgment allow
| il

such severance but as dlscussed above m lndla such order lS lcanl
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illegal and not void. In Dr Muhammad Abdul Lat:f case the order was | ‘j

5 R
’('. t g

held illegal and not _void on lndian pa‘ttern ). We are now to come out |
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interpretation on the subject.
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. The assrstance and help can be sought from jurlsprudence of wres of:
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Iaws We know that Courts whlle declarmg any law as, ultra wres hav .‘

. T
a tool and technique to save valid portion-of ultra vires laws. This is .

l l,!"‘..[l

t

called rule.of reading down and severancd. This leads us to ooncluslob:
that if any law is declared ultra. vires the:n legal portion if s.epara?_ble l.:
can be saved and need not be held to be ultra vires in toto:d.Ue to its
being solely in conjunction with bad law. Though tnis tool is'_availalble"“
in saving statutes but on the same analogy it can be used in executlve) |
orders. Similarly if any legal portion of an-executlve order is separable:' |
then there seems no hurdle in not saving the same Secondly the
retrospective order is not held to void ab initio by august Supreme
Court but only void. Only FST [2007 PLC(C.S)S] has declared it as such
\f

but without any reference to any form of jurispruderice. The
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'fmal order the termrnation is made retrospectlve ThIS trlbunai is

. Coming to the third question this tribunal is of the vrew that since the -

dufference lS that- the former is rnvalid right from the foundation and« i

N — f h l . .%’r ?!

cannot be corrected But the latter is not mvalid from the start but
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has been made invalid subsequen’tiy |n retrospectlve order the
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=foundat|on is valid and whole proceedrngs are valid and only m the
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therefore, of the view that question no 2 as framed is decrded in
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positively holding that such order can b‘e modified. y
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retrospectlve order is held to be a vord order no |1m1tatlon would be
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attracted to challenge the same. If Iimitation is applied then how the
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tribunal would rectify the same as rectrficatton would be made oniy

'i: e o e f%',fz-l,i.;:,gzg

after declaring the appeals to be wzthln time The tribunal cannot
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rectify any such order without assuming jurisdiction and no-

jurisdiction can be assumed without bringing the appeal within time.

. In the last this tribunal deems it appropriate to discuss one =judgrhents

of Punjab Service Tribunal on subject. This is in case entitl:ed “Ihsanul
Haq. Chaudhery v The Deputy Commissiorier”. (1988 PLC'(C.S) 511).
According to this judgment the error of retrospectii}:ity cajn' be
rnodified. This opinion is based not oh any ruling but'ofn woidings
used in Noor Muhammad’s case. In Noor Muhammad caée'the-C‘_"ourt‘ -

observed that order would not operate retrospectively but

prospectively. From this observation the Punjab Service Tribunal held '

that such retrospective order was not void and could be.rectified. But

1
5




. " . .
Py ': i 14' .; 4" | i NN L a Lo
'.'li . AR bodar "I‘!

¥

~thls trlbunal wrth due deference rs not mclmed to,.accept the *

conc[us:on of‘the Punjab Serwce Trrbunal about vond status of the

v
Iy

retrospect:ve order as the august Supreme Court «:anoor

. SRR Ry

Muhammad s case has categorical\y hﬁe!d;-s_uch' order'a's"vo'id' ’o’rdé'r-"’ T

\

: The Supreme Court did not discuss the rectlflcatlon in thIS Judgment

l‘l‘|.
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However the effect from prospective date’ as* observed by augustf

\":-.

K
Supreme Court would strengthen our above conclusron that the
. ) % B . ] -
: ¥ L ”,,g-r_} .

Pprospective part can be sévered and protected despite thje i";natu‘r!'eA:.Féi_'f.

the order as void.
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Service Appeal No. 1183/2014

04.07‘.2022 Appellant alongwith his counsel present. Mr. Kabirullah
Khattak, Additional Advocate General for the respondents
present. |

Arguments heard. To come up for order on 06.07.2022

before the D.B.

(Mian Muhammad) (Salah-ud-Din)
Member (E) Member (J)

I




23.09.2021 " Counsel for the app"ella“nt_and Mr. Asif Masood Ali
| Shah, DDA for the respondent_s present.‘ ‘

Learned counsel for the appellant_ requested for

adjoufnment in order to prepare the brief.  Case to

come up for a’rgu,mehts on 24-13 2| beforethe D.B.

'(Ro’,-aRehman) | Chafgafan
Member(Judicial) .

' 24.12.2021 - Due to winter vacations, case is adjourned to.
| 28.02.2022 for the same as ,before._ '

15.06.2022 Learned counsel for the appellant present.. Mr. Kabirullah Khattak,

Addisonal Advocate General for the respondents present.

Learned counsel for the appellant requested for adjournment on the ground

|

|

| , _ : N ‘

i . B that he has not made preparation for arguments. Adjourned. To come up for
- x

022 before the D.B. .
17

(MIAN MUHAMMAD) (SALAH-UD-DIN) -
MEMBER (EXECUTIVE) MEMBER (JUDICIAL)

arguments on 04.()
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|

02.06.2021 Mr. Said Khan, junior of learned counsel for the appel|lant
present. Mr. Kabirullah Khattak Additional Advocate General for
the respondents present. _ |

Learned Additional Advocate General pointed out théﬂt as -
the issue of retrospectivity is involved in the instant appea! ‘ta“nd
a larger Bench regarding the said issue has already be‘en
constituted, therefore, the appeal in hand may be adjourned till

for further proceedings before the D.B on 03.08.2021.

e T

(ATIQ-UR-REHMAN WAZIR) (SALAH-UD-DIN)
S MEMBER (EXECUTIVE) MEMBER (JUDICIAL)
03.08.2021 _ Counsel for the appellant present.,

Mr. Kabrrultah Khattak Addltlonal Advocate General for

: 3 v % - k\
2N ] \\ B N L > e
respondents present A N SN R

L w AR .
\ Learned cotRsel for the appellant requested for adjournment

N :.\t-t ( to further prepare the brief. Adjourned To come up for arguments

PR jon 23.09.2021 before D.B.

(Atig-Ur-Rehman Wazir) (Rozina Rehman)
Member (E) Member (J)

the decision rendered byuLarger'Bench. Adjourned. To come up -
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Miss. Uzma Syed, Advocate for appellant is  present and

©15.10.2020
| submitted Vakalatnama in favour of appellant. The same is placed on
record. Mr. Kabirullah Khattak, Additional Advocate General for the.
‘ respondents is also present. ‘
Learned Additional Advocate General wh:le maklng reference to
|mpugned order dated 30.08.2013 submitted that retrospectlve effect
was given to the referred-to order the issue with retrospectlwty is
pending before the Larger Bench of this august Trrbunei constituted
‘for the purpose therefore, unless and until judgment is made by the
worthy Larger Bench of this Tribunal, this appeal is kepti pending. File
to come up for further proceedings on 09.12.2020 before D~.VB. ‘
_ < L
| (AfIg-ur-Rehman Wazir) . (Muhammad Jamal Khan)
Member (Executive) , . Member (Judicial)
09.12.2020 Counsel for the appellant and Addl. AG for the .
‘ ' respondents present.
~ The issue of retrospective application of orders
has not yet been decided by the Larger Bench of this
Tribunal. The hearing s, therefore, adjourned: to
03.03.2021 hefore the D.B. « @
.
(Rozina Rehman) Chairman
- . , Member(J)
03.03.2021 Junior to counsel for the appellant and Addl. ‘AG on

behalf of the respondents present.
Learned senior counsel for the appellant is reported to be
, busy before Darul Qaza Bench of Peshawar High Court today.
\%Ad]ournWS, therefore, sought. Adjourned to 02.06.2021 for
hearing before the D.B. As the appeal in hand is old one, the

@r;ment is allowed as last chance. |
W\__/—/ : - X

(Atig-ur-Rehman Wazir) ' Chairman
Member(E) o



:2‘_‘2 é{_ 2020 " Dueto COVID19 the case is adJourned to J
Z /2020 for the same. as before

eader

69.07._2020 " Mr. Afrasiyab Waznr Advocate for learned counsel for the
' _appellant and Addl. AG for the respondents present ’

Former requests for adjournment 'on account of
- indisposition of learned counsel for the appellant. Adjo,l'.lrned to
02.09.2020 fory ts.

Chaitman

- é2§§:’.09.2020- ~ Appellant in person present. Mr. Kabirullah Khattak,
' Additional Advocate General for respondents present. |
Appellant seeks ‘adjournment as his counsel is not

" available today.
Adjourned to 15.10.2020 before D.B.

(Mian Muhamiriad) (Muhamm
Member (E) o Member(J)
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02.03.2020

Appellant with counselépresent. Mr. Ziaullah, DDA for
respondents present. Learned counsel for the appellant seeks

adjournment. Adjourned. To come up for arguments on |

27.04.2020 before D.B.

. w

Member Member
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03.01.2020 Learned counsel for the appellant present. Mr. Kabirullah Khat_tak,leafhed Additional

Advocate General alongwith Mr. Farooq Inspector for the re'_spondents present. Arguments

on restoration application heard.

Learned counsel for the appellant contended that the majr.i's_er'\]icg appeal wés
dismissed in default on 24.01.2019. It was further'. contef]ded fhat Qo’n,tbat: ._day learned
counsel for the appellant was busy before the Hon’ble High Court. It was further contended
that none appearance of the learned counsel for the appellant was nei{ﬁér deliberate nor
intentionél. [t was further contended that when the appellant had cgl’e': to knoy{; he submitted
application for attested copy on 31.01.2019 which was - delivered to the '-‘:éppellant on
12.02.2019 as reveal from the certified copy of the fmpugned o}ééf lIt' ‘was further

contended that the appellant submitted restoration application’ on 18.02, 2019 IUVa her
contended that after exclusion the period consumed for certified COpy the appeal is wel% %

within time therefore, prayed for acceptance of the apphcanon : Sy

On the other hand learned Addl. AG oppo‘sed the contpbtié';l o'f"'fthe learned
counsel for the appellant and contended that the main service appeal was dismissed in
default on 24.01.2019. It was further contended that on that day neithér Eippellant nor his
counsel was present. it was further contended that no cogent reason has been mentloned in
the application regarding the absence of the appellant and his counsei It was further
contended the réstoration application is also badly tlmelbarrcd, thercfore ;pr?yed Fhat the

same may be dismissed.

Perusal of the record reveals that the main service appea] was ;i}smissed on
24.01.2019. The appellant submitted application for certified copy of 1mpugned order on
31.01.2019 which was delivered to the appellant on 12.02. 20[9 by the. copymg branch and
the instant restoration application was filed on 18.02.2019 meaning thcrgby ‘the that after
exclusion the period consumed for certified copy the restoration appli-.ca}'tion is well within
time. Moreover as per the last order sheet the respondent department was diregft'f:d to submit
reply and last chance was also given to them for replif otherwise the ré;s:toratic:n application
was ordered to be decided on the available record but no reply has becd:_sui;mitt‘éd on behalf
of the respondent department. Moreover the appellant has:.‘alvé'o ciaimédj_ in ihé application
that counsel for the appellant was busy in that very day in the Hon’ble Higﬁ Céurt and it is
also well settled law that the main appeal/case is to. decided on r;nlerit ra‘_ther than on
technicality, therefore in view of the above we accept the presént rcstoratioh ap};lication ar;d
the appeal is restored on its original number. The appellant is also derCled to be careful in

future. Adjourned: To come up for arguments on 02.03. 2020 be fore D, B

(Hussain Shah) (M Amm Khan Kundl)
Member . o Member




| 081 1_::2019 Learned counsel for the petitioner present. Mr. Kabir Ullah.
’ ‘ Khattak learned Additional Advocate General alongwith Rashid

Ali ASI present. Representative of the respoﬁdent department

seeks time to furnish reply. Granted. To come up for reply and

| arguments on 22.11.2019 before D.B.

Member ‘ - Member

y 22‘.'1 1.2019 Counsel for the applicant and Mr. Ziaullah, Deputy District

Attorney for the respondents present. The restoration appliéation 1S
pending since 30.04.2019 and the restoration aiﬁplicafion is being
z;djoﬁrned for reply and arguments of the respondent-department
but so far they have not filed reply therefore, last chance is given to
the respondent-department to submit | reply otherwise the

restoration application will be decided on available record. Case to

come up for reply and arguments on restoration application on

03.01.2020 before D.B.

A M
~(Hussdin Shah) (M. Amin Khan Kundi)

Member Member
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$ ©2h ,6 2019 Mir Zaman Advocate on behalf of learned counse! for
. ;4' ol the petitioner present. Mr. Zia Ullah learned Deputy District
R
L Attorney present and stated that the respondents be granted
: : ‘ opportunity to file reply of the present application. Adjourn.
T , , . . - :
o e 2. Notices be issued to the respond\ents for reply. To come up for
+ g\{.". 1 :* .
5 “"; _ reply and arguments on 21 .08.201\9 betore D.B.
v FRe A
LR ' -
! - Member Member
L \
. ot
1Rl e " 1‘5'» I
¥ M‘E : i
21. 08. 2019 Learned counsel for the applicant and Mr. Kabirullah Khattak,
44t 3 m v
. | Additional AG alongwith Mr. Asad-u-Din, Superintendent for the
"{ l'i

- '* 4
: }l “available before the Bench, therefore, office is directed to annex the original
R R
, G } record of present restoration application for 07.10.2019 before D.B.
yoo sl %4
‘ ey (Hussain Shah) (M. Amin Khan Kundi)
1 i Member Member
N ) 7 ‘; ;
1 h;g n,
- 13"{: o
| ‘ » b
07.10.250519_;, . Petitioner absent. Learned counsel for the petitioner absent.

Mr. Kabir Ullah Khattak learned Additional Advocate General

present. Notice be issued to the respondents for reply for

08.11.2019. Adjourn. To come up for reply and arguments on the
date fixed before D.B. Petitioner be also put to notice for the date

fixed. Original record be also requisitioned.
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respondents present. Original record of present restoration application is not
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o - Form-A - | BN
FORM OF ORDER SHEET | |

Court of

Appeal’s Restoration Application No. 118/2019

S.No. Date  of | Order or other proceedings with signature of judge
.| order

Proceedings
1 S 2 3

The application for restoration of %gg_éq!; No.1183/2014
submitted by Mr. Noor Muhammad Khattak Advocate may be
entered in the relevant register and put up to the Court for

proper order please. \

RECRTRAR=12 />4 1§

2 _ A This restoration application is entrusted to D. Bench to.be

put up there on 3‘7—14 —9\,01/{

CHAIRMA

SR & .
BRI

1
W b e

30.04.2019 Counsel for the petitioner present ‘and ‘seeks adjournment.

Adjourned to 21.06.2019 for arguments on restoration application

before D.B.
r
| M-
(AH HASSAN) - (M. AMIN KHAN KUNDI)

MEMBER : , MEMBER




BEFORE THE KHYBER

, PESHAWAR -
C.M NO. /2019 .
IN
APPEAL NO. 1183/2014

ZAFEER ULLAH VS '~ pOLICE DEPTT:

PLICATION FOR RETORATION OF THE ABOVE MENTIONED

AP

APPEAL

R/SHEWETH:

1- That the above mentioned service appeal was pending adjudication
before this august Tribunal in which 24.01.2019 dated was fixed for
hearing. |

2- That appellant filed the above mentioned. appeal against the
impugned Notification dated 30.06.2011. '

3- That due to non appearance of the Counsel for the appellant on the
date mentioned above the appeal of the appellant has been
dismissed by this august Tribunal vide order dated 24.01.2019. Copy
of the order sheet is attached. .

4- That on the same date Counsel for the appellant was busy before the

Honorable Peshawar High Court Peshawar and due to that reason

Counsel for the appellant could not appear before this august Service
Tribunal.

5- That non appearance of the Counsel for the appellant was neither
deliberate nor intentionally but caused due to the above mentioned
reason. ‘ _

It is therefore, most humbly prayed that on acceptance of this
application the above mentioned service appeal may very kindly be

restored.
APPE 1
ZAFEERAJLLAH
THROUGH:

NOOR MOHAMMAD KHATTAK

Dated: 15.02.2019.




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR

C.M NO. /2019
IN
APPEAL NO. 1183/2014

ZAFEER ULLAH VS POLICE DEPTT:

AFFIDAVIT

I Noor Mohammad Khattak Advocate, on the instruction and on
behalf of my client do hereby solemnly affirm that the contents of
this application are true and correct to the best of my knowledge
and belief and nothing has been concealed from this Honorable
Court. :

NOOR MOHAMMAD KHATTAK
ADVOCATE, HIGH COURT,
PESHAWAR |

HEY e,



24.01.2019

27.11.2018 Junior to counsel for the appellant and Addl. AG for the

respondents present.

The former requests for adjournment on account of.
engagement of learned senior counsel for appellant in

Hon’ble High Court. Adjourned to 24.01.2019 for arguments

before the D.B.
\ ‘
/

Member Chairman

Appellant absent. ‘Learned counsel for. the appeilarit
absent. Mr. Zia Ullah learned Deputy District Attorney for the
respondents present. The present case is lingering on since the
year 2014. Case called but none appeared on béhalf of the
appellant. Consequently the present service appeal is
dismissed in default. No order as to costs. File be consigned to

the record room.

F ey

Member ‘Member




. 09.05.2018 ' ' Due to retirement of the worthy Chairman, the Tribunal is }5’
' incomplete, therefore the case is adjoﬁmed. To come up for same

on 17.07.2018.

caarr

17.07.2018 Junior to counsel for the appellant and Mr. Muhammad
o Jan, Learned Deputy District Attorney present. Junior to counsel
for the appellant seeks adjournment on as senior counsel is not in

attendance. Adjoumed To come up for arguments on 05.09.2018

‘ before D.B
(Ahﬁad Hassan) (Muhammad Hamid Mughal)
Member ' o - Member
05.09.2018 Appellant with counsel and Mr. Ziaullah, Deputy District”

Attorney alongwith Mr. Asghar Ali, Head Constable for the
respondents present. Learned counsel for the appellant requested
for adjournment. Adjourned. To come up for arguments' on

- 12.10.2018 before D.B.

/Aﬁ‘ N | | @w /'
(M. Amin Khan Kundi) o (M. Hamid Mughal)

- Member _ - Member

1 f_.li) 2018 Learned counsel for the appellant and  Mr. Usman Ghani
learned ’j 5 District Attorney for the respondents present.
‘Lear'ned counsel for the appellant seeks adjournment. Adjourned.

To come up for arguments on 27.11.2618 before D.B’

’A
Member

(Q/




1183/14 -
26.02.2018 ' Counsel for the appellant and Mr. Usman Ghani,
' District Attorney and Mr. Muhammad Jan, Deputy Distriét
Attorney alongwith~ Attaur -Rahman, S.I “(Legal) for the:
resandeﬁté present. Arguments heard. To come hp for order

\ on 2.3.2018 before the Larger Bench.

/ _ » a ' ' an
(M. Hamid Mughal)
Member

. (Ahm;%an')
Mémber
 (Gul Zﬁ%h/an)

Member

(M. Amin Khan Kundi)
Member

g3.03.2018 Counsel for the appellant and Mr. Muhammad Jan,
‘ DDA for the respondenté present. Arguments already heard. -

Record perused.

Vide our detailed judgment of today in connected
appeal No. 562/2016 entitled “Rahim-ud-Din Vs. Inspector ‘
General of Police and others”, this appeal be placed before

the D.B for arguments on 09.05.2018.

-~ . air

o

(M. Hamid Mughal)
Member

hr
(M. Amin Khan Kundi)

c&)/ B - Member
- (Ahmad Hassan) - ‘ ' '
‘ (Gul%b%ﬂ/%m)

Memb‘er
.. Member- -




29.01.2018

04.12.2017 Appellant in person and 'Mr. Ziaullah, DDA and Mr. Atta

<ol

ur Rehman, SI (Legal) for respondents present. Appellant seeks

._ adjournment. Ad]ourned To " come up for arguments on
s 2901 2018beforeDB

M

Member
(Executive) (Judicial)

(‘

v
Learned counsel for the appellant and Mr. Usman Ghani, Learned
Dlstrlct -Attorney anngwuth Muhammad Farooq Inspector for the
,respondents present. Learned counsel for the appellant contended
that the impugned order has been passed with retrospective effect
hence the same is void and no limitation runs against the same. On
the gther- hand learnad District Attorney stated that learned
Chairman of Service Tribunal has already constituted the larger
bench vis a vis appeals wherein orders with retrospective effect
have been made impugned. Learned D.A requested that the present
appeal be also clubbed with other appeals fixed for hearing before
larger bench. As such the present service appeal/case file be sent to
learned Chairman for ap‘propriate'erders. :

v
L ‘ @uf
(Muhammad Afin Kundi) . (Muhamrhad Hamid Mughal)

MEMBER ‘ . MEMBER

06.02‘20'.1_:8 ¥ Counsel for the appellant and Mr. Usman Ghani,

District Attorney alongwith Attaur Rahman, S.I (Legal) for
the respondents present. Arguments could not be heard due
to shortage of time. To come up for arguments on

26.02.2018 beforethe Larger Bench

v
an —
v |
(M. Hamid Mughal)
Member R : - .
i ek .. Y
v

(M. Amin Khan Kundi)

| o\/ , 'Member

(Ahmad Hassan)
_ Member \1/%‘
(Gul'Z han)

" S Member
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21.12.2016 Appellant in person and Mr. Asghar Ali, H.C alongwith assistant
' AG for the respondents pres{ant. Rejoinder not submitted. Appellént' seeks .
adjournment due to non-availiability of his counsel. Adjourned. To come up

for rejoinder and arguments oin 04.05.2017 before D.B.

(MUHAMMAD

04.05.2017 : l-Counse! for the :;ippellant and Mr. Asghar Ali Khan, HC
alongwith Mr. Ziaullah, Giovernment Pléader for the responldents
present. Learned 'counsejl for the appellant submitted rejoinder
which is placed on file. Té) come up for arguments on 25.08..201-7'

before D.B.

\/@ (Ahmad Fassan)
e ‘ Member - -

(Gul Zeb Khan)
Member

25.08.2017 counsel for the .abpellant(Mr.- Noor Muhammad Khattak,
Advocate) and Mr. Muﬁammad Jan, DDA for the respondents

; . ~ present. counsel for the ziappellant submitted fresh.WakalaF_ Nama -
| and seeks adjournment. A;djoumed'. To come up‘ for érguments on

04.12.2017 before D.B.

(Gul Beb Iihan) (Ahmad Hassan)
ember ' Member
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‘ 01"12 2015 Appeliant un person and M. MirrFQraz, inspector (legal)

aléngwrth Addl: A.G for respondents f"ﬁresent Req’uested for

:

adjournment To come up for written reply/comments on 30.3.2016 1

~ before S B.

Chaffman

Lo _
30.03.2016 Counsel for the appeliant and Mr. Yaqoob Khan Nalb Court

- ol

alongwuth Assnstant AG for respondents present Para -wise

comments by respondents submitted. The appeal is assigned to

D.B for rejoinder and final hearihg for 19.7.2016. \}

_Ziaullah, GP for the respond(jn‘ts present. Rejoinder not submitted

19. ()7 2016 Abpellant in person and Mr. Asghar Ali, H.C alohgwith Mr.
| A
|
| and requested for further time to file rejoinder. Request accepted.
| . :
N
i

To come up for rejoinder and arguments on J 4 ._/'34-—[&.

~1

l
| |
16.09. 201:6 . *' Clerk to counsel for the appellant and Mi. Asghar Ali; HC a
alongwith- Addl. AG for respondents present. . Rejoinder ot |
submitted. Requested for time to file rejoinder. Request "a’c.éepted. - T

E To come up for rejoinder and arguments on 21.12.2016. ‘ | S

ber

po st es®

|

I

I ‘ .
| - Member = o
i

i
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' - .12.06.2015 o Counse! for the appellant present. Requested for adjournment

Last opportunlty granted Adjourned to 3.7.2015 for prellmmary
hearlng before S.B. |

N

Chairman

03.07.2015 | Counse! for the appellant present. Learned counsel for the
o appellant argued that the appellant was ‘sérvir;'g as Constable when
vide impugned 'ordelr dated 30.8.2013 dismissed from service on-the
allegations of wilful absence for 71 days regarding whlch appellant
preferred’ departmental appeal which was rejected on 2782014
followed by mercy petition which was also rejected on 12.9.2014 and
hence the instant service appeal on the same date i.e 12.9.2014.

That the absence of the appellant was not wilful as he was ill .
and, moreover, the punishment is not commensurate with the charge
of absence. '

Points urged need consideration. Admit. Subject té deposit of
secuﬁty and process fee within 10 days, notices be issued to the

respondents for written reply/comments for 1.10.2015 before S.B.

' ' CHatrman

4
g
=22 '
g g : 01.10.2015 ~ Appellantin person present. Security and process fee not deposited.
Directed to deposit the same within a-week, where-after notices be issued - |

3 to the respondents for written reply/comments for 1.12.2015 before S.B.

Chairman




f; .,’_  Reader Note:

10.12.2014 Counsel for “I'Vheiei‘ppellam present. Since the T ribunazlll is '
: : ' : S,

incomplete, therefore, case is adjourned to 24.02.201.5‘;f0r§the' I

1 same. ' P S ] ‘

- ) . . ,! . ’

| | |

i ! i
|

24.02. 2015 ‘ Counsel for the appellant present, -and requested lfor
- adjournment. Request accepted To come up for prehmmary
* hearing on 07.04.2015. o |

{

.- . 1
4 - . . . 1
l

i

1

' 07.04.2015 Appellant in person present and requested for ddjournment.

. Request’ accepfed.- To come up for preliminary hearing ?dn

. 28042015, o
D1
! Member |
28.04.2é1 5 Appellant in person present, .and requested ' for
‘l ' adjournment. To come up for preliminary hearing on ]2.06,2:015
before'S.B. - ' Vo E L
- : " Member |
: ii !
i Ao i
§ |
] !
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Form-A. :
FORM OF ORDER SHEET
Court of _
Case No, 1183 /2014
S.No. - Date of order | Order or other proceedings with signature of judge or Magistrete
| Proceedings ' ' : : '
1 2 3
1 24/09/2014 The appeal of Mr. Zafeerullah resubmitted today by Mr.
| Muhammad Fakhr-e-Alam Jhagra Advocate méy be entered in
the Institution register and put up to the Wofthy Chairman for
preliminary hearing. | ‘
2

| ’ M”‘?—'&o/

This case is entrusted to Prlmary Bench for prelén

hearmg to be put up’ thereon / () 7 / & '_g O

{




Thé appeal of Mr. quéerulléh Khan-sg;x of Badeh-UiiZéFﬁrzin'r/@'Nord Khas Bannu received today i.e.
on 12.09.2014 is incomplete on the following score which is returned to the counsel for the appellant
for completion and resubmission within 15 days.

Copy of rejection order of departmental appeal mentioned in para-6 of the memo of
appeal is not attached with the appeal which may be placed on it. The letter dated

27.8.2014 (Annexure-E} is not a rejection order of the departmental appeal.
2- Annexures of the appeal may be attested.

i" L No. [3% /ST,

pt._| &’ 3 /2014.

v

R R
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA
: ~ PESHAWAR.
Mr.M.Fakhr-e-Alam Jhagra Adv. Pesh.




BEFORE THE K_HYBBRI PAKHTUNKEWA, SERVICE TRYBUNAL

PESHANAR

Tn-Re: . SERVICE APPEAL NO:. ! I %3 /2014

Zafeerullah KXhan ssee¥/8eas Provincial Police Officer K.P.K
o Peshawar and others

INDEX
. 8sNo.. Particulara. , ARnexures Pagesd
-1.,. .. Service. appsoal o ‘- 1-4
2  Affidavit - 5
3. Addrosses of parties - 6
4, Charge zheet amd summary of AB ?- 4
Allegatimza-
<D D(pa-ntnoi;tal appoal i)«;‘«/ OQ}} 7
m 37 P DS ad \%Ovm WrPLean .
6. -A’poa'lxand‘i rejection order D.EJW amd @ /< ""'_]L/
g /’ .
. e
7. . . ¥ekelat Nema | - r
Appellant,
Through:
| A
Dated: 11,9.2014 (M FAKER-B-ALAM JHAGRA)
Advogate Nigh court,Poshawar.
0‘&.‘«. NoOW?2, Jm.ht ﬂsal- G T

Road Neas Saxhad. Chosmb ¢
Commenca-) Poshansas -

# ONS-\SIT 1R




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRYBUNAL,

PESHAWAR.

'
/

in Re: SERVICE APPEAL NO: lligj; /2014

Zafeeruldah - -Khan son.of' Badeh uz Zaman R/0

|

ST Bl

:"’;35
B ﬁ&&ﬂngéég,
;%wngj\« é&olﬁi

Nord Xhas, Bannu, _ .
' «s « « APPELLANT.

Versus
1. The Provincial Police Officer K.P.K, Peshawar.
2. Regional Police Off{cer Bannu Region Bannu,
3. District Police Off{cer Bannu.
4. Dy: Superintendent of Police
Headquarters, Bannu. |
. ’ + s+ «RESPONDENTS.

APPRAL U/S &4 OF THE K.P.K SERVTCE TRIBUNAL

ACT 1974 AGAINST THE ORDER DATED 30.8,2013

WHEREBY THE APPELLANT WAS DYSMTSSED FROM
SERVTCE gk AGATNST THE ORDER DATED 27.8.2014
WHEREBY THE DEPARTMENTAL APPEAL OF THE APPELLANT

WAS REJECTED FOR NO GOOD GROUNDS/REASONS. AND BATED
12.9.2014 WHEREBY HYS MERCY PETITION WAS DISMISSED.

On acceptance of this appeal the order dated
27.8.2014 and 30.8.2013 may be set ;side and the
appellant may very graciously be re-instated with
all.ba;k benefits. Any other remedy which this L

Kon'ablefTriﬁunal deems fit and appropriate that

may also be awarded in favour of the appellant.

S

P---2




RESPECTFULLY SHEWETH:

1. That the appellant joined the police force
on 1.12,2007 and was having about 6 years service

. at his credit.

2 That {n the manth. of Ottober 2013, being an oaly
male member of his famlly appellant faces some
severe and serious domistic problems  contemplated
absegcoovfnon-his-service after which appellant

again joim his duty,

3. That as the appellant was all alome and there was
. N0 8omMe.one else to inform the departaent. Thus
-the-appellgnt remained zbsence for 71 days from

his. duty.

b, That on the basis of above mentioned ,bsence £
charge sheet was {ssued agatnsf the appellant
.- alongwith suasary of~allegat£on by respondent No.3
.<;Copies~of charge sheet and summary of allqutioﬁ

' ‘are attached as anneure A and B).

5. That an enquiry was comducted by respoadent No.l

at the back of appellaat , @opy of departmental

Enquiry 1s aamexure C).

P---3




7.

GROUNDS:

A

B.

C.

That on 30.8.201%, the appellant was dismiss d

from service, (copy from dismissal from service is attach

as annexure D), The appellant filed departmental
appeal which was rejected on 27.8.2014, the appellant
filed Mercy petition which was also filed. Copies of
the departmental appeal, rejesction of appeal and
Mercy petition are attached as annexures E,F and @
respectively.

That now the appellant comes to this Hon'able xamekx
Tribunal on the folloe ng grounds amongst other

inter-alia :-

That the impugned order dated _30.8.2013, and

27.8.2014, are agaimst the law, facts norms of
justice and material on record, therefore not

tenable and liable to be set aside,

That the absence was not {ntentional but due
to severe domestc problems for which proper
explanation has been given.

That the enquiry was conducted at the back of

appellant and finding itself explans malafide

of enquiry officer {tself,




. D

E,

-l

. That the appellaat has mot boea treated uader
.the proper -law despite ke was & civil servaat
of the provimce. .therefere the impugned order

_1ayliab10 to be set aside.

. That as the appellant has xot treated accordiag

to law and rulos.and;cond;inod un~heard.

. That additi{enal greumds will be raised at tke

.time.of argumenta with peramissior of 1this

.magp'ablo Tribunal.

1t istherefere. most humbly praysd that the

appeal of tho appollant may be accepted as prayed for,

Dated: 11.,9.2014%

Loy
M
Appelliant,

Through:
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BEFORE THE K.P.K SERVICE TRYBENAL, PESHAWAR.

C——————

‘Z-toernllah Khan esee¥/Baess The Provimcial Police Officer
and othe. s,

!! F;DAVIT .
§'~Zaﬁoeauilahwlbtn“"‘*°’“B‘d'h““zfz.9’*
”R/Ojuor¢1¢atauuwrdothrobymsolennlyvﬂff*”'”“a"d‘clar‘W.-%l
hoaih#thaemtho%c.-@cataw§fwth,winstan©M.’peagwgrcnxruomnndﬁ
;&orreetmtoﬂtheubostmoﬁwa!~haovlt680wﬂld“b‘ii°£“émdm&hf&;

..... £

mething has peea concealed frem this Ropilblo Tribunal.

\,},{E

DEPONENT.

idontifqu By:

Advocate ,Peshawar




* RESPONDENTS - -

&
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BEFORE THE K.P.K SERVICE TRYBUNAL, PESHAWAR,

SO C-ET Y

AT 2,
(SRR [

PRSP | R JURRE

Zafeerullah Xhas  ...v/S..s.P.P.0 KPK, Peshavar-etc.

ADDRESSES OF PARTIES
ARPELLANT |
Zafeerullak Khaa son of Badeh uz Zamaa R/Q Nord Khas, Banau.

s

T - Qho‘rrivipcigl Pelice Qtficar K.P,K, Peshavar,

2. Regieazal Police 0fficer Bamau Regiez, Banzu.
3. . District Pelice Officer Bamnu.,

k. Dy: Superimteadeat ef Police HQra, Banmu.

- Appellant,

FAKER-B-ALAM JHAGRA)

Advocato,!@shavar.




CHARGE SHEET: ‘ ¢

Z

-WHEREAS | am satisfied that a formal enquiry as contemplated in
" the NWFP, Police Rules, 1975 is necessary and expedient. _ -

" AND WHEREA'S | am of the view that the allegations if established
- . would call for a major penalty as defined in Rules 4(b) of the aforesaid Rule.

NOW, THER_E[-;ORE, as required in 6-1 (a) of the aforesaid Rule |,
ABDUL GHAFOOR KHAN A"RIDE District Police Officér Bannu, as competent
authority, hereby charge you Constable Zafir Ullah No.1011 for the allegations,

* attached with this charge sheet.

AND | direct you further under rules 6-1 (b) of the aforesaid Rules to

put in written defense within 7 days of the Receipt of this Charge sheet as to

_ whethér major OR Minor punishment as defined in Rules 4-1(a)-(b) should not ;be

| ‘.award%d to you. Also state at'the same time whether you desfre to be heardiin
person1|.

I . - . . . .
! * - In case, your reply is not received within the prescribed period

without sufficient reason, it would be presumed that.you have nothing to say in
+your defence and the undersigned would be at liberty to take ex-parte action
. , straight away against you.

{

S T
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SUMMARY OF ALLEGATIONS,

You Constable Zafir Ullah No.1011 were found to induige in

misconduct under the following allegations:

t

That ydu while posted to PS Mandan absented yourself from govt
dyty w.e.f 11-1 0-2012 to 13-01-2013 and 14-02-2013 to date without
any leave or permission from the corpetent authority.

e, . . . . e . .
. That vou are jhabitual absentee, incorrigible police official

and unwilling worker. Hence you have ceased to become a

~good policel officer by committing the above

ospl_Tals

|
commission/omissions.
]

of Bannu District is appointed to hold

departmental proceedings and submit his findings to the undersigned after

observing legal formalities.

L]

-

L4
L 4

, : Distri i
— BSannhu.

¥ 230412013
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e ! Q\“‘ pated: {4/ R 013
l[[ I ‘ s i .

Subject: |  DEPARTMENTAL ENQUIRY AGAINST CONSTABLE
~ ZAFEER ULLAH NO.1011 FOLICE STATION MANDAN.

. O

. ,

! Memo:

Constable'Zafeerullah No.A1011 was charge sheeted on the fallowing grounds.

> He while posted to PS Mandan absented himself from the Govt: duty w.a.f
11 10- 012 to 13-01-013 and 14- 02-013 to date without any leave or permnsswn

from the competent authority.

> He is a habitual of absented, incorrigible Police Official and unwnllmg worker.

" The enquiry was marked to the undersigned to probe into the allegations. The
copy of the charge sheet was served upon him accordingly. But the reply has not been
recelved to the Enquiry Officer uptill now. Statement of MHC Nlandan Shafiuilah was recorded

he stated that Constaule Zafeerullah No.1011 was aosented vide CD Ho.21 dated 19-05-013 to
D e

-date.

The said constable was summoned t tme and again for r;;ord:ng his statement. .

.
He did not appear b=fore the Enq__ry Officer and not deposit the reply of the charge sheet

e e =

i meaning thereby that he has no respect of his senior officers. No defence / proof was produced

| a—— e e

by the said constable before the Enquiry officer durang the Enqun'y proceedmgs It is therefore

L e S s e et A

e e e A R

s .

e e g e il S i~ N s e
for Major punishment i.e. dismissal from the service under Poluce Rutes 12-21.1f approved

e =

)
) requested that Ex-party action may be taken agamst the sald constable and aiso recommended
|

e

———————— i

T e T
please. « : -
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3Qrs: Bannu
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A o \  ORDER | 0,
1. My this O}‘(JL'I will dispose of the dcp:n'tmcnlal cnquiry conducteq rg,ams( Constaha
Zatir br Ullah No. 101] The allcg.nluons were that the conxtab]c While poste in ps
Mandap remained absent frop, duty from 11.10.201>
g

. SN o, duty with effi
1 .

again he i
dny.,

I

U lrom |. 4022013 till this
¥ ullicer, Sana Uty bsp Hre Banng in hl. tine

did not ; appear before the EO and djg not bolh(r tc
able’ record, it iy cslabhshcd that the

lmys !mx feported (i .
constable

Jusllfy his
accused - constable

Absence, From

thc avitil

cial duty. Retention of su
pabhc exchequer,

3. .

5 not intere:
par[menl would be ;

iled i

a burden 6N

z./Iohamm:ld Lyoal, Dro Banny

» A8 competeny zm!hcrity have come (o (e
“onclusion gy the accusey police officer i poy interesti ; 1 police serviee and he g
oY 1
therg g, ditmissed from serviee With clleet fron his date o “absenee ) ¢ 14.02.20¢1
o . : : . : W \r\
’ . o : (Moham mqb al) |
; Districe Police Officer, .
?//, 5 banny -
0 Noo LT dated 300812013,
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/ " From: - ' The Regional Police Officer, : FARN 'ﬁ’ @
‘ r Bannu Region, Bannu. . I
‘To‘: - The Provincial Police Of'ficer; 2
‘Khyber Pakhtunkhwa, Peshawar [ :
-  Now- ;),6 1 /EC dated Bannu, the Zj0$/2014
. Subject:- MERCY PETITION.

Memo:-

Kindly refer to your office Memo No. 5707/E-1V
dated 26-08-2014, _ ' | ’

In this connection, it is submitted that ex-constable

Zafeer ullah No. 1011 was recruited.in this district Police on dated 01-

 01-2008. He has passed recruit course. During the course of servuce

" he was absented from official duty w.e.f 11-10-2012 to 13 01 2013

L . = —

and from 1_4_1_9_22\013& 30 08- 2013 % '

He was proceeded'departmentally by issuing charge
‘sheet based upon summary of allegation under police disciplinary rule

1975 by the then competent authorlty

The enquiry papers were entrusted to then DSP/HQrs
who submltted his finding to the effect that the defaulter constable
was summoned time and agam to record his statement but he d|d not -
appear before the enquiry officer. In the Iast the enquary officer,_.:_ |

| recommended him for exparte action l e dlschargmg him under po“ce
i' - rule-12-21 ' R .

Therefore, the then DPO/Bannu Imposed upon h|m
ma]or punlshment of dismissal from servuce from the date of a sence
vide his office OB No. 994 dated 30-08- 2013 i

(SAJID ALL KHAN) PSP
Regional Police Offite_r,
_/_Z;Z,Pannu Region, Bannu
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From The  Inspector General of Police, . B - Qg
. : Khyber Pakhtunkhwa, a .
Peshawar. : N :

To . .The Regional Police Officer,
Bannu '

No. KA IS v dated Peshawar the £~/ L? /2014,

TR

Subject  MERCY PETITION
Memo..

Please refer to your letier No. 2263/EC. dated 27.08.2014 on the subject cited above.
The mercy petition of Ex-Constable Zafeerullah No. 1011 of district Police Ba.nnuA was
examined and filed by the competent authority. -

B N S N
) e — ’%7/&;&)/\/ ,
~ (FARHAD ALl) .
Registrar—" :
{ For Inspector-Géneral of Po&ce' ' .

//K‘Hyb"ér Pakhtunkhwa
~ o halg

/ ‘ Peshawar Y ’ ,

o

¥

G-Ve\My documents DELLNGocument\E-IE servar \combing -+.doc
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BEF ORE THE KHYBER PAKHTUN KHWA SERVICE TRIBUNAL PESHAWAR
_gpeal No. 1183/2014. :

Zafeer Ullah Khan son of- Badeh uz.Zaman R/0O

Norar Khas Bannu. ? W%“” : (Appellant)
VERSUS
(1) Provir{jcial Police Officer, Khyber Pakhtunkhwa, Peshawar.
(2) Regional Police Officer, Bannu Reéion, Bannu.
(3) District Police Officer, Bannu ;
(4) Dy: Sufperintendent of Police, Headquarters, Bannu. (Respondents)

i
B

PARA WISE COMMENTS ON BEHALF OF THE RESPONDENTS

Respectfutlly Sheweth:

PRELIMINARY OBJECTIONS.
1) That the appeal of appellant is badly tlme barred.

2) That the order of respondent No.l is very much legal.

.I

3) That the appeal is not mamtalnable in 1ts present form

4) That the appellant has concealed the actual facts from the Honourable
Tribunat. o

.
T
s &Y

5) That -"the appeal is b'a:'d'?in law due to ngon';:-joinder of necessary parties

6) That  the appellant has approached the Honourable Tribunal with
unclean hands. ' .

7) That the appellant has got no cause of actlon and locus standi to file
the instant appeal. i :

8) That the appellant has been estoped by.his own conduct.

OBJECTIONS ON FACTS

(1) Incorrect. During’n':'_fthe short s:ervi"'ce, the appellant has wilfully
absented himself from official duty:on many occasions.
(2) Incorrect. The appellant deliberately absented from official duty

from 11.10.2012 t6 13.01.2013 and ;14.02.2013 to 30.08.2013(for
long period)without any permission or leave.

(3) lncorrect The appellant is habitual absentee and during service, he
almost remained! absent from duty on many occasions without any
permission /leave “_ :

(4) Pertains to record needs no comments

(5) Pertains to record..The finding repolrtgof DSP/Headquarter Bannu is
comprehensive and ‘self explanatory‘ |

(6) Incorrect. The appellant deliberately absented himself from duty as
wéll as from inquiry proceeding desp1te the fact that he was called
time & again. On 30.08.2013, he was dismissed from service. Photo

copy f charge sheet served upon the appellant, annexed as "A". He

has moved time banred departmental appeal after delay about 07
— : =

-~ . . . . . . . e .
months which was rejected/filed. There is no provision of mercy

: ES . A S
K o ) N : N &



N ) petition in the rules. The appellant has willfully made his case |
barred by lawé& time. . , S .
(7) Incorrect. The appetlant has-come to the Honorable Tribunal with

unsound grounds/reasons.

OBJECTIONS ON GROUNDS.. . =

a) Incorrect. Order dated 30.08.2013 was passed in accordance with law,
rules and facts on record while order: dated 27.08.2014 is not a order /

of re]ectlon but lthe same was a- report/letter dispatched to

T

respondent No.1 (PPO) in connection with mercy petition filed by

appellant to IGP

b) Incorrect. The appellant has deliberately from official duty without
any pl’lOl’ permlssmn/leave As per hlS .service record, he is habitual
absentee. R

¢) Incorrect. Charge snefe't based on sta:te'fjnent of allegations was issued
to appellant under the rules, DSP Headquarter Bannu was appointed as
enquiry officer but appellant did not-jein service/enquiry proceeding
despite hectic efforts All the proceeding and. order was done on .
merits and without any malifid 1ntentlon by the respondents.

d) .Incorrect and misconceived. The appellant has been treated under KPK
Police Rules 1975 which is a proper law for police force.

e) Incorrect. All the c_'o'aal legal formalities were observed duri.ng the
coursevof expartee pf'pceeding Noticeé in shape of charge sheet and
wireless massages etc 'were issued and served upon appellant at home
address but he w1llfully did not respond.

f) The respondents may be allowed to raise or add additional grounds at
the time of hearlng of appeal.photo copy f charge sheet served upon
the appellant annexed as "A” ; |
Prayer: ' B

keeping in vie.\;/ of the abovei'-..f,acts and circumstances, the
appeal of appellant;i.a;'badly barred by. ljmitation, it is humbly7prayed
that the same may klndly be dismissed with costs.

)

oA

A—
Regional Police Offrcer . .. Provincial Police Officer,
Bannu Region, Bannu Khyber Pakhtunkhwa, Peshawar

(Respondent No. 2) L (Respondent No 1)

' _ . Headquarters, Bannu.
_ (Respondent No.3) - . (Respondent No.4)




BEFORE THE KHYBER PAKHTUN KHWA SERVICE TRIBUNAL PESHAWAR
Appeal No..1183/2014.

Zafeer Ullah Khan son of Badeh uz Zaman R/0
Norar Khas, Bannu. N (Appellant)

_ VERSUS -
(1) Provincial Police Ofﬁcer;-Khyber Pakhtunkhwa, Peshawar.
(2) Regional Police Officer, Bannu Region, Bannu. .
(3) District Police Officer, Baqnu ‘

(4) Dy: Superintendent of Po[j‘te, Headquarters, Bannu. (Respondents)

COUNTER AFFIDAVIT

We, the resp'o'ndents (PI‘OVi.‘I“I;C’:ial Police Officer, Khyber
Pakhtunkhwa, Peshawar, _Regional Police Officer, Bannu Region, Bannu,
District Police Officer, Bannu and DSP Headquarter, Bannu) do hereby -
solemnly affirm and dec[ai:e that the cont'ehts of the attached para wise
comments are true and correct to the best of our knowledge and belief
and nothing has bAeen'W:i'th held or concealed from this Honorable

Tribunal.

ML

Regional Police Officer, Provincial Police Officer,
Bannu Region, Bannu. - - Khyber Pakhtunkhwa, Peshawar
(Respondent No.2) o (Respondent No.1)

District Polices W r, I Dy: Superi ent of Police,
Bannu. : B Headquarters, Bannu.
(Respondent No.3) ' (Respondent No.4)

o g i,




BEFORE THE KHYBER PAKHTUN KHWA SERVICE TRIBUNAL PESHAWAR
Appeal No 1183/2014.

Zafeer Ullah Khan son of Badeh uz Zaman R/Q

PR NI

Norar Khas, Bannu. " (Appellant)

 VERSUS
(1) Provincial Police Officer, Khyber Pakhtunkhwa, ri'[?eshawar.
(2) Regional Police Officer, Bannu Region, Bannu
(3) District Police Officer, Bannu
(4) Dy: Superintendent of Pollce Headquarters, Bannu (Respondents)

AUTHORITY LETTER.

Mr. Mif Faraz Khan Inspector,;,.i_c;cha_rge Legal Cell, Bannu is hereby
authorized to appear before The Honorable Service"i’rr%:bunal Khyber Pakhtunkhwa Peshawar
on behalf of the undersigned m‘the above cited case: '
| He is autﬁ;:)rized to submit and sign all documents pertaining to the

instant appeal.

Regional Police Officer, *~ ) ~ Provincial Police Officer,
Bannu Region, Bannu. ‘ "~ Khyber Pakhtunkffv?’&,/Peshqwar
(Respondent No.2) =i . (Respondent No.1)

»
Dy Supermm%olice,

Headquarters, Bannu.
(Respondent No 3) oy “ (Respondent No.4)

E



. 'f e ; | }gmﬂ_\}-\» |
CHARGE SHEET: R

. -—*"‘——"‘"'_"“_/ o -

‘ . WHEREAS | am satrsﬁed that a formal enqurry as conternplated in

the NWFP Polrce Rules, 1975 is necessary and expedrent '

B AND WHEREAS I am of the view that the allegations rf establrshed
would call fora major penalty as defined in Ru!es 4(b) of the aforesard Rule '

NOW THEREFORE as requrred in 6-1 (a) of the aforesard Rule |,
ABDUL GHAFOOR KHAN Ai“RIDt: District Pohce Officer, Bannu, as competent -
| - authority, hereby chame ycu. vonstab!e (.aﬂr Ullah No 1011 for the ailegatrons :
' attached with this charge shéet. ' o

AND i drrect you furthex under ruies 6-1 (b) of the aforesard Rules to :
put in wrrtten defense within 7 days of the Recerpt of thrs Charge sheet as to

whether major OR Mrnor punrshment as defined in Rules 4-1 (a)-(b) should not be . )

' awarded to you. Also state at the same time whether you desrre to be heard in
person ‘ ) '

In case, your reply is not recerved wrthrn the prescrrbed period
without suffi cient reason, ‘it would be " presumed that yau have nothing to say in
your defence and the undersrgned would be at liberty to take ex-parte “action o

Icer;

\‘aasmct Pohce
q_.

Bannu.
Q10412013 "




~

r*zsoondum und'er the followmg a!iega*uons ‘ _f

e {f “{ & ‘f

SUMM‘ARY OF ALLEGATEONS".

You Constable Zaf ir Ullah No 1011 ‘were found to lndulge in

‘That you while posted to PS Mandan absented yourself from’ govt. L
duty wef 11 10-2012 to 13-01-2013 and 14 02-2013 to date WIthout .
'any leave or permussnon fto’h the competent authonty

That vou ara nabmu:d aosente e, ancorrlgnble poisce ofﬂc:al' :

and unwnllmg worker Henae you have ceased to become a .
" good .. pohce off:cer by comm:tt:ng -th'e_.' above.

conﬂmlsszon/omlssmns

DSP/ 72%/‘/‘/ of Bannu Dzstnct is appounted to hold .

'departmental proceedmgs and submlt his ﬁndmgs to the undersngned after

observmg iegal formallt'es

44'

y oy
\\D:s ﬂc«t’ Pol:ce Oﬁé

Bannu.
23/04/20 13"




BEGORE THE KHYBER PAKH

5 RE AR
- /:.w

.° In Re: Appeal No: 11837201h

zafeerullah Khan

Respectfully Sheweth:

REPLY OF PRELIMINARY OBJECTIONS

and others.

NKHWA SERVICE TRIBUNAL, PESHAWAR,
el —;_'} . : .

eseeV/S....Provincial pPolice officer K,P.X

RE-JOINDER ON BEHALF OF APPELLANT.

Re-joinder on behalf c¢f appellant are as under :-

1.
Ce
b
is maintainable,
b,
5.
hence denied,
ON FACTS
1.

That the appeal of the appellant is

impugned order is not legdl one,

within fame.

_ijection No.2 is incorrect, hence denied, the

para No.3 is incorrect, the appeal of the appellant

para No.4 of reply is incorrect, hence denied.

That para No.5 to 8 of the comment %gLincorrect

That para Nol, of the appeal is correct while

para No of the comments is incorrect, hence

denied.




R o XL ARG
2.0 That para No.2 of the appeal is gsdmitted correct

while of the comment is incorrect hence denied,

Oelehnat

respondent pepo;&odi%%cancelled some material

facts from this Hon'able Tribunal.

3. That para No.3 of the appeal is admitted correct,

while of the comments is incorrect hence denied.

b, That para No.4 of the appeal is admitted correct,

5. That para No.5 of the appeal ia admitted i
correct, while of the comments is incorrect,

hence denied.

e
i,
i

6. That para No.6 of the appeal is correct while
of the comments is aga:nst the facts so incorrect

hence denied in toto,

7. - That para No.7 of the appeal is correct while
of the comments is incorrect.

GROUNDS

A That ground A of the appeal is correct, while

objection taken by the respondent is against the 1w,

P---3

8




figact and material avail gble on record

hence denied.

B. That ground B of the appeal is correct, while

of the comments is incorrect,

C. That ground C of the appeal is correct, so

admitted while of the comments is inqprrect. hence

v

denied,

D, That ground D and E of the appeal are correct,

while of the comments are incorrect.

Ee Ground ¥ of the appeal is correct,

It is therefore most humbly prayed that on

acceptance of this rejoinder the appeal of the appellant

may kindly be accepted as prayed for in the appeal.

Apprellant,

Through:

Dated: 4,5,2017
AM JHAGRA)

Advocate ,Peshawar,




BEFORE THE SERVICE TRIBUNAL K.P.K, Peshawar.

zafeerullah Khan .....v.8////Provincial police Officer etc.

AFFIDAVIT
I, Zafeer Yllah son of Badeh uz Zaman, R/0Q
gannu do hereby solemnly affir? and declare on Oath that the
contents of the instant rejoinder are true apd correct t‘o
the best of my knowledge and beiief;and.nothing has peen

concealed from this Hon'able court.

. - DEPONENT .
: ' Identif ied By: , we ///o/—-SS'fl//'fﬁ? ~A

3y
o;':/‘fu"i
‘%7h7‘ *“«{#f’gﬁf
P e

S SR ST
B N

Advocate ,Peshawar




. O - VAKALATNAMA

BEFORE THE AAK P wete ‘/wéwm/ /gmw

OF 2017 ! |
/g/ e
')5'\{3 9 /W é///‘?/é ///“W (PLAINTIFF)

~ (PETITIONER)

R

-  VERSUS |
— S » (RESPONDENT)
| /&/M /QWW (DEFENDANT)
e ;Z»%M (s {pha

DO hereby ¢ appoint and constitute NOOR MOHAMMAD
KHATTAK, Advocate, Peshawar to appear, plead, act, o
compromise, withdraw or refer to arbitration for me/us as ‘
my/our Counsel/Advocate in the above noted matter,

without any liability for his default and with the authority to
engage/appoint any other Advocate Counsel on my/our cost."
- I/we authorize the said Advocate to deposit, withdraw and

receive on my/our behalf all sums and amounts payable or !
deposited on my/our account in the above noted matter. o

L Dated. 2§/ 8 /2017
\ - ( )\a///f"}’

\ ' CLIENT, ~
\ - S ACCQPTED

| : NOOR MOHAMMAD KHATTAK

\\ | MUHA&}% MAAZ MADNI !

ADVOCATES o

. OFFICE: |
. Flat No.3, Upper Floor,
‘Islamia Club Building, Khyber Bazar,
Peshawar City.
Ph\one 091-2211391
Mopile N0.0345-9383141
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