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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
|  PESHAWAR.

- SERVICE APPEAL No.___ | 748 /2022

ZIA ULLAH Drug Inspector (BS-17) Health Department Khyber
Pakhtunkhwa under transfer to District Bannu.

...... sesvsesannsiinisensenneneen JAPPELLANT

VERSUS
a :
1- The Chief Secretary, Khyber Pakhtunkhwa Peshawar.
2- The Secretary to Government of Khyber Pakhtunkhwa, Health
Pepartment, Khyber Pakhtunkhwa Peshawar.
3- The Director General Drug Control & Pharmacy Services, Khyber

rékhtunkhwa Peshawar.
sesessnan ceesans cesneas ceereres tesstrrasvansnen Cerrerrsrenace RESPONDENTS

'
APPEAL UNDER SECTION -4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 AGAINST THE IMPUGNED
NOTIFICATION DATED 22-08-2022 ISSUED IN SHEER VIOLATION
OF TI'!E APEX COURT'S JUDGMENT REPORTED IN 2022 SCMR439

READ WITH LETTER DATED 14-02-2022, JUDGMENT OF THE
AUGUST PESHAWAR HIGH COURT DATED 28-09-2022 RENDERED

- IN W.P_No. 3508-P/2022 RESPECTIVELY WHILE PARTIALLY

EXECUTING THE JUDGMENT OF THIS AUGUST SERVICE TRIBUNAL
DATED 06-12-2021 AND AGAINST NO ACTION TAKEN ON THE

DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN STATUTORY
PERIOD OF NINETY DAYS. . )

|

+

- PRAYER:

THATI ON ACCEPTANCE OF THIS APPEAL, THE IMPUGNED

NOTIFICATION DATED “22.08.2022' MAY VERY KINDLY BE SET

ASIDE TO THE EXTENT OF APPELLANT ON ACCOUNT OF USING THE
ILLUSIVE & ELUSIVE (ILLEGAL & UTTERLY MEANINGLESS) TERM

- OF “COMPETENT AUTHORITY” AND THE RESPONDENTS MAY ALSO

BE DIRECTED NOT TO TRANSFER/POST THE APPELLANT UNDER
THE GARB OF A BAN & ILLEGAL TERM OF'COMPETENT
AUTHORITY”FROM THE POST OF DRUG INSPECTOR DISTRICT DIR
LOWER. THAT THE RESPONDENTS MAY FURTHER PLEASE BE
DIRECTED TO ACT UPON/IMPLEMENT PROPERLY THE JUDGMENT
IN REM OF THE APEX COURT REPORTED IN "2022 8 C MR 439”
READ WITH LETTER DATED '14-02-2022", JUDGMENT OF AUGUST
PESHAiWAR HIGH COURT DATED "28-09-2022>" IN ITS TRUE

TGO TG I T, A O
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LETTER & SPIRIT, WHILE PARTIALLY EXECUTING THE JUDGMENT
OF THIS AUGUST SERVICE TRIBUNAL DATED "06-12-2021",
REGARDING THE AFOREMENTIONED IMPUGNED NOTIFICATION
AT PRESENT OR ANY OTHER NOTIFICATION RELEVANT TO THE
TERMS & CONDITIONS OF SERVICE OF THE APPLELLANT IN
FUTURE TO THE EXTENT OF AN "ILLEGAL & UTTERLY
MEANINGLESS" TERM OF "COMPETENT AUTHORI TY”. '
ANY OTHER REMEDY WHICH THIS AUGUST TRIBUNAL DEEMS FI
THAT MAY ALSO BE AWARDED IN FAVOUR OF THE APPELLANT.

R/SHEWETH:
~ ON FACTS:

Brief facts giving rise to the present appeal are as under:-

1- That, the appellant filed Service Appeal bearing office No. 16579/2020
before this august Service Tribunal in which the appellant impugned
the transfer notification vide dated 06-10-2020.

(Copy of the order vide dated 06-10-2020 attached as
Annexure -------- B RO EEEEE R A).

2- That, the appeal of the appellant was finally heard and decided vide
judgment dated 06-12-2021, by setting aside the transfer notification
and as such the ibid appeal was accepted with its respective prayer in
favour of the appellant by this Service Tribunal, while the prayer of the
appellant is reproduced as under; |

"On acceptance of this appeal the impugned Notification
dated 06.10.2020 may very kindly be set aside to the extent
Qf appellant and the respondents may kindly be directed not
lo transfer the appellant from the post of Drug Inspector
(BPS-17), District Peshawar. Any other remedy which this
qugust Tribunal deems fit that may also be awarded in favour

of the appellant.” ~
(Copies of the judgment vide dated 06.12.2021 attached as
Annexure........ccccrnninninae LLTLICTCCTPUPPIPPPPPPPRNRRAAR : ) I

3- That, the concluding Para of the judgment ibid directing the
respondents is also reproduced as under,
‘ "For what has gone above, all the appeals with their
!' respective prayers are accepted as prayed for.
¢ Consequently, the impugned order is set aside and
respondents are directed not to transfer the appellants

from the post of Drug Inspector or Drug Analyst as the
case may be. '
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'GRoqNDs:
A_f

That, the respondents instead of compliance of the judgment dated
06.12.2021 to the respective prayer of the appellant, issued an
impugned transfer notification vide dated 22.08.2022 under the garb
of compliance, through which the appellant has been posted
[transferred to District Bannu. '

(Copy of the impugned Order vide dated 22-08-2022 attached
AS ANNEXUFE. . .uuiiimisenresntiseessersseesnersseesssnnsas [T PHNRNRRERIN o) §

That, the appellant feeling aggrieved from the impugned notification
dated 22.08.2022, preferred Departmental appeal vide dated 02-09-
2022, before the appellate authority regarding the matter concerned

but the same has not been responded/decided till the expiry of

statutory period of ninety days so far.

(Copy of the Departmental Appeal dated 02-09-2022 attached
8S ANNEXUIE....veeeurreererenresseseseessesssseo. TSR » ) ¥

That, the respondent No.03 has issued an explanation letter vide dated
31-10-2022, while the Departmental appeal of the appellant is still
lying pending for final decision despite of considerable delay before the
appellant Authority. ' :

(Copy of the letter dated 31-10-2022 attached as
ANNEXUre........cimmiemiiirnnniresneersans . PRI ) B

That, the appellant having no efficacious remedy other than to prefer

the instant Service Appeal on the following grounds amongst the
others. ' '

That, the impugned Notification dated 22.08.2022 issued by the
- respondents is against the law, facts, norms of natural justice,

. Mmaterials on the record and unconstitutional, hence not tenable and
~ liable to be set aside. '

" That, the impugned notification dated 22.08.2022, issued under
-the garb' of compliance by the respondents, is in arbitrary &

malafide manner, hence not tenable and liable to be set aside to
. the extent of the appellant.

That, the impugned notification dated 22.08.2022, issued under the
- garb of compliance by the respondents, is totally based on

. discrimination, favoritism and nepotism, hence not tenable in the
- eye of law. ’ '

;: That, the impugned notification dated 22.08.2022, issued under the
' garb of compliance by the respondents, has neither been in the

interest of public nor in the exigency of service, hence not tenable
- and liable to be set aside.
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That, the appellant has been posted/transferred through impugned
Notification dated 22.08.2022, in utter violation & disregard of the
judgment dated "06.12.202 ", being defiance of the judgment
ibid, therefore the same is not tenable and liable to be set aside.

That, the impugned Notification dated 22.08.2022, is nothing but
Just to harass the appellant and to pressurize for not sustaining
against the wrong doing.

That, the impugned Notification dated 22.08.2022, is also in utter
violation of the cited Judgment "2022SCc M R 439" of the Apex

Court, by donning the cloak of Competent Authority while the Apex .

Court has held in its judgment as that,
"Using _the term ‘competent authority' but without
disclosing such person’s desi. nation & name is aqgains
ublic policy and also against the ublic_interest since it
facilitates illeqalities to be committed and protects those
committing them. Merely mentionin the competent
authority without disclosing the designation & name of the
erson who is supposed to be the com etent authority is
utterly meaningless. There is a need fo put a stop to the use
of illusive & elusive term ie the Competent Authori
without the disclosure of the Com etent Authority’s name
& designation while issuing the notifications, orders, office
memorandum, instructions, letter and other
communications.
(Copy of the cited judgment attached as Annexure...... «F).

That, as per dictum laid down by the Honorable Supreme Court of

Pakistan in the case cited as “PLD 2010 SC 483", the Honorable

Supreme Court of Pakistan as follow;

"When the Supreme Court deliberately and with intention

of _setting the law, ronounces the question, such
ronouncement is the law declared by the Supreme Court

within the meaning of Article 189 of the Constitution and is

binding on all Courts in Pakistan. It cannot be treated as

mere obiter dictum.

That, the impugned Notification dated 22.08.2022, is also in
defiance of the instructions issued by Judicial Wing of the

Establishment Department which has been circulated vide dated .

14.02.2022, in pursuance to orders of the cited judgment of the
Apex Court. { .

(Copy of the letter vide dated 14.02.2022 attached as
Annexure...........our.... NNt Erersussseestentennsnnnees vervens cennens .G).
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N- That the appellant seeks permission to advance other grounds and
| proofs at the time of hearing.
B .
B It is therefore, most humbly prayed that the appeal of appellant-
~ may kindly be accepted as prayed for.
, | -
o D
Dated 05-12-2022 - = = . = Appe lant .
o B ZIA ULLAH
. THROUGH: |
NOOR MOHAMM, D KHATrAK
ADVOCATE, -
SUPREME COUR OF PAKISTAN
- AFFIDAVIT.,

I, ZIA ULLAH, Drug Inspector (BS-17) Health Department Khyber
‘ Pakhtunkhwa under transfer to District Bannu, do hereby solemnly affirm
that the contents of this Appeal are true and correct to the best of my

knowledge and belief and nothlng has been concealed from this Honorable

Court/T ribunal. ' /7 '
i‘ l/: / '/’\ .
; DEPONENT -
.
1
f .

SN st 24

DA N T A

RSrEeievE)

TR e o e

T R I g1 = ey T A T A T e
T S By TN S A T e ST

B e e NP A S R



SRt A e
PR 1 L

LR SRR N S

Nl ST NT

IR SN VA B LA

2zt

T o 3 S e s
ROV PR D SR L

eV ALY .

e AT AT S TR NS APNG, Cie 5 2

S L e it AN

e
A

IS il £ Tein 2 W L S

P A 27 L R R NS L

RS NS

At T

HESRE S SO

ALYIOAQY o
AVLIVHY Q¥WWYHOW YOON

IHONOUHL
1NYOT1ddY

‘leadde 201155 paty OAOQR 3] JO Jesodsip [eul suy ﬁ'n
papuadsns aq Ajpumy Asoa Aew juefiadde Jo Juanxa a3 o) 2202'80°22
PSiep  uopedynou psubndw) ayy jo uonesado sy ‘uopedndde
SIL3 Jo dduedanie uo jey; pakesd Ajquiny 3sow ‘slopia s1 31 |

"MET 3 S9INJ JueASa) paynou
B Buliessid ay3 jo aanejon Osje si yiym “ispuo sjbuis e u; s1a014jo
61-58 LM wiy Bunosuuod Aq Jaoiyo £1-59 e 10} Aliouiny Juazaduwio)
40 WISy PAISA[E B SAISYI, 2 Buisn 3IUM ', ZZ0E GO SE, pa3ep

. Z00Z7d-BOSEON i d-80SE°ON dM. 8 .ZZ0Z-Z0-FT, Daiep Joma| yum peal
- BEE T WIS ZZOT, Se payd Juawbpng SHN0) xady ayj Jo piebaisip

4SIN Ul S pue juswsseley Jo uonUSU] Spyerew buiney ‘Apjesaqiep
Penss! useq sey,,ZZ0z 80 ze, Porep uonesynou paubndun auy ey -

t
| | "Juejladde s
J0 JoAej ay) ur st Aejs ay3 104 Asessadsu Sjusipasbur aa1y) 3y e ey -€

i

‘PIq!

uswbpnf ayy ul juejedde 943 Jo JaAesd sAnpadsal ayy Bunuswsidun

J0 pesisul 'TZ0z'zT'90 pelep  apiA passed leunquy adie

SI3 Jo uawWBpNL sy Jo uoneoA Japn Wi paligjsuen/pajsod usag

Sey juejadde auyy Agasaym ‘zz0z'80°zz peIep uonesynou paubndull
9Y3 1suiebe |eadde psuonusw 9AOGe 3U3 pajy juejadde auyy “ey) -7

. , 18} 0S paxy usaq sey e;eé
Ou UdIYm Ul Jeungl ) @0IA19S Isnbne sty 910§2q juejiadde ay3 Aq payl)

ussq sey uoneoyjdde siyy yum Buoje jeadde pauoRuUBW sAoqe U3 qey] -1

- ‘HIIM3HS/d

1v3ddV a31iIL IA0aV
mm

avad .6ev ¥ W 3 S'ZZ0Z. NI G3190d3d INIWOANT S.TAN03 Xady

dH1 40 IHSTT NI ,ALITUOHINY INIIIIWOI, 30 WUIL SITONINVIW

AIR3LLN B TvDITIT) JATSNTI B JAISATIT 30 50 AL ONIGHYSTH

INVOI'ldddV 40 INIIX3 JHIL O1 €¢0¢’80°¢c¢ a3Lva NOILVDIQILON
G3aNOSNdIWI IHI 30 NOTLVE3dO 40 NOISN3dSNS Y04 NOILVOIiddv

INIWINVHIA HLTVIH SA HVTIN VIZ
ccoe/ "ON TV3ddV IDIAM3S
NI
cecoe/ ‘ON WD

“UVMVHS3d ,‘
TVYNNETAI I5TAYTS VMHINNLIIVA SI9ANT SHL 90335



-

“ ° i ._'i‘:ﬁ"_“ Lot A ' ‘. . . N
GOVT. OF KHYBER PAKHTUNKHWA
) HEALTH DEPARTMENT
Dated the Peshawar 06 October, 2020

" NOTIFICATION

No..SOH-IIX/10-1/2020. The Competent Authority is pleased
order following postings/transfers of the Officers with imuehedin
effect.in the public jnterest. ~

et Ao e ee

it ik o i

Pharmacist (BS-17) Comple», Swabi Mardan vice 8¢, No. 17
7 Mr. Amin Ul Maq, 8r. District Mardan Scnier
Drug Inspector (BS-18) : .

KDA Hospital Kohat ¢

Inspector (BS-17) QG DC & ps against

vacant post. . :
Drug In:«-pectgr {BS5-17) Lal
oo AEVAL Vige St 14 .

13 Mr. Imran Bu_rki, Drug | District 9.1, Khan
. ~lgnecior (B88.17) - ’

s cd
. et it

S

r
¢

S.Mo. | Name & Designation | From. Yo
1 | Mr. Inam Ul Hag, Senior Services Hospital | Deputy Direers
- | Pharmaojst (BS-18} - Peshawar : Phermacist (BR. 18y o
| | R BS againat the vacout ;-
27 I Mr. Aril Hussain, Analyst| Drugs | Testing | & .
© 1 (BS-18) Laboratory, Pronky o
Peshawar U TSR
3 Miss, Naila Basher, | Govt, MCC, DG, DG Analy st Druy R
Scnior  Pharmacist (BS-| & PS. ] l.aboratory Pcsl"ia\.va.:'_'m:' el
18) . No.2
14 7 IMre Fazle Heaq,'| Drugs Testing | DG, DC &PS againat
’ - Pharmacist (B8-17) - | Laboratory, vacant . post
Peshawar - Pharmacist/Dl{Chemist
: ) . v 1 (13817 ;
S Mr. Fawaed Alam, | Moulv} Ameer Shah DG, DC &PS againsﬁmﬂ-
‘| Pharmacist (BS-17) Memorial  'Hospital | vacant post
Peshawar Pharmacist/Dl,’Chcmi;s..
L : ; (BS-17) .
6 Mr. Mishbah Ullah Jan | Bacha Khan Medical | Drug Inspector — (RS:

‘ : the: vacant post:
8  IMr. Abdur Rauf, | DHC - Hospital | Drug spector (Bo- 15
Pharmacist (BS-17) " | Mardan Hasptial Mardan viee &y
9 Mi.  Shehzada Mustafe | District Marden
Durg Inspector (B3-17) o
10 T, HNiamatuilah, | DHQ Hospital  Bir | Driig Ingpecter (BS-171 b,
Pharmacist (BS-17) Lower, ~lagaingt vaeant post,
11 iMr o Zia Ullak, Drug | Dir Lower, arnacist  (BS. 03]
: Inspector (BS-17) : Haspiral Dir Lower v
C I No 16 :
12 Mr. Ronhullah, * Drug | District Charsadda, 41}?557#&{11{:‘ Direcior (B3.

ii

Pharmacist (133- 1
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BETTER COPY: 8

GOVERNEMENT OF KHYBER PAKHTUNKHWA
’ HEALTH DEPARTMENT

Dated Peshawar, the 06 10.2020

NOTIFICATION

NO.SOH- III[10-1[2020 The competent authorlty is pleased to order of the postlngs/transfers of

the Officers with immediate effect in the public interest.

A T T T )

SNO Name of Officers & Designation From To

1 Mr. inam ul " Hag, Senior | Services Hospital | Deputy Director Pharmacist {BS-18) PS

: Pharmacwt (BPS-18) Peshawar against the vacant post

2 Mr. Arif Hussain, Analyst (BPS- | Drug Testing | Analyst Pharmacyst, Services Hospital
18) Laboratory, Peshawar vice Serial No.1'
1 Peshawar

3 Miss. Naila Basher, Senior | Govt, MCC, DG, | Analyst Drug inspector Laboratory
Pharmacist (BS-18) DO & PS Peshawar vice Serial No.2 :

4 ‘Mr. Fazle Hag, Pharmacist (BS- | Drugs Testing | DG, DC & PS against the vacant Post of
17) Laboratory -Pharmacist/DT/Chemist (BPS-17)
] : Peshawar .- e

5 Mr. Fawad Alam, Phamacist (BS- | Moulvi  Ameer DG, DC & PS against the vacant-Post of
:!l7) Shah  Memorial PHarmacist/DT/Chemist (BPS-17)

Hospital . ’
Peshawar

6 Mr. Misbah Uilah Jan Pharmacist | Bacha Khan | Drug Inspector (BS-17), Mardan Vice
(BS-17) Medical Serial No.17‘ '
! Complex, Swabi .

7 Mr. Amin Ul Hag, Sr. Drug | District Mardan Senior Pharmacists (BS-18) KDA Hospital
Inspector {BS-18) Kohat against the vacant post

8 Mr. Abdur Rauf, Pharmacist (BS- | DHQ Hospital | Drug Inspector (BS-17), Hospital Mardan
17} _ Mardan " | Vice Serial No.13

9 Mr. Shahzada Mustafa, Drug | District Mardan - Pharmacist {BS-17), DHQ Hospital .
Inspector (BS-17) Mardan Vice Serial No.8 )

10 Mr.  Niamatullah, Pharmacist | DHQ Hospital Dir | Drug Inspector (BS- 17), against the| -
(BPS-17) Lower, | vacant post

11 Mr. Zia Ullah, Drug Inspector | Dir Lower Pharmacist (BS-17) Hospital Dir Lower at-
(BPS-17). “Serial No.10

12 Mr. ‘Rohuliah, Drug Inspector | District Assistant Director DG,DC & PS agamst '
{BS-17) Charsadda the vacant post.

13 Mr. Imran Burki, Drug Inspector | District D.I.Khan Drug Inspector (BS-17) Lakki Marwat
BS-17

i,

Vice sr.14

Yair
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Karal: i

14 | Mr. Ibrar Khan Drug | District Drug Inspector (BS-17)
i} Inspector (BS-17) Lakki vice Sr. No. 15.
." ' ‘ Marwat '
Mr. Muhammad Saleern | District Drug (nspector (BS-17) DK
| Drug Inspector (BS-17) . | Karak. vice Sr. No, 13, _
1 Mr. Manzoor Khattak, | District Pharmacists (B3-17) 1\[‘%
Drug Inspector (BS-17) | Peshawar against the vacant post. .
Mr. Shoaib Drug | District Pharmacists  (BS-17) G
Inspector (BS-17) Mardan * | Swabi against the vacant jx

SO ——

H

Secretary to Govt. of Khyber Pakhtunkhwe

Endst of even No. and Date

e 4 bt b s
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10.

1

Copy forwarded to the:

'Director General
Pe:.hawar ~

Pakhtunkhwa, Peshawar

In charge, Drug Testing Laboratory, H
Medical Superintendent Services Hospital,
Medical Super m’renaent Moulvl Ameer £

Peshawadar:

Health Department

.'The Accountant General, Khyber Pakhtunkhwa, Peshawar
Health Services,

Khyber

Director General Drug Control & Pharmacy Sermceq EQRRSERY

avatabad, Pesha:
Pe .Jh awai,
Shiah Meyorial Fenses

Medical Supeuntendent DHQ hOQpltal concerned.

Hospital Director, BIMC Swabi.

District Health Officer concerned,

1. The Deputy Director

12, PS to Minister of Health

1
1

3. PS to SecretaryHealth
4. PAto :

~ District Accounts Officer concerned
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SECRETARY TO GOVT OF-KHYBER PAKHTUNKHWA

| BETTER COPY: 9
14 Mr. ibrar Khan Drug Inspector (BS- |- Distrigt Lakki | Drug Inspector (BS-17) Karak vice Sr.
17) . Marwat No.15.
15 N;r; Muhammad Saleem Drug District Drug Inspector {(BS-17) D.I.Khan vice
- Inspector (BS-17) Karrak Sr.No.13
16 . Mr. Manzoor Khattak, Drug District Pharmacist; {BS-17) kda Kohat
Inspector (BS-17) Peshawar | against the vacant post
17 Mr. Shoaib Drug tnspector (BS-17) | District Pharmacists {BS-17) Swabi against
: I : . Mardan - the vacant post
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Appeal No L6578/’7020

Date oflmtltutlon't
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Date of Decnsnon

11 01 202}

06 12 2021
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Trlbunal to- chqllenge theu Tt ~nsfexs flom- the| post of Drug, lnspectons/Drun

' Anaiyst to the post of Pha1n1a01sts w1th the prayer CO])led herein below:-

MERTMEE S

"On acceptance of thzs 'app"' l~'the zmpugned NO(I/ICUHOH dated

53:5/7020 16579/7070




Iespecuve Memorandum of Appeals The 'tppel'l

: OF de1 w1thm'~cad1 ‘e

'and of unpugned order follow“l Dy the copies of

departmemal appeals are dvallable on record as annexed with their

Y

ants” have disputed the

transfer as made vnde rmpugned order, Q‘p,._ché.- ground that in terms of
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RN ObJeCtIOI"IS subnutted that {he appeals havmg been filed with malatide
~mtent10ns ar e‘h-able lo be d:smlssed as theqmpugned transter notification

. . e
. B

h'is been lSSl.led in accordance wnth Secuon 10 of I<.hybe1 Pakhtunkhwa

c e

+ .

e C1v11 Servwnts Act 1973

,5. : We have: he'udthe arguments and perused the record.

o 6 The arguments of the .partxes re,vq;lve alound tlu.u ‘submission in

o wntmg made in Memorandum'r of-fa'p'p"e'él .;'sihd"'{i\?r:i'ttenf'rei)ly respectively

and dlsquss'ed-heneip-:,abo\re;. “

3 1c sexvnce nor

. a0

that tl ough.ﬁlmpugned ‘nottﬁcquon the

'lppellants has beén: uansferred«agamst the wreng cadre/post; that

B T

et .-




N f‘l- |
’ :ll\ :.; . ‘f‘ . o ._ ' | P
. ; thxough 1mpugned -netxﬁcquon- s vnohhon of clausc] and TV of the
' - T anstellpoc;tmg policy of the Govemmenl of Khybu Palkhtunkhwa.

8. Learned AAG on behalf of respondemb wbuucd the arguments

; advanced by le'uned counsel for thc appell'ants and has argued that the

appell'mts are employees of Heallh Departments sulwled tlnouz,h Public

Service. Commlssmns of K_hyber Pakhtunkhwa but then per foumnce is

: quesuonable on the b'lSlS of thair 1onthl .‘prd'gresS‘.:"reports_con_npile'd on

_qumes I at the

i ,;é{._uf;_eleva'nf;’m1‘!55%156:1&5@-.’,;-
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o o9 ]‘or 'my reason but; as ~matte1 of fact the posts held by the f
.o,' . - . R .
AT Aappellants as- Drug Inspector or Dl;ugz.‘:A{J,la-lry-s_t‘,,as the case may be, were

’
) . . .

-~ . -

3 .-

g0t vacated ‘by ~t1=ansfer of the appellants dnd hllcd by posting of the.

- -'mdwnduals from the cadre of pharmacxsts.,The appelldnls mconsequence

v y o

of thelr transfe1 have been posted agamst non cadre ‘posts.” The main

A - ———— g 4

defense of the respondents Ites m thetr repiy to p'n.nti of the

'l

PR

‘V1de

;memmandum of appeal-sIt'has been~stated

»para 4 of appeal that by_»

e

——

The reply of the respondents

: the cl'e_/?éiency

-fpps_z_;- ﬁigﬁzf‘,ﬁersbn_,_ on right

———— =~ ——

.;so (cmy dn/,_g mspecrar or an

—— -

analysz‘ at DTL (who are the cadre.of t‘he 04 to 05 person.s) can be

trans ferred ma/cmg tlzem lzab/e 16+ wor/( in ho.spzml under the close
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fo e sz;}aerﬁf&#bhf'ﬁjf hospztaladmmwtratronanl vice versa. Those who
) are .-r:r?d'iﬁ;_sjferr"e'd ﬁ*o‘rﬁ,hé;};’z’(@f ;O“,‘.L’?-”/‘l"h: the field us diug inspector
are n;-e'menddusiy.j workmg removmg the borrlenecks  and
f.iigh-lligb:ﬁihg. a lotof malpracnces prevzomly done by their
predecessorwhohave beensaakedfromﬁeld duty. In other similar

‘cases;. the  drug ‘inspecioEs who-.are.sacked ‘are. under: probe at

~Provincial Faspection

10.  From the divergent pleadin

- 'Pharmacist'is.

. 11 - For answer

1976, Analyst means ‘4n Analyst appémtedbythe Government under the
JAct. Inspector-means an Trispécto rdppomted by the Government under

the - Act: BOardmeanStheQuahtyControI ch;)";‘u?d for the Khyber

Pakhtunkhwa- Province.set p;t'})f”ﬂﬂdéf::ﬂSec,t‘i’on_l'.l'.(of the AcpRharmacy




.means a shdp , store: or‘-:pl‘QCei
- enforcement staff}s ] ]

; - Form-1: & ‘Form-2, respectiy

o 7’;(;3‘ . 1'1:10ni‘tf"c_'>i7'~ the: '-_-qi;i‘a-li.lg

- .performarice, ofi.al

~ Andlyst, - we: have.-no

. pféébl‘iptid'n’;" Part-llef ibi"a;:lﬂi;fé

BER ‘provides that : anInspectorand '

In speé;o;'jl;-Dfu:g~ Analyst ar

heredrugs are.compounded-or prepared on
gfﬁ&éé&d%_ap]j(')‘iintment and funclions of
A I‘lParﬂ—l'I of the said Rules
Smelt -ﬁloi.n;tl'll'y; returns i

and a Summary. on:the .

dmanrstration: or in

tes thie’ qualification

of

te

05 yéars! Thesame:rules

alysts: From the given

0g ]:1.1.3}5(&61;0 i~and Drug

“the fifI‘ﬁspector-
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’ jmethod ot recruntme

rule (2) of’ Rule 3 of 'the-* Khyber .J"alchtunkhwa ‘Civil  Servants

1,

(Appomtment Promotlon and Transfer),Rules, 1989 aid- down the

e 2

"-othel conchtlons of service

.’:‘

52 of the appendlx '1he

to that of

.K« o

-l

to work 1 hosp al unid ,nthe closc,supel»wston of hospml" administration.

A ,’.hh .....

- ' ’ 2 r ae
T l"..‘\"“:\ N R R LR
[Sq PR Wi
Skt
peatnd R E )
ot - . Hane

i

-1
s

Dl e

e
[



)

6]/.

hxghhglmnt, a lot ot dtscrepancxes done by their p1 ecleeessms who have

' 'been s"tcked ﬁrom f eld duty

12.. The reply of the respondems as, dtscussed '1bove revolves around

) o the expedlency of ﬁllmg the Drug Regulatory posts by inter se- transfel of

| ~the hoiders of -the post of Drug Inspector/D: ug Analyst and of
.Pharmacxsts by merger of thetr cadre to ensure the dtsc:plme and qualtty
of performance purportedty for the pubhc good We ane not supposed to
..‘.doubt the mtentlons of the respondents for such exped:ency but at the:
same ttme we have to see: tll"lt such an expeehency is mfconfox mity 1o the
| law and 1u]es on the subject Artncle 240 of Constttutxon -of Pakistan
, enshnnes th’lt subject to the Constltutlon the appomtments and
,condltlons of serv1ce in the Serw; of Pak;rstan-sh'tll wbe cleteu mmed by or
. ‘und'er the Act of Parharnent Jh g:ase Qf the-servxces of F eclemtlon and by
.' or under the Act of Provmmal Assembiy in case ef semces of Px ovrhce
and. posts in connectgoh wlth.ai;falrs of the Provmce In pLu suance of this
commaod of Constltutton the P10vmc1al’Serv1ce Laws i.e. the Khyber
Pakhtunkhwar Civil Servants Act-, ,1'97'3 and Rules made there-under are
in place j in genettal be51des other Specml SCIVICC laws tor particalar posts
and servnces n connection with affairs of the Province. As already
. discussed above the: notnhcatlon dated 09/04/2006 |ssued IN pursuance tw

Sub Rule-(2) of Rule 3 of (APT) Rules, 1989 is thele which laid down

the' method of recrultlnent,-.q.ua-lt'ﬁoatio'n and ‘other conditions of service

-+ Page 10:0f12




Qupreme Cour of Paklst'ln

m the case of Muhamm.t(l Sharit
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~Copy forwarded 1o the:-

;8. Dislrict.Accouhl.. Of(“u,r :cnnccmr.d‘
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R PRI l\‘l"l\ﬂl' ()l

Kivigp p AT O NI
HIATL |1|i)i|n\1\1r-n\1"c:// —

Dated Pesling. A the s ‘

NOTIFICATION S

Oz 2600002 LA nspector 30 In COMPUARCG G (e S, o

DA IS TN

_f "-h"v\"zr judpuient dated O6-12-2001 in Norvice Appreeal o lF.T.j’u;‘_,;.,—“.e-,. e )
ton\; quent upon the approv al af cormperent authority, the postin AAEAREL e
m the iunm--m-- Chiel Diuy fn:.'p.,,-crnr/i',"r'u_:: Inspectors irg SBGINL i ety fniie
- . - 7
\5' Thinmediate eect.
i € ol Oificers | From CTe O Rennein
: X l)l“'”ll-l(h\n ' f :
BloSved  Sgbammad | iniet Tharneen e T '
: Asad Yalined Chief i (E5-793, HiA, i tnspoctor [I7 R 2 V
: ;: g::uirr.- inspectoy ' RO B Disteict DL Rian o
CEOUvaR T Abbasa '.? T i T -
| e “l"l" i,\ 1 » } b man x
: Dwpuctnr ]’:.S..'n:). ' ;; ©1yi J P e ‘.-rm. 5
i L ¢ Hospitai . Districe
T e _.I resh : ,hlum ETA
: A i Moo Senior i :\Hc.’:fiy “;x.—,,-r ronnrtin D6, [\(‘,-4,»‘ S N GCCOEY (,jl‘l;—ii;,{fi;ﬁ'ﬁ?;! \ ) E
b Drug Inspector | pracecding under E&D Rules, 2011, o
SN E S L R ‘ y
!i' }l | Arit Hussain i Senior fharmacist F Drug ;\I‘u—" ;‘\;‘;;*liﬁ?{"::h'::
i P ANalysLBSaR PIBS-18), Services | (RS-19), Drig b post. : &
; i Hospital, s Testing Laboratsiy :
e e e S Peshaar, (DL}, Peshawar, - e -
Fh. | Manzoor nhmnd Drug inspector i Drug Inspector | Against the
i Fidrug Inspector f35- { (ln 17}, Diswrice ! (BS-17), Disteist Div : post
iz e s PEShIG N ; Lowar, :
L Uiiah D"“%’ | D 1y ?n’}- 2L | F':ns' Inxp',ct:r_'r-’:;
: Dinnpoctor [S-17 fl’ﬁ t7Y, Districy 5 (8S-17), Distiiol IS
OO A 11 of WA i__’}”'““ S U
Y7 _U“mm] i ahnnh _i=.'unur. 1--n;rtln1h- DR "um.errm""\ I ';1
Y han m U I pmu ading under B&D Rules, 201 1. .
i[ .aii:in;: e P Drug Inspoctor | winst the s
Amwvar Drug f posting ati fE“‘—l?'), District | ;w".-::t.. .
,laspector BS-17 4 Divectarate of I Karak, ' Lot
i t Drug Controb &y :
E Pharmacy ; Lol
: f Services,  Khyvber ’
[ [ Pakhtunihwa, ! Do
: i Peshawar. i § Co

-5d-
Secretary to Govt. of Khyber Pakhtunlihwa
Health Department

Endstoleven Na g Date. e : R

1. Accountant General, Khybcn I’al\hwnkhwa Pc hm-.:n ,

2. Director General, Drug. -Copt;ol- _& Ph :m’xcy %n _I}i‘hyoer
Pakhtunkhwa, Peshawar, - .0 . '

3. Registrar, Khyber T lkhtlmkth Scrvxcc Trlbunal PCSI'I:I\V’H‘

4. Mc;i:ca! Supu mtcndcnt D!IQ lioqnt;ilf cgn
-
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GOVERNEMENT OF KHYBER PAKHTUNKHWA .
HEALTH DEPARTMENT

Dated Peshawar, the 22 08. 2022

NOTIFICATION
NO. SOH -111/7-767/2022(Drug Inspector):- n compllance of the Serwce Trlbunal Judgment dated :

06.12. 2021 in Serwce Appeal No. 16578/2020 and consequent upon the approval of competent

authority the posting transfer orders of the following Chief Drug Inpector/Drug Inspectors/Drug

|
Analyst is hereby made w:th immediate effect.

T IO TN o o PR A

Remarks

Endst of even No and Date. -

SNO - ’\lame of Ofﬁcers&Désignation From To
1 §yed Muhammad Asad Halimi, | Chief Pharmacist (BS- | Chief Drug | Against the
Chief Drug Inspector BS-19 . 19), KDA, Kohat Inspector  BS-19, | vacant post -
| | ' District D:1.Khan :
2 ;I'ayyab Abbas  Cief Drug | Chief Pharmacist (BS- | Chief Drug | Against the
nspector BS-19 | 19), Services Hospital | inspector  BS-19, | vacant post
g , Peshawar District Abbottabad
3 Amin ul Haq Senior Drug i Already under report to DG, DG&PS on account of
Inspector 85-18 - .| disciplinary proceeding under E&D Rules, 2011,
4 Arif Hussain Analyst BS-18 Senior Pharmacist {BS- { Drug Analyst {BS- | Against the
: 18), Services Hospital, | 18), Testing | vacant post
Peshawar Laboratory (DTI.) | -
) Peshawar. )
5 ManzoorAhmad Druglnspector Drug Inspector (BS- | Drug Inspector (BS- | Against the
BS-17 17), District Peshawar | 17), District Lower | vacant post
) Dir -

6 Zia Ullah Drug Inspector BS-17 Drug Inspector BS-17, | Drug Inspector {BS- | Against -the
' I District Lower Dir 17), District Bannu | vacant post
7 Muhammad Shoaib Khan, Drug | Already under report to DG, DG&PS on account of

Inspector BS-17 disciplinary proceeding under E&D Rules, 2011.
8 Shazada Mustafa Anwar Drug | Waiting for posting at | Drug Inspector (BS- | Against the
!'nspector BS-17 Directorate of - Drug | 17), District Karrak | vcacat post
‘ Control. & Pharmacy :
f Services, - Khyber
: Pakhtunkhwa,
: Peshawar
. .sd-

SECRETARY TO GOVT OF KHYBER PAKHTUN KHWA
HEALTH DEPARTMENT
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P
- : PSIC.SKhyber Pakhiunkha:

To, ' _ PiaryNo_&, 9 0& W&

- - e W09 [ 2ena e
The Worthy Chief Secretary, | j
Khyber Pakhtunkhwa Peshawar,

-Subject; (l))f:‘.PARTMENTAL APPEAL FOR PROPER IMPLEMENTATION
i : APEX COURT JUDGMENT’S REPORTED IN 2022 .
39 READ WITH S CUR

Judgment announced by Honorable Service

! Peshawar vide dated 06/ 12/2021, on the
lsubje_ct note above, the undersigned humbly submits as Jollow. '

1) That, the august Serpice Tribunal accepted Service Appe,ql
f* No.16579, in respect of undersigned and set aside the
ransfer order in its Judgment passed.vide dated 06,12.2021].
(Copy of the judgment dated 06.12,.2021 attached as
7.0 Annexure “ar,

PX

2) That, the Health Department issued an impugned notification
vide dated 22.08.2022, while partially executing the
“Judgment of august Service Tribunal. )
 {Copy of the notification vide dated 22, 08.2022
.- attached as Annexure “B”),

S ey

Vs

o 3} ‘That, .the above gfmpugnéd notzfi'catiohi-is violative of the . ) S

‘Subject Judgments passed by Honorable Supreme Courtof ...
Pakistan by not disclosing the designation & name of the”

e Competent Authority being an illusive & elusive term.
o {Copy of the cited judgment attached as Annexure “C”),

 4) That, in this regard the Judicial Wing of the Establishment
"' Department has already issued crystal clear instructions
vide dated 14.02.2022, to-comply with the judgment ofthe .
Apex Court in its true letter & spirit.(Copy of the letter vide -
.- dated 14.02.2022 attached as Annexure “D»);

| Keeping in view entire of the above, your kind honor is hereby
requested to please review the impugned notification while executing the
Service. Tribunal’s judgment and to rectify the same in light-of judgment
passed by Honorable Supreme.Court of Pakistan reported in-2022 SCMR

‘read with letter dated 14. 02.‘2022,',which_hasa binding effect on the all -

state’s functionaries/ Judicial Authorities in
Constitution of Islamic Republic of Pakistan.

,,,ofAnié%;;sg & 190of

| ZIALLAR, o
Provincial Drug Inspector (BS-17), |
: "~ District Dir Lower. .
R Re‘g;'érbr Honorable Service. Tribunal Khyber Pakhtunkhwa l.?eshawalr. :
S . ziAuLLAH,
R Provincial Drug Inspector (BS-17),
B S District Dir Lower.,

R Tde TN
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_if-?-“ L TY o & PHARMACY SERVICES - g Yy

3 -g’ O DIREUTUKATE URNERAL UNRUU LUy vy

Al communication should be addressed to Lhe Uirector Lencral Ulug Lontrol § Pt f/rrmn y Survices
DG Phone, v92-01-9222821 No.  1042-47 IDGHCIS022

Email; directoraledcps@gmail.com ‘Dated the Peshawar: _31/_10 12022

'l"o - ) A : /4 )
o k W - 2_Lf -
I. Mr. Syed Muhammad Asad Halimi : '

Chiefl Drug Inspector (BPS- 10)
Dara lsmail Khan.

2. Mr. Tayyab Abbas
Chief Drug Inspector (BP3-19)
Abbottabad.

3. Mr. Manzoaor Ahmad

J Drug Inspector (BPS-17)
Dir Lower.

4. Mr. Zia Ullah
Drug Inspector (BPS-17)
Bannu.

i : !
Subject: EXPLANATION

| Reference Gchrnment ol Khyber Pakhtunkhwa Health  Departmernt
| .

NoAtific‘.agion No. SOH- I/ 7- 962/'70'72(Dru Inspe(_tor} daLed 220 August, 2022 and (his
Directorate Endorsement No:917/DG, DCPS/ 2022 dated 25% August, 2022 (vopy

i
cnclosed]. '

3 Whereas the Competent authority issued your transler m'(lc'r reférred abuove

in the ¢ ;omp lane ¢ of Services Tribunal Peshawar judgement dated 06- 1’2 2021 in servioe

_appeal ll"\lu. lb&r&/.%O.?O.

Whereas you are not obey the order.of the competent authority. and vour

Carrival fdeparture report is not reached o this Directorate after the lapse of G8 davs (2

mtmth§ & & days) time Period. It tantamoeunt your disobedicnce’ ur this vegard af oo

¢

taking compliance of order of the Government.

i

You are hereby called upon to explain that why disciphnary o Lurln"ll';
under L.é\'D Rules 2011 are not initiated against you lor not lui g the charge

sl:llelaLed pt‘:rlod alter issuance of the natification No.. SOH- 111/7 7(,’1 2022(0Dray

“Insgpector) dated 227 August, 2022 and Directorate endorsement No. 917, DG DOPS;

2022 dated 25U August, 2022,
} .

LN

? A | L " DIRECTOR GENERAL,
b o Drug Control & Pharmacy erwces
. Khyber Pakhtunkhwa Peshawar.
Ce: :
1. DhumL Account Oﬂu er, [’eshqwdr Kohat D.LKhan, Abbottabad, Div Lower &
B.mnu

2. Hm tion Officer (H-111) Govt, of KP Peshawar Health Dvpmlnm i with relerence 1o
”t;"cllll] Department letter Nu SOH- III/7 262 /‘7() 2 (Drug Inspector) dated 2o

Awrusl 2022, _

AN



mailto:difectoraledcps@gmail.com
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B uprmlc.(r‘uu rt of Pakistan)

resent: Q;I?.i Faez Isa and Amin-ud-Din Khan, JJ ‘
l’ll()\’lNCE OF SINDH and others---Petitioners _ lg,.
Vers u'_s i A ' , : B
 SHAHZAD HUSSAIN TALPUR---Respondent
Civil Petitiqn No. 407-K of 2019, decidcd‘on 30th December, 2021

(«Agai']s{ the judgment dated 15.03.20]9 passed by the Sindh Service Tribuna-l al Karachi in
. Service Appeal No, 815/2017) ' o

© (&) Sindh Csivil Servants (Appointment, Promotion and Transfer) Rules, 1974--.

----R, 4(1)-;&-Sindh Public Service Commission (Functions) Rules, 1990, R. 3(1)(i)---Special Auditor,
- Cooperatiye Srocietics-«Appoimment, legality of---Special Auditor was required to be selected by the
vainciul"’lj’ublic Service Comumission ('the Commission')-:-Special Auditor was a grade 17 post and’
the Seerctary, Cooperative Societies was not authorized to-either select or uppoint a person in Grade
17. : ' =
Perusat of the original file and documents pertaining to the appointment of the respondent us
Special  Auditor, Cooperative Societies showed only the relevant notification appointing  the
- respondent;jthere is nothing therein regarding the number of persons who had applied for the position
"ot Special Auditor, how many had participated in the test and interview, the results of such test and
interview, and culminating in a seriatim listing of the applicants in the order of merit - the meri list.
The respondent was pre-selected and appointed by the Sebretary, Cooperative Societies and- this was
. done without making him take any test and/or interview ‘

The! Secretary issued the notification appointing the respondent by using the ubiquitous term

. competent authority, without disclosing the designation and name of the competent authority. Secretary

- ufso did not idisclose that he himself was the competent authority in respect of appointments 1o a Grade
16 position! To enable himself to appoint the respondent, the Secretary illegally downgraded the
position ot'$p'¢cial Auditor from Grade 17 to Grade 16, and, to ensure that the nexus between him and -

. the tespondent went unnoticed the Secretary did not mention the full name of the respondent in the
notification and lelt out the names shared between them -'Mir' and "Talpur',

Special Auditor was required to be selected by the Provincial Public Service Commission {"the

“Commission'). Special Auditor was a Grade 17 post and the Secretary was not authorized to ¢ither

select or appoint a person in Grade I7.-In selecting and appointing the respondent as Special Auditor

- the Secretary had acted illegally. Respondent was nol selected by the Commission yet he was

appointed as Special Auditor, and, it would not nmake a difference even if it be accepted that the post of

Special Auditor was in Grade 16 because selection to Grade 16 posts wus also 10 be done by the
Commission, Appointment of respondent as Special Auditor was patently illegal.

i . . .

" (b) Civil service---

B —---Appointn!wm---Use of the (erm "competent :authority" in notitications, orders, ollice
-memorandums, instructions, letters  and other communicalions-——Dcpreculcd---LJsiug the  term
“‘competent authority' but without disclosing such person's designation and name is against public

policy and also against the public interest since it facilitates illegalities to be committed and protects
“those committing them, ' :

Itis an individual who holds a particular position and by virtue of such position exercises

" power. Merely mentioning the competent authority without disclosing the designation and name of the

person who is supposed 1o be the competent authority is utterly meaningless. Non-disclosure serves 1o
-obluscate an{d enables illegalities to be committed, '

3 : . ’

I
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3 " The use of vague and imprecise fanguage, such as, the competent authority, in luﬁuzit LS i,
’T,\ 4 " anathema and oftentimes results in avoidable disputes, which unnecessarily cons@mgZLshe
) l;ﬁbiic resources. The use of accurate and precise language helps. avoid disputes. Using the term the
competent hbthority but without disclosing such person’s designation and namie is against public policy
and also against the public interest since it facilitates tllegalities to be committed and protects those.
commilting them. Every functionary of the government, and everyone else paid out of the public

exchequer, serves the people; positions of trust cannot be misused to appoint one's own or 10 ttlegatly
exercise power. ‘

There is a need to put a stop to the use of the illusive and elusive term - the competent authority
without disclosure of the competent authority's designation and name. Therefore, all the Provineiul
-Governments, Registrars of the Supreme Court and all High Courts, and through the Registrars ol the
High, Courts all District and Sessions courts, are required to issue requisite orders/directions that they
and their respective functionaries, semi-government and statutory organizations whenever issuing
notifications, orders, office .memorandums, instructions, letters and other communications must
disclose the designation and the name of the person issuing the same to ensure that it is by one who iy
‘legally authorized to do so, and which will ensure that such person remains accountable.

. Saulat Rizvi, Additional Advocate-General, Sindh, Ghulam Rasoo] Mangi, Advocate-on-
-Record, Ali Gul Sanjrani, Deputy Secretary and Abdul Latif Qazi, Deputy Registrar for Petitioners.

Mukesh Kumar G. Karara, Advocate Supreme’ Court 'allong with Respondent and M. Iqbal Ch.,
"Advocate-on-Record (absent) for Respondent,

.Date of hearing: 30th December, 2021.
“JUDGMENT

© Qazi Faez Isa, J. This petition has been filed challenging the judgment of the Sindh Service
“lribunai at Karachi (‘the Tribunal'), which allowed the respondent's appeal and set aside (he order
“dismissing him from the position of Special Auditor in the '‘Cooperation Department'. The learned
- Additional Advocate-General, Sindh ('AAG") says that the 'Cooperation Department' is another name
for the Cooperative Deparument. However, he states that the Sindh Government Rules of Business.
- 1986 refers to the depdrtment as the Cooperative Department. The petitioners are well advised 1o refer
to departments by the names mentioned in the said Rules, and not to cause needless confusion.

2. The learned AAG states that the respondent was terminated from service because he wis
iltegally selected and appointed to the post of Special Auditor by the Secretary of the department. This
post could only be filled-in by inviting applicants through advertisements which set out the eligibility
criteria ‘and testing their abilities/competence by the Sindh Public Service Commission ('the
Commission'). The Commission would then recommend the candidate who had auained the highest
marks for appointment. Referring to the Sindh Public Service Commission (Functions) Rufes, 199¢)!

- (‘the Commission's Rules’) he states that the position of Special Auditor is a grade 17 position and as
- per the Commission's Rules the sclection to a grade 17 position can only be done by the Commission,
. To support I?is contention that the position of Spectal Auditor is a grade 17 position the learned AAG
hus referred.to the Budget Books of the two years preceding the respondent's appointment which show
that SpeciailAuditor is a grade 17 position. The learned AAG states that the respondent was appointed
by Mr. [jaz-ul-Haq Talpur (‘the Secretary'). However, before appointing the respondent the Secretary
- downgraded the position of Special Auditor to a grade 16, which he did because a Secretary ik
- authorised to make grade 16 appointments, as provided in the Sindh Civil Servants (Appointment.
- I'romotion and Transfer) Rules, 19742 (‘the Appointment Rules'). The learned AAG submits thal, cven
- ilit be conceded that the position of Special Auditor was a grade 16 position then too selection 1o this
- post had to be made by the Commission in terms of Rule 3(1)(i) of the Commission's Rules.

3. The petitioners initially contended that the Secretary was the respondent’s brother but in the
_ubsence of such proof the learned AAG withdrew this allegation. However, the learned AAG points out
- that the Secretary and the respondent resided together at the same address which was E-92. Block-II.
" Pakistan LEmployees Cooperative Housing Socicly, Karachi (as confirmed by their identity cards) and
there was a close nexus between them. Therefore, the Secretary had a conflict of interest and should

ul 6 15-Sep-22, 1141 A




- file and documents pertaining to the a

a0

" 2014 and the respondent belatedly filed departmental appeal

respondent was appointed
tor and this was done by
respondent. To appreciate

e uout{!cation'daled 10 May 2013 ('the Notification') as Special Audi
concealing the identities and the connection between the Secretary and the
this contention the Notification appointing the respondent is reproduced here

under:

COOPERATION DEPARTMENT GOVERNMENT OF SINDH - 2.? -
Karachi dated the 10th May, 2013 o '

NOTIFICATION

N.O. S.0. (C-I)1-112/2013. On the recommendation of the Departmental Selecg'ion Committee
and with the approval of the competent authority, Mr. Shahzad. Hussain son of Ghulam Rasool
is hereby appointed as Special Auditor,

,Cooperativc; Societies in Cooperation Department
,(B§-‘16) i.e Rs. 10000-800-34000 on regular basis with immediate effect.

- On his appointment he g posted as Special Audiror, Cooperative -Sacieties Hyderabad against
an existing vacancy with immediate effeci. '

SECREITARY TO THE GOVERNMENT OF SINDH

The tearned AAG says that the Notification refers to
rcSponden;"s name (or complete name) was 'Mir Shahzad Hussain
under which he had filed the appeal before the Tribunal, He further
was the designated tompetent authority in respect of making appoi
the Notiﬁc::ation did not disclose this and the Secretary also did not disclose his name under his
signature, Structuring the Notification in this manner, and by concealing the designation and name of
the compet;ent authority, enabled the Secretary to illegally appoint the respondent,

t
4. The learned AAG next contends that the r

'Shahzad Hussain', however, the
Talpur', which was also the name
submits that the Secretary himself
ntments to grade 16 positions but

espondent was dismissed from service on 10 February
on 2 Novémber 2017. Therefore, since the
hirty days period the Tribunal should hiye
it on this ground alone. However, the belated filing o the
by categorizing the notification dismissing the respondent from
h a void order could be assailed at any time. The learncd ANG
submits that the order dismissing the respondent from service was passed in accordance with the Juw
and could not be categorised as a void order. And, having entertained the appeal the Tribunal held hut
since in an identical case the same relief was granted it could not be denied 1o the respondent, whicl
the learned AAG says was not correct because the referred case was in respect of lower yrade
employees who were not required to be selected by the Commission. -

departmental appeal was filed wel] beyond the prescribed t
dismissed the appeal filed betore
deparunental appeal was condoned
service as a void order and that suc

5. The learned Mr. Mukesh Kumar Karara represents the respondent and supports the wmipuyned
Judgment. He states that the respondent and the Secretary were not brothers and it was a coincidence:

ppointment of the respondent to ascertain how he camc W be
appointed as Special Auditor. Such file/documents have been examined by us and the learned counsel
tor the respondent and contain only the Notification appointing the respondent. There s nothing
therein rcg_érding the number of persons who had applied for the position of Special Auditor, how
many had participated in the test and interview, the results of such test and interview, and culminating
in a seriatim listing of the applicants in the order of merit - the merit list. I{ is clear

was pre-selected and appointed by the Secret
and/or interview.

that the respondent
ary and this was done without making him take any test

7. The Secretary iss-ued the Notification dated 10 May 2013 appointing the re

spondent by using
the ubiquitous term competent authority,

without disclosing the designation und name of the competent

e e s e+
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authority. The Secretary also did not disclose that he himself was the co&npelﬁ‘]lt/authorlty n respect ol

- ‘pointments to 'a grade 16 position. To enable himself to appoint the respondent, the Secretary

-

ol

i\]'l'cgally downgraded the position of Special Auditor from grade 17 to grade 16. And, to ensure that the
- 1eXus behween him and the respondent went unnoticed the Secretary did not mention the full nume ol

- the respondent in the Notification and left out the names shared between them - Mir and Talpur.
: i X -

! . . . . i vl
8. The'respondent was terminated from service vide notification dated 10-February 2014, which is

rcproduced;hereunder:

C0.0PERA’QI‘ION DEPARTMENT GOVERNMENT OF SINDH
‘Karachi :dated the 10¢th February, 2014

NOTIFICATION - ’ A
No. SO(C-11)1(16)/2008. With the approval of the competent authority the services of Mo, .
Shat}zad Hussain, Special Auditor Cooperative Societies (BS-16) Hyderabad
terminated with immediate effect on the grounds that the post of Special Auditor Cooperative
Socif:ties (BS-16) is to be filled through Sindh Public Service Commission and the above said

postihas not taken from the purview of Sindh Public Service Commission at the time of
appointment of Mr. Shahzad Hussain by the Competent Authority i.e. Chief Minister Sindh.

(ALl AHMED LUND) .
SECRETARY TO THE GOVERNMENT OF SINDH

are hereby

4 Thelreason given for terminating the respondent from service was that only a person selecied
. by the Com:mission could be appointed to the position of Special Auditor and that the Secretary was

not the ‘competent authority to appoint the respondent. Therefore, since the selection and the
: znppointmen% of the respondent was illegal he was terminated from service.

. o d%:r‘erminewhether a Special Auditor could be selected by the Cooperative Department and
whether (hc!person selected could be appointed by the Secretary we need to consider the applicable
law and ruies. The Sindh Civil Servant Act, 19733 governs the appoinument of those in ‘the service of
Pakistan in connection with the affairs of the Province of Sindh' 4 Section 5 of the Sindh Civij Se
Act, 1973 states, that:

3. A;l)poim'menls.‘—-Appoinl'ments to a civil service or a ¢ivil post in connection with the affuirs
of the Province shall be made in the prescribed manner by Government or by
:.1uthu.r1:sc:d by it in that behalf 3

i

RulF 4 of the Appointment Rules,® mude pursuant to the Sindh Civil Servans Act, 1973,
prescribes, that: ' ' :

IRINE
a person

4. (1) The authorities competent (o make appointment to the various posts shall be as fotluyws:

1 S.No. i | Posts Appointing Authority
6. = ~ | Posts sanctioned in Basic Scale-16 Secretary concerned.

10. The Sindh Public Service Commission Act, 19897 was enacted to establish the Sindh Publje
Service C‘om‘mission. The functions of the Conunission

are stipulated in section 7, the relevint partion
whereot, is reproduced hereunder: '

7. l'-‘un_}mtions of the Commission.---The l‘\;nclions of the Commission shall be-
) 1w conduct tests z;!{d examinations for recruitment for initial aprinll-ncnl to-
(a) S‘l.lch pos-ts connected with the affairs of the Province of Sindh;
1
‘ Pur:suanl 1o the Sindh Public Service Commission Act, 1989 (he Sindh Public Service
- Commission (Functions) I}ulgs, 19908 were enacted, rule 3(1)(i) whereof stipulates, that:

15-Sep-22, 1) .41 A




- test/interview of all applicants, but this too was not done.

b’

» 3. (1) The Commission shall, subject to ather provisions of these }ﬁl‘zs, conduct tests for initiad

recruitment fo- . — —

(1), civil posts connected with the affairs of the Province in basic pay scale’ 1 to 22 except
« those specified in the Schedule;

{';

1. The abovementioned laws stipulate that in respect of higher grades it is the Commission which
selects candidates, and does so after conducting requisite tests. A Special Auditor was required to be
selected by the Commission. The respondent was not selected by the Commission yet he was appointed
as Special Auditor. And, it would not make a difference even if it be accepted that the post of Special
Auditor was in grade 16 because selection to grade 16 posts is also to be done by the Commission.

2. Special Auditor was a grade 17 post and the Secretarx was not authorized to cither selec( oy
-appoint a person in grade 17. In selecting and appointing the respondent as Special Auditor. the
Secretary had acted illegally. Assuming, for the sake of argum

‘ ent alone, that the Secretary could have
selected and appointed g Special Auditor it could only be after conducting the requisite departmentai

3. The appointment of the respondent as Special Auditor was patently iilegal. The
Mukesh Kumar Karara concedes that appointment to the post of Special Auditor was (o be madce after
selection ol the candidate by the Commission. In these circumstances it is not understandable how (e
ribunal could categorise the respondent's termination order to be a void order. The Tribuny!
overlooked the relevant laws (mentioned above) and disregarded the Statutory period within whicl the

departmental appeal had to be filed by the respondent. The Tribunal's impugned judgment is clearly
not sustain?ble and has to be set aside.

learned My,

t4. We are constrained to observe that the Secretary in concealing his designation and name, and hy
not disclosing that he was the competent authority, succeeded in appointing the respondent. The
Sceretary issued the Notification which shielded himself in (he anonymous cloak of the competen
authority ar’ld one which also concealed his connection with the respondent.

I5S. Whenever the Constitution grants power 1o an individual it mentions
designation, for instance the President, the Prime Minister, the Chief Justice, the Governor, et cetery
The same also holds true with regard to Federal and provincial laws, including the cited laws and (o the
sovernments' rules of business. [t s an individual who holds a particular position and by virtue of such
position exercises power. Merely mentioning the competent authority without disclosing (e
dcsignalion: and name of (he person who is supposed 10 be the competent authority is utterly
Mmeaningless. Non-disclosure serves (o obfuscate and enables iltegalities (0 be committed. In this cose
the Secrelafy was not authorized to appoint the respondent but managed (o do so by donning the
competent uthority cloak. We are not at all persuaded by the contention ol the respondent's counse]
thar the respondent should not be penalized for the illegalities committed by the department. 1he
respondent ivas illegally selected and appointed by the Secretary and his selection/appoiniment is not
sustainable nor is it such a minor transgression that it could be condoned. '

the person's position/

16. We may also observe that the use of vague and imprecise language, such as, the competent
authority, in legal matters js an anathema and oftentimes results in avoidable disputes, which
unnece'ssarily'consume time and public resources. The use of accurate and precise language helps
avoid disputes. Using the term the Competent authority but without disclosing such person's
designation and name is against public policy and also against the public interest since it factlitates
itlegalities to be committed and protects those commilting them, Every functionary of the povernment,
and everyone else paid out of the public excheijuer, serves the people of Pakistan; pusitions of (rusi
ciannot be misused to appoint one's own or to illegally exercise power,

V7. For the reasons mentioned above, this petition is converted into an appeal and allowed and (he
impugned judggment of the Tribunal s set aside. We are also convinced that there is 4 need 10 puta stop
o the use of the illusive and clusive term - the competent authorily without disclosure of the
competent authority's designation and name. Therefore, the governments of Sindh (petitioner No. 1),
Balochislan,--Khyber Pakhtunkhwa, Punjab, the Government of Pakistan, Registrars of (he Supreme
Court and alfl High Courts, and through the Registrars of the High Courts all District and Sessions

[3-Sep-22 11201

ekl

i)
K3
£
i




v

!
|

: ' o s L e ,
Lvourts, are required to issue requisite orders/directions: that .they and \theit respective lunc@u@'a
wc‘\‘~;ymi'—,gover9ment and  statutory organizations whenever issuing notifications, orders offic

1 : ji'\f-l'\;‘!‘n‘()l‘imCll\lilmvs, instructions,. letters and other communications' must disclose the designation and the

-

C

Tane of the person issuing the same to cnsurc‘thal.it is by one who is legally authorized to do so, and
“which willlensure that such Pperson remains accountable. Copies of this judgment be sent o the

- Secretary, -Establishment Division, Government of Pa,kismn, to the
_to the head: of the Islamabad Capital Territory,

- consideration in chamber by or before 1 March 2022.

- MWA/P-3/5C T
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gazetes. or ask the concerned government to do so. Compliance re

Chief Secretaries of the provinces,

Registrars of the Supreme Court and all High Courts
who are directed to issue requisite orders/ directions and to publish the same

in their respective
port be submitted for our’

Appeal allowed.
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COURT

I
2.
3.

N o s

Subject: -

MATTER - “&V// (’%0'/ | ,

GOVERNMENT OF KHYBER PAKIIT UNI\I IWA 5 , -
ESTABLISHMENT DEPARTMIENT -
(JUDICIAL WING)

No. SO(Lu-DE&AD - 172020
Dated: Peshawar, the 14.02.2022

The Senior Member Board of Revenue.

The Additional Chief Secretary, P&1D I)cp.lrtnwnl

All Secretaries to the (.()vcrnmult of Khyber Pekhtunkhwa.
All the Commissioners s, Khyber Pakhtunkiiwa.

The Seerctary, KP I’uhlic Service Commission, Peshawar.

All Heads of Attached Departments/ Autonomous Bodies in KP,
All the Deputy Commissioners, Khyber Pakhtunkhwa.

JUDGMENT AS TQ DISCLOSURE OF DESIGNATION & NAME OF -

THE CCOMPETENT AUTHORITY" WHIETLE  ISSUING
NOTIFICATIONS, ORDERS, OFFICHE !\'IICM(,)RAN!)‘UI\’IS,
INSTRUCTIONS, LETTERS AND _QTHER COMM UNICATIONS
ETC.

Iam directed 1o lctcx to the subject cited nhnu and to state that the [on'hle

‘Suplemc Court of Pakistan w its Judgment dated 30.12.2021 passed uy the C.A No. 62-K or

202] arising aut of C.P No. 407-K ol 2019 has passed certain orders/ given dicections, the.

}
|
|

i
|

perative part whereol is reproduced as under:-

“For the reasons mentioned above, this petition is converied inlo an appeal

- and alfowed and the impugned judgment of the Tribunal is set astde: We
are also convinced that there is a-need to put a stop to the use of the

illusive and elusive term — the competent authority without disclosure

i of the competent authority's designation and name. Therefore, the

governments ol Sindh (petitioner No. 0t Baluchistan,  Khyber
Pakhtunkhwa, Punjab, the Government of Pakistan, Registrars of the'
Supreme Court and all I‘Iigh Courts, and through the Regisuars of the
High Court’s all District and Sessions Courls,‘ are required o issue
! requisite  orders/ ‘Vdir-cctioins that  they “and their  respective
functionaries, scmi-govcrnmu{lls and  stututory organizations
whenever  issuing  notifications, orders, office memorandums,

instructions, letters and other communications must disclose the

designation and the name of the person issuing the same to ensure
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that it iy
ensure that such person re
be sent to (he Secre_tary, Establi
0 the Chiel Secretaries of (he Pravinces,
Capital Territory, Regis{ra»rs
who are directed to isﬂnc requisite drders/
'smﬁe in their respective gazettes or
so. Comnpliance report be su

before | March 2022

You are therefore, reque

ard Judgment mletter & spirit iy future.

- Endst ol éven No_& Dare.

orwarded for information to the:--
Registrar, Supremne Court of Pakistan at Istainabd.

Deputy Registrar, Supreme Court of Pakistan M.R. Kayani Road, Kar
No C.A(z}-AK of 2021 arising out of No. € 407-K of 2019 dated 20.01.2027

Manager, Printing Press Peshawar for BSSuUIng it in the

- All Additional Secrelacies/ Deputy Secretaries. in Lstabli
" S0 Chief Secratary, Khyber Pakhiunkhwa.

All Section Officers/ Estate Officers in Establishment

P'Sto Secretary Establishiment Departinent, Khyber Pakhtunkhwa.
PS to Special Secretary (Csn), Establishment Departmeny,

PA 10 Additional Secrétary (Judiciaty, Establishme
PA to Deputy Secretary (Judicial), Cstablishment
Master File. .

by one who js legaily authorized to do
mains accountable, Copies of this Judgmen
shment Division, Government of Pakistan,
of the Supreme Court and all High Courts
ask the concerned government to do-

bmitted {or our consideration in chamber by or

sted 1o comply with the orders/ directions COtn

it Depariment,
Jepartment,

$0, and which wil)

to the head of the Islamabad

directions and to publish the
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Chief Secretary, Gov o
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acht with reference to his lene

official gazerte of Khyber Pakhtunkhwag,
shment & Administranon De

purtment.

& Administration Depanment,

Khyber Pakhtunkhwa,
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' PESHAWAR HIGH COURT, PESHAWAR.

| FORM “A”
FORM OF ORDER SHEET.
Serial No of Date of Order Order or other proceedings with Signature of judge
-order or or Proceeding | of parties or counsel where necessary '
roceeding
1 : .2 3

: , W.P.No,3508-P/2022.
28.09.2022. | o

Present:- Mr.Noor  Muhammad Khattak,
Advocate for the petitioners.

S _M_ATTIQUE SHAH:- Through instant writ
petition, petitioners have‘appioached to this court.

with the following prayer:-

“1. An appropriate writ may kindly -
be Issued to declare the impugned

- notification vide dated 22.08.2022 to
the extent of the term “Competent
Authority”, as Ineffective upon the
rights of petitioners, without mandate
of - law, {liegal, - unfawful,
unconstitutional, impracticable,
invalid, vold ab Initlo and ultra vires in
light of the judgments cited as 2022
SCMR 439 narrated under the roof of
grounds. o

2, Further, a wrlt of mandamus
may also be kindly Issued directing -
the respondents No.1, 2, 3, (Provincial .
Government) defined under Article
129 of the Constitution of Islamic
Republic of Pakistan to act strictly in
accordance with law while
communicating the respondent No.05
to keep - him bound for
notifying/publishing . the - orders/
directions contalned In the Judgment
clted as 2022 SCMR 439 under proper
authority In the officlal Gazette under
Section 20-A of General Clauses Act
to take a legal effect. ”

2. ' Inessence, the petitioners are aggrieVed
from _notification  No.SOH-II1/7-262/2022(Prug
'lnspéctor), issued by respondent No.4 being in

violation of the judgment of the august Apex -

v s v s s

ATTES )
EXAMINER /-
Peshawar_High oyr’(
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Court rendered in Province of Sindh and others

Vs. Shahzad Hussain Talpur, reported as (2022

SCMR 439).
3. Heard. Record perused. |
4, Perusal of the ibid notification would

ref_lact that the said notiﬁcatioq has been issued”
~ pursuant to the judgment of the Khyber
: Pakhtuﬁkhwa Services Tribunal dated 06,12.202.1
in Service Appeal No.16578/2020. For ready
reference, lhg_ said notification is reproduped
below:-

NOTIFICATION

SQH-III7-262/2022(Drug Inspector) ; In compliance of the Services

Tribunal, Peshawar judgment dated 06.12.2021 in Service Appeal ng.
16578/2020, and consequent upon the approval of competent
authority, the posting/ransfer orders of the foliowing Chief Drug
Inspector/Drug Inspectors/Drug  Analyst Is hereby made with
immediate effect.

S. Name of Officers | From ’ To - " | Remaiks
No. | & Designation ) !
1. Syed Muhammad | Chief Pharmacist | Chlef Drug | Against  the

Asad Halimi Chief | (BP-19), KDA, Kohat | Inspector (BS- | vacant post

Drug Inspector BS- . 19),  District
19 : 1 D.L Khan
2. Tayyab Abbas | Chlef Phammacist | Chlef  Drug | Against  the
Chlef Drug | (BS-19),  Services | Inspecior (BS- { vacant post
Inspector BS-19 HospHal, Peshawar 18),  District
Abbottabad

" 3. | Amin ul Haq Sonkor | Already under report to DG, DC&PS on account of
Onyg Inspector | Disclplinary proceeding under 4D Rules, 2011 :

{BS-18)
4. | Adf - Hussaln | Ssnlor  Pharmacist { Drug  Analysl | Against  the
Analyst BS-18 (BS-18),  Senvices | (85-18), Drug | vacant post -
‘ Hospital, Peshawar Testing.
: Laboratory
{oTL),
Pashawar

5. | Manzoor  Ahmad | Orug Inspector (BS- | Drug Inspector | Agalnst  the
Drug inspector BS- | 17) District Peshawar | (BS-17) District | vacant post
A7 . Dir Lower
6. Zia Ullah Drug | Drug inspector (BS- | Drug nspector | Agalnst  the
tnspector BS-17 17) District Dir Lower | (BS-17) District | vacant post

Bannu i
7 Muhammad Already under report to DG, DC&PS on account of {.
Shoalb Khan Drug | Disciplinary proceeding under E&D Rules, 2011
Inspector 8S-17 E
8. Shahzada Mustala | Walling for posting at | Drug inspector | Agalnst  the
Anwar Drug | Directorate of Orug | {BS-17) District | vacant post

lnspector BS-17 Control & Phamacy | Karak

t Services, Khyber
Pakhtunkhwa,
Peshawar

-sds

ATTESIED
EXAMI]
meshawar High Court
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A Court

Mustamir Khan & others (2005 SCMR 17} and

" Peer Muhammad Vé. Govt: of Baluchlsrain

through Chief Secretary & others (2007 SCMR
54. ‘

5. ©  The ibid view of the august Apex Court -

has further been affirmed in recent judgment

rendered by the august Apex Court in Chief

_ Secretary, Govt: of Punjab Lahore and others -

Vs. M/s Shamim Usman’s reported in (2021
SCMR 1390), the relevant portion of the ibid
judgment is reproduced below:-

“The High Court had no jurisdiction to
entertain. any proceedings In respect of
terms and conditions of service of a
civil  servant which could | be
adfudicated upon by -the Service
Tribunal. The High Court as a
constitutional court should always be
mindful of the Jurisdictional exclusion
contained under Article 212 of the
Constitution, Any transgression of
such constitutional limitation would
render the order of the High Court void
.and illegal.” o ’

Coming to the contention of the learned
counsel for the petitioners that the impugned

notification is liable to be set aside being in

‘violatio‘n of the judgment of the august Apex

Court 2ported In the case of Province of Sindh

Vs. Shehzad Hussaln Talpur (2022 SCMR 439),

the relevant portion of the ibid judgmefntl is

“reproduced below:-

" “15. Whenever the ' Constitution
grants power to an Individual it
mentions the person's ' position/
‘designation, for Instance the
- President, the Prime Minister, the
Chief Justice, the Governor, et cetera.
The same also holds true with regard

o Federal and _provincial - laws,

3
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Tribunal Khyber Pakhtunkhwa is very much
clothed with the - jurisdiction and; authority to

implement the ibid decision of the august Apex

Court in terms of Articles 189 and: 190 of the

Constitutioﬁ and; petitioners can validly agita_ten
the same before the wo.rthy‘Se_:rvice Tribunal if
they so wish and; desire.

7. For what has been Qiscussed above, this

petition, being bereft of any merit, is hereby

dismissed in limine. However, respondents are

directed to implement and; enforce  the ibid

judgment of august Apex Court in its letter and;
spirit. Copy of. instant judgment- be sent to the

worthy Chief Secretary for compliance.

Announced.
D1.28.09.2022.

(AR owrt ot}

HONTBLE MRJUSTICE MOHAMMAD [BRAHIM KHAN &
OB MBJUSTICE S, M. ATTIQUE WM.,
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. contained.in Art,2]2 of mérCOnstimtioﬁ, read with S:4 of Service Tribunals Act, 19_73---‘Valid'_ity_-~,-' -
_ Despite the bar, contained in Art.212 of the Constitution, read with S.4 of the Service Tribunals Act,

Before Ch: Tjiz Ahmad,J .

- ASHIQALI

GOVERNMENT OF THE PUNJAB through Additional Chief Secretar)', S&G’AD, o
. Lahore and:5 others -~ - - I T

Wit petition No.12936 of 2004, decided on 30th July, 2004,

-~ their subordinates without fear, favour, nepotism, with reasons and within reasonable time as

“IS PLC (CS) 970
 Versus
. Service T.riljiqﬁg}s Ac,t (LXX of 1973)—

“envisaged by Art4 of the Constitution, read with S.24-A of General Claqfs:és Act, 1897---Counsel |

v

[I;ahoi'e High Co urt]x

for the ‘Statfe had submitted that'constitut‘ionalﬂpetition was not mainfajnable in view of bar

1973, High, Coyrt had ample jurisdiction t¢ give direction to the public. tupctionaries to act strictly

‘in. accordance with law in view of Art 4 of the Constitution, while exercising powers under §.199

- of the Constitution---Public functionaries ‘were duty ‘bound to decide the fepresentations of ‘their

.. should be penalized by inaction of the:publiq.fi.lnqtidnaries--QOrdgr accordingly. |

: HM Rizvi ;md 5 others v, Maqsoovdv-Alﬁhac'l_an'd 6 others PLD 1981 SC 612; Pijoviﬁce of Sindh:;
- through Chief Seretary Sindh, Karach; and 4 others-v. Gul-Muhammad Hajano 2003 SCMR 325; |
' ;Mess,rs'Airp?rfS_ujir_ip;t Service's case-1998 SCMR 2268 and Ahmad Latif Qureshjy. Controller of

. subordinates without fear, favour; nepotism with teason.and . within reasonable time---No' body

Examhatione Board of Intermédiate, Lahore PLD1994 Lah, 3 ref:

 Ch Muhamrlhgijq‘gisngdaajwa for Petitionier.

Muhémmad Hamf Kﬁata'na, Addl. A.:G.;assigted by,MugtaZir Mehdi for Rp:gpqugm;s. |

OO

ey

B
ol

RDER

117282022, 1

o . . uup.uwm«r_.pxsoela.com/LaWOnline(law/cqsedescriptiénLnsp?ca
IS BN L . L . ) o : " . i L . B -

++ =8. 4-~Constimition of Pakistan (1973), Arts.4, 199 & 212:-General Clauses Act (X of 1897), - -

o S,24-A-~-an§ti;g;§9nal petition---Delay - in deciding -;fgpresentation--iObligatiQn of public s
i ﬁlnctionarie;s—-?g;_itigper whose representation. was not decided despite considerable delay, had

H. 1JAZ AHMAD, J.-The Sole grievance: of the petitioner is.that thé petitionier filed =

e



http://www.pisoeia.com/LawOnline/law/casedescription:asp?caseI

T e UL Lasn BB W/ Casedescription. aspeasdl .

: (A réji:ese;ifation befdre respondent No.2 who has not decided the same till dae. T
. 2egrieved filed this writ petition. C ‘

‘ N
titioner- being

" 2.The learned counsel fof the petitioner submits’ that it is the duty and o igation of public
~functionaries to decide the applications/representations of: their subordinates without fear, favour,

- nepatism, with reasons and Wwithin reasonable time as is énvisaged by Article 4 of the Constitution
- read with section 24-A of the Genera) Clauses Act.. ' ‘

30 M. M. Hanif Khatana, Add], A.~G.  entered appearance on C-ouft call.

_ constitutional. petition -is not’ maintainable, in- view of bar contained in Ay
. -C'ons_tituti‘:on Tead with section 4 of the Service Tribunals Act. o

ticle: 212 - of

4. I have given my anxious consideration to the contentions of the learneq counsel for parties and
Pperused the recard, * o _ S '
- 3. In spite of the bar contained in Article 212 of the Constitution read 'with section 4 of the Service.
- Tribunals Act, this. Court has ample jurisdiction to give direction to the public functionaries to act
. _strictly in 'abcor_da'n'c;e with law in view of Article 4.0of the Constitution, vhile exercising powers
. under Article 199 of the Constitution, as per principle laid down by Hornuyrable Supreme Court in _
" H.M. Rizvi and 3-others v. Magsood Ahmad and 6 others PLD 1981 SC 612 and Province of Sindh
. through Chief Secretary Sindh, Karachi and 4 ‘others v. Gul Muhammad Hajano 2003 SCMR 325.
It is settled principle of law that it is the duty and obligation of: public furjctionaries to decide the "
. fepresentations: of thelr ‘subordinates without fear, favour, nepotism,. with reasons  and within
" - reasonable. time ‘as is envisaged by Article 4 of the Constitution read with section 24-A of the -
- General Clauses At, as per principle laid down by the Honourable Stpreme Court in Messrs :

. Lah.3.

6. In this-view of the matter, let a copy of writ petition be sent to respondept No.2, who is directed
> to decide the ifﬁbfgsgmatipn of the petitioner strictly in accordance with lay after providing proper .
hearing to all the concerned including the petitioner and any other person, who wouid be aggrieved g
" by his order, preferably within two months-after receiving the order of this Court, after verifying
. the record of the respondents, in case the petitioner had.alreadyfiled representation before him and B
.- he has not passed’ any order on the same til} date and the petitioner has also not availed any other
- altemative remedy 1il] date. The petitioner is directed to appear before respundent No.2 in his office
© . at 11-00 a.m..an 9-8-2004, who is directed to-decide the representation.of the petitioner strictly in
-accordance witlh law within' two . months till -9-10-2004- éithcr'himself or send the same to -
" competent authority for its -decision, who is also directed to decide the same in terms of the
aforesaid directjon of this'Court within two months 1i]l 9-10-2004. He'is firther directed to submit

his teport to the Deputy Registrar () of this Court within s;ipulatgd period; !
7. The learned:g:qi;'g'sg:i- for the petitioner is directed to hand over copy' of writ petition aldng with 'all o g
- the Annextires fg Mr, Muhammad Hanif Khatana, Additional Advocate-General, who is directed to -~
. *send the same to i'}'e_sponde"r;t'No;Z. for necessary: action and compliance. Qffice is also directed to .-
3 Do I e - o ,n}":.'s{'z'qzz._n:ss;,.v: :
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"5 prov1de one €opy” of this order to the aforesald leamed Addl Advocat.. General for onwald
‘.m-mmmnon 10 respondent No.2 for necessary actlon and cornphance 3 —

° 'V

Wll'.h these ,observatxons the wnt petmon is dlSpOSed of Copy Dast1 on pdyment of usual charges

H B T/A—40/L : 'Order aceordingly.
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S VAKALATNAMA |
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNA,I_.‘ |
§ | B PESHAWAR x

;
1
H

. APPEAL NO: _ OF 2022

* (APPELLANT)

Ria Lyl _ | ~ (PLAINTIFF)

W

Do hereby appomt and constitute Noor Mohammad Khattak |

! S - - (PETITIONER)
| VERSUS

| - |
i ~ ‘ ~ (RESPONDENT)
Helth Deplt | . - (DEFENDANT)

’; /-

Advocate Supreme Court to appear, plead, act, compromise,

| ‘withdraw or refer to  arbitration for me/us as my/our
.. CounseI/Advocate in the above noted matter, without any liability

for hlS default and with the authority to engage/appoint any other
Advocate Counsel on my/our cost.  I/we authorize the said

. Advocate to deposit, withdraw and receive on my/our behalf all

sums and amounts payable or depos:ted on my/our account in the
above noted matter. . .

Dat’ed.b’té/-/ 1242022

I | o  ELIENT -
ADVOCATE SuU REME COURT .
o (BC-10-0853)
! : - . (15401-07 _5985-5) :
| y AR FARODQ MOHMAND
ned~— ’
ADNAN |,
: : M@,MMAD AYUB _
OFFIQE, - ADVOCATES '
Flat No. (TF) 291*-292 3 Floor, ) .

" Deans Trade Centre, Peshawar Cantt.

(0311-9314232) -
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