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Service Appeal No. 16372014 titled “Abdul Hamrd Marwat-vs- Accountam General, Government of Khyber
Pakhtunkinva, Fort Roud Peshawar and others”, decided on 02.11. 2();2 by Division Bench comprising Kalim
Arshad Khan, Chairman, and Fareeha. Paul. Member, LAecztflvc l\hyber Palxhnmkhua Service Tribunal,
Peshawar. %ﬂw oS »«\,
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({ AN
KHYBER PAKHTUNKHWA SERV[CE TRIBUNAL
PESHAWAR. | |
'g ,
BEFORE: - KALIM ARSHAD KHAN .. CHAIRMAN
FAREEHA PAUL MEMBER (Executlve)

7

Service Appeal No.163/2 QI 8
Abdul Hamid Khan S/o Haji Umer Khan, R/O House No. 532, K-4,
Phase No.03, Hayatabad Peshawar, zz_Ex-Private Secretary,
Establishment Department, Civil Secretariat, Peshawar.

........................................................ Lereereeesse . Appellant)

Versus

. Accountant General, Govt: of Khyber Pakhtunkhwa Fort Road,

Peshawar Cantt.

Chief Secretary, Govt: of Khyber Pakhtunkhwa, Civil Secretariat,
Peshawar.

. Secretary, Govt: of Khyber Pakhtunkhwa Estabhshment  Department,

Civil Secretariat, Peshawar.

......................................................... f‘,..........(R:espondents)' :
4
Present: ¢
Arbab Saif Ul Kamal,
Advocate........oocoiiiiiiiii e For appellant.
Mr. Muhammad Riaz Khan Paindakhel,
Assistant Advocate General.................: * ....... For respondents.
!
Date of Institution......................... /....06.02.2018
Dates of Hearing.......................... f...01.11.2022
Date of Decision.......................... .....02.11.2022
g '

APPEAL UNDER SECTION 4 OF THE 'KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT 1974/ AGAINST
OFFICE ORDER NO. PN-PEN-I/A-]71/2016 17/926- 27 DATED
31.07.2017 OF RESPONDENT NO.1 WHEREBY DEDUCTION
OF RS. 11,30,790/- WAS MADE FRQM PENSIONERY
BENEFITS OF APPELLANT FOR NO LE(?AL REASON.
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Service Appeal No. 163/2014 titled “Abdul Hamid Manvat-vs-Accointant General, Government of Khyber
Pakhtunkivwa, Fort Road Peshawar and others”, decided on 02.11.2022 by Division Bench comprising Kalim

Arshad Khan, Chairman, and Fareeha Paud, Member, Executive, /{'hyber Pakhtunkina Service Tribunal,
Peshawar. CT |

JUDGMENT

SO, FAAN TR S AT DT P 0 ok e WA

KALIM ARSHAD KHAN CHAIRMAN: Acéording to the appeal, the
§ |
appellant served the department in various capaciliies since 30.05.1975 till

11.09.2014 spread over 38 years spotless servicef; that the aﬂ)pellant was

b

retired from service on 11.09.2014 with effect fronf 04.11.2013 on attaining
: |
the age of superannuation; that on 11.05.2017, respi_)nderit No.3 issued letter

for grant of pension to appellant but in the said letljer, responde;nt No.l was

‘E .
directed to recover overpayment of salaries draw;n by the appellant with
B 5 !

effect from 05.11.2013 to 30.09.2014 from pensionery benefits, yet

appellant rendered services to the departmenit from 051112013 to

30.09.2014 and is entitled for the benefits of pension of the said| period; that

&

on 31.07.2017, the impugned letter was issued by riespondent No.1 whereby
.§. :

recovery of Rs. 11,30,790/- was made shown fromf:his pensionéry béneﬁts;

3

that the appellant feeling aggrieved ﬁreferred éiepartmental_ appeal on

11.08.2017 which was not responded within the siatutory period of ninety

days, hence this appeal on 06.02.2018.

TN 5 P € T AT R AT

2. On receipt of the appeal and its admissizon to full hearing, the

respondents were summoned. Respondents put af}pearance and contested

¢
the appeal by filing written reply raising therein nu;merous legaliand factual
objections. The defence setup was a total denial of the claim of the

appellant.
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Service Appeul No. 16372014 titled *Abdul Hamid /L.l(im-'ar-vs-Abcotiimam General, Government of Khyber
Pakhtunkinea, Fort Road Peshawar and others”, decided on 02.11.2022 by Division Bench comprising Kalim

Arshad Khan, Chairman, and Fareeha Paul, Mcmbcr Executive, Ahyber Pakhtunkhwa Service Tribunal,
Peshavar. \ f |

3. We have heard learned counsel for the appellant and learned

Assistant Advocate General for the respondents..

NN T KT A e At T

4. The Learned counsel for the appellant reiterated the facts and

i _'4.- oy

grounds detailed in the memo and grounds of the appeal while the learned

AAG controverted the same by supporting the impfflgned order(s).

i

5. IFor the desired relief, the appellant has in the first instance preferred

a writ petition No. 4674-P/2015, which was decrded by the Hon’ble

Peshawar High Court on 11.01.2018, dismissing _;tthe same on the ground

that in view of the explicit bar under Article 21? of the Constitution of

Islamic Republic of Pakistan 1973, the Hon’blei%: Peshawar High Court,
Peshawar did not have the jurisdiction to entertain;the writ petition. In this

appeal the appellant has impugned the order N(if.PN-PEN—I/A-l?]/2016-

17/926-27 dated 31.07.2017, whereby deduction s0’[ Rs. 11,30,790/- was
made from his pension. The departmental appeal \ifvas, though,: tiled by the
appellant on 11.08.2017, but instead of approachiné this Tribunal within the

time prescribed by law, he, as aforesaid, filed %Jvrit petition before the
Hon’ble Peshawar High Court, which was dis%missed on .11.01 2018,
whereafter, the appellant filed this appeal on 06. 02 2018 that is after 179
days of his filing the departmental representatlon and with no application

for condonation of delay, therefore, this appeal is bz_:irred by time, at the very

outset and is liable to be dismissed on this score alone. Moreover, in terms

K
3

of Rule.1.8 of the Pension Rules, the governmejilt reserves the right of

recovery from pension of the government servant on account of losses

caused to the government based on negligence or fi'aud of such government.
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Service Appeal No. 163/2014 fitled “Abdul Hamid Mirwat-vs: 4ccmmtam General, Government of Khyber
Pakhtunkinva. Fort Road Pesheavwar and others™, decided on 02.11. 2022 by Division Bench comprising Kalim
Arshad Khan, Chairman, and Farecha Paul, Memhe: Executive. [\hyber Pakhtunkinga Service Tr:bunal
Peshawar.
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servant during his service. The appellant had 1 \ade overwriting in the

ooty 0-\-5 R

‘Service Book by changing his date of birth for malaﬁde intentiém; hence, he

¥
H
&

is not entitled for salary drawn due to overpayment. Admlttedly, he was

et

overpaid due to his over stay in the service and as such the payment was not

Wt

justified, therefore, the department has taken the rlght step and thls appeal is

..‘,
17
..

thus not worth acceptance. This being so this appeal 1s not ma1r|1tamable and

i
is dismissed. Costs shall follow the event. Consign.;
' J
]
‘ ,
6. Pronounced in open Court at Peslzawar and gtven; under our

hands and the seal of the Tribunal on this 2" a’ay*of November, 2022.
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KALIM ARSHAD KIIAN |
Chairman

FAREEHA
Member (Executive)
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Learned counsel for the

19 Nov. 2022
| Muhamimad Riaz Khan® Pai

respondents present.

Arguments heard. To come

|
|

appellant present.  Mr.-
ndakhel, Assf: AG for
|A

ip for order on 02.11.2022

before the D.B. P.P is given to tlie parties.

(Fareeha Paul)
Member(Executive)

_ORDER
2" Nov, 2022 1. Learned counsel for the app

Riaz Khan Paindakhel, Asst: AG for

2.

(containing 04 pages), this being so

and is dismissed. Costs shall follow t

3 Pronounced in open court at

(Kalim :;Arshad Khan)
“Chairman

b .
éllant present. Mr. Muhammad

P

fCSpOI]antS present.
: [

¢ |

Vide our detailed judgemept of toda!y-placed on file

this appeal 1s not maintainable

he event. Consign.

SPeshawar and given under our

3
=

hands and seal of the Tribunal on this 2" day of November, 2022.

(

Kalim Arshad Khan)

Chairmeim

-
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(Fareeha 5141)

Member(Execution)
!
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02.06.2022 Appellant present thrOugh representative.

Naseer ud Din Shah, iearned Assnstant AG anngwrth'
Gutzad Khan Sl (Legal) for respondents present

: Lawyers are on general strike; therefo‘re, case is
adjourned to 22.07.2022 for arguments before D.B.

(Fareeha Paul) o 'na Rehman)
Member(E) . Member @)
22.07.2022 Nemo for appellant.

Muhammad Riaz Khan Paindakheil, learned Assistant
Advocate General for respondents present

Y
s

‘Notice be issued. to appellant/counsel for 16.09. 2022 for

M(\V . a'rguments before D. B _
(Fareeha Paul) (Rozirfa Rehman)

Member(E) Member (J)

N
16.09.2022 Appellant present through counsel.,
-Muhammad Adeel Butt, learned Additional Advocate
General alongwith Riaz  Khan, querintendent for

- : : y

respondents present. S
Arguments could not be heard as learned Member ,
Executive (Miss. Fareeha Paul) is on leave, Therefore case is

adjourned to 01.11.2022 for arguments before D. B

6

ANE q L
(Rozina Rehman)

Member (J)




" 26.07.2021 Appellant present through counsel.. o
. ' Y
Kabir Ullah Khattak learned Additional Advocate Genéral . - .

alongwith Naheed Gul Assistant for respond“e\rits present.

Former made a request for adjournment. Request is accorded.

To come up for arguments on 14.12.2021 before D.B.

(Rozina Rehman) Cﬁ%irman o
Member (J) ! : ;
Vo122 DB L3 an Jouy  Lase 7(2 lon—e ;477
CFa I See e Dadad o
‘.;g\’) ’/ // . A . K . j ' \ o . | -
// . ' o ' _
29,03.2022 # ~ounsel for the appellant present. Mr. Naheed Gul,
' Jg';;é’i,'r»;tant alongwith Mr. Kabirullah Khattak, Additional Advocate
#_uneral for the respondents present. o

/ Learned counsel for the appellant sought adjournment on
},‘J the ground that he has not made preparation for arguments. .
7/ Adjourned. To come up for arguments on 02.06.2022 before the {
7/ B
/' D.B. ‘

‘/ . _ \ '
“ ' (Rozina Rehman) (Salah-ud-Din) ;I
Member (J) : Member (J) e
//
///
l/
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+ 18.08.2020 Due to summer vacations, the case is adjourned to

2
© 20.10.2020 for the same. | ) ﬂ

*‘

©20.10.2020 Junior to counsel for the appellant and Addl. AG
alongwith Naheed Gul, Asstt. for the respondents
present.

The Bar is observing general strike today, therefore,
the matter is adjourned to 31.12.2020 for hearing before
’ ¥

the D.B.
(Mian Muhammaf) Chairman
Member
31.12.2020 Due to summer vacation, case is adjourned to

12.04.2021 for the same as before.

12.04.2021 Due to demise of the Worthy Chairman, the Tribunal is
non-functional, therefore, case is adjourned to

26.07.2021 for the same as before.

) N

eader



b3
$
oo

13.01.2020 Appellant absent. Leamcd counsel for the appellant‘
absent. Mr. Muhammad Jan learned Deputy DlSll”lCt
-Attorney present. Due to genm al str1l<e of 1he Bar on the
call of Khyber Pakhtunkhwa Bar Councﬂ the case 15;'.
adjourned. To come up for arguments on 13.03.2020
before D.B. Appellant bé put to notice for the date fixed.

O e
5 _

Member o -~ Member

13.03.2020 None present on behalf of appellant. Mr. Zia UllahA
learned Deputy District Attorney alongwith Zar Muhammad
Assistant present. Adjourn. To come up for arguments on
15.05.2020 before D.B. Appellant be put to notice for the
date fixed. | |

i o
M¥mber | Member

15.05.2020 Due to public holidays on account of Covid-19, the case

is adjourned. To come up for the same on 18.08.2020 before

D.B.

ader
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o 2‘7‘.06.2019> Counsel for the appellant and Asstt. AG
alongwith Saleem Khan, Supdt, for the respondents

present. Due to incomplete bench case is adjournéd~

 tol 1.09.:1'&7’?%:': 7 for arguments before the D.B.

cr

- 11.09.2019 . | Juniorto counsel for the appellant present. Mr. Zia

11.11.2019

Ullah learned Deputy District Attorney piesent. Junior to
counsel for the appellant seeks adjoﬁmment as senior
learned counsel for the ‘appellant_is not in attendance.
Adjo'um. To come up for arguments on 11.11.2019
before D.B.

Vo

mber - Member

Learned counsel for the appellant and Mr. Riaz Khan
Paindakheil learned Assistant Advocate General alongwith Zar
Muhammad Assistant present. Learned counsel for the appellant

seeks adjournment. Adjourn. To come up for arguments on

13.01.2020 before D.B.
&

Member

.ﬁ




10.12.2018

~<#
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30.1.2019

10.04.2019

»

—

counsel for the appellant and Mr. Muhammad Riaz

Painda Khel, Asstt. AG alongwith Saleem Khan,

Superintendent and Zakiullah, Senior Auditor for the

respondents present.

Learned counsel for the appellant requests for time to

submit rejoinder to the reply by the respondents. May do so

within a fortnight. Adjourned to 30.01.2019 for hearing

before the D.B.

i

Member Chaifrhan

Counsel for the appellant and Mr. Muhammad Riaz

‘Painda Khel, Asstt. AG for the responde ats. Rejomder to

parawise comments submitted.

Learned counsel for the appellant requests for
adjournment due to heavy engagement before the

Hon’ble High Court.

Adjourned to 10.04.2019 before D.E."
:\ A N

Member . Chairman

Junior to counsel for the appellant"":‘énd Mr. Zia Ullah
learned Deputy District Attorney for the respondent

present. Junior to counsel for the appellant requested for

adjournment as senior counsel for the appellant is not in ™

attendance. Adjourn. To come up for arguments on

27.06.2019 before D.B

e &/‘
. A. J
ﬁi\r Member



13007.2018 | : Appellént Mr” Abdﬁl ,I:iamid in pefson present. Mr.
- | Zakiullah, '.Senior Aﬁditor alongW{th Mr. ,Kabifullah 'K'ha“ttak,
Addl: AG for. }espondenté ‘présent: Wfittgn reply/comments
on behalf of re'spon_‘dleht no. 1 submitted. Case to come up for

-rejoinder and arguments on 19.09.2018 before D.B.

Chairman

19.09.2018 Miss, Uzma, .jUnic-)r counsel for the éppellant and Mr.
Kabirullah Khattak, Additional AG alongwith for the respondents
present. Junior counsel for the appellant requested for
adjournment on the ground that learned senior cbunsel for the
appellant is not available today. Adjourned.;To- come up for

rejoinder and arguments on 23.10.2018 before D.B.

. :"\\ l . . “ . (
o (A?rr; Hassar) (M. A{nl?nﬁ;n Kundi)

Member Member

i-J

3.10.2018 Due to retirement of Hon’ble Chairman, the

'I'ribunal 1s defunct. Therefore, the case is adjourned.

‘o come up on 10.12.2018.




24.04.2018  Clerk of the-counsel for appellant and Addl: AG alongwith Mr.

Muhammad Aslam, SO (Lll) for rcspondcntb No. 2 & 3 & Mr. Zakiullah
Senior Auditor for 1cspondcm No.l present. Written rcply submitted on
. behalf of respondent No. 2 & 3. chuested for adjournment. Adjourned. To

_come up for written rcp]y/commcnls on bchdlf on 07.05.2018 before S.B.

07.05.2018 The Tribunal is non functional duc to rctirecment of the
Honorable Chairman. Thereforc, the case is adjourned. To come up for

the same on 26.06.201 8 before S.B.

Reader

16062008 Counsel for the appellant present. Mr. Muhammad Jan,

DDA a.longvs}ilh Mr. Zaki Ullah, Sénior Auditor for respondents
No. 1 and Mr. Muhammad Karim, Supdt for responldcnl.s No.2 &
3 preseat. Wrilten repIy already ‘submitted “on behalf of
-mpondcms No. 2 & 3. Written reply not submitted on behalf of
mpondcn s No. 1. Mr. Zaki Ullah, Senior Aud]tm
A\i{cprcquualwc) of the tcspondcnls No. ]. Arcq uested for
acljournmcnt. Adjourned. Last opportunity. is granted. T'o come up
'lh.r reply and comments on ‘behalf of rcépon_dcnts- No. 1.on

30.07.2018 before S.B.

Menmber

r
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19.02.2018 I.earned counsel. for the appellant present. Preliminary

spellant Deposited

acurity

P

arguments heard and case file perused.

Learned counsel for the appellant argued that the appellant has
served the department in various capacities since 30.05.1975 till 11.09.2014"
with over 38 years spotless service. That the appellant was retired [rom
service on 11.09.2014 with effect from 04.11.2013 on attaining the age of
superannuation. That on 11 .05.2017 Respondent No. 3 issucd letter for grant
‘01 pension 1o appcllanl bul with the directions to recover over-payment on
account ol salarics drawn by appcllanl with effect from 05.11.2013 to
30.09.2014' from his pension bencfits. That on 31.07.2017 the impugned letter
was issued by respondent No. 1 whereby recovery of Rs. 11, 30,790/ was
shown.[rom hig’pensionery benefits and éheque for the balance al?nount ol Rs.
5, 78.759/— was issued.. That wrong and illegal deduction was made from the
pcnbloncw benefits of the appellant for the period mentioned in 1cllu dated

1T 05 2017. That the appeliant plcicncd departmental appeal on Jl 07 2017

_.'..__.__._--—..'--

Be sy e e = S but without any response till date.
i.

Points raised nced consideration. Admitted for regular hearing
subject to all legal objections including limitation. The appellant is also

dirccted to deposit security and process fee within (10) days, wherealfier notice

rocess Fe8 1¢ issued to the 1cspondcnl> department for written reply/comments on

(9.04.2018 before S.B

(Gul Zcb Kﬁj

Member

(19.04.2018 " - Appellant absent. Clerk of the counsel present on behalf of
appellant. Mr. Kabir Ullah Khattak, Addl: AG alongwith l\4uhalinmad
_Aélam, A (Lit) for the respondents pl'esclwf. Written reply pot
submitted. Requested for adjournment. Adjourned. Te come up lor

written reply/comments on 24.04.2018 S.B.
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&7 - Form-A--
FORMOF ORDERSHEET
Court of
Case No, 163/2018
S.No. | Date of order Order or other proceedings with signature. of judge
proceedings '
1 2 3
1 06/02/2018 The appeal of Mr. Abdul Hamid presented today by Mr.
Saadullah Khan Marwat Advocate may be entered in the
Institution Register and put up to Worthy Chairman for proper
order please.
' \ S%QDU
REGISTRAR -
2- © S (O"llg , This case is entrusted to S. Bench for preliminary hearing
to be put up there on 13 Io;,l '.8‘ P -
AN
<7
B
o ,

P
oy
gl
&
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BEFORE THE KPK, SERVICE TRIB‘UN'AE_, PESHAWAR

S.ANo. . /2018

Abdul Hamid Versus Chief Secretary & Others
I NDE X
S.# | Description of Documents Annex Page
1 Memo of Appeal ’ -1 1-3
2 Retirement order dated 11-09-2014 V “AY 4
3. | Impugned letter dated 11-05-2017 of ED _"B" | 5
4. " Impugned letter dated 31-07-2017 ¢ 1 6-8
5. | Representation dated 11-08-2017 "D” | 9-10
6. Judgment dated 11-01-2018" VB 1114
7. Wakelatnema |
Appellant

Tihrough ?//fk_,/j,\ et

Saadullah Knan Marwat
Advocate
21-A Nasir Mension,

Shoba Bazar, Peshawar

Dated 06-02-2018 ' " Ph:  0300-5872676
: : 0311—9266609



BEFORE THE KPK, SERVICE TRIBUNAL, PESHAWAR

S.A No. /2018

Abdul Hamid Khan S/o Haji Umer Khan,
R/O House No. 532, K-4, Phase No. 03,
Hayatabad Peshawar, Ex- Private _
Secretary, Establishment Dep'a-r‘tment,

Civil Secretariat, Reshawar . .. ... .. . . . ... . Appellant

VERSUS

1. Accountant General, Govt. of KP,
Forth Road, Peshawar Cantt.
2. Chief Secretary, Govt. of KPK,
Civi’l Secretafiat, Peshawar.
3. Secretary, Govt. of KPK,
Establishment Departnient,

Civil Secretariat, Peshawar . .. ... ... .. .. . . Respondents

O<=>U<=>0<=>0<=>]
APPEAL U/S 4 OF THE SERVICE TRIBUNAL
ACT, 1974 AGAINST OFFICE ORDER_NO..
PN-PEN-1/A-171/2016-17/926-27 DATED
31-07-2017 OF R, NO. 01 WHEREBY
DEDUCTION OF RS. 11, 30,790/- WAS

MADE FROM ‘PENSIC)N'ERY BENEFITS OF
APPELLANT FOR NO LEGAL REASON:

Li<=>l<=>0O<=>0<=>0

Respectfully Sheweth:

That appellant served the department in varicus Ccapacities since 30-
05-1975 till 11-09-2014 spread over 38 years spotless service.

That appellant was retired from service on 11-09-2014 with effect

from 04-11-2013 on attaining the age of superannUation.‘(Copy as
Annex “A")

\
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Bb That on 1i—05-2017, R. No. 03 issued letter for grant of pension to
'appellant but in the said letter, R. No. 01 was directed to recover over-
payment of salaries drawn by appellant with effect f—ro.m 05-11-2013 to
30-09-2014 from pensionery benefits, yet appellant rendered services
to the department from 05-11-2013 to 30-09-2014 and is entitled for

the benerits of pension.of the said period. (Copy as Annex “B")

4. That on 31-07-2017, the impugnéd letter was issued by R. No. 01
whereby recovery of Rs.: 11, 30,790/- was made shown from his.
pensionery benefits and cheque:for Rs. 5, 78,759/- was issued to
deposit the same in the aécount of appellant in HBL, Police Road
Branch Peshawar. (Copy as Annex C)

5. That on 11-08-2017, éppe!.lant submitted representations before the
respondmts to set-aside order / letter dated 31-07-2017 of recovery

of Rs. 11,30 ,790/- but without any response till date. (Copy as Annex
\\DH)

6. That thereafter appellant filed Writ Petition No. 4674-P/2017 before
the hon'ble Peshawar High Court, Peshawar for the said purpose which

was dismissed being not maintainable. (Copy as Annex “E”)

Hence this Appeal, inter alia, on the following grounds:-

- GROUNDS:

. oa. That appellant served the department till the date of retirement i.e.
| dated 11-09-2014 not at his own sweet will but under the umbrella of
respondents.

b. That pay is equal to duty or duty is equal to pay, so appellant was
entitled for salaries of the rendered period.

C. . That payment till date of retirement was made to the appeliant in good
faith by kendering services to the department tili 2014 and no recovery

could be affected from him, especially from pensionery benefits.

d. That wrong and illegal deduction was made from the pensionery
benefits of appellant for the pmod mentioned in letter dated 11-05-
2017 i.e. with effect from 05-11-2013 to 30-09- 2014,

4



~ Dated: 06-02-2018

That the Authority is not vested with un-bridled and un-fettered
powers to do an act at her own whims and wishes without re-coursing
to Law. Neither any Notice was given to appellant for over payment

nor ahy enquiry was conducted in‘the matter, being mandatory.

That appellant was entitled for pension of Rs. 17, 09,549/-. Deduction
was made of Rs. 11, 30,790/-. He was only paid Rs. 5, 78,759. He
shall be paid lump-sum pension of Rs. 17, 09,549/- by deducting Rs.

'5, 78,759 which has been paid to appellant,

That respondents are not empowered to do so under the Law. Such act
of the respondents is base on malafide.

It is, therefore, most humbly prayed that on acceptance of the
appeal, order / letter dated 31-07-2017 of R. No. 01 be set aside and
appeliant be paid lump-sum pension of Rs. 17, 09,549/~ with all back

benefits, with such other relief as may be deemed proper and just in
circumstances of the case.

Through Q/j/t_‘ L )<_L¢ g

Saadullah Khan Marwat

/"",/—‘_\p'
S B

Arbab Saif-ul-Kamal
Advocates,



Yt

¢ . - - - - RN

A _’i it -9 =T

ESTABLISHMENT DEPARTMENT
(Establishment Wing)

NOTIFICATION.

NC. SOE-IV(E&AD)11(27)/1996:-  iir. Addul Hamid, Private Secretary

(BS 7). Establishment Depariment, Civii Secretanat, Khyber Pakhtunkhwa,

svands retived from service w.e.f. 04.11.2013 (A.N) on attaining the age of
supevaunua’c'ion sixty (60} years. His date of binh 1s 05.11.1953. 3§ 5§

2. Sanction i$ ulsc hereby accérded lo the grant of encashment of
365 days pay in liew of LPR, in respect of the aforesaid retiring officer. in

(evsuance. of Finance Depariment's Notificaticn Nc. SOA(FR)FDB-Q2/2005/VO|~V
dated 1312.2012.

. - CHIEF SECRETARY )
KHYBER PAKHTUNKHWA

¢

Fndzt Mo, & date cven.

Copy forwarded to the: -

-

Accouniant General, Knhyber Pakhtunkinwe, Peshawar

Secuon Officer (Admn), Administration Department.

Secuon  Officer (General), Zakal, Usher & Social Wellare
Deparnment, with the request io recover the over paymeni o! salaries
drawn Dy the above officer w.ef 05.11.2013 to 11.09.2014 from his
pension/emoluments  anc  the same may be deposited Into
Goveinnient Treasury through challan.

N Sccuen Cificer (Secret), Establishment Department.

oo zsinte Offeer, Administration Deparimcnt.

& P S i Spacial Secretary (E), Estadlishment Department. :

P /1o Acdl Secretary (HRD), HRD Wing. Estadlishment Department.

R P Deputy Secretary (B, Esiablishment Department,
R Ofiicer concernad. '

He Personal tie of the officer concernas.

NG

TAR NAWAZ )
SECTION OFFICER (E£.iV)

M e e

GOVERNMENT OF KHY3ZER PAKHTUNKHWA

Dated Peshawar, the 11.09.2014. . -
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GQVERNMENT OF KHYBER PAKH:TUNKHV\;A
ESTABLISHMENT DEPARTMENT
(Establishment Wing)

No. SOE.IV (E&AD) 11(27)/2014
Dated Peshawar, the 11.05.2017

To
The Accountant Genera;ll, .
Khyber Pakhtunkhwa, Peshawar

Subject: - PENSION PAPERS IN RESPECT OF MR. ABDUL HAMID, EX-PRIVATE
SECRETARY (B$-17), SOCIAL WELFARE DEPARTMENT.

Dear Sir, A

| am directed to refer to:the subject and to ferward pension papers {duly signed)
by the Pension Sanctioning Authority alongwith other supporting documents in respect of

Mr. Abdul Hamid, Ex-Private Secretary (BS-17), Social Welfare Department, Khyber
Pakhtunkhwa for favour of necessary action:-

’

- 1. Pension papers 2 sets
2. Photographs 2 copies
3. CN.IC ’ ' _ 2 copies
4. No demand certiﬁcaqe from Estate Office 2 copies
5. No demand certificate ffom the Department 2 copies
6.  Declaration Certificate 2 copies
7. Under taking/ Option: 2 copies
8. Specimen Signature/ Thumb & fingers impression 2 copies
9. List of Family Members 2 copies
10. Retirement Notification 2 copies
11.  Indemnity Bond/ option form 2 copies .
12.  Service Book (in orig:inal) ' 01 No.

2 { 'am further directed td request that recovery of overpayment of salaries drawn

by the above mentioned officerg w.ae.f 05.11.2013 to 30.09.2014 may be made from his
pension/ emoluments. i : . ’

f

Yours faithfully,

.

(HAZRAT JAMAL)
SECTION OFFICER (E-IV)

Encl: as above.

Endst: Even No. & Date.

Copy of the above is forwarded to Section Officer (Gen), Social Welfare Department,

Khyber Pakhtunkhwa wr to his letter No.SOG (SWD)/PF//PS/Abdul  Hameed
Marwat/2017/1751-52 dated 28.04.2017 '

SECTIONTFFICERAE:IV)



OFFICE OF THE
ACCOUNTANT GENERAL

L . KHYBER PAKHTUNKHWA, PESHAWAR .
"K‘\!oz PEN-I / A - 171 /2015-17 q}é,)}, Dated 3//077//_)_

-~

C -, gl C31=7-)7

The Drawing & Disbursing Officer,
GOVT OF KPK £STABLISHMENT DEP
SECTION OFFICER(E-1IV)

Sub:- SEALED COMMUTATION AUTHORITY IN R/0O
ABDUL HAMID S/0 HAJI UMAR KHAN

lesse rarer oo your lenie;, o SOE. IV(EEAD) 11(27)1996

Datec 04.07.2017 forwaro s reva . DENIIOn LuSe Ln respect
of abovs iimed Lificer [
2.Y0u @re nerebv auvihior i TTosubmin s bill for 25.1709549.00

(Rupees: ONE MILLION SEVEn HUNDRLD N]NE THOUSAND FIVE HUNDRED FORTY-NINE)
AU the Sounter of th.s :

of Mr.- Y
00015530 )
NIC.NO 1730192736455 SrooanTa e or

' S0otEsdanTe of arass cheque in favour .
HQDUL HANID S/0 HAJI UMAR KHAN {(Par.No

Commutition of ponsion.

“. : l‘ X Jt el . - §(

A/c No : ©¢33000357 957

3. Nt onvolved 1o s s Aoarher sharn Charged

and deb:-anie n FETraL Siun.ounaer the rellowing head

of accounts:- -

01 - Ald - Transter payment.

0112 - A4 - Mansionery benefits.

011210 - AGT0ZL - Commured valus. of pension.
ARE - Tiatuiny value of pension,

Withheld amount

JAmount Fayanls: 3,08, A 60

Amount With Helg: .00

Amount Pa:c: L,I0G, 549,00

Recoveries oF o/payMENT OF PAY&ALL:RS.1130790 U/HEAD C02243

Note:~ This authority letter may pPlease be attached with the bill in original
along with the Office orcer/notification of retirement. Vendor No, Name of Bank
and A/c No of payee may also be recorded on thae bill

Remarks: -

ACCOUNTS OFFICER (PENSION)

LLolnlurmaetion oto -

ooMrs. o Msr. o Miss. ABDUL HAMID S/0 HAJI UMAR KKHAN
H.NO.532 s7.NO.4¢ SECT:K-4 pI I HAYAT .
/) _‘—717‘ff>f? 2319—3

: ACCOUNTS OFFICER APENS [ON)
— _
\\ \ :

“§@®
oe;\ix’iw“‘f | - 9] 7



: 7
PROVINCIAL CODED CLASSIFICATION PROFORMA

.-

NAME OF OFFICE :-  E&AD Department
SUB HEAD D - Pension
1) |FUNDNO N C 2 1 Jo la |1
[2) | DOCUMENT NO o
3) | COUNTER NO
4) | GOVT:CODE N
5) | BUSINESS AREA/DEPTT: o s o |2
6) | COST CENTRE/DDO CODE P R T[4 a4 5 |7
7) | DETAIL FUNCTION o 1 |1 |2 1 |0
8) | VENDER B
9) | C.L.CODE o la | [ 1
10) | C.N.CODE ' 0 |2
11) | PAYMENT (Debit) DEDUCTION (Credit)
Detailed Object Amount Detailed Head Amount
A0 4102 17,09,549/- C02243 11,30,790/-
[

Gross Payment : -RS.17,09,549/- Total Deduction:-11,30,790/'
‘ - Net Payment - R5578,759/-

I . ' Signature of D.D.O
| . . ‘ . Office Stamp
&
hoAris /c [ ;M_h«»‘d.muummo!undor, \ ’

S




Note: - Goveynment accepts no responsibility
made uyvertoa messenger.

-

PAY BILL

L.

‘8

4
—

or the fraud, misappropriation in respect of money or cheque b

. Name of Gazetted Government Servant.Mr.Abdul Hamid, Retired Private Secretary, E&AD Department.

AQ4 Transfer Payment.
AD41 Pensionery Benefits

© AQ4102 Commted Value of Pensi'on

A04103 ~ Gratuity Value of Pension
PR-4457 Pension '

Voucher No. of list of payment
for

17

AC4102- Commutation

Rs.17,09,549/-

Gross Amount

Rs.17,09,549/-

Recoveriees over payment Pay & Alls

Rs.11,30,790/-

.

Rs.578,759/-

Net Amount Rs.

Rs.578,759/-

Net amount to be written {in word) Rupees 0]

| - ‘-2617 E C

Please pay to

The
-
[
QJ. —
9 ;‘?o
: :
.o 3 - 2N
© - o ol R \
=) - R v = o £ ™~
<L & c — 4 a S 4.'\
c - U = = Q - =t -
o~ =] 2] £ ) : 20 © ~
- o [ h=4 E’ O P
w e - 5 & w c 5 o = \
v R4 O -~ v o trdl a <« >
=1 O = n > o . W o ~
E 2 T = © 3 &
5 < 5 3 S 5 7 g @ 23 |3
e < o < 3 v o < = £ a <
bt - 1}
L.
< (=




h ——————
*\ 3
-
B - -

W 1. Chief Secretary, vat. of  KPK,
f@) ?7Peshawar
,' 2

/ Accountant General, KPK, Peshawar

PLC=>DC=>D<=>O<=>D

APPEAL AGAINST OFFICE LETTER NO. PN-PEN-

. I/A-171/2016-17/926-27, DATED 31-07-2017 OF
ACCOUNTS OFFICER (PENSION) OF THE OFFICE
OF THE ACCOUNTANT GENERAL KPK. PESHAWAR
WHEREBY APPELLANT WAS PAID PENSIONER
BENEFITS OF RS. 5,78,759/- INSTEAD OF RS.
17,09,549/- _AND _MADE _ DEDUCTION RS.
11,30,790/- FOR NO LEGAL REASON:

DC=>ODCE>OLC=DODLC=>DG

Respectfully Sir:’

1. That appellant scrved the department in various capacity since
- 30-05-1975 -till 11-09-2014 spreading over 38 years spollass
service. '

i

2. Thatin the Seniority List the date of birth was resorded as 05-11- .-

1953 instead of 05-11-1955 while in the SSC, NIC, Service Book
and other as 05-11-1955,

3. That appellant was retired from service on 11-09-2014 with effect

from 04-11-2013 on attaining the age of superannuation while he
was to be rétiﬁed with effect from 04-11-2015.

4, That order dated 11-09-2014 retiring appellant from servicé was

assailed before this hon'ble Tribunal in A. No. 1405/2014 which is
~pending disposal tili date.

S. That on 11-05-2017 Establishment Department issued letter for
grant of pension but in the said letter Accountant General, Office
KPK, was directed to recover over-payment of salaries drawn by

appeliant with effect from 05-11-2013 to 30-09-2014 from-
pension/emoluments.



[ O

PR

o

- That in this Iefter{ it was wrongly held/directed to make -
recovery of over payment of salaries with effect from 05-11-
2013 to 30-09-2014 as for this period rendered services to
the department as is evident from Notlﬂcatlon of retxrement

‘dated 11-09-2014."

7. That on 31-07- 2017 the impugned letter was issued by AG

office, whereby recovery of Rs 11,30,790/- was made

. shown and cheque for Rs 5, 78 759/- was issued for deposat

the same in the accounL of appellant in HBL, Police Road
Branch Peshawar.

8. That wrong and iilegal deduction was made from pensvonery
benefits of appellant for the period mentioned in letter dated
11-05-2017, i.e. 05-11-2013_to 30-09-2014.

9, That in this period, appellant rendered services to the
department and no recovery could be made from pensionery
benefits in any manner. The recovery so made is |Hegal
unjustified and based on malafide as pay is equal to duty or
duty is equal to pay

It is, therefore, most humbly requested that letter dated:
31-07-2017 be kindly reviewed, modified/set- aside and recovery
of Rs. 11 ,30,790/- be made goad to appellant.

~

Appellant

S
7// Abdu%kiaji

Umar Khan Ax- £S .
H. No. 532 K-4, p-3,
Hayatabad, Peshawar

Dated.11-08-2017 ' Cell.N0.0333-9306109
— T — .

~
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~Abdul Hamid Khan S/o Haji Umer Khan,

= I Tt

—~
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IN THE PESHAWAR HIGH COURT, PESHAWAR

W. P. No. 4674 /2017

R/O House No. 532, K-4, Phase No. 03,

Hayatabad Peshawar, £x- Private

Secretary, Establishment Iﬁepartment,

Civil Secretariat, Peshawar .. .. .. e L

Chief Secretary, Govt. of KPK,

Civil Secretariat, Peshawar.
Accountant General, Govt. of KP,
Forth Road, Peshawar Cantt,

Secretary, Govt, of KPK,
Establishment Department,
Civil Secretariat, Peshawar. . ... ............. Respondents

D<=>D<=>d<=>D<=>D

WRIT PETITION: UNDER ARTICLE 199 OF
THE CONSTITUTIQON OF ISLAMIC
REPUBLIC OF PAKISTAN, 1973:

D<:>D%:>D<=>D<=>D

Respectfully Sheweth:

-1,

That petitioner served the éepartment in various capacities since 30-
05-1975till 11-09-2014 spread over 38 years spotless service.

-

That in the SSC, NIC, Service Book and other service record, the Date
of Birth of petitioner was; recorded as 05-11-1955, while in the
Seniority List, the same wasi‘ recorded as 05-11-1953 instead of 05-11-
1955. (Copies as Annex A -

That petitioner was retired from service on 11-09-2014 with effect
from 04-11-2013 on attamrng the age of superannuation while he was
to be retired with effect from 04-11-2015 as per SSC bek
Date of Birth. (Copy as Annex "By

. 8 /AN 2018



2

1 —

PESHAWAR HIGH COURT, PESHAWAR

FORM “A”

FORM OF ORDER SHEET,

Couft c;f

Case No

Serial No of
order or
roceeding

Date of Order :

or Procecding

Magistrate and that of parties or co

Order or other proceedings with Sign

1

2

11.01.2018

W.P No. 4674-P/2017

Present:- Mr. Saadullah Khan Marwat,
advocate for the petitioner.

LEEE 3

MUSARRAT HILALT] - The instant

writ petition has been filed under Article 199 of

| the Constitution of Islamic Republic of Pakistan,

1973 with the prayer that in exercise of the
extraordinary constitutional jurisdiction, this court
may declare the letter dated 31.7.2017 of the

authority to be illegal, improper, unjust, malafide,

 without lawful authority and of no legal effect with

further' prayer- to direct the respondents to pay
petitioner pension of Rs.17,095,49/.

2. The petitioner hérein served the
respondent depaﬁﬁent and got retired | on
11.9.2014. As per averment of the writ petition,

the date of birth of petitioner was recorded in the




/3

2 —

SSC, NIC, Service Book and other service record
while in the seniority list, the same was recorded
as 05.11.1953 instead of 5.11.1955. The petitioner

v;vas retired from service on 11.9.2014 w.e.f

4.11.2013 on attaining the age of superannuation-

while he was to be retired w.e.f 4.11.2015 as per
SSC, being authentic date of birth. That the matter
of pre-mature retirement of the petitioner from

s:ervice was assailed before the hon’ble tribunal in

: z?.ppeal No.l405/2014 which is -pending disposal

till_ date. That on 11.5.2017 Establishment
Department issued letter for grant of pension but in

the said letter, Accountant General, Office Khyber

Pakhtunkhwa was directed to recover over-
payment of salaries drawn by petitioner with effect

from 5.11.2013 to 30.9.2014 from pensionary .

benefits, yet petitioner rendered services to the
department from 5.11.2013 to 30.9.2014 and
entitled to the benéﬂts of pension. Thereafter, on

31.7.2017, the impugned letter was issued by AG

office, whereby recovery of Rs. 11,30,790/- was |

made shown and checjue for Rs. 5,78,759/- was
issued for deposit the same in the account of
petitioner in HBL, Police Road Branch Peshawar,

On 11.8.2017, petitioner submitted representations

) 7

18 JAN 2018

L e -

YLk
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. | Dated. 11.01.2018.

R ) ‘

before the respondents to set aside letter dated
31 7 2017 of recovery of Rs.11,30,790/-. Hence

this writ petition.

| 3. ‘ Arguments.heard and record perused.
4, | The relief claimed by the petitioner

~ | falls within the ambit of terms and condition of

service and the Serviee Tribunal has the
jurisdiction to decideél the matter. As per the
averments of the writ lpetition; the petitioner has
already epproached the learned Service Tribunal
for redressal of his grievances by filing appeal

which is pending there. The better course would be

that the petitioner should bursue the said appeal.
5. In view of the explicit bar, under
article 212 of the Constitution of Islamic Republic

~of Pakistan, 1973 this court has got no ]unsdlctxon

to entertam the instant petition whlch is dxsmlssed

M

in limine being not maintainable. 17;
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retired from service on sﬁperannuation on 04.11.2013 (Annex-ll).

2. Correct to the extent that the appellant was retired from service w.e.f
04.11.2013 on attamlng the. age of superannuatlon wde Notification
dated 11.09. 2014 |

3. Incorrect the recovery was made from his pensmn due to the
overpayment of salary wef 05.11.2013 to 30. 09'2014 from the
appellant because the appellant had changed his date of birth from
05.11.1953 to 05.11.1955 in the Service Book while the actual date of
birth according toé his availa:ble official record was 95.11.1953. The

documents, menticé)ning his dajte of birth as 05.11.1953,? are as under:-
| | |
. Matric certificate (Ahnex-lll)
ii. Confldentlai Reports/ PERs from 1979 to 2010 shows his

DOB as1 05.11. 1953 (Annex-IV}. It is pertlnent to mention
|

here that Part-1 portlon of the PERsS/ACR is' usually filled by .
an employee hlmself and the appellant himself had written
his D.O. B as 05. 11"1953 in his PERs from the year 1979 to
2010, but in 2013,! the appellant lmmedlately changed his
D.O.B to 05.11. 1955 (Annex-V) | -

iii. On an' appllcatlon he had submitted for the post of
Stenographer Grade Il dated 18.01.1975, he wrote that he is
a young man of 22 years, which Iiteraily transplres his year

of birth as 1953 (Annex-VI) .5
i | 8
According to (Annex-ll) and (Annex-V) contradiction is self
explanatory, Wthh is as below -

i, S.S. C certlflcate with D.O.B of 05.11. 1953 at (Annex-Il)
carrles 3 DIVISlon

ii. S.S. C certlflcate with D.O.B as 05.11. 1955 at (Annex-V)

l
shows ond D|V|$|on

I
P




| diglidwuie |

. As explained above | o 3;

Incorrect. The request of the appellant was processed and filed as his
Writ . Petition No.1405/2014, against hIS retlrement Notification s

already under process.

No comments. .

' GROUNDS:-

a

b

As replred in Para 3.of facts. !

Incorrect in terms of rule 1.8 of Pension Rules the Govt reserves the;

right of recovery from pensron of the Govt Servant on account of
josses caused to the Govt. based on neglrgence or fraud of such Govt.

pension during his service. Same, the appellant had made overwriting

in the Service Book by changing his : Date of Brrth for malafide

intentions; hence, he is not entrtled for. salary drawn due to

S

overpayment. . - - ;
As explarned in Para-b.

Incorrect. As per official record, the ongrnal date of birth of the
appellant was 05.11. 1953 and he was to retrre from service on
attaining the age of superannuation w.e. f 04.11 2013 but the appellant
with malafide intentions changed his DOB by overwrrtrng in the
Service Book. Therefore after venfrcatron thrOugh inquiry, the
appellant was retrred from service w. ef 04.11. 2013 vide Notification

dated 11.09. 2014 so no wrong and rllegal deductron was made from

his pension. ;E g

Incorrect. The appellant was held gurlty for overwhtlng in the Service
Book and after fulfiliment of codal formalrtres was retrred from Service

on superannuatlon w.e.f 04112013I as per 'hIS date of birth
i l
l !




05.11.1953, so no. VIolatlon has been made and the appellant was
treated as per rule
| i
f. Incorrect. The appellant was paid the pension aﬁerl deduction of
overpaid salary dueéto his ove‘rsitay in the service beyond 60 years.
g. As replied above. f ‘ ‘ :

‘-
§

It is therefore, humbly prayed that on acceptance of |n|stant joint paraW|se

comments/ reply, the appeal of appellant may be dismissed with costs.

i) i
¢ AU | | 1A
Ch:ef Secretary Secretary
Govt. of Khyber Pakhtunkhwa Govt. of Khyber Pakhtunkhwa,
(Respondent No.1): : Establishment Deptt
, (Respondent No 2)
i - B

!
P
b
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0f KHYZER PAKHTUNKHWA .

JERNMENT O
P ESTABL lE} HMENT DEPARTMENT
Es

(Es ta:bhshmenf Wing) :
: roo 4
i , i . \
I Dated Pe,shawar, the 11.09.2014. :
i . , ] .
' : ! i
H 3
i Fe
] N H !
: |
7V1996 - nc Addul Hanud, Private Secrelary
! {
arimeont, Cive Szcretanal, Knyber Pakhunknwa, i
_.5: Mands roived ivd vraf 04.41.20%3 (AN on attaining e |age of |
- H . . — - ! |
supersunuation wixiy 163} years. His cate of dinhs 05.11.1853. $5° E
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The Joint Secrelary,
Planoing & Development
Goveranent of N.W.F.P.
Peshawar.

PR

Suyedts - APPLICAVION Foit THE POST OP STENOGuAPHRu GRADE - °

e . L T A A A———

Hepected Bir,

With due respect 1 beg to suy ghat 1 heve come to
e through reliable sources that zome posts of Stenographers
sr lying vacane in P & D Deptt: under your kind controls 1

of r my humble services for oneé of the sasnueeo

My particularu, gqualiticationg & oxperiencos are

; ad adex: -
1~ Name: Abdul Homido
2= Father's Nage: Haji Unar Khas,
: 3« Permmxest Addresst Village & P/0 Shakbas Khel,
. Moksllsk 3 Sarwar Khel,

Tehwil 1 Lokki Marwat,
District : Bumnuo

4~ Educationm: F.A. \ylug) end having speced in
Shorthend 100 W.P.M. Typing speed
50 WoPoM.

More urer 1 bave served in office of the Chief BEngineer
srriglior Deptt: reshswar from 5-1-1073 to 17-7-1873, sad fully
couseent with the office work Xk* prevent I am serviog in

i sarba Develnpwent Authority as & Stenotypist from 18-7-1673 till

today

1 su & yousguan of 22 yeirs with good physigque snd sound

R -— -

mern) Secactero R

lo view of the facts explaindd above, it i» requested
that lisy plesse be given a chance to serve in your Departuwent.
. wrswr you sir, thst I will leave no stone un-turned to ai scharge

( wy dutis witde satinfaction of my superiorso

7

Note: - Attested copies of By neceusary certificates sre attache

Thanking you in apticipation. 67$S l Yzfzit’
5%

\

et ed: 16141078, A \JYour most obedient dexvant, %
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‘ . Fé( C \ ,
: ( ABDUL HRMOD P

5. rw,  Btene Typiot, fining Wing,
Soooﬁo; &‘WOFO?.Q Peshavar,
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. VERSUS
Accountant General, Govt of Khyber Pakhtunkhwa,
: Fort Road, Peshawar, Cantt and others

........ '......;..............................(Respondents) ‘

1
(Para wise repl\l/commehts on behalf of Respondent No. 1)

' Preilmmal_y 0b|ect|ons'

'That the appellant has got no cause of actlon
That the appellant has no locus standi.

That the appellant has not come to this court with clean hands.

That the appeal in hand having no merits hence liable to be dismissed.
That the appeal in hand is time barred.

That the Finance Department Peshawar is also the competent authonty, whlch '
has not been made as rlespondent by the appellant.

E
!

Res‘gectfully She‘weth:-@

. Proive by record; howe\}er, liable io be proved by the Appellant.

. Correct to the extent that Establishment Department Peshawar (Establishment
ng) Notification No.SOE- IV(E&AD) 11 (27) 1996, dated 11.09.2014 has clearly

mentroned the date ofi birth of the appellant as 05.11.1953 and the Appe!lant
thu,s stands retired w.e.f 04.11. 2013

RO -



S 3.

I
i
)

Correct In light of Ret:rement Notification SOE- IV(E&AD)11(27)/1996 dated
11. 09 2014, the date of birth of the Appeliant is 05.11.1953 and he has been
retlred w.e.f 04.11, 2013 after attalnlng the age of superannuation 60 years.

Recoveryof overpaymentofsalary fromthe period w.ef 05.11.2013 to
430 09 2014 drawn by the Appellant is under the rules and as per letter of

Establlshment Department Peshawar No.SOE. IV(E&AD)11(27)/2014 dated
: 11/95/2017. .'

4. RedoVery has been made in llght of Establlshment Department letter No. SOE- '
f IV(E&AD)II(27)/2014 Dilated 11. 05 2017.

5.! Respondent No.3isin better posltion to satisfy the grievances of the Appellant.

6. No Comments '

GRou.ll:D.s .

A Proved by record; however Ilable to be proved by the Appellant

B. lncorrect The appellant is not* entitled for the salaries of the period w.e.f
05. 11 2013 to 30.09. 2014 as he has been retired from service w. e f04 11, 2013

C&D

. thef case.

. That Respondent No. 1 is bound to follow the rules and instructions :ssued by

prov:ncnal Government of Khyber Pakhtunkhwa from time to time. And has

made recovery of over|and above salaries as asked by Respondent No.3. There
is np bar on recovery. | '

Reli‘ates to Respondent No.3 and gthey are in better position to show the status of

:That in light of Establlshment Department Peshawar Letter dated 11.05.2017.
: Respondent No.1 has 1

- rules.
1

|ghtly calculated the pension of the Appellant under the

t
I
I
- i
|
i
i




s

P
s

|0 I3
‘Provincial Government
‘processed the case in

g; gThagzt respondent No.1 is bound to follow the rules and |nstruct|ons |ssued by

of Khyber Pakhtunkhwa from time to time. And has
hght of Retirement Notlflcatlon No. SOE-IV (E&AD) .

11(27)/1996 dated 11.09.2014 and not malafied.

i
i

Keeplng in View the above mentloned facts it is, therefore, humbly prayed that
the appeal in hand havnng no ments may be dlsmlssed with cost. '

| - ACCOUNTANT GENERAL "
o KHYBER PAKHTUNKHWA

§

|

L



. BEFORE THE KPK, SERVICE TRIBUNAL, PESHAWAR

S.A. No. 163/2018

~

Abdul Hamid Khvan versus A.G & Others

REPLICATION

Respectfully Sheweth,

PRELIMINARY OBJECTIONS:

- All the 06 preliminary objections of R. No. 01 and 04 preliminary

1.

objections of R. No. 02 and. 03 are ilegal and incorrect. No reason
In support of the same is ever given as to why appellant has no
cause of action, locus standi, unclean hands, withou.t. merit, time

barred and necessary party.

Needs no comments.

AS above. The correct date cjf birth of appellant was 05;—11-195»5.

R. No. 01 admitted the para of the appeal as correct,while R, No.

-~ 02 and 03 denied the same. No.one is allowed to make recovery

from pensionery benefits of a servant. Appellant should have been
retired will. within time as per the'lappreciatio'n of the department
alleging his date of birth 05-11-1953, but this date of birth was

incorrect and the actual date of birth of appelilant was / is 05-11-

1955 after correction of the same in the Service Book and in other

service record. Old service record of appellant was attached with
the reply.

Not correct. Appellant rendered -services in good faith till the age
of superannuation i.e. 11-09-2014. The recovery made from
pensionery benefits was totally illegal as pe% the verdicts of the
apex court. (Copy attached)

L F PO



” 3
'

ot

GROUNDS:

-t

5. Not correct. The para of the-appeal is correct.

4

6. Needs no comments.

All the grounds of &he appeal are legal and correct, while
that of the reply are ilegal and incorrect. The same are again
. adopted R. No. 01 stated in ground C & D .that recovery was
made by the direction of R No. 03 and there exists complete bar
over deduction = from pens:onery benefits. Lapses of the'
department when appellant was not retired well within time, was
on the shoulder of respondents. How they woke up from the _
dream when appellant served the department till 11-09-2014. No
notice was served upon appellant regarding over pay'rn.ent or
deduction of the same frorn the pensionery benefits. No enquiry
was also conducted and appellant was put to loose in millions.

It is, therefore, most humbly prayed that the appeal be

accepted as prayed for. S o
.- :

ppellant
Through
A @l A
_ S _ Saadullah Khan Marwat
- Doted: 36-1 -201§ ~ - :  Advocate,

AFFIDAVIT

I, Abdul Hamrd appellant do hereby soiemnly affirm and declare
that contents of the Appeal & rejoinder are true and correct to the
best of my knowledge and bellef while that of reply of respondents are

_ illegal and lncorrect

I reaffirm the same on oath’ once agaln to be true and correct as

per the available record.
ﬁﬁg:::::éégl

DEPONENT
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1.5

1.6.

exercise option within thé stipulated period shall be assumed to have opted for the
West Pakistan Civil Services Pension Rules.

Note-(1) Government servants who were in pensionable service on 1 July,1966
were given option to exercise in favour or otherwise of the West Pakistan Civil
Services Pension Rules1963/Revised Rules and Rates 1967 vide West Pakistan
Letter No. S.0. (SR)-V-257/67, dated 27™ April, 1967, Appendix-l).

Note-(Z) The Accounts Officer should acknowledge the receipt ot option
communicated to him by Gazetted Servants.

These rules shall not apply to- .

(1) Government servants paid from contingencies or borne 'on Work-charged
Establishment;

- (i) Government servants engaged on contract which contains no stipulation for

pension under these rules; :

(i1} Any person for whose appointment and conditions of service, special
provision is made by or under any law for the time being in force;

(iv)  Any Government servant or class of Government servants who may be
excluded by a competent authority from the application of these rules;

(v) Any Government servant who holds a post which has been declared by a
competent authority to be Non pensionable;

(vi)  Any person whose whole time is not retained for public service but is
merely paid for work done, such as Government Pleaders and Law Officers
not debarred from private practice;

(vii)  Any person who is not paid from the Provincial Consolidated Fund, but is
paid from a fund held by Government as a Trustee, or from a local fund or
is remunerated by fees. for the grant of a tenure of land or of any other
source of revenue or of a right to collect money.

(1) Definitions- Unless expressly specified otherwise in these rules, terms
defined in Chapter-1 of the West Pakistan Traveling Allowance Rules have the
same meaning when used in these rules. .

(11) Pension-Except when the term “Pension” is used in contradistinction to
gratuity, pension includes gratuity.

(i)  Class IV service means any kind of service Wh]Ch may be specially classed
as such by Government.

(iv)  Superior Service-Superior Service means any kind of service which is not
Class-IV Service. '

(v) Ordinary Pension-Ordinary pension means, pension other than
extraordinary pension and includes special additional pension.

(vi) Full pension-Full pension means the amount of 01dmary pension
" admissible including 174" of the surrendered portion of the pension.

www.nwipfinance.gov.pk
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1.7 In any case where pension or gratuity is not admissible under these rules, a
competent authority may grant pension which will, not save in most exceptional
circumstances, exceed Rs.’100 a month or a gratuity not exceeding the equivalent
value of that amount; provided that the general spirit of the rules is observed.

1.8 (a) Good conduct is an implied condition of every kind of pension.
Government may withhold or withdraw a pension or any part of it if the pensioner
be convicted of serious crime or be found to have been guilty of grave misconduct
either during or after the completion of his service, provided that before any order
to this effect is issued, the procedure regarding imposition of the penalty of
reinoval from service shall be followed.-

b) Government reserve to themselves the right of recovery from the pension of
‘Government pensioner on account of losses found in judicial or departmental
proceedings to have been caused to Government by the negligence, or fraud of such
Government pensioner during his service, provided that such departmental
proceedings shall not be instituted after more than a year from the date of

retirement of the Government pensioner. |

\_/' (c) In case the amount of pension granted to a Government servant be aflter

wards found to be in excess of that to which he is entitled under the rules, he ahall
be called upon to refund such excess.

*(d) Except ‘with the previous sanction of the Provincial Government, no
pensioner shall, within a period of two years from the date of his retirement take
part in any election or engaged in political activity ot any kind.

In future all Civil Servants who are under enquiry be excluded from the enquiry
proceedings under the E&D Rules after attaining the age of superannuation and
they may be allowed full pensionery benefits as provided under the rules. However
it has further been decided that if some pecuniary loss caused to the Government is
likely to be proved against a Government Servant who superannuates before
decision of the case against him, an FIR should be lodged against him for judicial
proceedings immediately after the daté of superannuation and exclusion of his
name from the departmental enquiry.

NO.SOR-TI(S&GAD)3-29/97-Vol-II
GOVERNMENT OF NWFP,
'SERVICES & GENERAL ADMN. DEPARTMET

Dated Peshawar, the 22 Aﬁgust 1998.

* Added by Finance Department (West Pakistan) Notification No. FD (SR-V) 1286/65, (latcd 15" June,
1965.

3
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(22) If a civil servant eligible for pension remains missing or un-heard for a
period of twelve (12) months or more, to the safisfaction of the department
concerned, family pension may be allowed to his family as admissiblé under the
rules, provided that:

(a).  the family member claiming to be entitled to the pensionary benefits
of the missing person shall, before such benefits are paid, guarantee

through affidavit or as the pension sanctioning authority may |

require, the repayment of pensionary benefits to the missing person
if subsequently he appears and makes any claim thereto; and

(b). The pension sanction authority shall not be responsible for
repayment of any pensionary benefits to the missing civil servant,
which has already been paid to his family members who shall
personally be responsible for satisfaction thereof on appearance of
the missing civil servant. | :

Chapter-VI
Conditions for Pension

16.  Date of commencement of pension Apart from special orders, an ordinary

pension is payable from the date on which the pensioner ceases to be in service. A -

commutation shall be paid in a single sum.

17. Place of payment.- A pension is payable through bank account in a scheduled
bank, at any place in Pakistan.

18.  Payment of pension in foreign currency: A pensioner is entitled to draw his
pension in foreign currency during the period he resides outside Pakistan, at the official
rate of exchange of that country prevalent on the date of payment.

19.  Conduct of pensioner.- Good conduct of pensioner is an implied condition of
every kind of pension. The pension sanctioning authority may withhold or withdraw a
pension or any part of it, if the pensioner be convicted of serious crime or be found to

have been guilty of grave misconduct either during or after the completion of his service;

provided that before any order to this effect is issued, the pensioner shall be informed in
writing, ' '

20. __ Recovery from pension. (1) The pension sanctioning authority reserve to himself
the right of recovery from the pension of pensioner on account of losses found in judicial
or departmental proceedings to have been caused to Government by the negligence or
fraud of such a pensioner during his service; provided that such departmental proceedings

shall not be instituted after more than a year from the date of retirement of the civil
servant,

(2)  In case the amount of pension, granted to a pensioner be after wards found
to be in excess of that to which he is entitled under these rules. he shall be called upon to
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2001SCMR2l , | gﬂ;
[Supreme Court of Pakjsta:n] /})
Present: Javed Iqbal and Raja Fayyaz Ahmed, JJ &

b \

MUHAMMAD SHARIF---Petitioner Vi
/7

Versus ;

3

CHIEF SECRETARY and ianother---Respondents
3
- Civil Petition No.30-Q alnd ¢ivil Appeal No. 53-Q of 2010, decided on'30th June, 2010.

(On appeal from the judgmeélt dated 19-3-2010 passed by Balochistan Service Tribunal, Quetta in
S.A.No. 59 of 2009). :

Balochistan Civil Servants (Appointment, Promotion and Transfer) Rules, 1979--

----R.12-A---Retirement  age---Determination---Grievance of civil servant was that his date of
retirement had wrongly been calculated from seniority list---Civil servant relied upon his date of
birth mentioned in his Secondary School Certificate, Computerized National Identity Card and
Service Book---Validity---Date of birth of civil servant mentioned in Service Book could not be
ignored as it was the most authenticated document---Date of birth mentioned in seniority lists
“could not be ,referred over date of birth mentioned in Service Book--Supreme Court accepted the
date of birth of civil servant mentioned in Secondary School Certificate, Computerized National
ldentity Card and Service Book---Supreme Court converted petition for leave to appeal into
appeal and set aside notification of retirement of civil servant---Appeal was allowed.

Muhammad Riaz Ahmad, Advocate Supreme Court/Advocate-on-Record for Petitioner.

T

Salahuddin Mengal, Advocate-General along with Iftikhar Ali, PDSP for Respondents.

Date of hearing: 30th June, 2010.

JUDGMENT

JAVED IQBAL, J.---The petitioner is aggrieved by order dated 19-3-2010 passed by the
Balochistan Service Tribunal, Quetta whereby the appeal preferred on behalf of petitioner has
been dismissed and notification bearing No.SCW(SOA)2-95/2001/426 dated 4-2-2009, qua
retirement of the petitioner has been kept intact by considering 1-3-1949 as correct date of birth of
the petitioner, hence this‘ petition.

2. Mr. Muhammad Riaz Ahmed, learned Advocate Supreme Court/Advocate-on-Record entered
appearance on behalf of petitioner and urged vehemently that the exact date of birth of the
petitioner is 1-3-1951. In order to substantiate his contention reference has been made to the
Secondary School Certificate, Computerized National Identity Card and Service Book of the

ﬁle:///C:/Users/BILALA~I/AptpData/Local/T emp/Low/OEJA3PFI.htm : 11/24/2014
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petitioner which according to learned Advocate Supreme Court have been ignored by the learned

Service Tribunal without a531gn1ng any cogent reasoning which resulted in serious miscarriage of
justice. :

3. Mr. Salahuddin Mengal, learned Advocate-General entered appearance on behalf of
respondents and controverted the view point as canvassed at bar by Mr. Muhammad Riaz Ahmed,
learned Advocate Supreme Court for the petitioner and supported the judgment impugned for the
reasons enumerated therein with the further submission that the date of birth of the petitioner is
1-3-1949. In support of his contentlon reference has been made to the old Identity Card bearing
No0.616-49-045747 and:the seniority lists issued on 24-9-1985 and 28-6-2003. The learned
Advocate General has contended further that the Secondary School Certificate and new Identity
Card were never made ‘available to the Competent Authority and hence the question of their
consideration does not arise. It is next argued that the Annual Confidential Report for the year >
1998 is indicative of the fact that -1-3-1949 is the exact date of birth of the petitioner. Learned
Advocate-General has also invited our attention to the provisions as enumerated in Rule 12-A of
the Balochistan Civil Servants (Appointment, Promotion and Transfer) Rules, 1979 which, inter
alia, provides that the date’ of birth of a civil servant recorded once at the time of joining
Government service cannot be changed and shall be treated as final.

4. We have carefully examined the respective contentions as agitated on behalf of the parties in
the light of relevant provisions of law and record of the case. In so far as the provisions as
enumerated in Rule 12-A of the Balochistan Civil ‘Servants (Appointment, Promotion and
Transfer) Rules, 1979 are concerned the same are free from any ambiguity and capable enough to
meet all sort of such eventualities but ‘the question would be as to whether it can be made
applicable in the case of the’ petitioner in view of the Secondary School Certificate showing date
of birth of the petmoner as 1-3-1951, authenticity whereof was never challenged. For the sake of
abundant caution the Service Book of petitioner was summoned and perused carefully. It is worth
mentioning that the date of birth of the petitioner has been shown as 1-3-1951-and being an
authentic and the most relevant document it cannot be ignored. There is no cavil to the
proposition that the date of birth mentioned in the semonty lists cannot be preferred over the date
of birth mentioned in Serv1ce Book. After having gone through the Secondary School Certificate, *
Computerized Identity Card:and Service Book of the A petitioner, we have no hesitation in our
mind to hold that the exact date of birth of petitioner is 1-3-1951. In such view of the matter, the
petition is converted into appeal and accepted. The notification qua retirement of the appellant is
hereby set aside and the date of superannuation shall be determined from the date of birth which
is 1-3-1951. These are the reasons for our short order dated 30-6-2010.

M.H./M-87/SC : Appeal allowed.
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~ Present: Gulzar Ahmed, C.J., Ijaz ul Ahsan and Sayyed~ Mazahar Ali Akbar Naqvi, JJ
MUHAMMAD KHALIQ MANDOKHAIL

[Suprelile Court of Pakistan]

Versus

GOVERNMENT OF BALOCHISTAN through Chief Secretary, Civil Secretariat Quetta and
another ' ‘ A

Civil Petition No. 4428 of 201 9, decided on 16th February, 2021.

, | (Against the judgment dated 31.10.2019 of the Balochistan Service Tribunal, Quetta passed in
Appeal No.490/2018) : o ’ : ‘

(a) Balochistan Civil Servants (Appointmeht, Promotion and Transfer) Rules, 2009---

----R.-11---Alteration of date of birth in service record---Disallowed---Mala fide of Education Board in
changing date of birth---Academic credentials of the petitioner-civil servant clearly reflected that the
date of birth was recorded as 1-3-1959 on every document including NADRA record---Petitioner moved
for correction of his date of birth after a lapse of 22 years of continuous service in the year 2014, and
approached the Board of Intermediate and Secondary Education ('the Board'"), to get his date of birth-
changed from 01-03-1959 to 20.12.1963---Board without any hesitation proceeded according to the
whims of the petitioner and made the alteration, when it had no authority to entertain such a request---In
the absence of any declaration from a Civil Court of competent jurisdiction, the Board was not
empowered to change the date of birth---Whole proceedings carried out by the Board smacked of mala

fide---Consequently the proceedings carried out regarding the change of date of birth were prima facie
- based upon an act of Board which was mala fide, based upon extraneous consideration, therefore, any
superstructure raised over it would fall to the ground---Since the whole proceedings for alteration of
date of birth were carried out by the petitioner after a lapse of 22 years of active service, therefore, it
could safely be held that such proceedings were based upon an afterthought just to prolong the service
tenure on the basis of frivolous and tainted documents---Petition for leave to appeal was dismissed and
leave was refused with the observation that the Supreme Court in a number of cases had discouraged -
‘change in the date of birth of a civil servant, which could be-for the purpose of unduly enhancing the

- tenureof service in employment. -

Ali Azhar Khan Baloch v. Province of ‘Sindh 2015 SCMR 456 ref.
(b) Balochistan Civil Servants (Appointment, Promotion and Transfer) Rules, 2009---

-—-R. 11---Alteration/correction of date of birth in service record---Pre-requisites---While seeking such
an alteration/correction, a declaration was sine qua non which could only be issued by the Civil Court of
competent jurisdiction on the- basis of evidence produced during the .proceedings regarding the
authenticity of the subject matter. [p. 574] B

- (c) Balochistan Civil Servants (Appointment, Promotion and Transfer) Rules, 2009---

alteration in his date of birth at the verge of his retirement. ,
Ali Azhar Khan Baloch v. Province of Sindh 2015 SCMR 456 ref.
(d) Balochistan Civil Servants (Appointmenf, Promotion and Trausfer) Rules, 2009---

----R. 11---Alteration/correction of date of birth in service record---Scope---Civil servant could not seek

----R. 11---Alteration/correction of date of birth in service record---Rule 11 of Balochistan Civil
Servants*(Appointment, Promotion and Transfer) Rules, 2009, interpretation of---Date ‘of birth of the
petitioner mentioned in his Secondary School Certificate was 01-03-1959, while in his service book, it
was registered as 20-12-1963---Plea of petitioner that according to R. 11 of the Balochistan Civil

Servants (Appointment, Promotion and Transfer) Rules, 2009, (the 2009 Rules) the date of birth of a .
civil servant once recorded at the time of Joining the government service shall be. final and no alteration
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service book is only a piecemeal and for all intents and purposes it wouldinot be considered as a
complete service record. We ‘have noticed that the other documents: relatmg to his service record
including the academic record, the CNIC, the seniority lists prepared on different occasions, the ACRs
and the retirement notification, all conjointly reflect that the date:- of birth of the petitioner was
mcorporated as 01.03.1959. The petitioner joined the service on 18.08. 1992 whereas he agitated his
grievances in the year 2014 after the lapse of 22 years. Hence keeping in view the facts and -
circumstances, it is clear that the proceedings initiated by the petitioner seeking alteration in the date of
birth while pressing in Rule 11 of the Balochistan Civil Servants (Appointment, Promotion and
_ Transfer) Rules, 2009 were intended on the basis of extraneous considerations just to prolong the
service period. The whole proceedings carried out by the petitioner can be dubbed as tainted on this
score alone. Otherwise no substantial question of law of public importance within the meaning of
Article 212(3) of the Constitution of Islamic Republic’ of Pakistan, 1973 has been raised before this
Court.

8. For what has been dlscussed above this petltlon having no merlt is accordmgly dlsmlssed and
leave to appeal is refused '

MWA/M-13/SC o - Petition dismissed.
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the absence’of .any elfress R N
: prohibition 1 ~ .
- procedure from available avenues, charteredn ttf;lx't' \¢ canborrow the

Question of non-applicability S Cod ng

y of the Code b -~
;;:I lh i I:I.hereof came up before the Court in the c:::.'g% ;;:;l[ammaom 12
(201.; sc:;;m} 31;:;»:. v.mAdQIrional. District Judge Lahor'e' and_others
. , | ‘
e under n the said c.as_e,. pleg of ou.s'ter of ?_gocednre wasv

X s. Recourse to plenary jurisdiction as suggested by the. learned
8" counsel for the respondent would be a journey into a blind alley as in'the
%, " face of a final decree-by the Family Court, holding the field, the
§ - proposed course would inevitably lead to ‘a .chaotic collusion, if at
K. . all the :petitioner ever succeed. Therefore,” in the circumstances,
T reconsidération/re-examination of the impugned judgment and decree by
the learned Family Court is the only expedient option, conducive to the
> interest of the contestants. The petition is converted into “appeal . and
i allowed with no order as to costs. Impugned judgment dated 04.03.2019
_ " . 'is set aside, as a consequence thereof, appellant’s ‘claim in the property| -
_ the West Pakistan Family Courts Act, 1964 to strike off the as mentioned in his application be attended by the learned Additional
"-defence of the petitioner, when he failed to file the writt € ;: District-Judge Multan before whom his application under section 12(2) of
statement, thius, it (decree) should be ignored; suffice it to en D B ' the Code shall be deemed as-pending. Since this matter is pending for| -
that the Family Court is the. quasi judicial j:orum 'whlc: say . %R - - considerable time,.the learned Court seized of the matter, -in the fullness

d;aw and follow its own procedure provided sucb*piocedf::: . % A,f - of. time, shall decide it with all convenient dispatch sooner rather
:rizlldd not “be against the principles- of fair hearing’ and : . thanlater. ' : :
o : o ' ... MWA/M-32/SC

c

m

3 dﬂ;ezg‘r)eg not persuaded to hold, that the ex parie 'iiéc.ré; dated
.7. was. void, for the reason that there Is no provision in -

“." petition allowed.

2021 SCMR 1151 -
[Supreme C_onrt of Pakistan)

.. Present: Gulzar Ahmed, C.J.. R
- ~ [Jjaz ul Ahsan and -
_ Sayyed Mazahar Ali Akbar Nagvi, JJ

' SECRE"I‘ARY- (M-V)‘FEDERAL BOARD OF REVENUE,
o ISLAMABAD---Appellant ,

>
P

In the case of Haji Muha;nm;zzl. Nawaz v. L L
j lawaz v. Sami - :
' (2017 SCMR 321) it was reiterated that: e Kameal ond o:hers’ i
“Family Court, whether as a trial coii . | 3
X ourt, whei cotrt ‘or an executing count, '
_ are governed by the ) | : P
T e by gefzefal pr(nc{gles of ec{uiry. Justice and fair .-
Impact of fraud préciiced‘u , tibugals ¢ ing plonary
. . mpact of, pon tribupals exercisi
;nlg]mt;:d gu;s:!xcnons. respectively, cannot be :focedurally ::xllagsglt":::?s ?i:
urisdictions it ‘unredeemedly - vitiates - the ve
) . - - : ’ e i
+adjudication, a wrong that cannot be countenanced very solemaity .Of D
through -dynamic application of equitable p inc zlmd prythabii e I
N ] mic e principles of law and such]
approach has been approved by this Court i f case
Pr ) urt in a good number of
Z;lst.lnlr;g Co:‘;eofserstwhllg rent laws that too excluded wholesale applic‘:tlis:: :
. See PLD 1975 SC 331 The Chief Settlement Commissioner,”

Lahore v. Raja' Mohammad Fazil ’
J zil Khan and others,” 19
;‘Z’r:ve;rhlar;shed and qnother v. Raja Ghulam Haider', 1933 S%ﬁ% 1 gtl); B
226. Fatzza;n;; Iahl‘iegwrf v. Muhammad Khalid and another, 1993 SCMR h
ahi Malis through legal heirs v. Miss Abida Reasat Rizvi, -

1997 § ji ;
2000 Sg)g]}: ; jgilﬂa‘ Khufial {Vazar and another v. Haji -Abdul Bari, - - '
asjid Intizamia Committee_and others v. Anjuman-e: s (a) Civil service—-

Falah-9-Bahbood.and others, 200 ‘
: s 1-SCMR: 577@1__4_—-‘_' - B o i
Armed Shah and another. 2 . anif an others v-Malik- —— Lol - — L e . .
Aley Eba Zaidi, 2007 stogjgf?&‘fa‘gm-z"s,:Z“’; Pf:n;:{: Press v. Syed . - ) . worll::::‘f:londéaple:a’:?o':e’in e";‘::l’eezmﬂo‘:rd oo};ic}::v:r{u:-,?j;;lzldcrzzu:;
arig Khan v. K ; : r : Held,
lll(lzhazmad .ilawad ‘Asamx and others, 2007 SCMR- 1434 :mm:::;z: " pursuant to a judgment of the Federal Service Tribunal passed in
an Legharl v. Abid Shaikh Ahmed, 2014 SCMR 1694 Sheikh Saleem v. Appeals Nos: 39 and 40(R)CS/2003, which was upheld by the Supreme
' 9d (T 2RSC A1l Court vide order _dé{ed;_21-09-2005 passed in Civil Petitions Nos. 519

Mrs. Shamim Auaullah Khan
ul and others and 1984 CLC 28
e Rt A an and 1964, ”55 Abdul . and 524/2004, all officers/officials of ministries, divisions etc, who had

.versus

ZEENAT BANGASH and others---Respondents

" Civil Appeal No. 1989 of 2019, decided on 29th April, 2021.

" (On appeal against the judgment dated '11.10.2018 passed by the '
Federal Service Tribunal, slamabad in Appeal No. 407(L)CS/2016)

SCMR L e )
. o . scmr

-
 ———— - -

e ——
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g;a:l;:dbdeyumtlon allowance hgld that “there is no denying the fact that
depﬁmioa:l:l ;:)fw g;M. of the Finance Diyision dated 4th of July, 2007,'.
bt s wance was al!ov.ved.and disbursed to all the civil servants|B
A (;,;' ((); o:rogzil:v ;nd ;lo du;lg:lncuon. was made between those, inducted
. . I ise. It could not be acceptable even otherwise on
4 :Luc:::;n(:u %t; m;: o:n Zc;:snzzn:fzy i.(la(.) u!at one set of civil servants pos::::
1 ion is al itati
= ';:l.r'ospective.ly and others.are deprived of é:?”ﬁdwﬁ?g:t:g‘::w?:?:ﬁ:
> ak:: t::ﬁ;{n;c of Article 25 of the Constitution of Islamic Republic of
oot o.f mee:m \:'; cq:fropted Iearngd counsel for the appellant with this
2P qués(ion s ;. e could not give any plausible answer. So far as
*the mosonden ed by learned counsel for the appellant that.the claim of
 depmmmen vgs barred by laches as he was repatridted to his parent
e | e year 2001 anq l.ae filed  departmental appeal on|C
.06. is concerned, suffice it is to state: that being a financial

i ¢

" 7. For what has been discussed
4 ) above, we are of the candid view
. $:itct:e nl;arne_d St.:rwce Tribvnal has passed a well reasoned judgment to
_Bo exception can be taken. This appeal having no merit is
' accordingly dismissed. - '
MWA/S-25/SC |
A C Appeal dismissed.

~ 2021SCMR 1154
. | [Supreme Court of Pakistan]

i f’re.rent: Umar Ata Bandial, .
, Faua( Arab and ljaz ul Ahsan, JJ A

.- FEDERAL BOARD OF REVENUE through Chairman,
) Islamabad and others---Petitioners !
versus
- ABDUL GHANI and another---Respondents

ACivil Petigion No. 1298 of 2019, decided on 4th October, 2019.

~ (Against the j'udgmem dated 06.02.
" Hi . .02.2019 passed b
High Court, Lahore in I.C.A. No. 98311 of 2017) d Y the Lahore

(a) Sales Tax Act (VII of 1990)---

;—;‘i.:. {SI(S) & 74-.-l?ej:aul.l in payment of sales tax---Show cause
e, issuance of---Limitation---Delay of almost fifteen (15) years in

SCHMR

e e m .

J o021 - Federal Board of Revenue v. Abdul Ghani " 118S
e (Umar Ata Bandial, J)" _

% ‘Act, 1990---Scope-—Section 11(5) of the Sales Tax Act, 1990 (‘the Act’)
S prescribed.a limitation period of five years from the relevant date Jor

default-—In the present case, to overcome the delay of nearly 15 years
&~ in the issuance of the said notice permission was obtained from the

i Act, 1990 Held, that order passed under S. 74.of the

[. period for issuance of a show cause notice against the respondent-tax
. payer—Said requirement was meant to ensure fairness- and
' transparency in the exercise of statutory discretion by the Board which
suffered from opacity and therefore unreasonableness—'-Sec:ion 74 of

. parameters for overriding any limitation period prescribed by the Act

legal rights. created by it—Show cause notice issued by the tox

. [p. 1156]A& B .
R (b) Sales Tax Act (VII of 1990)—

" ——S. 11(5)—Law Reforms Ordinance (XII of 1972), S. 3—--Default in
- payment of sales tax—Show caufe notice, issuance of—Intra-Court
Appeal before the High Court challenging show cause notice issued
- after the limitation period of five yem—-eMaiulainability-—No remedy

cause notice, therefore the Intra Court Appeal filed by the tax
payer was _competent under S. 3 of the Law Reforms Ordinance,
1972---Petition for leave to appeal was dismissed and leave refused.

lp. 1156] C .
M. Umar Riaz, -Advocate Supremé C'oun for. Petitioners.
M. Naeem Shah, Advocate Supreme Court for Rpspondents.
‘ " ORDER™ - =~ . .

’

person under Sales Tax Act, 1990 ("the Act") in his capacity as an

_petitioner-department served the Respondent with a show cause notice
dated 29.02.2016, alleging default in payment of sales tax from 07/2001

" scmx

E sending notice—Condonation of ‘'delay under'S. 74 of the Sales Tax
:j commencing action through a show cause notice against the person. in .

R Federal Board of Rgvenué (‘the Board’) under S. 74 of the Sales Tax -

g: Act by the Board jailed to state any reason for extending the limitation - -

Y
the Act neither specifically envisaged nor provided guidance, criteria or -

. for initiating action against @ taxpayer-=-Consequently, on the facts of

k the present case S. 74 could not be interpreted so as to authorise the .

¥ unchecked reversal of a statutory limitation period and consequential - -
B v T |
R department suffered from fatal defects that floated on the face of the
" record—Petition for leave to appeal was dismissed and leave refused. -

was provided in the Sales Tax Act, 1990 against the issuance of show -

" UMAR ATA BANDIAL, J.---The Respondeht is a tégfste’ré o

importer. However, he is still not a registered person even in his
_capacity as a manufacturet_'/supplier. The matter in issue is that the

L -
K-
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-x v

P L D 1992 Supreme Court 207

Present: Muhammad Afzal Zullah, C.J., Abdul Qadeer Chaudhry and Wali Muhammad
Khan, JJ

THE ENGINEER-IN-CHIEF BRANCH through Ministry of Defence, Rawalpindi
and another--Appellants

Versus
JALALUDDIN—Respondent
Civil Appeal No.202 of 1988, decided on 19th January, 1992.

(On appeal from the judgment and order dated 5-7-1987 of the Federal Service Tribunal, Islamabad
in Appeal No.453(R) of 1984). ‘

(a) Locus Poenitentiae--

---Principal of---Application---Order in question which was incorrect had already been acted upon---
Principle of locus poenitentiae would not be applicable.

(b) General Clauses Art (X of 1897)--

--S. 21-—-Authority which can pass an order, is entitled to vary, amend, add to or to rescind that order.

(¢) Locus Pocnitentiae--

--Principle of----Locus poenitentiae is the power of receding till a decisive step is taken but it is not a
principle of law that order once passed becomes irrevocable and past and closed transaction.

Locus poenitentiae is the power of receding till a decisive step is taken. But it is not a principle of
law that order once passed becomes irrevocable and it is past and closed transaction. If the order is
illegal then perpetual rights cannot be gained on the basis of an illegal order. In the present case the
appellants when came to know that on the basis of incorrect letter, the respondent was granted
Grade-11, they withdrew the said letter. The principle of locus poenitentiase would not apply in this
case. However, as the respondent had received the amount on the bona fide belief, the appellant is

not entitled to recover the amount drawn by the respondent during this period when the letter
remained in the field.

/ (d) Locus Poenitentiae--

---Principle of--- Recovery of amount paid on basis of incorrect order and the recipient had received
same on a bona fide belief that he was entitled to it---Payer was not entitled to recover the amount

from the payee during the period when incorrect order remained in field and principle of locus
poenitentiae would be applicable to the case.

Ch. ljaz Ahmed, Dy. A.-G. instructed by Manzoor [lahi, Advocate-on-Record for Appellants.

Ch. M. Ikram, Advocate Supreme Court and K.E. Bhatti, Advocate-on-Record for
Respondent. ‘

M:

lof3 30-Sep-20, 11:38 AM


http://www.plsbeta.com/LawOnline/law/content21.asp7Casedes

AV 8¢:11 ‘0z-des-0¢ £3oz

pajowoid 10 1s11p pajurodde 1oyioym ‘s1opjoy-ewofdI(] jou Sutaq "S'q'IAl JO AprID) g, uswsIySnel
Jey) 1ea[o ST “A|uIp100oy “diysuews)ySnel(] ut uonmnsul pasiugooal woly AedyuIa)) snyd ouep
St uopedyIenb wnunmw oy “g'F A Jo opeid g, uswsjySnei Jo 1sod oy 10J 1Y) patERIS USIQ
sey ) ‘tpurdiemey “D'VIN AQ pansst £/61-01-71 pajep 1ona] Y} uJ "9[Bdg Aeq [EUONEN Swes ay)
O} POIIIUS OS[E S1 §, OPBID) Jer) IoNJ] SIY) Ul S0UIBJAI OU S1 1Y, [ [-SIN POMO[[E OS[e 210m Ady [
-aoudtadxd [eonoeld J1ay Jo sdeyied uoneIapISUOD U ‘senuoyine jusjedwoo oy £q ‘uonesyienb
ansmbar oy oM Aposap paymuaypajutodde useq pey oym IS0y} IO] dpew Sem UONEXB[dI
IOAIMOY ANISIOATU[) pasiuS0od1 oyl wioy FuusourSus Jo youeiq Aue ur asinoo ewoldip sreok
991U} pue UONENILIBW ST A1)UD 19911p 10} uonesyienb paquosard ay3 yomym Iog jsod 3y} 01 pamoje
°q II¥YS T1-SdN 8 polels UOISIAI(] douBUL] ) ‘9L61 “ABIN Yipg Patep 1oud] ay) Ag -eousnf pue
ssourey jo ojdioutsd oy jsureSe ‘purur Mo o} ST SIYT 1] SO A [euoTEN 103 plnom udwsysnicy
Jo sou03ales yloq ‘sousadxe pue suonesyienb 1Ay jo 2andadsair udy) padesoe st juspuodsar
S} JO uonuquod A JI “pL61-S-1 WOIF 1032 Y [ "ON 9[edg Aed ‘[euoneN w paoeld orom
AL "ZL6T-€-1 WO 199JJ3 IM 6 "ON I[BIS KB [BUOTIEN] PAMO][B 9I9M |V, SSB])) uswsiySner(] oy,

"SI0 10IP St ‘UdwsIySnel(J oY) Jo f . pue ,V, sopeln)
Jo Jusunurodde 1oy suoneoyienb ay) jnoqe santed oyl usamiaq andsip ou st 319y} pue uonMNSUl
pasiuBooal oty woy drysuewsiySne(] Jo a1edyIIe)) Sy OLIRA SI uowISIY3neI(] JO SHNIOAL JOAIIP
103 uonesyIenb oy} ‘S3[NY JUSWNNIONY Y} IIPU() “UOTEIYNON SIY) £q KBME SUOP SBM ‘quepradde oy
30 jusunsedsp oy £q papusiuod se uonowoid Joj uonesyenb syl sny |, suonesyienb [eUOHRONDS
1Y) Jo dapoadsarnn soajowoxd [[B 0] pamoj[e sem [[-0[edg KB [BUOTIEN 1ey) SMOUS AJIBdd ‘9761
‘KeJ\ g pAjep 12197 Jo [estudd Y], ((926]1-S-€] U0 [1'ON d[eog SIY) pajueId sem oy uaty ‘paydasoe
9q uefadde ay) Jo uonyuaiuoo oYy J1) [[ 01 £ WO dyeds Aed PRIe[BISS USAIS sem oy ‘Aep swes oY)
UO "SUBSUI 1] "9/6-G-C [ UO °/ 0[ed§ Av{ [UONEN A1) pajueId sem 3y Jey) SuLieay Jo awn ot e paels
°H "9L61-$-€£1 WO 15333 Yim [] 9[edg Aed [BUONEBN PImMO[[e sem Y ‘Judpuodsal 0] Suiproooy

o uonesyienb [euoneanps 1oy Jo sAnadsoL
SHNIDSI 3021p Se SN dwes oy} 103 [[eys da0qe (q) pue () sisod 03 seajoword sy, (o)

951109 BWO]dIp 183K ¢ YA OLIBIA] JO UonRdiIenb [euoneoNnpo
Y} SHNISAI J0311p 0] Furrnbar uews)y3neip jo sisod 10§ pamofe aq os[e [[eys [1-SIN (q)

"uonmnsul
pastuBooar e woy Fuusourdus Jo youelq Aue ur 9snod pwoydip sieak ¢ snid uonemouey
ST Anus j0011p 10§ uoneoyenb paquvsaid oy YoM 103 $150d J0] POMO[[E oq [[BYS 11-SdN (®)

--:SMO[[0}
Se 9q [[eys 9eos Aed padueyUS Iy} JUSWILISAOL) [BIIPI,] oY) Jopun pakojdure udwisygnelp
[ES1UYd9) pue s1opjoy ewo[dl] Furesurduy Jo ased oY} Ul Jeyl PIPdp Usdq Sey I,

--:13puN SE SPeal YIIYMm WNPUBIOWSA IJ() UL PANSSI SOUBUL] JO ANSIUTA 31 “bL6T ABIAL JO 0y

UQ "9L61-6-S1 U0 g, sse[D usws)ySnes( o} pajowoid sem SF '9L6] KB Ul ¢, Sse|)) uowsiySnei(]
0} D, SSB[D Udwisysnelq wolj uoneurwexd uonowod jejudunaedop oy payienb juspuodsal
S “s9[nt 10d S "G*ON 9[edg Aed [euoneN ul paoerd sem Juapuodsor oy 7761 “YOIBIA 1ST WOIJ 199JJ0
Pim 2edg Aed feuoneN oy Jo uoneuawafdwi Sy UQ “[L6] “YIIB JO 15T U0 jusweda ‘A
Ay ur O, sse) uewsyyner( se pajurodde sem uippnjefer uapuodsal jey) d1e 958D S} JO SI0B) YL

"L861-L-S Patep [eUNqLI], 331AJRS [BISPI,] Y1 JO Juswdpnf oy
1surede pajoalIp st 10D Ay Jo 2aed| 4q [eadde SIYL - ANHANVHD YAAAVO TNAIV

INHWOANr

‘T661 Qa0 YI01 Buliesy JO Aeq

' T

"sapase)dse’ { Iudjuod/melulUOMET W00 RIS d Mmm /L dny Juswi3pnr ase) 939jdwo)



Complete Case Judgment http://www.plsbeta.com/LawOnline/law/content2 | .asp?Casedes...

»- =

form 'C’ Grade are not entitled to NPS-11.

By letter dated 27th February, 1984, MAG directed to recover the overpayment for the last 12
months from the date it was challenged. The letter dated 12th October, 1977, was cancelled on 28th
November, 1977, by the. Engineer-in-Chief Branch, Rawalpindi. Similarly, on 18-5-1982, it was
stated that incorrect fixation of pay of Draughtsmen Grade 'B' in Grade-11 has been carried out and
this was not in order. It was directed that all the cases be reviewed and necessary refixation may be
made out. The facts narrated above, make it clear that the respondent was never promoted to NPS-11
and no decision of the competent authority has been placed on record to substantiate the contention
of the respondent about his fixation in NPS-11. He was not properly and legally allowed the
Grade-11. The respondent challenged the action of the appellants in an appeal before the Federal
Services Tribunal. The appeal was allowed. The reasons which weighed with the learned Tribunal
are as follows:--

"Be that as it may however, it is a well-settled legal position that a public authority which can
pass an order, is empowered to vary, amend or rescind that order. But this power to recede
can be exercised only till a decisive step to carry out that order is taken. If, however, the order
has been Oven effect to, so that no locus poenitentiae is left, there will be no occasion for
exercise of such power. Thus the power to amend or cancel an order cannot be carried into
effect if the order has been acted upon. In the present case the pay of the appellant was duly
fixed in NPS-11 in 1976 which was being paid to him for about seven years. Therefore, the
departmental authorities had no valid power of receding the orders of fixation of the
appellant's pay in NPS-11 which was fully carried into effect. Consequently we hold that the
impugned action is incompetent and unjust."

It is therefore, clear that the Tribunal has also not disputed the contention of the appellant that
respondent was not entitled to be fixed in Gra.de-11 of National Pay Scale. The principle of locus
poenitentiae was invoked by the learned Tribunal in aid of the respondent. Having gone through the
facts of the case, we have come to the conclusion that this principle is not attracted in the present
case. Additionally, under section 21 of the General Clauses Act, the authority which can pass an
order, is entitled to vary, amend, add to or to rescind that order. The order under which the payment
was made' to the respondent had no sanction of law. Locus paenitentiae is the power of receding till a
decisive step is taken. But it is not a principle of law that order once passed becomes irrevocable and
it is past and closed transaction. If the order is illegal then perpetual rights cannot be gained on the
basis of an illegal order. The appellants when came to know that on the basis of incorrect letter, the
respondent was granted Grade-11, they withdrew the said letter. The principle of locus paenitentiae
would not apply in this case. However, as the respondent had received the amount on the bona fide
belief, the appellant is not entitled to recover the amount drawn by the respondent during the period
when the latter remained in the field. Learned counsel for the appellants had submitted that the
appellants had drawn Rs.12,890.86 (Rupees twelve thousand, eight Hundred, ninety and paisa
eighty-six only) during this period but the Engineer-in-Chief had directed the recovery of
Rs.1,860.00 only (Rupees one thousand, eight hundred,’ sixty and paisa nil only). We consider that as
far as the recovery of the amount in question is concerned, the principle of locus paenitentiae would
be applicable and the appellants are not entitled to recover the amount. The appellants have
themselves taken a liberal view and the recovery of only 12 months is being made.

For the reasons stated above, WC accept this appeal and set aside the order of the Tribunal.
However, the appellants would not recover even Rs.1,860 (Rupees one thousand, eight hundred,

sixty and paisa nil only) from the respondent. There would be no order as to costs,

M.B.A/E-24/S Appeal accepted.
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Musehib Gul 5/0 Ajab Khan,
R/Cf) Mianisa, Shabgadar,
Ex-Oriver, TMA, Town-111,

i .
Peshawar. ., . .. , .......... e e e Petittanar
i
[
i

VERSUS
Resident Deputy Director (Audit),
Town Municipal Administration,

Town-IIT, Peshawar.

Director, Locai Fund Audit, ‘
Benevolent Fund Bullding, - : . .

Peshawar.
|
|

Town Municipal Officer,

Town Municipal Administration,
Town-111, Peshawar

: -":‘.»{=>f!:'."<=>t:l<=>¢.‘$<=>¢."
WRIT-PETYITION UNDER ARTICLE 199 OF
T’Hé CONSTITUTION OF ISLAMIC
REPIJBLIC OF PAKISTAN, 1973

N ~n gom o n
B Em RS S < = D AocrESTED
- \ -

————

e s

EE M AR I EE

L i Mf‘*‘?ﬁgghawﬂr High Geurt
Respectfully Sheweth: —

1. That petitioner was initiaily appointed as Driver on 06-02-19&8,
-vide order dated 13-03-1988 by the then Chief Officer, Municipal
Comimittee Peshawar. (Copy as annex "A")

2. That In the Service Book, Date of Birth of petitioner was recorded
as 1956, whlie In Medical Certificate of the Medical Officer of |
Health, Municipal Corporation, Peshawar he was assessed as of 30

years age. (Copy as annex "B")

wRS245 2019 Musahib Gul vs Residant DD Audil (ul UBRE 21 6y
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v ' ”' J‘UD GMENT SHEET

H PE_S"HAWARHIGH COURT
~ PESHAWAR

[JUDICW. DEPARTMENT]

© Writ Pﬁtltion No.5245/2019

PRESENT:-
léor the petitioner:- "~ M/S Saadullah Khan MZN'WJL !
‘ L and Arbab Saiful Kamal,
~.- Advocates..

For the ﬁespodder‘nis:l - Mr. Atif Ali Khan, AAG and

N B Mr. Sabah ud Din khattak,
| * advocate:
Date dfl\?eaﬁrgg:: © O 09.09.2020. |
JUDGMENT
MUHAMMAD N_A_@EM ANWAR, J.- 'lhrough the instant

petmon ﬁled under Article 199 of the Constltutlon of the

i’=slamic Repu_.bhc of Pakistan, 1973, the petitioner has

prayed for \s‘.uance of a \’ir‘rit declaring letter/order dated

25.02. 7()19 fo bc 1llegal improper, unjust, lmaléﬁde, ‘

& W1thout fawtul authomy and of no legal effect with added '

it

prayer to darect the Authonty to pay him the deducted
\ amoum of Rs. 8 13 375/- from the pension ‘with markup

tli] its rvahzahon ' '

-

2 The case e of the petltloncr preclsely is that he was

l

\ appomlcd as Drwcr vide order dated 13.03. 1988, by the

1.,.

1
LG “hief Officer, Mumupul Comimittee, Peshawar! and at

LI

the time of entry int0 service, his Service Book was

prepared wherein his date of birth was entered as 1956.

_x‘ ’ N‘E— X
Paeshawar High Court
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Book wa.s made under the mgnatu;c of Town Municipal
Officer a41d the signature under the correction and the
one avallable on the office order dated 02.03.2018, vide
which ghe petitioner was 6rdered to be retired, appear to
be of one and same officer, thus, the correction seems to
hav; been made in the year, 2018, therefore, the -
cor:rectiori of date of birth made in the service book is
not in accordence with law as the date of birth of an
A.ernployce, once recorded, under the stanf:iing rules, if -
cannot be altered or changed except in the case of a
cl‘!erical error, without the 'prcvious order of the Authority
aﬁd that too within two years from the date of his entry
into Governiment service. The General Financial Rules
(G.F.R) (Valume-I) and notification bearing No. SOR-1I -
(§ & DAD)/S (40)/87 dated 15.02.1989, provide ihai
“the date_of birth of an employee once recorded cannot

be_altered except in the case of ¢lerical error, and that

i I, . X . . ) ’
loo_after special inguiry and only if the Government
1 . .

servant_applied for it within two years from the date_of

his_entry_into Goverhment service.”. Moreover, as per

CNIC of the petitioner, his date of birth is still mentioned
as 1956, which was in his knowledge and if he was
aggrieved of the entry in his service Book regarding his
date of birth he could have submitted an application

before the Authority concerried in accordance with rules

£ . T E D
‘/__._—-—7-7' )
«-’/’/éeﬁl‘ﬁur Hin Gourt
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within the timt.: required by the law, therefore, he cannot
be he!d entitled for the pensionary benefit as per the
amended date of birth..

6.  For the reasons discussgd above, the instant
petition is hereby dismissed. Needless to mention, the
correct diatc of birth, as per CNIC of the petitioner, entry
made in his service Book and medical certificate is 1956
and on the basis of which he ought to have been retired
after reaching to the age of sixty years, which was to be
completed in the year, 2016, and to that effect the
respondents were required to go through the service
record of the petitioner and by giving effect to his date of
birth, the retirement order should have been issued,
however, the depariment by not doing so, al\lowed the
petitioner to remain in service, thus, he was regularly
performing his duty and there is nothing on record to
show that the petitioner during the period has not
performed his duty, therefore, in our considered view, the,
salarics received by him cannot be withdrawn on the
ground that his reti_rcment was made in violation of the
relevant rules and, in [lact, action should havc_becng
initiated against those who are sitting the heim of affairs
for such irregularities and the petitioner cannot be held
responsible in any manner whatsoever, so, the salaries

received by him for performance of his duty cannot be

gD

<. CAMINER
Pegﬁ):war High Court
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e
recovered from him as. “payment is made in return
for the work done”. Proceedings against the delinquent
officer be initiated and be taken up till its logical
conclusion with the intimation to Judicial Registrar of

-

this court

Mo
Announced 7/
09.09.2020 CHIEF JUSTICE
*M.Zafral PS*
.
¥ 31
e
JUDGE

(DB: Hon’able Mr. Justice Wagar Ahmed Seth, HCJ &
Hon'able Mr. Justicc Muhammad Nacem Anwar)

s’

No L{.HB‘..Q..‘# ....... IR A ?-q
Date of Presentation (lr:\p])ﬁlflllftitl..-gg AL,
f 7 ¢

No uof !’gs{;t‘.\._}l R A andse :
. Y . ' ’ sarntngy L é
Copying.fee / ) k&‘?‘!"t"g Baser Ry

e Y e
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