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Sy peronidde for e mainiens -

mainienence of Khyher Pathiinkine

farvies Foece amdg enable its ronstidon

(0 Bingber otk 1o

\‘vul'R VAN wier Constition {Twenty-filth - Aincadinent) v"‘.Lii, .‘UIS (’\“l

Ne, NN \.'VII ol ZUI %), the erstwhile Fedemlly Admmmctcd lr-hnl Arcns ]mvc hf"n o - ,‘d
e r‘r'ul i the ]’1'u\'mcc ol the hhybcr Pnkhhmkh\m and l~_cduml Levies Furec, o IP}'C‘V‘?_ ;",
establi g under the: [ulu.n levies Foree I’c"ulatmn 20147, wurhng i the said sreus, ) ! ' ,b '
hns lost s icl' i st ‘01 u—m\urr, in !h: mcx;cd dxslncls e sub<livishens, /

\
\ l‘ . .{ . ‘ §
ANBWRHIFREAN v s i the best public interest (o allow the Feders! Levies Foroe W
. g
continee its functinhs in the werged disinics and sub-divisions wnd o regulate o
TRTIN it u’a;jt:r the sdistnistiative control of the Govemment of $h~!

Ifakhiunkhwa,

AND WHEREAST 10 sehicve the ohjcczi.vcs 'lll'i.‘:'c.':pcdi_l:n‘l w0 givc.!cgal status W the
Federn! Lewvies Farte in the merged dislr:icls ond sub-divisions wnd 1o reevisil ils .,
insmtional *simuctire ad functianal nss;ignmc:u for effectiv discipline, betlar

performnance endaprimal valicr; . S

e e T

it i lereby cnacied as follows:

S Short llllc, applicnlion, extest and commencement. —-{1) This Act may b= o N
~ calied the Khvber "Jl.hmmhwa Levies Force Act, 2019, ‘ ' -
(2} - 1t shail apply to alt the mzmbers of { Levies Farce.
3y

1t shali extend 1o e disticts und sub-divisions of the Pmimcc of Khyber
Puk hmnxiwn as provided tn t].n: Schedule.

£ it shnll come into force at once. : . ' o T
.t N .
Vefinitions.-—-in this Act, unless (here i anvthing repugiaat i the Uh]LL\ or

% -
i) Casie” weans lhc Cade ol Criminal Procedu:, 1398 (Actof V of
CopRuRYy: . ) .
it “Copnnandant”™ means Ihc Commandant of vz Levies Forge:
) ;L;nnnmcm means.the Home and Tnlul Taars D'pnnmcm ol.
" the Goveriment of I\.lvhcr Pakiinankbhwar
. ety Dirprtar Senernt™ menang the D, Mireminr senernl ol
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() "Levies Fowe” meaas the Foderl Levies Poree, eile bl"h‘d under
tee sepender regulation and re-constintied,  regulated  vud
b mniotined under s Act
|
(h “Palice” means the Khyher I'ak h\uuhh\v'\ alice;
(1) “weseribed” means preseribed by niley:
i) “Provincinl Police GMicer” means the. Provincint I'otice Officer of
' Kliyber Pakinuakhes Police: ‘ ‘
(%) bt apency” means .any ¢lepantment of Govcmmcm nllnc]»cd

depmyment, public authority, ¢ammissinn ar ainsonomous body,
setp nder any sintutory instrement, of public e (9F company &t
Lady corporuie, owned, cuntrulled ot financed by i

averament’

) “repenled regulstion” means the Fedezol Levies ¢ rce Regulation,
2012, repesded under section 15 of this Act .
. - ‘ ' . ’ ' l
tmy  “roles” mean rules made undeg this Act; and . .o '
C{m “Schedule”™ means the Schjcdulc app'cndcd 1 this 2L

chnnsmmmn and maintenance of Levies Forc:.--(l) On - mmencement of S
act, the Levies Force shall be Te-constituted and maintained &} Governmen in

accurdance with theé prenisions of s Acr and shall be knov o as the 'Kh‘/ln.‘l, i
Pakhtunkhwa Levies Foree, consisting oi- ) '

() the Dircetor General; C )
) the Deputy Director General ‘ s
ey T the Commandant; and -
£dy all cxisting cwength of members of the Levies Faize working in the )
metged districts and sub-divisions, as specified in the Schedule. .
E ‘.” .
{2) - e Lhirector General, Deputy Dm:n_lur General and the Colmumda.m shall - Co
b thie nn!cusul the Police.
3y The District Police Officer stull be ussigned the additenal charge witthe
Commnadani in e se distnet. ! o : ‘ ,f
{4) The Regional P olice Officer shall be assigned the nde.wnnal chane of te
Geputy Dircctor General in thuis l’once Rq,xon.
(9 !m Lreputy ])I[LLll)[‘ Ccncni who sh1ll bc appointes -y Goverument, in
cousuliation with e Provincinl Police llmu:r. " muh manner aad on such terms wd - o o
Ll‘lllhllOllS ns may be pee seribw. ‘ : ‘
Eaplipatiou: For the prupose of this scction, Regional 1'alig Dificer and District -
itice Olficer shintl Wive (he samic meanings as sre given o thery respeetively, in the
Khyher Paklitwnkbva Police Adt, 2007 (Fhyber P nlllhml..hwu Nt Hol 27,
‘ B R
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.
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dawers and dies of fhe tevies Farceo--(1) anwi.v-,es.;.nmn, ,mynun;,.

cnnl'mlul ey ather Yow for the line being in Torce, the Leview Farce shall have the

! nur el [‘(‘hLII\L POWECS 88 s N "’F ned 1o the, P(IllCC under [hr Cade.
""‘ 1 “ ; .
5 ' SR Witha, Préjudice 1o the gencrality nf the fnrgmng po!*rw-' powus nnder
£ T rub-scciion “) the Levies Foree shall perform such instimtional or nrganizational
3 1
& '

(e L, and &\nm' - ]110\‘10(’,‘1 under the i\hybu PdHIUll!K!IWﬂ Pulice Act, 70‘7
(Khyher i‘nl hunklawn Act No, 11 of "017)

. /
- | B,

ln\nhlm ol afficers wad .membiers of the Levies Foree. -1y eshall ]“- the ‘ i
duiy of cvery member of the l_LVIC.. Foree ta obey and cacente all lawf{ul orders and

wnstructians, 1ssucd o hin Iy the Cmnm.m(hm o1 nay olher oflices authorized by Him in
s bbbl e saue such ordens snd instmetions,

. (z) The Levies Foree shall be an essential service and cvery member theren{

shall be Hable 10 serve whuuvu he is rtqutmd lo scrve by the Direaior Guneral, . N

7. Constitution ol Selection and Prometion Commitices.-—~Government shall
: notity the Sclechion ard Promotion Comminees for rccruiimes amd promotion of
: amplovees of the Levies Force,
. 1

i 3. Pustings,  transfers and  distribution  of the chv" turce.—(1} The

Commandant shall be competent 1o post wnd tansfar members of b Levies Faree withia
ihe district, :

(2} The Diressor General shall be competent to 505t und wrensfer memoers af
the f.evies Foece Irign une disinct 1o another.

o {3 - Subjset o the deeision of the .)cp:zmnsn' a sufficiesit number of mempers -
of the Levies Force shull be placed at the disposal of the District Adminisuation in
nzrforming its fegally mandated functioas. - I

N 3

. ; . . °
i . . -
Ahsoeption. —{ 1} Nonwvithstanding anythiog, contained ty any other taw for the
S~ .. - . N N Lo .
e being 0 Tnree, the members of the Levies Foree may be shsorbadt in the Police,
~'nh|ct;l tnthe 1f-r- wadure as muay be getermined by Guvenunent.

9,

| AN
. ; | ¢ (3. Untl e shsorption i the Poelice, the members o the Lc. “ies Force shall l SN

; II | b governad by their exisiing ieans and conditions of serace vz the Federl Levie _.'J

' o Foee (Aonamdal) Service fales, 2013, L

| . e \.
': 1. Assistunce-auld support (o Government Rinctionarics.  On the requisition of

' the Distriet Admiwistintion, the Commuandant shail prowvide paststeace wnd suppoa o !ht . C
| Istrict Adminimnion sl 1lq_ads al nll pubiu. ngmc:u in the District, rcquuul lnr ' o L

|r\|l-.r'mm, thei vt nhm::

N 1'mwver o nmlu‘ rades.-—Covernment miy uake sul for ourying owt

e
purposes ol i Al :

il Acl th overrhie other laws-——=The provisions of thic o bl dwin e

uv-lL\(I.l\i.lu-lln'l ALY thlrly lf"‘“l*_lmnl Qr contmry - Lm\l’llllu' ey o riher h‘n\' 1'»-r llN: Inge |
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. of the
scatiies. -——H any dxlf‘lcultv arises in gwmg offect to any- of e,

{ ‘l a3 1510 not
cparimen: mny notify o mmmnttcc to inke a decision

.
Act, ns may appear o it to bc nece ssar) for th |

K . : A ' . . -~ 2 i ”C'
11% The Federal Levies Po:cc ?Lgulatn-; 2012 and th
rac Ordinance,’ 2019 (Khyber: "akhtur,rhl/a Ordmanu

- BRI
7. repeaied

c*wcal of the redéral Levies I:or'c“ T\Pﬂulatlon 701/-1i
oot vaderal Levies Toree {(Amgended) Scrvide Rules, 2013 sha f:
i ?-""‘"(3‘6— and the terms and condumnq of service of all the members 0

YL
) [Q%“!( Lo ooverned there undu until HL,‘N rules arc made under ths r\Ct

acion it

ken, m]f‘ made or notmcatlon ‘or orders issued

Force Owdinance, 2019 (Khyt ber - Pakhrunkhwa'
“ederal Levies Force Regulation, 201

it S %‘iiiiCd in (]L}CS[ion in «'Lﬂ‘)" COUﬂ Of laws.

Levies

2, shall be deemed

SCHEDULE

. . . . . . A"I" '1 s A'.
(see section-1(3)] ' \1\'? ,
Ik
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’”‘ : o BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

Appeal No.407/2020

..................................... Appellant

1. The Government of Khyber Pakhtunkhwa through Chief Secretary, Civil
Secretariat, Peshawar. '
2. The Secretary Home & TA’s Department, Khyber Pakhtunkhwa, Peshawar
. Khyber Pakhtunkhwa, Civil Secretariat, Peshawar.
3. The Deputy Commissioner/Commandant Malakand Levies, District Malakand.
4. Mr. Farid Ullah, Subedar Major (BPS-16), Malakand Levies at Malakand.

............................................... Respondents

APPLICATION FOR SUSPENSION OF THE OPERATION OF ORDER DATED 30-03-2020

TILL THE DISPOSAL OF THE INSTANT SERVICE APPEAL

Para Wise Comments on Behalf of Respondent No.3 is as under:-

" Respectfully Sheweth:-

1.

2.

It is correct.

It is incorrect the appellant is an illiterate and cannot lead the force as
evident from th¢ remarks of DC/Commandant Malakand Levies vide letter
No0.8196/LC dated 13-11-2017 of Respondent No.3 being competent
authority in response to comments asked in the appeal.of appellant by the
Secretary, Home & TA’'s Department, Khyber Pakhtunkhwa, Peshawar
Respondent No.2 being appellant authority (Copy enclosed as annexure-
A) the appeliant authority dismissed/disposed-of the appeal of the
applicant vide Home & TA’s Department, Khyber Pakhtunkhwa, Peshawar
letter No. SO(Police-ll)/HD/6-194/018 dated 25/04/2618 (Copj enclosed
as annexure-B). Furthermore, the promotion order {of Respondent No.4

was issued by the competent authority i.e. Secretary, Home & TA’s

~ Department, Khyber Pakhtunkhwa, Peshawar vide order No. SO (Police-

IYHD/2-1/018 dated 28/11/2018, after proper Departmental 'E"rom‘gjtion

Committee Meeting held on 26-10-2018 under the chairfnénship‘ of

Secretary, Home & TA’s Department Khyber Pakhtunkhwa ,Peshawar

(Copy of promotion order enclosed as annexure-C).

at

P

[
- 2



. Page 2 of 2

3. The applicant has filed an appeal before the Federal Service Tribunal,
Islamabad, Wwhich was convérted infc departmentaliservice appeal at serial
No.66 dated 04-12-2019 (Copy enclos'ed as annexure-D). In this regard,
Home & TA’s Department, Khyber Pakhtunkhwa, Peshawar summoned the
applicant for personal hearing. After hearing and perusal of relevant record
the applicant appeal was filled due to devoid of merit ?(Copy enclosed as
annexure-E). More {)ver no such stay in this regard was granted to the
applicant by the Honorable court therefore as per Amended Levy Rules
2016 Schedule-lll, the applicant was retired from service with effect from
31-03-2020 (AN) on completion of 35-years requisite éervice length (Copy
of Amended Levy Rules 2016 Schedule-lll enclosed as annexure-F).

In correct. All the three ingredients are in favor of the respondent.
5. No comment.

Pray:-

Keeping in view of above, it is requested that the appliéation of the applicant

| may kindly be rejected, please.

Secretary S

" Home & TA’s Department, e
Khyber Pakhtunkhwa, Peshawar - £y Home Secre'tai‘y .
Respondent No.2 “Wehiyher Palrunkhna..

DC/Commandant Malakand Levies
Respondent No.3

>y
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{" , GSEPD.KP-2558/4-RST-20,000 Forms-00.07.2016/PA(ZVF=PHC Jobs/Form A Ser. Triounal
{ ‘~ -&GB”
KITYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHA‘AAR
JUDICIAL COMPLEX (OLD) KHYBER ROAD,
| PESHAWAR. T
No. 4 é | ’
Appeal No...... s d .............. e OF 20 22O

??'.AIZ /%V\/db | Appellanz Pem,o;;gr
Versus
| 4 mzy/ L mé/f Kecy. /@A:aa«.ﬁkimm

:‘rl?

—

Noxz’cé tor — //\L, D,epﬁt & omny 'S §wﬂ o8 /

(W"’!MIW\(J(&nN‘( MM(GKM“& I—é‘ \{‘%7 ’! U'

WHhPEAS an appeal/petition under the provision of the North-West fro-t e 8l
Province Service Tribunal Act, 1974, has been presented/regisierved for considaration, m Lt
the shove case by the petitioner in this Ceurt 2und notice hos been erdered to issue, Vou sre
bereby informefi #hs. the said appeal/peiition is fixed for hearing before the Trii-ur ai
"’on.......f.? NS & S A J.M..,..at 8.00 AM, If you wish to urge anytoing agains, fie
sppellant/petiliondryou are at literty to do so on the date fixed, or anv other ds- veowhi h
the case may be pfostpened sither in person or by authoerised representative or by r:m,
Advoeate, ditly supported by your power of Aftorney. You are, therefore, required to {ite
this Court at least seven days before the date of hearing 4 copies of written steier i
alongthh any oiher documents upon which you rely. Please also take notice th..t in
default of vonr appearance on the date fixed and in the meanner aforementioned. tiw
appeal/petition will be heard and decided in your absenice.

Resr}onaem No..... ,5 et bstesesnentrannnnacensstrrannre

Neotice of any alteration inthe date ﬁxgd for hoarm;f of this appeal/petitioz witd nc
given io you by registered post. You should inform the Registcar of any chanse ta yout
address. If you fail to furnish such address your address coniained in this notice whic 1 fa:a
adiiress given in the appeal/petition will be deemed i ice be your correct address, and fur her

notice posied to this address by registered post-will be deemed sufficient for th:e purpose of
:his appeal/petiti \)A '
% \Q RODW onA

Copy of 'xqpeal is attached. Copy of e;paeaibas-alro@-lmmt to you vide dhis

}fﬁﬂﬁN@t:ce NO.OQ’IQ'DOOCCOCOOODQQQIv’...'l'..‘..... oooooooo datedo Sesvass.benoarrnsasananisiees

LYY YT Ty

~f ..
Given under my hand and the seal of this Court, aj Peshawar thm. \€> - .if' Nen

——

) 3
Day 0{..“'...'..‘. sy senetitedotatovsnac N .‘.'QC‘O.‘....C [ IXX 2] l.').%%:'l .'20 L.'L'

~

l-ﬁ\
S .___\

‘...-.-- R

- MYy o e,
P i Yo

Registrar,
)ibybaz Pakntunkbws Service Tipr il
Ceshawgy -

el ik e i d

Yot 1. The hours of sttendance in the court are the same tsat of e Yigh Conrt excert % Sunddy and Gazatied “olidays. .
L Brays quate Case No While making any corrasgundence. : & i
al -
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MALAKAND LEVIE SNEQLAK(A:\JU

-‘f":~_ '~7
ENFY

o B494 e -
. DATED $PALAKAND THE. i,g/g‘r!.i-_ 17

"~ To,

e

“The Section Offtcmr (Pohcc-ti)

.. Home & Tribai Affairs Depanmem

"Khyber Pakht unkhwa B
Peshawar. . L e

 Subject- APPL}CAT:C%&;

Memo:- -

.5»/

Reference *i/our ietuer No SO(Juol)/HD/G 194/0171Amirl\lawab dated
04-10- 2017 on the subject noted above T

it is subrmtted that there ig no regul ar Subedar Major posted in

ri

Malakand Levies as of now. In orderto run dally affairs, addlt:onal charge has been’
cnven to Subedar Abdul \‘“/ahab

Mr. /-\mtr Nawabs apphcat!on is not’ based on, ment because as per

Levies Rules, most competent person  will

be appointed as Subedar Major
'COHSldOi‘mg the seniority, Moreover, as per recent Peshawar High Court, Mmgoro

uench Dar-ul-Qaza Swat Judgment, at inast Graduation is _mandatory. for the

E=1S

.w.a;or L‘Ju[ Arnir f\a\“ao i3 nuuww: wed, he;wce not fit to lead the force. He

The application may be

i [ - L
3 =
4} w:,

&

"~ DCICOMMANDANT

- MALAKAND LEVIE ES MALAKAND

e
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e

Subject: -

rules / regulations relevant to the case and as per décision o tthe A\u\\ml Mmu
e —f"_______________.y

Court of Pakistan in letter & Spirit, plcase.

Endist: No & date of even

‘o 3

\O S(.) (1’01Li:u— )l"LD ()—19—» 0N
Da*ed Pus’r\awal the Zr 04 ?’\18

,T hP Deputy C omﬂusswncr /.
* Commandant Levies, ‘
Malakand. -

O e

_APRLICATION. .

D -
-
LI
~

I am directed io refer to your ietier No. Sliﬁi)lll_ig_fi';iluLi BREUIPEAN

on the sul:nea noted abave cll"id to stmc thal the matter may be Jisposed ot is |

[P

W

\o urs hm!mz v,

e o %

i N € '11 Ll";u\ao:i.u.

. ]

i _
v forw '11‘d@a LO:-
e PStoSe ”LLN‘V Home & TA's Department. :
5
n
LA
L f
A N 7 ‘
NN |
: . /""J.‘
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) GOVERNY AN NT fs 7 K YBER ?E’ \,M?”PEUNK}HIW A
‘ lﬂ‘iﬁiﬁ & ﬁi‘Em M‘FAT’LRS E‘E'?’ARTMEFNT

. -

- Daied Poshawar 28 Nmmmm 2018

._ qisn ¢t M a@kmd Levies :m ﬂze rank of Subeda:a: Majm’ and *post hﬂm a8 Subed@r Maj o

‘Malakand szeg in Dzsmct \/Ea.a‘cand agmnﬁ the vacant post wrih immediate e eﬁac‘t

He shall reinam on gambatmn as 9@1’ Ruie»ﬁ 01 the Pederaﬁ Levms Fore:-

Ammd@d) ‘Rules, 2013.

WOME SECRETARY

KHYBER PAKHTUNKHWA
nds No. & date ad of evan. -

§

| (C@py of the above is ﬁww&rﬁeﬁ for mﬁ@g‘maﬁ@n and necessary action t0:-
1. The Secretary SAF R@N Goverament of Pakistan Istamabad,
2. The Commissioner, Maiaimmil Division, Saidu Sharif, ’Swm -

3 st
B e n S e S YR e S

ot

4, The Deputy Commissioner / %mmamdaﬁ‘i Levies, Maiﬂakmaﬁ.

4. Th@ Diztrict Account @lﬁ‘mef Nﬁﬁ%ﬁn‘m
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Ab ULl iy |

. Judgement Shect
iINTHE FEDE IRAL SLRWCE T 'UBUN AL, ISLAM < 3AD

BEFORE BRI (')azi Kllmlid Ali, Chalrman wind ANNF)(&/(E" /

T

o o . Rajs Hé'sszp Abbss;Member

: i o . [S.Nn. Appesls:Nas P Appcﬂanu' o "‘Dllt Pf_ .
S ) . 4 . : Institation ) ;
i BIPYCSR2019 - | Mr.:Sher Uulnb Ex-Schy S:'o Bacha Syed, | 18.01.2019
' " . | R/o’} Shandai -Morh; Shardai, P.O. Khar, |\
: Tehail KharDistrict Bajaur
X SR . . BE(IICS0NY Na)eeb Uliah, Ex-Sepoy, S/o -Shina [ R/o 18.01.2019 , :
/ . - S ©* | Ban. Laghary, P.O. . Tarkho, Tehsil} . :
! . .o U] Mamund, Distriet Bajur = N . ‘ ;.
! ' 3. BO(PYUS2019 | Suleem, Ea-Scpoy, Sto Saced ur Rchmnu 18.0K.2019 | .
' : : ' Rio Meena Mamund P.o. Tarkho, T:Im} ) : ’ }
! . ) Mamond, District Bajaur Agency : C o
’ ER LITS(PYCSA2017 | Bacha, Muhammad, Ex-Sepoy - S/a Gul ‘v 10.2017 \ :
* | 'Muhsmmad, . R/a Gang,-P.0: Kher, Tehsil R S :
j . Khar, Disirict.Bajaur. Agency. - - L :
s, 12201KCS2M T | Mubammad  Yar, Ex-Sepoy, R/o "P.O. |- - 122017
) ) O . Ra?‘;hagn.n, Odigcrdnl, Salwrzai, District
H . ’ . | Bajaur Agency. . :
, . o . ) 6. $LA(NCH0LE, Shireen, Havaldar, S/o Painds Khan R/o }15.05.201%8 )
!
i
i
1

RS
v

\ Pashat P.O. Khar, Tehsil Safarzai, District |,
‘ Bajour Agency. '
: S5(Proia2uty Saur Khan, Ex-Sepoy. $/0 Chamni ¥han, "8.01.2019
. ‘ R/o Mano" Dherai, P.O. Ghsrday Tehsil
- - ‘ Uunan ¥ hel: District Bajour Agency, )
: 3. Ko IPHI5/2019 Jued ud Din, EX-Scpoy, S/o.Manawar, R/o 1.001,2019
Odigramm, P.O. Raghgan, Tchsjl bnlnm|,~ ' S
. District. Bajaur Agency, ) : :
. , , ‘9, WHPICS20LY Ununar. Rehman S/o Wali "Muhsmmad; —[ 07.02.2019
. . ' ‘ ) Tx-khmdnr - Rfo Laghs Post Oifice {. '
: . : ' ' Aun:)ml hniny. Tehsit. Memond, Districi’ :

‘ . ) 'Buluur Agoney, - s .
. 10, W4{1YCHrI01g - Mudc:zr Khan S0 Mulammad Noor Ex- | 07.02.2019
v .| Sepoy Rio. Lagha Post Office Annuyn!\
|
1

. ) \nlny Tehsil Memond, District Nsjnus
Ay,
P, S8 X Alxlul Azim Jan, Ea-Khanndar, Rey
B 3708, Dajour Levies . .
: . 12, 2OA{PYIg2010 ‘l;ly'}'nl Yhan Yo Ming Gul jai Ex-
' ) ' Khasadar, R/o Gaga Post Cffice . Teshil
. .} Mainiond District Bajnur-Apency. L :
t3 \HNIKU')CSDOIK {az. Muhamnad, . Ex:Sepoy, S/6- Kb | 08.06.2018

L 7.02.20100

Il 1103204y

H

b

i

Mulirmunad Qlo ankhn P00 Khar; Teh b )

: ‘Darang, District Baiaur ‘Agency. ) L

ll)lU(\ h..\l]lH]’ “Muhammad - Khan, [x-&er:hy S 0B.06.2018

. \A.lhnrnm.stt Almz_ R/o Tarkhn. 1.0, Xh '

Tehsil! lsar:mg_ Ex-Scpoy, Uistrict Bejs

. S | Agsmv District Bajsur Agrney, . - }
VO TOICS2018 ] Fos Khan, x-Sz poy, Sla Abosisn, Ria W0 | 118.06.2018

o Kot' P.C. TA{khO Tehsit’ li amny, Disine, ' )

15,

- e
S

' Bn:nur An:ru:y .
3 . _ , e TUINICS2u1e | Abdul Ketunan, Ex-Scpoy, /o Npdw,K) . | 08.06 201K
' i o ) R/0 Bati Khar, District, Bajaur Agcncy R
i7.- 1022(1)CS2018 | Muhapmad, EX-Sepay, S/o Mumi Gul > (08.062018

: Tatkho FO :Khar, Tehsit Bamng,. Dih 1 '
t : Bajaur Agr.ncy - ;

| ) TTESTED

Reglcrr 3¢
Foderal Service Tiisunal
N | | i Islamating




. ' ' a LA smpca/20T) & others

: Fa. T023(P)CS/2018. . | Wazir Khan, Ex- Scp0) o Khisl Gul, Rio | 08.06.2018°
) ank.ho P.O. Khar, Tehsil” Barang. Dlst.m( ‘

o ‘| Bajaur Agency.
19, TU24(P)CS/2018 - | Faiz: Khan: Ex-Scpoy, - S/o. Shehzads . /o | 08.06.2018
e " | Mandal Tchsnl Khar, ‘Dlsrnct Ba ror -

. ) Ag:ncv..‘ ' 1 R .

0 | 1025(MC32018. | Abdul Hadi, Ex-Sepoy, Sia Mulism ~d | 08.06.201R

| Hassan, Wo Tarkho, Pao. Khar, Tl
Barang, - District Bajaur AZOICY. ‘
21 1026 YCSTZU1 R | Shoukstuilah, Ex-Sepay: S/o Musafar Rio | 08.06.2018 - By
° - ! tmt Kot, P.O. Tarkho, * :District Bajeuf ' e
' Agency. S :
F [028(P)CS/2018 | Sultan Muhammad, Ex-Sepay..S/o A 08.06.20148 L

23

| Ameen; Rio Khar, Tchsal Salarzai, D ic_:.g'.
L . - | Bajaur Agency. S : . .
JOI{IHCSR201 . | Sardar Alam, E.x-Scpoy. S/o Muhu ~+ad | 08.062018 S
| Alam, Rfo Tarkbo, P.O. Khar, T:hsul ® ‘mar, - B ) .
. District Bopwur Agency., : - ’
24, J0I1UMCS/ 2K - | Hoor Sim, £3-Sepuy,  S/0 Saz Noos. R/o | 08.06.201%
: ' Tarkho, P.O. Khar, Tchsii Qarang, Dmnc!
L . Bajaur Agency.
25, I3 RYCSA2018 Waheed Ulleh, Ex-Sepuy, S/o Lal Khan, .08.06.20“(
. RJG Tarkhis, P.O. Khar, Tehsil Durang, '
) District Bajaur Agency. . )
16. LI N IMCS201R - - Qadir Khan, Ex-Sepoy. S/o Hazeat Gul Rio | 08.06.201
' . "T_ad&hd P.0. Khar, Tehsil Burang: District :
. Bajaur Agency, : : :
. 27. TO3S(IIC S/301E | Niaz  Muhaminad, - Ex-Sepoy, &/ . Taj | 08.06.2018
' o Muhammad Ssid, - R/o “Tarkhu I‘O Khar .
[ P o Tehsil Barang, Disirict Bajaur. Agency.
' . 24, LO3OEPICEIER | Gul” Bar Gul, Ex-Sepoy, Sfo Alars Khail | 08.06,201%
' Rio Tarkbo, P.O. Yohar . Tehsil Hisrany, .
. o District Bajnur Agcncv ‘
T 4. I(H lll’,( ‘u;lllK | Naeem Ex-Sepoy, . Slo Tsehimm Yohar, Rjo | UBL06.2018
. thnr Barsadin, .- PO el 7 arzai,

) Disirict Bajaur Agency. | :

; 30, T0TK(PICLA01E | Asmad Yor, Ex-Sepoy, S/u Sye ko [ORG 7018
: . | Khan, IUo Tarkho P.O. Khar, Tehsil
: C “| Barang, District Bajaur Agency. -
|

|

3. 10AT(F)CS0UE | Néor Muhammad, Ex-Sepay, 'St " Niaz | 08.06.2018

: .Muhammad, R/o Tarkho, P.O. Kiu- Tehsll -
Barang, District Bajaur Agcncy : .
3z, Vo4 HPYCH20IE - ‘Nasccb.Shuh, Ex-Scpoy;-Slo Gul  +d, R/a 08.06.2018.
. - | Tarkho, P.O. Khar Tehsil Barang Diswict [ © 10
.- i ‘Bajaur Apency. - ’ P
i R R 1044(PYCS2018 [Anwar, Ex-Sepoy, S/o Chamen R/ “arkho, 08.06.2018
Co ' . P.0. Khar, T:hsnl l}ar-m& DISlru.l llajum

: - Agency.t K
' 34 TORE(IPYCS/2AHE. - | Fazal Awneen, E.x Sepov Slo Mushnrsf R/o, IO.U'I.ZUIB k
: ‘ Sadig Abnd Pakiak. .0, Khar Dns!nct :

: . s annur Agcncy [ :
35, 1349()YCS72018- | Siraj ud Din,: th:puy Yo Malek: Toor: 16.U8.2018
|'Khan Ro P.O. Khar, Tehsil Jl‘arﬂ! . '
- { Diswriet Bajsur Agency -
36. 13SO(CS0E | Muhnmma:.l Zada, Ex- Scpoy,.S/o Lajbar, | 16.08.2018 )
' o Rlo Kher Kane, P.O. Khar, Tehgil mam., i
. 1 Distriet Bujnurr\gcncy I -
137, ] 13SHPRIS01E - Gul Zadn, Ex-Sepay, S/o Pachay, R/o Hayat 16.08.2018 - oLk
! o lSknndam P, O Karuee, Tehsil Ulmankhel oo
. D.Si.n-.t Bajeur Agency .
, 38 JTHPYCS2019 Nxsar Khan Ex-Sepoy, /v tiad « Khan Vo .

1 IR '. ﬁgfnsifﬁ,

- “

Wk

lfﬂdf .':
|Slnmab1ci ' .




3 ,3 :W)CB‘I?O]? & others
2 )é!‘ ].
i l Mand Dheri, P.O. Gardan ’ichssl Us .an
: ‘Khel, meryed District' Bajaur Ageacy .
i 39, T8(PYCS2017 Abdullah Jan, Nuib Subcdar, R/o Fwdo '16.05.20}7
' with MP Shah Gal. Yusuf Abad, P.O. Fhar, [ do :
! T | Shah Ghai, Tehsil Khar, District B laui
! ) L Agency i .
. A0 TFANPCSR018 . | Abdullah Jan, -Ex-taib . Subedar, S/o | 18.04.2018
! Bakhtiar, Reedo Shah Gai, Yusul Abad, ;
‘ P.O. Khar Raado. Shah Ghai, Tehsil Kher,
I , Distnict B'l)aur Agency -
| al 743(1)CS72018.. |- Munasib Khan; Ex-Naib Subedar, Rio Mir | 18.04.2018
Lo Afzal Labour. Colony Clo ‘Asar Khan Sio
, . Mashoq Khan Qanct No. 10,° Dmnci
i R - b Mardan. T 2 IR g
g 47, | JA4(PYCS/2018 . | Jan Alam, Ex- Nob Subednr. Ro i Af‘ml 718.04.2018
! C -Labour Colony Cfo Asar Khan Slo Mnshoq '
‘ : o - Khan Qanr:!' No. 10, District Mardan S
o D 142 1(P)CS2018 | Rehmat - Gul,  Ex-Sutedar  Major, "S/o | 19102018
N l[ \ | Hameed Gui Rio-Plo: Khar Shah Marai,
! . “Tehsil Khnr Distnat’ Bl]ll.lf Agencv
! 44, STI(FICS/2016 - | Nacem ‘Khan, Ex-Sepoy,.S/0 Akbar Khan ) 11.08.2016
' R/o Mubamam Ghundai, P.O. Khar, '."cri'sil
! Kha.' District Bajaur Agency : '
: 45, JAL(INCS016 Mohommad  Younss.. Ex:Sepoy  R/or| 26.08.2016
i Mohallah Eid Gaeh, Tehsil Khar, “lstrict |
; e . ) Bajaur Agency : .
; Ah, XSTL SIS Mbihammad Sheh, CGx-Sepoy, 5o Noor | 11.05.2018
Y Zamin, R/o Ghec Shamozai ftarkaley, .o
| Qatangai Sher Botai, Tehsil Darung, District
; uuuuuu e ‘Bajeur Agency C ) S
' 47 HSRUIMHCSI018 Saeed Gul, Ex-Sepoy 5/9 Ajab @1 Rio | 11.08.701R
I : - Sher Bawi, P.O. Qa!aug:u Tehsit  armng, - .
| I ) District- Bajaur Agency ] . —_—
!' ‘ iy FIPRISTE Muhammnd ‘Ex-Sepoy, Sin Ithar ¢ l, R/q 25.05.2018
| ' B Tarkho. P.0. Khar, Tehsit (mang, Ddistrice '
! . .Bajaur Agency. )
| 28, L 95(1MHCS01K Abitu! Heq, Ex-Sepoy. Siu Rolal K. Inanﬂ/u 25,05.?018 ‘
i ’ Mushim’. Pagh, P.O. lnaywr Kalay, "istries |- :
! C Bbjaur Ageacy, .
1 50, 9I6(P)YCS01E - ~Wahzd Ullah, Ex bcpny, blu Gul Nazir, | 25.05.2018
1' - o 9, Shah Smy P,,Or !nshul Snlarml e
y i B . |'Disuict Bajaur Agency. o . S
, 31 YEPYCS2018 - Mxl.tlmnﬂud *Jamshed, - Ex- Scpoy, 5/0‘ :25.05.2018 S
' ’ - L Mutiaminad :Shah, R/o Cntodl. PO Oaz.aﬂ, i
‘ .. - . -|:Disuict Bajaur Apency. - . .
' 52. MO‘}(P}CSI’IOIS M' Farooq, . Ex-Sepoy.- Rio ! ladac: 'iarkho- ‘28092018,
' _ o Tehsil-Mamond, Dismict Bglour Agency ’ -
; i3, u'-now)csaun_z_-' Shah™ Hussain, Ex-Sepoy,-Reg # 51551 28.09.2018
S co Dlslncl Bajour. Agency S e
1' S, 141 1(CS201% - lkram S/o ‘Syed. Ahinad, Lx-S )y,j:{"R’p' 28.419.2018
. T Ludace Tarkho," Tehsit: Mamom Dss'lric'i R
g BaJuur Aygcncy = . cor
. 59, FaL20)CS/2018 - | Abdullsh £x- Scpoy, RJu.Vnilq Shankif 28.09.2018
| TR . Tehsil Khar- District Bajour Ager . '
N St LAY UPYCS/Z00R 0 () Shahzad ur Rehinan, Ex-Assistani/Reades (1. 102008
! ’ ’ ‘St Haji’ Rehmat Kaam Ria Mol Knss
‘ -} P.0. Dir, Dit Town, Tehsil Dir, Ug.per Dir, R
! 87, 1S03(PRISZ01E - . Laiq Rehman, Ex-Levy Sepoy, . 9 Vitlage | 14.11,2018
. . Co . " 1:Kot Tchsil Bajkhela District Mal - and> * . } ’
58. ¥TI(INCS201L ™ Fcrnz S/o-Mubemmad Strah,. EJ - poy-© I-b.'o. 21.06.201.L / .
‘» 4 :3" Hshl Khail. Charmang; Tehsi Jawagsi,.| - /' / A
l\_ . .

Registrar -
Federat Seevlee Toisunal

Isiomabad <y

) Ly
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Py ' 97(#,:9/2012 & others
'
BBJI.\U( Apency. ’ % -
B BIs(PICSn00T And Ullsh Sio Gal Zanwam,. Scpoy. Clo - 2: 06.2017
R Fainl Heq Rjo Khar, Tehsil Khar, Bajaur |
N Apency :
50, $I9(MC320LT. Fazal Hag Slo Muhaninad Hakeem, Sepoy, 21.06.2_017
Ve 1 R/a Khar, Tehsil Khar Bajaur Agency. |
al. 88U(FCS2087 Burhan /0 Gul Zamany, Sepoy, Clo Fazsl-1.21.062017
Hag, Rfo Khar, Tehsil - khar Bajour
. : Agency.
62, 363(PCSn019 ‘Muhammad Ameen, - Ex-Xhasadar, R/o|21.03.2019
‘ ; ‘Gaga Post Office, Tehsil. Mamond District | -
. . : .Bajsur 'Agency B -
6. GUCSA0EY Snnd Azlz, Sepoy, S/o Samd Rahim Jan, F/o _04.0:‘..20!9
] ‘Aman Kot, District Tribal Bajaur, ) L
04, TTRICS 29 l:iaqat Khan, ‘Ex-Sepoy. s/o Abdullah lUn 'I4.02.20l‘)
’ : ,,Dag Olia ‘P.O. -Raghan . Tchsal Salar:
Disicict” Bajaur Agency L -
03 1920CH0 1Y Hbbib ‘Rasool, Ex-Sepuy; S/o" Uahn Mull,- 29.03,2(}!0' )
- 'fun Mohallah*Boodha  Diaba “Ouch, Tchsn : ‘
I | Adin Zai-& District Dir Lower. -
Eﬁj IM(I’)(.HQ!H‘) Ahur Nawah ‘Subedar, Mn!nknnd levies nt 03.04:2019
ST With M 1 Matakand. | . . ‘
(61, 83T{CH01Y Shiifuliah. bcpoy, o . Anayat Ky, |08.11:2019
. hai.:)h Tehsi) Mnmum! l)istrilfl Ba o |
| . AL_cncyl R . :
6. IUPHS2019 KhmAl-rn Scpoy. Rfo o) Anuynl Kmmy, 08.11.2019
' Kaknh xTchsu Mnmund Districs Ba]«wr : '
G | Apeneyl
It ERRIER I Tl i R0 Abdul Qnyyum, Sepoy. Rie 1.0, Anayal L8.11.2019
i ' - Ka!nv 'Kakah, Tthﬂl Mlmmul Dhtﬂcl
lanom Apency.” ,
il BIagjCh20H Y Alam Zeer, Sepoy, R/u PO, Auaya[ Kalay;~| 08.11.201%
: Kakah, , Tehail Mamond  District “JJ(J\I{
| Apency. “
T RanCRaY Dilawar Khan, Sepoy, R/n. P4 Anayal { 08.11.2019
o Kalay, -Kakah, Tehsil Mamond Dnlnu
. BajourAgency, . )
72 P3NES201 7 Muhammad Ayaz, McﬁnmriSchy 11.01.2017
' No5010, . .Malakand  Levies, ~District.
L Malakand, ! 1
73. TITEWCS2050 Sapad Ali. Sepoy, S/0 Chulam Jua, I.ag
. . Kulala, P/o Gardai Tehsil wiaman 7 el
- Tribal Bajour District -
Misc, Pelition fur imp!unmlu!mn
\774, Ml_"t"l_.,_.‘__i_g(zu__ Masindan S/o Fateh Mut KhanR/o V sage 1 16.02.2018
IO PYCS/2017 Qazafi, Bandagai Marsno  Sha, ol
B ) ) Utmankhe!, District Bajaur Agency . - K
7l MEMe,I2IL08E ‘annb Zsda S/oNadic Khan R/o Shii sy | 16.02.2018
1 !(vgl')"bf’()l 7 U!.mnnb‘hcl : Tehsil Ul.:mL!\el District #* ,aur
. Agency .
74. MP N, 248872018 | Ismail S/o tmtiaz Jm. Ex- sepoy, Rfc adi | 28.12.2018
| SYUPICS201S, | Samar "P.O. "lnayai . Kaly, Disrict  aur :
S o 'Agcncy i [N e
7. Mm';wj Fazal Maiik Ex-Sepoy S/o Ghulam.Rsiani, |.28.12.2018
IYPYCS2016 ‘Rie’ Kaga Lendi, Tchsul M:\mond Disnct | -
‘Bajaur Apency - .
i MP Hu 20987200 R Hameed Utlah ' S/o Muz.mmul Khuu Ex- [ 13002008
PS04 | Sepoy. Rio Alizo Dag: Tehsil Kliar, burrucl

R 2099301

Ve

-
Bajaur ¢ Agency . K e
Muhalat  Khan, E""S‘:i"’.‘; Sho Il'n':‘lunﬂ 14.) l,:“(“yr" ~
~ e o el BT
i :
Aé el AR AR AN el it bat
L T, e a5 ?' - 0
:‘ij 4 M’: i V.
. »I',w ’;“v,.’g"; .',?2‘."
12 nngll’-}! i » PN ':_%}:3%
Fo dcral Service Trizanal “""541—1&?‘." x‘.},a _"-;9;: it
- Islamabad oon qﬁn ‘%‘:’1 b
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BTIPY- /2019 & others

FeZT - \

MP ug,zﬁm 11
312(PCS014

Sahib Zada S/o Madali Jsﬂ Ex-Sch)‘ Rlo

0.022017
| 1stam: Dshn, Utmn.n Khil, Dustnct Bajaurs_ : C
tAgency |

584(PYCS015 -

~Humsn Badshnh

Ex-Sopoy Slo Armr

: BBJEUF Agency.

ME Mo.933201T

102, ‘M[ Hg 101772917
\ usswxww

Hafiz ur Rehman, Ex-Sepay.

-la)auc Agency.

]
'; 17.04.2017
Nswub R/o Dag.Qils P.O Khn.r 'Diswrict | .
il |
¥

S/o Shams ut

Rehman FJo Khar p.0. Khar, - . District’

06.04.2017

ME HHo8d QQQLI .
LO(NCS201 6

Firdoxs - Khen, Lx-Sepoy, . S/ Zar
tuhammad, ‘RJo] Guman; Kat, P.O. K har,
Tehsil Bamang, District Bajaur Agency.

06.04.20 17

N w1101
L4(PYCSIA016

.Nﬂlk Muhamsind R/o Red Soti Khar Teheil
Salarzai, District Dajeur Agency,

' Muhammud Sarwar ' Fhan, -Ex-Sepoy, Sio \06 042017

M Mgy
24(1MCSA 6

T Nuvw TN
1 ’U }(.."\/10‘('

Sulesnen Khan, Ex-Scpoy, o Mubaminng | 06.04.2017
1 Gul R/o Skandamro Téhsil Utman Khail |

District Bajaur Agency.

Sarwar Ex-Sepoy, . Slo Ameer Gul, lUl::
Quinber PO Khar, . Teshil Narany, Disu =
Hajaur Agency

3| ML 0L
IT(I’)(,SIN)H

Howab Khen S/o Gul Qaywm Easl .epu
R/a  Nogay - Tehsil Khar, District anau‘

Agency

teview Petitins.

06042007 1 . S

19.11.2018

et - e et

1
N

‘m'), T'}f,l’_jl_-_r;li}ﬂ;_(_lj_‘i \ As},runr Khsm. Scpoy Tc!ml Khnr, Disu 19.06.2019
TIHPRS2Y)] | Dajsour Agency. i
110, RE No 34012 - Umcr ‘Ayub; Sepoy,’ Tchsul Khnr Distri: | 28.06.2019
M Bn!aour '\E‘:“EZ e .
(BN RP Ng, 8572019 .} hnran, Sepoy, Tehsil Khar, Disurict BB]DV:UI" 28.06.2019
T2UPCS201T Agcnf'v

L ‘w }Mo.862019 - | Nowsnad, Scpo)f Tensil um Dlsmw.t 28.06.2019
"ﬂ2[1')$22§|7 . Bajaour Agency. \ J
P13 [P No'81/2019 " | Noor Zadz, Sepoy, Tehsil Churny r’Jm L | 28.06.7019
723(MCY20]2: | District Bajocur Agency. oL
L, ©PNo. 822019 | Ghulam, Younis, Sepay. Sad-qalmd Trhsnl 28.06.2019
J24(PIC82Q8 T - K har, District Bajaour Apency. :
113, KRP N 8272019 anjc-eb Ullsh, P.O. Scpoy Asnnaysl m1ny 28.06.2019
TAS(NESV] T K atkoot Tehsit Momand, Bajour. Agency. J . J
116, KE No.202019 Shams ur Retunen, Scpoy Annayst Kalay. 2%.06.2019
"WM‘LC_,P_H Katkoot Tehsil Mouumd Bajour A.zcncy : )
PI?. \u b No.9 01 \Sncm Habio Jan, Po MNo. 4332, Sepoy, | 28.06.201Y.
. 7600CY2017 - | .Bsjsur levics, Bojaour. Agency Khar d ) J
xu 1g RE HoY272Q1Y \Abuu!'ah R, Ho. 3415, Sepay,  [tepaur | 28062019
_g_t_{,ugsnmv .\ levies, Bojdour Agency Yiliar \ \
Py, | R MeYI20LY Mozamin, 1 No. 4384, Scpay.

BB R AvE

“levies, Bajuour Agency Khar

120 | RPNo94u1e
1263PYCSR0LT.

Saced Ullah, R. No. 4279, Sepoy, L\:tiaur

1.levies, Bajaour Agency Khar

(121, | /& NoM8s2Q1Y
A 764(PYCSNR0T

,Bajaour Agency: Khar

I'lmrnn. R: No. 4769, Scpoy, Hajwr lc sies,

‘28.06.21} 1

Ri2No,26/2019

: ’M Ayub
Icvwsl Bapour Agency ¥hao |

‘R. No. 53086, 'Scpoy. : *jsur

‘728,06.20“) ‘

| | 266PCsR017
)

763{._)(3‘)/2‘)]1

T [ Re Nes1a01d | Famish. R, Na. 4366 Sepoy, '|_’:1llf,'2i.06.20|")
l[ N QG?(I‘)(;SQ(IQ | lévies; Bajaour Agency Khar B
‘UJ. lm E_Q,_‘_Ml"(,lw .. -rm..n Utlsh, R, Moo 4775, Seopoy,

ajanr
: Icvncs Bu}aour Ag:nq Khar’ .

. f:u.iia.:onj '

B

m e

. RegnstfaTT‘ I
aral Service S s,
. Fed |slamnbad .-“. ?
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125 | RE No992019 . | Tifla Muhammad, R. No. 4508, Sepoy, | 28.06.2019
P77 S017 Bajaur levies; Bujaour Agency Khar ] '
7v. T RE Ho Q02019 | Abdul Rahim, f. No. 5383, Sepoy, Baj ©}.28.06.2019
777CS2017 -+ | fevies,. Bujaour Agency Khar, R/o P.O. | :
' ' ) Sune Sharil Khan Tdm! Nawagm, Dist:
‘| Dajour Agency. - :
121, P Ny lO]fZQ 19 | Hokul -Amin, R..No.429J, Sepay, Bljﬁv - 28.06.2014.
: TTRIICSR2017 - Iev-cs. Bajuour Agency Khar, Rio.P.O. Loe | -
.mm: Shanif. Khan Tehsif: Nawagm District

. . . lujourAgcncv .
ate of ITearing 1 = ] 28112019 1 -
Dine ot Judgement 14.12.2019 1 R
VS

RF.{'-I’(:)NI)EP;YI'S 5. lht Secretary, SAFRON, Islamalal,
' Ilu- Additions} Chiel Secretary, FATA Cnv-l Secretnrial .
(!'ATA) -Warsak Road, Peshowar,

" 3. The Political AgenUCommandnut/Dcvuty Comminumer-
i DBujiur: chn¢s District Bajaur.at Khar. :
4. Mr. Farced Ullah, Subcdnr Mujo (ll&lﬁ)..Mnlaknn‘d
Lewcs at Malakand, ‘
5. Muhunmud Hussain, NlSubﬂf'dr ‘Reg.” No.1164,

pmu:d in the office of Political agen - ommandant/Deputy
Fomrmss;oncr. Bojaur Levics; Distric. . anjaur at Khar, |

PREESENT : Mr. Misbahullah Khan, Rana Samreen Akhtar,. Noor
Muhamm.xd ‘Khatak, Sardar Srlccrin ‘Akhuar and
Aimaad Nusir Kundi, Advocates- [ the’ Appcl!ams.
Ch lshuaq Meherban, Deputy - ‘torney- General for
Ihe Federation, Mr. Siraj". Hasdc ch |- Coordinstor,

M/'o SAFRON, Mr.: Nlrar Kt Assn. Accounts

Of‘f_'ic:::r, District  Accounts Of_i} Malnkm]d and
Mr. | Sajjad “Ahmad, * Litigation Cll:rk_ Depuly

Commuws'-.f‘s Office, . Bajaur ss ‘DRs .and. Mian’

Gulzar Hussam Advocate for Rcsrémdcn‘l Nu 4

)'UDGEMEN"I
RAJA HA‘:‘»AN .mms M’FMBL‘R-- : _- o

1,1

..dv‘pctmons can. be cateyonzed mto nppcals

I'hcse nppenls.,

\mpltmcnmxon pcmxons a.nd rcvx:w pelmons

2. " Appellants arc éx:ém‘ploy‘g:'cs of Federsl Levies 'Fo_rce. The

* Competent sathority imposea major penalty of dismissal .-om’service in‘most,

of the cases on charge of mlsconduct., whmas in“some "-lcr?case's they were

retired. Ag\bncvcd by lhcsc orﬁcrs instant appeals were »1ch before chcml :

v

Service Tribunul which are ocndmg decision. Motices vcre issued to {hc

respondents ie. M/n SA_FRON. FATA bccrplanal thro. . h Addmonai (.hlcl'

Secrowry

Alegistrar -
fedefal Service Tiizuna!
‘ "7 )slamabao.

37IPICB/2019 & othars

. FATA and .the concerned Political g,u.b’Commm\dm ..

e
¥

W

H

G,
o [
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|
were bemg> nssucd for submusxon of the: samc. ‘In the meamxmc, chem!

o

R |
8 SR 'rm@/ ox? ks others
[ 2 7
: - 2 :
Commesus/objections were rcccwcd partially- and in most Gi the cases notices

Gov n.mmcnl through 23 Consmuuonal Amendmem Act passed in Mny. 2018
pxw»d tlu: way for Inerger of FATA in the- pmvmcc of Khyber Pakhtunkhwa.
As a result thrLof Govemmenl of KPK sss,ucd Ordmancc ] of 2019 (lmter

pmscd as an Acx) n order 6. aliow cheml Levies Foree: to continue their

'l'\mctmm uml to rcgu]'ne and. mnmlmn them’ undcr the a:imlmstx‘mwc control

of Government ol KPK The " force was renamed as-Kh ybcr Pakhtunkhwn

{.evies Furce under Hccnon 3 of thc Act, compnsmg the T \retior Gcnernl lhc~ e
Deputy Director, (]mrrui Commandam and n\\ exnsdng slmgth of members

ul the Levies, I'mu---wcrrk\ng m e mcrpcd Districty and Sub-dv ions,

Above mentioned O[T icers would be the Ofﬁcus from Fulice: ?ccuon 9 of the _

i
~Act provided for b .orpuon of IHL. members of Federa evies in‘the Police.

Section Y (2) snpuldxes Lhal "unl\l (hesr absorphon in the pohce the inembcers
of the chws Force shall- be qovemed by lhcw cmslmg tenns und com\monc ol

serwcc undcr chcral chncs Forcr (Scrv;ce) Ruh.s 2012

s lvnpom.n( 1o rnfcr o a letter. from M/o SAFRON dated

(W]

200 April, 20“‘ (i dmesed- 10 Sccrcmr) Home & Tnbul"/\rca DLpunmcnl,
Government of KPE on: 'Lhc subject pcnammg 10 service matters rcgu'rding
1. -vu:s/Khnssadars ndm;ncd m I’ederal Service - Tnbunal ls}amnbnd s

imiperative to; rcproducc para 2-3 of the lcm:r -
: )

' =2 s staled ‘that- coru‘equenl 10 e 25"‘ ‘Constitutional
Amendment;.thé erstwhilé PATA and: FATA: thave been merqed
into’ the provirce of Khyber Pakhtunk}m Furrhermore on 12
March, 2019 “the: Cavernmen! “of Khyvers - Pakhtunkhwa has
pmmuiyared two - Ordinances whereby the Federal Levy ‘Force
and M:assadar Force, .stand prvvmcmhzed We had already
“wrinten _to the concerned Registrars Courts and Service
" Tribundls to delete: the name of Secre’ry., SAFRON from the
_array of rzspondent.r

3. i is requeslcd zhar rhese -alomy -ttﬁ fu!ure appeals in

. connection: 10 the Federal Levy Forcg and Khassadar: Force, B
may now_ be cddressed at your end whi)e .ensuFing that

»mporrs/..ommems are submitted m Honorable f’edyral Servi
Tr:buwl !slama bad onthe scheduled dme of hearmgs

ER Regtstrar - IR
. _ ed¢ral Service. T-I*una! '
\ ey . Islamabnd

e e e T =T




e JafISAR

9 /- 'y A - n(?i!;mdf?‘&:o}!.un"
' o /1/
Another Munorundum from M}o SAFRON dnted iE ‘Ms él‘. ong,gddré‘swd' ‘

to Chicl %c'.erry. kPK, /\dvowlc Gencr11 KPK and l\ddmonnl Chth'

Secretary, MLrgcd Areus Sccr‘.nn n stalcs as under:-

Nuw lhercfore all the admnmstrarwe al and anc:Hnry

naters, Including xerwce appeals. prolmotu -t and litigation in
respect of both:the forces i.e. Lev:e: Force ared, IGzasadar Faorce

have "~ been ' franferred” 10 “Goverr menx “of Kliyber
‘Pakhtunkhwa and.itf relevant forwm from 17 March 12019, the

dute of the bsuame ofahnve said’ Qrdinance.

 is elarifiech thet, Ministry of Siates and Fronuzr Regions,

" (SAFRON) has cuucc. o be the controlling G authorlry-!n réspect

of Levies Force: and Khasadar Force working in erstwhile FATA

& PATA. All concerned commandanu and .others For ums may
kindly be mformed accordmgly

4. Iy was in thlS back drop that we. had zssucd Ncmccs to the lcarncd

r\nomr:y ‘General for- I‘w}ustan in accordmc; wnh Order- 27 Rulc 1 of CPU 1o

ssist th;. fnbum\ with rPLaf(" to the point aff Jurisc tion 88 well :'{1‘5h

. anmunondi Amcndrncm iactuding m&crprclalncm o chxcs Amcndnu_m -
Rules, 2013.:A fer henring. the lc'\mcd Dcputy Auomt:) (scncrul and counsels

of the appellants on 30. 07 20!9 3. detallcd order Was pe ysed. Rc\cvanl pomon

is reproduced:-

7. e, -bav - Lareﬁtlly consider..’ <t}1'e arguments.
Notwithstanding. the submissions mode Ly the: learned counsels,
Jact of the: marer: is. that Government ¢} Pakutan anutry aof
- States and Frafmer region has made: aformal requz.ﬂ for thelr’
deletion fram ‘the list of the respondents in all: these. appeals
w:th a fur !her request t that.these matiers niay now! ‘be addressed
10. S('crewry ‘Home and Tr:ba! /lreas Deparrmen: Governmen! ’
Lol 'rPakhlwﬂdrwa ae I
‘8. Dy operation’ “of - the. Ordinance. supra and 25"
Commuuonal Amendment emplayees of the: Federal . Levies -
" and Khas adar Fo:ce have: ‘become prov{nclal .Government
employees severa! ci s lementation - petitions, ‘which are
~ pending at the: moment, bejure the Tribunal; provmcmi Home
and Tribal: Area: Department hove been. issued’ noticus: of

howcver ~they . have -lowil very, “fukewarm
response.: This.is® a'espxte -the joct. 1hits no:zces “were’ served -
_-through. Chief': Secretary, KPK. We are - gm...am of the facz that
Constitutional : and legal ‘provisions allow. contiruation of,
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FRRIR OFFaCE OF fHE DCICQMMAN%)AN i
N f-',;i&ALAKAm D'LEVIES MALAKAND .

16 D0 o

o '.DATEDWiALAKANU THE 5.0/ M?w
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OFFICE OF THE DCICOMMANDANT

. MALAKAND LEVIES MALAKAND -
w0 5079 ne -
DATED MALAKAND THE /('zf -0/ (2020
To,
. ‘ The Secretary, , '
Home & TA’s Department Khyber Pakhtunkhwa
- Peshawar.
Subject:-: - DRAFT PARA WISE COMMENTS o .
RISIF | |

Draft Para-w1se comments in Writ. Petltlon No. 407/2020 duly vetted by' |
l\ddmonal Advocate General, Honorable Peshawar High Court, Peshawar is submitted
for signature as respondent No.2 please.
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1

DCICommandant Malakand Levies P 157
. Respondent No.3 D@puzy Corrr’ i

- Page 2 of 2

. The appllcant has flled an appeal before the Federal Service Trlbunal

Islamabad which was converted into departmental/servrce appeal at serial
No.66 dated 04-12-2019 (Copy enciosed as annexure-l)) In this regard,
Home & TA' s Department Khyber Pakhtunkhwa Peshawar summoned the
applrcant for personal heanng After hearmg and perusal of relevant record

 the applicant appeal was filled due to devoid of merit (Copy enclosed as

annexure- E) More over no such stay in this regard- was granted to the

' jappllcant by the Honorable court therefore as per Amended Levy Rules

2016 Schedule-ll, the applicant® was retired from service with effect from

31-03-2020 (AN) on completion of 35- -years requisite service length (Copy
of Amended Levy Rules 2016 Schedule-lll enclosed as annexure-F).

In correct. All the three ingredients are in favor of the respondent.
No comment.

Keeping in view of above, it is requested that t‘he application ef the applicant -

may kindly be rejeeted, please.

Secretary

Home & TA’s Department

Khyber Pakhtunkhwa, Peshawar
Respondent No.2 ‘

Fandant

alakar mi%:);?b

i
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR |

Appeal No.407/2020

Mr. Amir Nawab Subedar (BPS-13) Malakand Levies ............ccccovvniiiinniennnnen Appellant

Versus

1. The Government of Khyber Pakhtunkhwa through Chief Secretary, Civil
Secretariat, Peshawar.

2. The Secretary Home & TA's Department, Khyber Pakhtunkhwa, Peshawar,
Khyber Pakhtunkhwa, Civil Secretariat, Peshawar.

3. The Deputy Commissioner/Commandant Malakand Levies, District Malakand.

4. Mr. Farid Ullah, Subedar Major (BPS-16), Malakand Levies at Malakand.

..................................... <erer....Respondents

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA 'SERVICE TRIBUNAL
ACT, 1974 AGAINST THE IMPUGNED NOTIFICATION DATED 28-11-2018 WHEREBY
JUNIOR_TO THE APPELLANT LE. PRIVATE RESPONDENT NO.4 HAS BEEN
PROMOTED TO THE RANK OF SUBEDAR MAJOR (BPS-16) WHILE THE APPELLANT
HAS BEEN IGNORED INSPITE OF SENIORITY & FITNESS AND THE AGAINST THE
APPELLATE ORDER DATED 14-01-2020 WHEREBY DEPARTMENTAL APPEAL FILED
IN LIGHT OF FEDERAL SERVICE TRIBUNAL DECISION DATED 04-12-2019 OF THE
APPELLANT HAS BEEN REGRETTED ON NO GOOD GROUND

Para Wise Comments on Behalf of Réépondent No. 2 & 3 are as under:-

Respectfully Sheweth:-

Preliminary objection:-

1. The petitioner has got no cause of action or locus standi to submit the
instant petition.

2. The petitioner is not maintainable in its present form. :

3. The petitioner has not come with clean hands to this Honorable Court.

4. Due to non-joinder/mis-joinder of necessary party their petition is liable to
be dismissed.

Facts:-

1. It is incorrect that the appellant was appointed in BPS-05 rather he was
appointed in BPS-01 in 1985 vide hi§ appointment  order
No.2348/XVII/18(LC) dated 16-03-1985 (Copyi enclosed as annexure-A).

2. Correct.

3. The appellant is an ‘illit‘érate and cannot lead the fé)vrce as evident from fhe
remarks of DC/COmrﬁaridant Malakand Levies vide letter No.8196/LC
dated 13-11-2017 of Respondent No.3 being competent authority in

response to comments asked in the appeal of appellant by the Secretary,



s

- Y
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Grounds:-

4. As evident from seniority list, the Subedar from Serial No.1 to 5 are
illiterate. While Respondent No.4 at Serial No.6 of the' seniority list is -
educated/matriculate/well experience in the field of Investigation in criminal
cases and also remained as Moharrir, IHC, Post Commander in various
Levy Posts passed lower training course from PTC Hangue and as well
Incharge of Headquarters Investigation Officer Malakand Levies (Copies
enclosed as annexure-E&F).

5. This para is related to Respondent No.2 as competent authority and issued
promotion order of the Respondent No.4 after proper Departmental
Promotion Committee Meeting held on 26-10-2018.

6. Correct.

7. Correct. !

8. Correct.

a. It is incorrect. Respondent No.2 being competent authority convened
proper Departmental Promotion Committee Meeting on 26-10-2018 and
promoted Respondent No.4 as educated, well experience in investigation
Officer etc.

b. Itis incorrect. Action taken as per Rules and Regulation/Law

¢. ltis incorrect. Action taken as per Rules and Regulation/Law

d. ltis incorrect. action taken as per Rules/Law.

s Eaﬁ'giéiof&- ,
Home & TA’s~Dé‘b'ar'tment;"~Khyber'= Pakhtunkhwa, Peshawar Respondent
No.2 being appellant authority (Copy of letter No.8196/LC dated 13-11-
2017 enclosed as annexure-B) which was dismissed/disposed-of the

appellant authority vide Home & TA’s Department, Khyber Pakhtunkhwa,

.Peshawar letter No.SO(Police-11)/HD/6-194/018 dated 25/04/2018 (Copy

enclosed as annexure-C). Furthermore, th‘e promotion order of
Respondent No.4 was issued by the competent authority i.e. Secretary,
Home & TA's Department, Khyber Pakhtunkhwa, Peshawér vide order No.
SO (Police-11)HD/2-1/018 dated 28/11/2018, after proper Departmental
Promotion Committee Meeting held on 26-10-2018 under the chairmanship
of Secretary, Home & TA’s Departmeht Khyber Pal;<htunkhwa ‘,Peshawar

(Copy of promotion order enclosed as annexure-D).



Pray:-

& I

Page 3 of 3
e. It is incorrect. 'R.e‘:s.pondent No.2 being competent authority concerned
proper Departme,nial Promotion Committee Meeting: on 26-10-2018 and
issued order of promotion of Resbondent No.4. |
f. No comments.
g. ltisincorrect. action taken lawfully.
h. As above.

i. As above.

j-  No comments.

Keeping in view of above, it is requested that the appeal may kindly be

dismissed, please.

Secretary _ =,
Home & TA’s Department, ' -/
Khyber Pakhtunkhwa, Peshawar Home Seeret
RespondentNo.2 S etary
P Khyber Pakntunkhwa
DC/Commandant Malakand Levies Q&@ /
Respondent No.3 ‘ r ; safther.’ 30
. peputy Comm n \
Coparéndant

Takand i%ie/a
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WRIT PETITION NO. S55-1 /2020

Mr. Amir Nawab, Subedar (BPS-13), 810 Ghulaw. Akbav, io. Sedihlestro2f] k“ﬁy A
Malakand Levies at Malakand. - Distued MafaleonA - o . ~
s PEVIVIONER

VERSUS.

1- The Govt. OF Khyber pakhtunkhwa through Chief Secretary,
Khyber Pakhtunkhwa, Peshawar. '

9. The Secretary Home and Tribal Affairs Department, Khyber
pakhtunkhwa, Peshawar. :

3- The Deputy. Cornmissioner/ Commandant Malakand Levies, District
Malakand. -

4- The District Accounts Officer, District Malakand.

5- 5?;‘.?3.2.,‘.‘4.’.*.%9...Q.‘.‘.’:?!?.‘.‘!:...mﬁkﬁ‘l‘lﬁ!‘!i’.:.,,. RESPONDENTS

WRIT PETITION UNDER ARTICLE 19¢ OF THE
 CONSTITUTION OF THE "ISLAMIC _REPUBLIC OF
KISTAN 1973 AS AMENDED UP TO DATE

PA :

PRAYER:

That on acceptance of this Writ petition the impugied
order dated 30.3.2020 whereby the petitioner has
prematurely been retired from service in light of aiready
repealed Rules may kindly be declared as illegal,
unconstitutiona! _and ineffective upon the rights of
petitioner. That the respondents may further please be
re-instated the petitioner into_service with
ali back benefits including seniority. An other remed
which this_august Court deems fit_that may aiso be
awarded in favor of the petitioner.

R/SHWETH:
©N FACTS:

4. That initially the petitioner was -appointed as Sepoy (BPS-5) in the
respondent’s Department on 1.4.1985. That later onthe petitioner
was promoted to the Ranks of Lance Naik, Naik, Havaldar and
Subedar (BPS-13) vide orders mentioned in the seniority list
prepared for the employees of Malakand Levies. Copy of the

Seniority list showing the dates of appointment and promotions is
attached as ANNEXUFE wuvesrovacrsrsramens

JumgnEasvoBEOEEZOEBEDATNE
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7.

the Rules are attached as anfeXUresc . rsrrerses:

i
I

That the respondent Department Framed/formulated service
structure for the Levies personnel vide Notification dated 4,2.2013
whereby the method for recruitment of Subedar Major (BPS-16)
has been mentioned as 100% by promotion on the basis of
seniority cum fitness from amongst Subedars (BPS-13). Copy of

That according to'the seniority list already attached.as annexure-
A the petitioner being the senior most employee of the respondent
Force has been Ranked at Serial No.1 of the Seniority list. That
petitioner was quite hopeful for his promotion to the Rank of
Subedar Major (BPS-16) due t0 his excellent record of service and
having seniority cum fitness. ' :

That astonishingly vide Notification dated 28.11.2018 the private -
respondent who is at serial No.6 of the seniority list circulated for
the employees of respondent Force has been promoted to the
Rank of Subedar Major - (BPS-16) while the petitioner being the
senior most employee of the respondent Force has been ignored
without any reason and rhyme. Copies of impugned Notification
and charge report are attached as ANNEXUT weuwssremsarass C&D.

That feeling aggrieved from the impugned dated 28.11.2018 the
petitioner preferred Departmental Appeal dated 19.12.2018 before
the respondent No.2 followed service appeal before the august
Federal Senice Taounr), 1damabad but during the pendency of
the said service appeal the 25M Constitutional Amendment AG,
2018 was promulgated wherein FATA and PATA were merged into

the Province of Khyber Pakhtunknwa. Copy of the service appeal
are attached as annNEXUre wueswesrersssnsissss

soesynOoBgIcOEAENCARNERT El

That the said service appeal of the petitioner was disposed vide
consolidated judgments dated 4:12.2019 with the directions to the
respondents tO decide the Departmental appeal of the petitioner.
That the respondent- no.2 vide appellate order dated 14.1.2020
rejected the Departmental appeal of the petitioner on no good

grounds. Copies of the memo, judgment and rejection order are
attached as anNEXUre «uwrvisuesee ereresssenvannassens Ty G and H.

That in light of the said ‘amendment Act, 2018 the then Federal
Levies Force Regulation, 2012 had lost their legal status, for

making the Levies Force operational, and to continue their
functions in the Knyber pakhtunkhiwa, the Khyber Pakhtunkhwa

Tg@Mfworking in the merged Districts. That giving a legal cover to, and

Additional Registrar-€Vi€S Act, 2019 was promulgated. Copy of-the Act is attached as

8'

annexure onnu!uanwnﬂnn.ununnsl-on-tclun

lucnunl-nununoaun:-ulcunuullonil'nIOllDoll In

That it is worth to mention here that under section 11 of the:
Khyber Pakhtunkhwa Levies Force Act, 2019 the Levies Force
(Absorption in the Knyber Pakhtunkhwa police) Rules, 2019 has
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‘ FILED @@mﬁhat the: 'impugﬁed' order dated 30.3.2020 issued by . 'th

been ‘<cued/framed and under Rule 3 of the ibid rules the Levies. "~
were absorbed in the Khyber pakhtunkhwa Police and hence all
the employees attained the status of Civil Servant of the Province

of Khyber pakhtunkhwa and as such the appellantﬁled service
appeal before the Khyber pakhtunkhwa service Tribunal, Peshawar

against the promotion order dated 18,11.2018. Copy of the rules - - '

and service appeal are attached @s ANNEXUTE coasersarseases I&K

9. That during ‘the pendency of the said appeal the . Deputy -
Commissioner/ Commandant Malakand Levies, Malakand 1.e.
“respondent No.3 issued the impugned order dated 30.3.2020

whereby the appellant has prematurely been retired from service
in light of the already repealed rules of 2016. Copy of the
impugned order i attached as anNEexXUre eesssesssseess anassenans WL

10. That itis also very pertinent 10 mention that the Principal Bench of
this august Court has granted interim relief in similar cases and as
such under the principle of consistency reported in 2009 SCMR 1

the petitioner is entitle for similar relief. Copies of the order sheets
are attached as ANNEXUTE wuesirsessieerse” Tevorsunsnseres conees M

11. That appellant feeling highly aggrieved filed Departmental appeal
followed by the instant writ petition on -the following grounds
amongst the others. Copy of the Departmental appeal is attached

as anNEXUre weassess veesesssiesspessarssRTsaTosETaRsEIT RIS N.

GROUNDS:

A-  That the impugned office order dated 30.3.2020 issued by the
respondent No.3 is against the law, facts, norms of natural justice
- and materials on record hence not tenable and liable t0 be set

- aside. ' ' - : '

B- That appellant has not been treated by respondent Department in
accordance with law and rules on the subject noted above and as
such the respondent No.3 violated Article 4 and -25 of the

Constitution of Islamic Republic of Pakistan 1973. ;

¢c- That the impugned order dated 30.3.2020 is based on malafide
“and arbitrary intentions of the respondent No.3 hence not tenable
in the eye of law and fiable t0 be set-aside. S '

“respondent No.3 is not in accordance with section 13 of the Civil
2020 servant Act, 1973 wherein the age for retirement has been
; mentioned as superannuation i.e.60 years of age. '
Additional R istvar . . _ . -
. That according to Article 38 () of the Constitution of pakistan -
1973 state is pound to reduce disparity in the income and earnings
of individuals including persons in the services of Federation.

s Y



C. Thet the impugned Notification dated 30.3.2000 is based on

discrimination and as such not tenable in the eye of natural -
- justice. '

G- That appellant has been retired from service by the respondent

‘No.2. under the already repealed rules, therefore the impugned
. order dated 30.3.2020 is void ab anitio in the eye of law. -

H-  That appelléht seeks permission to advance other grounds and
proofs at the time of hearing. '
" 1tis therefore, most humbly prayed that the writ petition of the -
~ petitioner may be accepted as prayed for. : A

INTERIM RELIEF: o A -
That the operation of the impugned order dated 30.3.2020

may very kindly be suspended till the final disposal of the instant writ
petition. A ‘ -

PETIT%;Q;NER '
AMIR NAWAB

THROUGH:

NOOR MUHAMMAD KHATTAK
el .

. SHAHZULLAH §0USA3FZAI
ADVOCATES

 VERIFICATION: |

It is verified that no other earlier writ petition was filed between the
parties. '

Eadkod ll QAP e =

LIST OF BOOKS:

{ CONSTITUTION OF PAKISTAN. ~ AdditionalRegistras
5 SERVICES LAWS BOOK. -
3 ANY OTHER CASE LAW AS PER NEED.
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WRH PETITION NO. Sé ,E': / 202.0

AMIR NAWAB ovst oL - GovT ou= KP&O‘E'HERS

DDRESSES OF PARTIES

Mr. Amir Nawab Subedar (BPS-13),51°G?»ufa o Kbay 5 M Mf?f 1;“?’/ 4526295 l
Malakand Levies at Ma\akand, NIC 15401 ,67‘ 05504775 % g6-92302%
I o ey 2 PETITIO_NER

b Aﬂf? Kaﬂf So,ktwkoé, Dl}f/u'yé MW

i- The Govt. OF Khyber Pakhtunkhwa through Chtef Secretary,
C Khyber pakhtunkhwa, Pashawar. ,
2. The Secretary Home and Tribal Affairs Department, Khyber
-~ pakhtunkhwa, peshawar-. o
3- The Deputy Commlssmner/ Commandant Mal‘akand Levies,
District Malakand. S
4- The District Accounts Officer, District Malakand. .
5+ DJF\ ....t‘.';*...!?..?!.}'!.s;!?r'f M ALARANE: RESPONDENTS

' PETITIONER
THROUGH:

* NOOR MOHAMIAD KHATTAK
ADVOC E

FILED FODRY
2.3 APR 2020

Additional Ragistra, - {
B




GORA BENCH DAR-U Date of Fling: __————
GHEET FOR WRIT BRANCH District: e

NATURE OF ORIGINAL PROCEEDING'.

Category. Codg: --- _ A - o
lConter“npt of Court in respect of: ,

Review

Writ'df: "| Heabus prohibition A Qud . Certiorari
' . ' Warranto o :

Corpus
£

I———

— ] Case Pertains t0

\

ICounsel for

A=

0345
#: 13, 14 upper floor New Is!

peshawar Ci ]
15401-0705985-5

GOVT: OF KP & others -

Respondents
emo of the address

Address

¢ dated 30.3.2020 whereby
n light of already repealed
e upon the rights

on the impugned orde
from‘se.rv‘lce i
stitutional and ineffectiv

PRAYER: .
That on acceptance of this Writ petili

the petitioner has prematurel\f peen retired

Rules may kindly be declared as illegal, uncon
at the respondents may. further please pe directed 1O re-instated the | -
other remedy which \

" | of petitioner, Th .
_ jpetitioner into service with all back penefits including seniority. AnY
this august Court deems fit that may also pe awarded in favor of the petitioner.

inal proceedlngs[acﬁonllnaction :
the constitution of Islamic Republic of pakistan 1973.

Law/Rues/Governing the orig
Writ petition under Article 199 of

| Signature:




WRIT PETITION NO.__ 54 S-W /2020

- AMIR awAB VS GOVT: OF KP & OTHERS

" DOCUMENTS A
_—Memo of writ petition o
_ _A _
_Ml

Impugned notification & charge cC&bD m
report ) ,

rvice appea

__
Memo & judgment & rejection _
order ' FG&RH

_-_ ho-b3,
| 3&K |

0. |Rules & service appeal Iy
. ougned oder A
Nrder sheets 1 M [Co-6] |
113 Deartmenta\ appeal N

Court fee + Notice ' 1 veess amanans

PETITIONER
THROUG |
NOOR MOHAME AD KHATTAK
ADVOCA E
EILED FODAY _ \
' Re-Filpd foday :
23 A 2020 ' |
2.3 APR/2020 :
Additiona& Ragistral ‘1
: Nﬂ_dmonal gist@e

~ J\A/ﬁﬂ{ym Y



Za -y - Khwan (O, :_*,;Cél
AP

03¢ g 28041 A,

w
SFe P P S A

J

——
3

b T

\

i

™

f”/"“"{“{ No(d) ¥ ciil  Apedd A1)

¥+ o ,35”8'3/((5‘)..«'?56:,&&1'}:4.5)’6'JULU‘}";}#.M}"

//”M[#L&ZZLMJ/’)W g 1(}’ erU'

f..»l»g}f/: ¥ 5! JK(G'}JKJJaM!(J}‘}’JUJ/L tb l//!/fL J
| ufwd’ e §5 SO s o L 2 Py St
Fedrndat S i L (e Z K BN S35 03
G2V SL i o e sl € (2K S o 6B U1 S

Lo sl v /"Li"?l K/}]’Llf Z.:_l LoA ’(‘:.l}r(})%f?.l, J-guiﬁb L (jluK

€y J}gu}g"’ﬁb/r.;ﬁv !{u’lulz U ¥ J’ila .:«l/.l.}fl,w&.lv? (s :(uf"/}‘
< w b (& & .fjxt' J}(. e JL 0.4 2_1}')’;{?/; ,43,7.:? o ar k(133
{./ﬁ’ft’ LJ@JJ/.'L' =6y i u‘:/u]fi d}f-J/Z, u:’s';ﬁ:& >l Jo{:;’!i/;L

C
e L

2-2/ ?/]n),a _ | e ,Z)l

J. d‘ H‘°|H J. ¢ ’_!l

Jndﬁ‘}mq{ﬁ&tb)b’,w o A\W

Yo ik

) = 3 oy -
L7 (j/’/&/ 4,1,,/ | £ 2 Ny

B

2!

2!




t

P
}). .

V‘boﬂ/\,_ocji}u uw/wuow QL: C*S‘J\A
QS“TJL%J;,\)\ ULJ\,Q ‘_)_z\_fwovmh |

% S _\101;(1»“

20,
o Q’(‘(J» k—uadg\,“é éag_c_,\m:,\_) ~\($L<—5L'>

WC&\—\.LJa_b\L/dALL}»‘j\é%L)éAO&~

o AN
ouL N
U@‘)\,QL @)DQ_,:AQ}EL,"/O
\ PN F
NS ':v LWL L CL::L_,,\)_}!L\ j,\;,\,(_\»
\; /@LJ‘}\)L\ A’J L’&J—*L‘
\ij . JNJLdLLWL/d~L Pr’&g
N\&Juw &l MA_MQL,L,&; L8
Gﬁ%" J—ﬁJ&s L.(L;L., %m—"?ﬁ

E 0‘53’ MJMOXJ\(\\

G LJ)JLD@: i~

-JxL 2
wJ_L /LP
é\) « o .Jvlj

3




) GS&?D..KP-255814-R8T-20,000 Fonns-o9.07.201'81P4(<Z)IF=PHC Jobleo.rm.A&B_ Ser. Tribuna‘l
: ¢ B” ' SR o
KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR.

JUDICIAL COMPLEX (OLD), KHYBER ROAD,

v

PESHAWAR. g@
No. -
Appeal No..........eeeneenee. (l (o) Anr— S o N
M {:fm‘* ..... ™ C‘M\JO\'Q ......... ....Appellant/Petitioner
| Versus '
“\YQ\(\C/ ....... Qx ................. ?ﬁﬁm"\&%ondem ]
| Respondem No.... Z/ ...................................

No;,-c;,;,.! e Badid allaw guloedar naape
| | ’-‘9 Maﬁt’\ IAWd Lavies "/\&\ak\kowi‘ |

WI-]EREAS an appeal/petition under the provision of the North-West Frontier
Province Service Tribunal Act, 1974, has been presented/registered for consideration, in
the above case iy the petitioner in this Court and notice hasbeen ordered to issue. You are
hereby j t af the sald appeal/petition is fixed for hearing before the Tribunal’
*ON.......0d H. g .“ 2.....at 8.00 A.M. If you wish to urge anything against the
appellant/pefitioner you are at liberty to do so on the date fixed, or any other day to which _
the case mal be postponed either in person or by authorised representative or by any )
Advocate, duly supported by your power of Attorney. You are, therefore, reqmred tofilein
this Court at least seven days before the daté of hearing 4 copies of written statement
alongwith any other documents upon which you rely. Please also take notice that in
default of your appearance on the date fixed and in the manner aforementioned, the
app eal./petltlon will be heard and decided in your absence.

B Notice of any alteration in the date fixed for hearing of this appeal/petition will be
-given to you by, registered post. You should inform the Registrar of any change in your
-address. If you fail to furnish such address your address contained in this notice which the

address given in the appeal/petition will be deemed to be your correct address, and further
notlcgposted to thls addre ss by registered post willbe deemed sufficient for the purpose of

Ofﬁce Notice NOOOCOO ooooooo voo’oooo‘o oooooooooo oaoooouo'oooooooodatedoioooooooooo ooooooooo Gseenssnssasee ss00ee

Given under my hand and the seal of this Court at Peshawar thls LSM )

P
. .
. Day Of oooooooo 080000 ussencsnasRcrese s0senccsnrvevossvee ooo.ot;ooocNF m&:boooooozo w

' Yegistrar,
Khyber Pakhtunkhwa Service Tribunal,
Peshawar. :

Note: 1.  The hours of attendance in the court are the same that of the High Court except Sunday and Gazetted Holidays.
2. Always quote Case No. While making any correspondence.




B Public Health Reference Lab

Refereigge . , . ;
B Labﬁ'ﬁ‘!i‘u Public Health Reference Lab, Peshawar, Khyber Medical University, Phase-V, Hayatabad,
i ' Peshawar ,
Contact:0919217838

'MR #: 205-200619-1129 Visit No: 205-190620-114

Ref-No: 3437 1
Patient Name: M. Farid Ullah Order No: 2052066094 \
Age | Gender: 55Y | Male Booking: Jun 19, 2020 ,

Ref.Consultant: Dr Usman | Malakand CNIC: 1540214058211
Molecular Biology | Real-Time PCR for Corona Virus (SARS-CoV-2),

Result
Detected

Booking: Jun 19, 18:41 Result Processed: Jun 20, 06:31 Verified: Jun 20, 06:41

Method: : ' A :

The test was performed after RNA extraction (Qiagen Viral RNA Mini Kit} on ABI 7500‘ Real Time
RT-PCR detection system with internal and external positive controls, using the SARS-CoV-2

protocol.

. i Page 1/1
Report has been electronically verified, pathologist signatures not required.
Dr. Yasir Mehmood Dr. Asif Ali Dr. Jawad Ahmed Dr. ’i‘ayyab Ur Rehman Dr. Hafsah Muhammad
Yousafzai MBEBS, PGDIP, MHPE , PhD  MBBS, MSc, Ph.D Microbiclogy MBBS , Ph.D Microbiology Ph.D., M.Phil, DPH
MBBS , PGDIP, PhD {Haem) (Pathology) Microbiologist - Microbiclogist Clinical Scientist ( Bio-safety Office

Pathologist BSQ)

Consultant Haématologist
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Name: Mr. Farid Ullah 2118 ‘

: LY LR agesGenders 55 yr(s) /M
3-A', ‘Kohi;stan Road, F-8 Ma_ﬂ(_az, xslamqbad. Tel: 051-225121'2',' 2263939, 7. Ret.By: Y
263737 Fax: 051-2281313 UAN: (051)'111 000 432~ '

. Ref, No: BUTKHELA

iVisit Date: 03-Jun-2020 1:50 am " Final Report- - " Report Date: 04-Jun-2020 3:26 am

Test Name : Results *Last Available Results Unit Reference Ranges

" | Molecular Biology

03-Jun-2020

Corona Virus:-RNA PCR ~ ~ Detected
SARS-Co-V2 (Novel coronavirus) )

Comments .

« The test for SARS- Co-V2 (Novel Corona virus) is performed by Real Time RT-PCR method on
Nasopharyngeal / Oropharyngeal swabs, sputum and bronchial washings. .

B |

« The negative result must be interpreted along with clinical observations, patients history and epidemiological
information. A single result might not exclude possibility of corona virus infection; repeat test might be requirec
between 24-48 hours if symptoms persist. The patient should consider himselfherself as suspected case for
corona virus and should remain under self quarantine and maintain social distancing.

* In case of poéitive result, it is strongly advised that the patient should stay at home under self quarantine anc
maintain social distancing. Additional tests requured for timely decision of treatment are Blood CP w:tl’
absolute lymphocyte count, Serum Ferritin, LDH, D. Dimer. CPK, Troponins, CRP andX Ray chest PA view.

» In case patient develops shortness of breath, he/she should immediately seek medical advice.
+ A single negative result of already known positive patients or patients in quarantine would require
re-confirmation with fresh sample in 24-48 hours.

~

This s a digitaily verifled report

and does net require manual signatures

£
ﬂ;‘llljl

Page 1 of 1



ANWAR CLINICAL LABORATORY SWAT
PH #0946-729013,0946-724848
Email, alpcr2020@gmail.com

| name FARID ULLAH |
' Address MALAKAND. l
Lab 1D B- 3088B |
Referred by NA _‘
Specimen Nasopharyngeal swab.
Investigation required Rea! Time PCR for SaRS-Cov-2 T
| Date of specimen receipt 23-06-20 B
[ Date of iab report 23-06-20 |
Caontact Histroy/ Travel ’
abroad/ Nil \
Test Result ]
Real Time PCR for SARS-Cov-2 L POSITIVE } ]

gxtraction and amplification [s being done on the followlng systems,
EXtraction............Zinextsautomation, m 2000 sp Abbott automation.

Amplification........5acace Sa-cycler,Cepheid smart cycler, Abbott m 2000 n.

Note;
1. A negative result daes not ensure immunity against the virus and all preventive measures are to be followed as per health

department guidelines.
and in case of difficulty in breathing you should

2. in case of positive result you should quarantine yourself at home

report to the naarby hospital..
1. Positive test in asymptomatic patient have to quara ntine themselves as well.
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~ benefits on completion of 35-years requisite service length.

 NeD28/7hC

" OFFICE ORDER -

' OFFICE OF THE DC/COMMANDANT .
.. MALAKANDLEVIES MALAKAND .

N R280nc A
DATED_MALAKAND THE B 0/6212020

~ In pursuance of the Notification "No. -SO(Levies)/HD/FLW/1- "~
1/2013/Vol.1- dated 25-08-2016 Amended Service Rules 2016 Schedule: il . '
issued by ‘Government of Khyber Pakhtunkhwa Home & Tribal Affairs -

Department, Peshawar, No:3429 Subedar Amir Nawab of Malakand Levies, -

is hereby retired - from service w.e.f 31/03/2020(AN) with full pensione

gy
~ Copy forwarded to _the:-'

1. Section Officer (Levies), Home & TA's' Department Khyber Pakhtunkhwz,
" Peshawar with reference to Natification referred above for information. .
District Accounts Officer, Malakand.- o -
“ Subedar Major Malakand Levies. - -~ '
Official congerned. '

For information & Necessary action.

W NT

.

D 2
05
R4

'~ MALAKAND LEVIE; KAND
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

’

. * Service Appeal No._407 /2020
Amir Nawab....ooooviiiiiiiiiiiiiniir Appellant
VERSUS
The Govt. of KPK and others...........ccoovvvinvniinnnnnn. Respondents
- INDEX
SN[ Deseription of Documents #6-12 [ 75 Date - 73] Atinexares] o Pages &
1. Memo of Reply with Affidavit 1-5
2. Retirement order of appellant 30.03.2020 Reply/l 6.
3. Writ Petition No.565-M/ 2020 Reply/2 - 7-10
4, Representation . Reply/3 I
- Letter/Comments of :
5. DC/Commandant FC 13.11.2017 Reply/4 12
Office order regarding penalty of .
6. stoppage of promotion of the 15.08.2012 Reply/5 13
appellant ‘
7. Retirement orders of other Subedars 29.05.2020° Reply/6 14-16
Promotion order of Amin-ul-Haq
8- against the post vacated by appellant 28.04.2020 Reply/? 17
| Promotion orders of other Naib
] .
) Subedars to the post of Subedars 25.06.2020 Reply/8 18
10. | Judgment in W.P. 587-P/2012 14.02.2017 Reply/9 19-35
| Letter showing the qualification and
‘ expericnce & Lower School Course .
1 Certificate of the Answering Reply/10 36-37
: Respondent No.4 .
12. | Letter 20.03.2018 Reply/11 38 J
/. Through oo
| N
Khale :

Dated: 22 707/2020

&

Advocate, High|Court

4-B, Haroon Mansion
- Khyber Bazar, Peshawar

Off: Tel: 091-2592458

Cell #0345-9337312
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BEFORE THE KHYBER PAKHTUNKHWA,SERVICE TRIBUNAL PESHAWAR

II.

Service Appeal No._407 /2020

Amir Nawab ............... P Appellant : (/
VERSUS -

The Govt. of KPK and others....................oooviie. Respondents

REPLY ON BEHALF OF RESPONDENT NO.4 (FARIDULLAH).

Respectfully Sheweth,

Preliminary objections.

-

That the appellant stood retired from service vide office order dated

30.03.2620 (Annex:-Reply/l)by the DC/Commandant M_alakz{nd Levies,

Malakand which has been called in questién by the appellant in the Hon’ble

Peshawar High Court, Mingora Bench ini Writ Petition No.565-
M/2020(Annex:-Reply/2), which is still pending adjudication. In such ;
scenario, the instant Service Appeal has become infructuous and thus liable

to be dismissed summarily.

That post of Subedar Major became vacant as a result of retirement of
Subedar Major Gul Roz on 26.08.2016. Appellant thus filed a
Representation (4nnex:-Reply/3)for his promotion to the said post before
the Secretary, Government of Khyber Pakhtunkhwa Home & Tribal
Affairs, who called the comments from the' DC/Commandant FC Malakand
Levies vide letter dated 04.10.2017who submitted the same vide letter
dated 13.11.2017 (Annex:-Reply/4)where-after the Representation was
reje'cted being devoid of force vide letter dated 25.04.2018 (Annexed with
the Reply of official Respondents as Annexure-C) after providing
opportunity of personal hearing to the-appellant. Tﬁe appellant failed to
challenge the aforesaid order before any forum 'and thus the issue has
become final and cannot be lagitated at subsequent stage the appellant

cannot re-agitate the same issue and create a fresh cause of action after the




-1

V.

VI.

VIIL

VIII.

~

[\

promotion of the Answering Respondent vide order dated 28.11.2018. In
this view of the matter the appeal in hand i§ not maintainable and liable to

be dismissed under the doctrine of pastand closed transaction.

That as per Section-22(2) of KP Civil Servants Act 1973 read with Section-
4(b)(i) of the KP Service Tribunals Act, 1974 no representation shall lie on
malters relating to the determinatiton of ﬁtn_ess of a person to hold a
particular post or to be promoted to a higher post or grade. Thus the instant -

appeal is barred under the law and liable to be dismissed.

That appellant was earlier proceeded against departmentally and was
imposed upon the major penalty of demotion from the rank of Naib
Subedar to Havildar. Subsequently, the punishment was converted into -

stoppage of annual increments with further directions that the appellant -

“would not be granted promotion to the rank of Subedar till the date of his

retirement vide office order dated 15.08.2012 (4nnex:-Reply/5). The

appellant did not challenge the.order which has also become past and close

\

transaction and thus the instant appeal is not sustainable in view of the

order ibid.

That the instant appeal is not maintainable in its present form and shape.
That the appelIént has concealed material facts from the Hon'ble Tribunal
and has not approached the Hon'ble Tribunal with clean hands, therefore,
the instant appeal merits outright i‘ejf-:ction. -

That the appeal is badly time barred.

That the appellant is estopped by his own conduct to file the instant appeal.

s

,Reply to Facts:

[

Correct to the extent of initial appointment and subsequent promotions,
however, the appellant is now retired from service on 31.03.2020 and thus
no more in service. Moreover; his other colleague Subedars junior to him

namely Muhammad Jalil, Aminullah, Ghatoor Khan and Faiz Hussain have

’
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also been retied from service vide orders dated 29.05.2020 (Annmex:-

Reply/6)who had never challenged the promotion of the Answering

Respondent. Moreover, the resulted vacancy of the appellant after his

retirement was filled up through Naib Subedar namely Amin-ul-Haq Yidc:
order dated 28.04.2020 (Annex:-Reply/7) whereas that of others as
mentioned above were filled up through promotion of other Naib Subedars
vide office order dated 25.06.2020 (Amrex:-Réply/8). Thus the‘ap_pell_ant at
the moment cannot be restored to his previous position due to change of the

circumstances rendering the instant appeal as infructuous.

Correct fo the extent of the Recruitment Rules, however, seniority alone is
not the sole factor for promotion to the next higher grade rather seniority-
cum-fitness is to be considered by the Department for promotion to the next
higher grade. As already stated that appellant was earlier punished and
debarred from promotion to the next higher grade. Similarly, the
Departmental Promotion Committee did not find him fit for the service in
view of his incompetency, illiteracy and directions of the Hon'ble Peshawar
High Court, Mingora Bench vide Judgment dated 14.02.2017 (Annex:-
Reply/9). Even otherwise promotion is not a vested right of the civil

servant,

Vehemently denied. The appellant could not be promoted to a higher grade
due to his non-suitability for the post. Seniority is not the sole criteria for

promotion.

Misconceived hence not admitted. As per the direction of the Hon'ble High

Court as well as nature of duties of the post of Subedar Major being the

second highest rank in the Levies Force, a qualified and experienced

persons is to be promoted to it Whereas appellant was lacking such
credentials, therefore, was not considered for promotion to the subject post.
On the other hand the answering Respondent No.4 was considered by the
Departmental Promotion Committee and found fit for the post in view of

y .

the tollowing factors

(1) Matric qualification.
(i)  Having qualified Lower School Course trom PTC Hangu.

(in)  Remained Mobharrir.



8.

Reply to Grounds:

A

(iv)  Remained Investigation Officer;
(V) Naib Cotrt.” .~ 7S
(vi)  Post Commander in various Levy Posts.
(vii) Subedar Major (Investigation) at Levy Headquarter
’ (Annex:-Reply/10)

Misconceived. As per Secti\0n-22 of the Khyber Pakhtunkhwa Civil
Servants Act, 1973, no Repreéentatibn shall lie on matters relating to the
determination of fitness of a person to hold a particular post or to be
promoted to a higher post or.grade.lSimilarly',' the jeurisdiction of the
Tribunal is barred in matters of fitness for promotion under Section-4(1)(b)

ot the Khyber Pakhtunkhwa Service Tribu\nals Act, 1974,

.

.

- Correct to the extent of 25" Constitutional amendment, however, the instant

appeal is not maintainable in view of the barring provisions as mentioned

~ hereinabove.

Correct to the extent of rejection of the departmental appeal after providing

opportunity of personal hearing to the appellant being devoid of merit.

Incorrect. The detailed reply has already been given in the preceding paras.

'

Incorrect hence not admitted. Answering Respondent No.4  being
experienced, qualified and trained in the field was rightly promoted to the

subject post while appellant is/was lacking the requirements of the post. )

Appellant was treated in accordance with law and Ruleé rather he has
;:,ongealedv the . important material regarding his  earlier Representations
which were rejected by the Respondent Department for his promotionlto
the subject post which were-not challenged before any appropriate forum,
thus the same has attained finality and could not be revived'be preferring a

second Representation which is debarred under the Rules.

[ncorrect. After considering the Departmental Representationsof appellant

the Respondent Department rightly rejected the same.



D.  .Not admitted as submlucd bv the appc]lanl As averred in lhe preccdmo
paras that scnlorlty is not thc so factcr for pmnnotlon rather thcre are other
essential requirements for promg)tlon to the next hi gher grade. Moreover, by
virtue of office order dated 15.08.2012 he was disqualified for promotion to

the rank of Subedar and posting as Post Commander etc.

E&F. _Inco'rrect hence denied. The detailed reply has already been given in the
preceding paras. HoWever‘, it is added that no violation of Articie-38(e) of

“the Constitution of the Tslamic Republic of Pakistan, 1973 has been made.

G. Incorrect. No discrimination was meted out to Petitioner rather he was gealt

in accordance with law and Rules.

Y
H&I Incorrect. The detailed reply has already been given in the preceding paras.

v

J. That answering Respondent No.4 will also submit additional arguments

alter adverting the stance of the appellant.

’

!

It is, therefore, humbly prayed that on acceptanceof this reply, the appeal of

appellantmay graciously be dismissed with costs.

*

| . Resp
Through
Khale
Advog
: Supren
&

Muhammad Ami 'Ayut';_/—
Advocate, High (ourt

Dated: 27 /07/2020
Counter Affidavit

I, Faridullah, Su_beciar Major, Malakand Levies a‘t Malakand, do hereby affirm

- and declare on oath that the contents of this reply are true and correct to the best of

my knowledge and belief and nothing, has bcen concealed from this Hogble
T l]bllndl :

“"‘*\m

ViIESTED

-Deponent
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B IR  OFFICE OF THE DCICOMMANDANT
el T MALA AND LEVIES MALAKAND
- S no./ G é
i TR : - A‘-‘DA. pMALAKAN' THE 12020 /

| OFFICE ORDER o By . B

i

} ln pursuance of the Notrfcatron No. SO(Levres)/HDIFLWM- |

i
-1120|13No| 1 dated 25‘-08 2016 Amended Servrce Rules 2016 Schedule i1,
'|ssued

y: Government -of. ‘Khyber Pakhtunkh\'/va Home & Tribal Affairs

Departrd nt Peshawa:r ‘No0.3429 Subedar Amir, Nawab ' of Malakand Levies,
IS. hereby retired ‘from-_service w.e.f 31/03/2020(AN) with rfull pensionery

beneﬂts pn completronrof 35—years reqursﬂe servrce length

1.

\ 4.

94 // 8 9 S DCICOMMANDANT
9 B MALAKAND 'LEVIES MALAKAND
n_c-. , SR
l . B
|l Copy forwarded to the:-

Sectlon Offlcer (Levres) Home & TAs Department Khyper Pakhtunkhwa,

Reshawar with refererice to. Notlﬂcatlon referl ed above for mformatlon
Drstnct Accounts: Officer, Malakand.
Subedar Major Malakand Levies. . 'k
Ofﬂcral concerned. ET
’ . For mformatron & Necessary actron 1. "
R 0 e
! ST S DCIC
‘ SO - MA'LAKAND LEVIES ND
: | .
RS
i [y
e
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RAYER:

' SWAT

WRIT PETITION NO._S é&m/zozo

¢

//Vg;’

. Amir Nawab, Subedar (BPS-13), $ fo Ghdawm. Adbar, o, Sm,,u t ol
lalakand Levies at;Malakand. s

Distwet rm«jfwm(
.............. s sessnsssenss PETITIONER

~VERSUS -

The Govt. OF Khyber Par(htunkhwa through Chlef Secretary,
Khyber Pakhtunkhwa, Peshawar.
The Secretary Home and Tribal Affairs Department Khyber

. Pakhtunkhwa, Peshawar. - i

The Deputy. Commrssmner/ Commandant Malakand Levres, Drstnct
Malakand.

The District Accounts Officer, District Malakand.
DTQ; MA’L&KA—ND DIV)SION, MALAKAND . . RESPONDENTS

llllllllllllllllllllllllllllllllllllllllllllllllllllllllll

<

WRIT. .PETITION UNDER. ARVICLE 19¢ OF THE
CONSTITUTICN _OF _THE _ISLAMIC REPUBLIC . OF
PAKISTAN, 1973 AS AMENDED UP TO DATE -

That on acceptance of. this Writ petition the impugned

order dated 30.3.2020 whereby the petitioner has
prematurely been retired from service in Ilght of aiready
repealed Rules may kindly be declared as_illegal,

unconstitutiona!._and ineffective upon the rights of
petitioner. That the respondents may further please be
directed to re-instated the petitioner into service with
all back benefits including seniority. Any other remedy
which this auqust Court deems fit_that. may also be
awarded in favor of the petitioner. .

R/SHWETH:

dN FACTS:

-— OO ® O -

That initially the petitionér was appointed as Sepdy (BPS-5) in the
respondent’s Department on 1.4.1985. That later on the petitioner
was promoted to the Ranks of Lance Naik, - Nark Havaldar and
Subedar | (BPS-13) v‘ude orders" mentloned in" the seniority list
prepared’ for the employees of Malakund Levies. Copy of the
Seniority list showrng the dates of appointment and promotions is
attached 'as ANNEXUTE w.evvviiiiiernieenyiennnn, vevsrseveraens veenns Al

B
!

Q/)f

Rl
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That the respondent Department Framed/formulated service
structure for the Levies personnel vide Notification dated 4.2.2013
whereby the method for recruitment of Subedar :Major (BPS-16)
has been mentioned as 100% by promotion on the basis of

seniority cum fitness .from amongst Subedars - (BPS 13). Copy of
the Rules are attached as annexure ................................ .+ B.

That accordlng to the seniority list already attached as annexure-
A the petltuoner belng the senior most employee of the respondent
Force has been Ranked at Serial No.1 of the Seniority list. That
petltroner was quite' hopeful for his promotion -to the Rank of
Subedar Major (BPS-16) dua to his excellent record of service and
having SJ;I}IOI'IW cum fitness ‘ L

That astonlshmgly vnde Notification dated 28. 11. 2018 the private
respondent who is at serial No.6 of the' seniority list circulated for
the emplloyees of respondent Force has been. promoted to the
Rank of 'Subedar Ma]or (BPS-16) while the petitioner being the
senior most employee of the respondent Force has been ignored
without : any reason and rhyme. Copies of impugned Notificaticn
and charg?e report are attached as Anne‘cure ..... verenena. C& D,

That feellng aggrieved from the impugned. dated 28.11.2018 the
petltlonerI preferred Departmental Appeal dated 19.12.2018 before -
the respondent No.2 followed service appeal before the august
Federal Service Tribunal, Islamabad but durmg the pendency of
the said,service appeal the 25 " Constitutional Amendment Act,
2018 was promulgated wherein FATA and PATA were merged into
the Province of Khyber Pakhtunkhwa. Copy of. the service appeal
are attached as aNNEXUrE ...uiuiieeviienien i eesssioneencanennnan: E.

I
That the said service appeal of the petitioner was disposed vide

consolldated judgments dated 4.12.2019 with the directions to the
respondents to decide the Departmental appeal of the petitioner.
That the reSpondent no.2 vide: appellate order dated 14.1.2020
rejected the Departmental appeal of the petitioner on no good

. grounds. Copies. of the memo, judgment and rejection order are
attached as annexure eeiieesrerstrnsresintgtieetneeenan e F G and H.

That in lrght of the said amendment Act, 2018 the then Federal
Levies Force Regulation, 2012 had lost therr legal status, for
working in the merged Districts. That giv mg a legal cover to, and
making the Levies Force operational, and to. continue their
functions in the Khyber Pakhtunkhwa, the Khyber Pakhtunkhwa

Additional|Registrad-€Vies Act, 2019 was promulgated Copy ofithe Act is attached as

8.

ANNEXUTe vuivveeas Neseeenntatreseranatnenneonnny Pt ederererevernertanuannne veoreee Lo

That it js worth to mentlon here that under sectlon 11 of the
Khyber Pakhtunkhwa Levies Force Act, 2019 the Levies Force

(Absorption. in the Khyber Pakhtunkhwa PO|IC€) Rules, 2019 has

!



11,
- followed by the instant writ petition ‘on the following grounds

!

' D g
been isslfed/fram'ed and-under Rule 3 of the ibid.rules the Levies
were absorbed in the Khyber Pakhtunkhwa Police and hence all
the emp’(oyeesattainfed the status of Civil Servant of the Province
of Khyber Pakhtunkhwa and- as such the ‘appellant filed service
appeal b‘gfore‘the Khyber Pakhtunkhwa service Tribunal, Peshawar
against the ‘promotion order dated .18.11.2018. Copy of the rules
and s'erv1ice appeal are attached as annexuré crressteeenen +J &K,

That ddlring the pendency "of the said appeal the Deputy
Commiss'ioner/ Commandant Malakand, Levies, Malakand i.e.
respondent No.3 issued the impugned order ‘dated 30.3.2020
whereby, the appellant has prematurely been retired from service
in light :of the already repealed rules of 2016. Copy of the
impugned order is attached as anNNEXUIe .........cv.o... T
Il

.That it is also very pertinent to mention that the Principal Bench of
this august Court has granted interim relief in similar cases=and as
such under the principle of consistency reported in 2009 SCMR 1
the petitioner is entitle for similar relief, Copies of the order sheets
are attached as annexure ......u......... e s e e M,

That appellant feeling highly a‘ggrieved filed Departmenta! appeal

amongst the others. Copy of the Departmental apbeal is attached
as annexure ...,.. R LeEecararsentuetneanen Ceeeediteveastrranennas N.

GROUNDS:

A-

_That the impugned office order. dated 30.8.2020 issued- by the

respondent No.3 is against the law, facts, norms-of natural Justice
and materials on record hence not tenable and liable to be set
aside. '

That appellant has hot been treated by responden't Department in
accordance with law and rules on the subject noted above and as

such the respondent No.3 violated Article 4 and 25 of the -

Constitution of Islamic’l Republic of Pakistan 1973. .

That the impughed'o;rde'r' dated 30.3.2020 is based on malafice
and arbitrary intentions of the respondent'No.3 hence not tenable

m the eye of law and liable'to be set aside.
. : |

.

No.3 is not in accordance with section-13 of the Civil

AyThat thelL impugned{’order‘dated 30.3.2020 fssued by the

0
2020 servant Act, 1973 wherein the age for retirement has been

responden

. mentioned as superannuation i.e.60 years of age.
Additional Registrar | o | ' :

That according to Article 38 (e) of the Constitution of Pakistan
1973 state is bound to reduce disparity in the income and earnings
- of individu'fals including persons in the servites of Federation. |

4
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F- That the lmpugned Notification dated. 30. 32020 is based on
' drscrlmmatron and as such not tenable rna} the eye of natural
justice. S o S 'i o
Do | B b
G- | That appellant has been retired from serwce by the respondent
No.2 under the already repealed rules,” therefore the impugned
order dated 30.3. 2020' is vord ab: anitio |n the ‘eye of law.
H- 'That appellant seeks perm:ss:on to advance other grounds and
- proofs at the trme of hearmg ‘
Itis therefore most humbly prayed that the wnt petltlon of the
petitioner may be accepted, as prayed for ! :
| ' . i
I TEI RELIEF; = ! "
' That the- operatron of the 1mpugned order dated 30 3.2020
may very kindly- be .suspended trll the final dlsposal of the instant writ
petrtron R ST
| PETITIONER
; AMIR NAWAB e
: ! THROUGH . |
. I| - - . : B
' |
3 U ] NOOR MUHA MAD KHATI'AK
| b SHAHZUL:.AH USAF"AI
: SR | o ADVCCATES
! - TR ~“!.:
| ' | '
EFRIFICATION '
It is verlfred that| no other earher writ petltron WcIS ﬂled between the
partres | L | o e -
. ! me: JODAY
LI'ST OF BOOKS: | ‘? o - 23{aPR 2020
1. CONSTITUTION ror PAKISTAN.

‘}tdditiphal ‘egistrar
2. SERVICES LAWS BOOK. o
3 AN\q QTHER CASE LAW AS PER NEED
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{42 UFFICE OF THE DC/COMMANDANT
© MALAKAND LEVIES MALAKAND

w0 8169 u¢ 13/ii
DATED MALAKAND THE = /j Yo 0 7

\/

The Section Officer (Police-11), ¢ N
Home & Tribal Affairs Department

Peshawar.

‘ Reference your letter No. SO(Judl)/HD/G 194/017/Am|rNawab dated
04-10- 2017 on the subject noted above,

It |s submitted’ that there is no regular Subedar Major posted in
A Malakand Levres as of now. In order to run darly affairs, additional charge has been
given to Subedar Abdul_ Wahab.

M. Amlr Nawabs application is not based ‘on merit, because as per
: Levres Rules most competent person W|ll be appointed as Subedar Major
- conS|der|ng the semority Moreover, as per recent Peshawar ngh Court, Mingora
Bench Dar—ul Qaza Swat Judgment, at least Gradua’uon is mandatory for the -
Subedar Major But Amir Nawab is not educated ‘hence not fit to lead the force. He
: <IS also not well tralned in the investigation as well@é apphcat:on may be dismissed.

il N [

X DC/GOMMANDANT
o . MALAKAND LEVIES MALAKAND

. Khyber Pakhtunkhwa, . ‘ ' _ | | /&)

I}

£

Subject-  APPLICATION . @0
Memo:- : '. AAS /@ﬂ%/

th

e
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OFFICE OF THI: '
DCU/C()MMANDANJ MALAKAND LEVIES
Lo MALAKAND
o Dated: )_'3_/08/2()]2

[5-

- ﬂz\w g 7 _
. C: In sy ,“sioxg*ofthjs office order No.3517/LC dated 01/08/20]
, ,'No 3429 Ncub Subc,dar'

Amu Nawab OF Maldlmnd Levies, was demoted from the rank of Naib
‘)r XN ’ "n s fer el

. Subcdar to lhc, mnk of H

¢ wn. Whereas stoppage of annual increments

» lurther promotion to the rank of Subcdar

mg as Post Commander etc mspon«.nblllty like this would not be shouldered by ]um till

his rctmmcnt T hc mtcrvemng pcuod from the d:

ate ol suspension to the date of re-instatement

6
nay be treatud as duty - v )
';u, E. u»s .
: 4 ~
' DC()&QJ mandant Malatand Levies
R o - MALAKA D
. No. 2274 ?()_(,LC dated } £708/2012. ,
Copy forwarded to the:-
L. Sub Divisional Magistrate Dargai & Ballxhd
2. District Accounts Officer, Malakand. -
3. Subedar Maj jor, Mahkdnd Levies, Malakand. for information & nccessar y action i in
~ continuation of this office endor sement No.3518-20/1.C dated 0]/08/2012 /}
7 — '
I)C(_)/Cof randant Mal; and Levies
— MALAKAND
]
e
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| L OFFICE OF THE DCICOMMANDANT

-
Y IV Y &#ﬁ/é

MALAKAND LEVIES MALAKAND

NO._ 3074 _nc -/
DATED MALAKAND THE & 7/2( 12020

FFICE ORDER

OFFICE ORUDER

In pursyance Of the N
2016 Amended Service

yber Pakhtunkhwa Homie

1/2013/Vol.l dated 25-08
issued by Government  of Kh
Department, Peshawal, No.3438 Su
who has completed the requisite 35
w.e . 31 05.2020 (AN) as Subedar

L
NO.. so-184_ NC

1 ' .
‘ iCopy with forwarded to the:-

1. Section Officer (Levies),
peshawar with reference to

Years service |
/S .1 with full pe_nsi,o'nary, benefits.

| i
Home & TA'S Department K

otification. No.SO(Leyies_)/H.D/FLWM-
‘Rules: 2016 Schedule il
- & Tribal Affairs

bedar Muhammad Jalil- of Malakand Levies,

s hereby retired from service

EN

e

:'
" DCICOMMANDANT
MALAKAND LEVIES MALAKAND

hyber Pakhtunkhwa

Notification referred above for information.
' ' vef o

2. District Account Officer, Malakand. -

4. Offici | Concerned.
‘ For in

i . . .:.

formation & necessary-action. - .

& T

3, Subedar Major Mal:akand' Levies.

; . DCIC
,w( MALAKAND LEV]
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.issued by Governm

(‘/\S -

, ' OFFICE OF THE DC/ICOMMANDANT
' ‘ MALAKAND LEVIES MALAKAND

| NO. géé LG -
; DATED MALAKAND THE | {12020

t

OFFICE ORDER
: ! , . . | | | |
In, pursuance of the Notification No.SO(Levies)/HD/FLW/1-

1/2013/Nol.l dated 25-08-2016 Amended Service Rules 2016 Schedule il
ent of Khyber Pakhtunkhwa Home & Tribal Affairs

Department, Peshawar, No0.3440 Subedar Aminullah of Ma_layand Levies, who

has completed the requisite 35-Years sérvice?s'hereby retired from service w.e.f.

31-05-2020 (AN) as Subedar/S.| with full pensionary! behe_ﬂts.

cL - DC/COMMANDANT
e MALAKAND LEVIES MALAKAND
0. Yol o nc - » e
Copy with forwarded t0 the:- : o
1. Section Officer (Levies), Home & TA's Department Khyber Pakhtunkhwa
Peshawar with reference to Notification referred above for information.
2 District Account Officer, Malakand. :
3 Subedar Major Malakand Levies.

\A/ ‘Official Concerned. : 4 -
For information & necessary action.

M DC/COMMANDANI-
© MALAKAND LEVIE ,Jayuo

o
-/
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L -~ NO, / e
Yy DATED MALAKAND THE zaZd /12020
. | ' S '

OFFICE ORDER -

UL pursuance of the Notification INo SO(Levres)/HD/FLWM-
1/2013No|| dated 25 08- 2016 Amended Servrce Rules 2016 Sehedule (1,
ssued by Government of Khyber Pakhtunkhwa Home & Tnbal Affairs
Department, Peshawar N0.3443 Subedar Ghafoor Khan of Malakand Levies,
owho has completed the reqursrte 35-Years,s Nlceﬁls hereby retrr“?:i,xfrom servrce

QJ1

Q . DCICOMMANDANT

2L - : MALAKAND LEVIES MALAKAND

NO. LC ..r e
Copy with forwarded to the:- . . . : .

1. Section Ofﬁcer (Levies), Home" &‘H‘A'éf-

Subedar Major. Malakand“Lewe
L/ Official Concemed. -
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OF[FICE OF THE DC/COMMANDANT
MALAKAND LEVIESMALAKAND

1

rN@

LG
DATED MALAKAND THE

2544, 12020

Consequent upon the recommendatlon of Departmental Promotion Committee
held on, 23 04- 2020'in the offlce of undersrgned the foilowmg Levy personnel are hereby

promoted to. their next hlgher rank noted agamst each on the basts of semonty- cum- fitness
with lrnmeduate effect - 5 i

OI/\//\’%’ 2ﬂf?‘ﬁ/ 7

;

Name of Levy joe'i's;onnel .
i .

From

NG.3585 Amin-Ul-Hag

N&ib Subedat/AS'lt -7~

“Subedar/Sub inspector

.. OFFICE ORDER

S.No

. ? BRC
Q9

B\"guﬂ/ & 2.

No.‘4214 Bashir.Hussain

Havi!dar/Head Constable

.Naib Subedar/AS!

TNo. 4320 Muharlnmad Razzaq _

Nauk/Constabie B-l. LHC

: Ha\"/ildar/Head Constable

No 4396 Fand U“dh
I

Lance Nalk/ Lonstable A-I

Naik/Consta-bIe BILAC

No. 4397 Saeed Khan —

' Lance Nalkl Constable A-l

Naik/Constable B-1.LHC

0. 4509 Zla Ullah

‘Sepoy/Constable -

“Lance Nak/Constable A-

3;451.0 Muha'rjnr.n’ad Zahir
H S : v Lt

SepoylConstable T

3

' Lance Naik/Constable A-l

4,
5.
5[]
7
v : |

mformatlon please.”

Copy forwarded to'the:- L
Secretary, Home & Trlbal Affall's Departme-nt Khyber Pakhtunkhwa, Peshawar for

(L

istrict Accotmts Officer, Malakand
Subedar Major Malakand Levies.
'4. Official concerned '
b : For mformation and necessary action

3 DCICOMMANDANT
MALAKAND LEVlES MALAKAND
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‘ OFFBCE ORDER

‘OFFICE OF THE

~ NO..

DC/COMMANDANT

- MALIAKAND LEVIES MALAKAND
" -~ IkC

: DATED MALAKAND THE ?S 4 /1?020

-

Conkequent upon the recommendatlon of . Department/ Promotion Committee

meetmg held .on 2§ 06- 2020 in the office of undersugned the followmg Levy personnel are hereby

promoted to their next h:gher rank noted against each on the basis ‘of seniority- cum- fitness with
wnmedrate effect:-

S.?j\fo Name of' Levy‘ bersonr?el .From : To

1. | No. 3636 Sami Ullah -~ ' Naib Subedar/ASI: Subedar/Sub Inspector
.2. No. 3689E Muhammad Ikram |- Naib Subedar/ASi - Subedar/Sub Inspector
3. | No. 3783 Amlr Zaman ' . Naib Subedar/ASt] - _. Subedar/Sub Inspector
4. | No. 4215 Khalll-ur-Rehman o Hawldar/Head Constable j. Naib S@edar/ASl
5. | Ne. 4216 Gran Bacha - . ArHawIdar/'Heac_j. (T,onlstable 3 Na;fb Subedar/AS|
6. | No. 4217 iVilan Said AI: .,Haviidaf/_Head Constable .- | Naib Subedar/AS|

» 7. | No. 4323 Muhammad Jan Naik/Constable B-|.LHC ; Havildar/Head Gonstable
8.' No.4324 Noor Hadi - T | Naik/Constable B-I.LHC " | Havildar/Head Constable
5. | No.4326 Inam-u-Hag [ NaiConstable B-.LHC | HavidariFiead Constable
10. | No.4398 Mahammad Kﬁan :Lance Naik/.Constable A-l Naik/ConstabIe B-1L.LHC
11. | No.4399 Bal'<ht Moon Lance Naik/ Constable A-T | Naik/Constable B-1.LHC
12. | No.4400 Wasi Ullah Lance Naik/ Constable A-l | Naik/Constable B-.LHC
13. | No.4511 Ali Rehmat Sepoy/Constable | : Lance Naik/Constable A-l
14. | No.4512 Zaib Al 'Khan' ‘ Sepoy/Constable - Lance Naik/Constable A-}
15. | No.4513 Dera V.Vadvan ; | o .Sepoy/Constab‘ie_' Lance Naik/Constable Al

S et T
MM prt -
, DCICOMMANDANT |
' , ?/ MALAKAND LEVIES MALAKAND
NO. ¥/f 2EWN o | i
Cop\,|/I f&warded to the - o ; | B

1 Secretam , Home & Tnbal Affairs Department, Ki ber? Pakhtunkhwa, Peshawar for

‘ . informatipn please. | : .

- Dlstrlct ccounts Officer, Malakand. .

O St ——— — O OG- D -

3 Subedar Major Malakand Lewes

i,/ﬁ OfflClal ci ncerned

For mformatlon and necessarv actson

o8



Subedayr Majox.' Muhammad Humay

Malakand Levies at Malakand

()

5)

-9
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‘Adaltionst Rcﬁ

SNV g

BEFORE THE PES}-].AWAR HIGH COURT,:
MINGORA BENCH (DAR:U L-QAZA) SWAT -
o O

a

WP No. S 7402012

Q
[l

oon Khan

..... S R E R R L LR

Subedar Gul Roz Khan, .-

Malakand L;vics-uth\\akuqd.KPK_ L

deeretiry Home & Tribal AlTairs,
Civil Secretariat, Peshuway

District Coordination Qfficer/ Commandaft

Luevies at Malakand .

i
|
Govt, of.l(hyber Pakhtqukhwu,K'hwa, through
Seeretary Home & Tribal AfF;
Federal Govt. through Secretary Saifron Pak,
Civil Secretariat, {slamabad. ' :

Secretary Saifron, Pak, Civil Secretariat, [sh mabad

airs, Civil Secrétariat Peshawur

Respondents

\WRIT PETITION UNDER ARTICLE 199 OF
THE CONSTITUTION OFl ISLAMIC

" REPUBLIC OF PAKISTAN, 1973.

e i et e it e

Respectfully S'heweth;

Petitioner humbly submits as under:
1. That petitioner is serving as Subedar
performing - his ° duties  efficiently} diligently
. * t .
. Commendation Certificates from the jauthorines a

good liaison and coordination wit
" . »,

Agency., _—

oL
:,Major,' Malakand Levies and .

ond  received

nd is maintaining

h the Pak Army in the Ma\ulgalnd

t

w.

1&}; s s

L

. »‘5;'—.1——";“4-:‘;:
=
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MINGORA PENCH (

Subedar Major Mulummead Haum'yun Khan

Subedar Gul Roz Khan and 5 vthers

Present:

Date of hearing:

_ JUDGMENT SFEET
IN THE PESHAWAR HIGH COURT,

udicial Department)

W.I' No. 587-M/2012

.

.

. Versuy:

Barrister Dr. Adnan Ki m, Advocaie for
the petitioner, .

MES Sher Muhtmmad | an aned,
Aziziur-Rehman, Advocates .
Jor respondent Ny |,

Mr. Nubir Shah, Additional Advocare
e far cexpondentys No 3, 3 & d,

‘Miun Hussain Alj, Deputy A IIG;‘IIG)'
Cunw..vl. Jor respundents Nu. 5 & 6.

. 26.01.2017

Date ol’,annpugccménl: 14.02.2017

-

hnlM{VS‘

S S
MUSSARAT _HILALL 9- Through this writ

petition, the petitioner has prayed this Count

for declaring the orders dgjtézil 19.10.2012 and
21.11.2012 passed by respondents No.2 & 6

respectively as, without lawful authorily - an¢

v

Jurisdiction and against the service rules for

Provincially Admit{istercd " Tiibal  Areas
', : ’ ]

(PATA)Y Le§)iés Force, 2012 "with. further
prayer to restore the order dated 25.04.2012 of -

the respondent N3 and ae petitioner b

'
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. allowed to continue his service till attaining

' ‘ the age of 60 yeurs,
g | ‘

2. Briel facts of the case forming

background of the instant. writ pietition are that
/ ' . -petitioner was serving 'as ‘Subedar Major,

3 o o
Malakand Levies. His service was -extended

by “‘Commandant  Malakand - Levits

(Re,spo.nden{ No.3) - vide ' order  dated

25.04.2012.. The relevant para of the order is

1l

reprodraced herein below for ready reference.

*Since, he- has: neither’ completed
"30-years service nor attained the age
-of 50-years, hence in exercise of the |
powers  conferred © ‘upon - the .
undersigned ' vide: Para-2 -sub-Pura
(iii) of Malakand Levies Rules,
1962, he jis dllowed to continué his
- work as Subedar Major of Malakand
Levies with effect from 01.06.2012
1031.05.3013" . -

. The above order was challenged’

L N RN DR g on

by respondent ;\'0;-1. G Roz Khan, thro1.1ghvu_. ..

departmental appeal \ Aich ‘was accepted by

Sccrgtéry Home and Tribal 'Affair’s, Civil

v

Secretariat; Il’,esl'mw;ar, (Reﬁmndem No.2} vide
ordclr dated 19:!0.201‘2, r,cs,ui't‘ar’ltly the Ol'C‘léI'.
dated  2"5.04.20_.1 2 Of the Coinmandant
Malakg:nd LéviééﬁD:C.é Mal‘alzand.was. set .-

Topanvps WP No, S07.M Wl 2012 Subuuw Mu;u;M Hlumayun KRon Vu. Subudtar Gul Red Kives 00 ottt '
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- . o aside. The' concluding Para of the order is as

3

.
o

follows:-.

“3. In light of the dbove fagts, the
departmental appe .t of Subedar Gul
"Roz Khan of Maiakand Levies is
accepied and the extension order of

Subedar Major Hamayun granted by,
T WGH ¢y DCO Mulakand dated 25.04.2012 is,
P RN A TN R
L )-\\ ¢ hereby cancelled and his retirement

be notified from 31.05.2012. DPC

meeting. for the promotion -of the |

appellal’ be ‘convened. .within a . -
. week time” : ’
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Reiny agerieved, petitioner filed

appeal againsi the order dated 19.10.2012

before Secretory SAFRON, Civil Secretariat.. .
_Islamabad  (Respondent "No.6) which was .

dismissed vide order dated 21.11.2012. The

re;evant para of the order is s under:

*(in) t'hc case file was perused and
argundents were heard. The main: .
argun{em which is pivotal for just
- decision of this case is whether on.
the date of exiension (25.04.2012)
D.C.® Malakand was empowered ar
not. 1 hak been proved that once the
post of Subedw viajor was upgraded
from BPS-7 t0 3PS-16. The D.C.O
had no power .2 promote or to pive
extension to anv officer in BPS-16.-
An order with no legal authority is
) ) null and void in eyes of law”,-
i .

Ve

The " petitioner, through this, )
C - . . t '

ot

) ' ' : .+ .petition, has chi{llenged the above concurrem
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. . . o1,

) ' - -orders ie dated 19.10.2012 and 21.11.2012 : - b !‘
& . : ‘ ' '
e

| | o )
LA . passed by the respondents No2 and 6, Qz - ﬁ g i AL

. : . T
’ , respectively. It is noteworthy that prios o g . C/ewu
o o . E ¢ P
institution of this ‘writ petition, petitioner had .
filed W.P No, 252“/2012 befor  this Bencly I .
. ' , : i ' ) 0//0/@“
e O wherein he had challenged th. request of | T
R _Yey x . i X !
/.;\..\U_r-’v‘-\({f,\ . . . ) : : .
A w. e \f’_x, Chief Coordinator of Prir ¢ Minister ! 4
eIt o ! /
: ' Secretariat for ussignment of charge to : of [
R Subedar Gul Roz Khan despite that the service ] ! ; ;’
. ' : 2 /
of the petitioner had been extended by D.C.O i . , [
.' . 11 "
;' Malakand vide order dated 25,04.2012. The , | /f o
! . . ) . . . . ' . i‘[' ; . "a
; said writ petition was dismissed by this Court - © ' B i
v : ‘ : !
vide judgment dated 28.06.2012 S S - 4
3 - Barrister  Dr.  Adnan  Khan PR "'} '

Advocate, len‘rned counsel appcariné on behall

of petitioner contendad that. petitim;nm: is the: -

senior most in the Le;ics Forlcc I\'/}ulakand and ot
was promoted to the rank of Subedar Major on

01.06,2008 for Iawpt;riod L)f 4 yeérs'undcr Dir

and Malakand ]Eev._iés Ruleé,.l'96,2, as such, his

tenure of service on the same rank was upto

01.06.2012. ~ "Learned  counsel further

contgnded that vide order dated 25.04.2012, '
Commandant Malukand chie:s/D.C.O, being

TapenAPs®
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Tapanapy-

]
competent authority, granted  one year

extension o the petitioner under the Rules

ibid. Learned tounsel was of the view that

under the fon.rxcr vy

Rules of 1,96"‘ a ey

personnel was lo bc fetired on compleuon 0['

-30-year service
Y

or attamma the age of :>0 years

whxch Was not the case of the pctmone: even

on.promulgation of Pxovmcm!ly Admmns{ued

Tnba] Areas (PATA) chies Force (Service)
Rules, 2012 (statutory

September, 2012

years . of age whereas.  the age of

SUperannuation was fixed as 60 years under

the stawtor Rules. Learned counse! added
y ,

that' the slatulury lules shotld have been

extended to the petitioner ¢spe ially whcn his

ex{cnswn ondF was in- lhc fieid, Lcamcd

vounsel was of the vieyw that penuoncl was o

be xum.d on 30, 052013 after expi:"y of the

extension pericd under Dxr and Malak’md

Levies Rules, | the petitioner

962 howevel

WUS relifed o L0511 201'7 eff’ecuve from

31.(15.2017 puxsuant to ordex dat:- :{ 19.10,20I3

ul’ Seeretary Home, Kltyber 2ukhtunihwyg

WP N, 307 Maml'.!:weu- Magor 1y, Hemayun Khen vy Sudocar G &2 My 31y .Jum
.

Rules) on I"'"

, the petitioner was bclmv 50
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.axgued that Lemo' not civil

»

while accepiing deparimenta) 'appual' of the
respondent * Gul

Roz I(J"m

lelSCICI!OD ot 1has Coun, ‘ame'd counsel

servams le \)

3

ofﬁc:als cannot app:oach ‘Servi 1ce Tribunal 101

redressal of’thcir gm.vanc;s, as sut.h thC) can
. . J,
invoke the extr

. (LN

High  Court.  While summmg up his

argumcms "learned counscl pnayud that orders

dqted 214 "OI” and 19.10.2012 of Seeretary

SAFRON and Secretary,

Affairs, -KPK be set aside ';mcl by giving

extension to pclmoncx on 1cstormon of or dc

dated 75 04.2012 of the D C O Malakand, 1he

petitioner may  be pc‘rmiued

service (il
a

Rcfiance was pi P laced on 2016 .S‘CMR 2146.

2015 PLC (C. .S’) Baluclnsmu 393 I’LD 2016
Pesheaway 35. P

‘
r'lr

4, Shcr Muhammad Khan

and Azjy-

ur-Rehman, l°a|ncd counsels appcaung on .

o
behalf of lespondem Noi Gul Roz Khdn

that

argued the

challenged :thc extension 01'dez" of

,"Q—ﬁ, !
@ 9
5}!,«-_ R "&i"
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‘
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»
~

A

2 N .
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aluning the age ‘of 60 vears,

zespondem had aheadv~

Regarding

aordmaay Junsdxcuon of 1Iu._

Home .and Tribg] =

o continug -

N TN L DR s o = - e

AN TR

A o EL IR

ne

e

2T

HENLE K

prmm

4
"

-A:_A'II'.__ \

3T R

3

F Ve T2,

ey

o

e E

o

£rs

g

o

=¥ e

TR




petitioner througl{ departmental appeal which -

N was allowed, The said order was challenged - ;‘26 _
iy . R . < )
: ‘ by the-petitioner before this ‘Court through a-
writ petition, which was dismissed while the' -
august Supreme Court dismissed the petition

'

of respondent - No.I' on the, ground of

maintainabilizy whereas his dcpaf{mepgal

appeal * was accepted by Secretary Fome,

Khyber  Pakhtunkhwa vide order dated

.

LT Y I

AT

19.10.2012, cquuemly, reluement of lhc

petitioner  was ondeled w.e.f .;10) ”Ol”'

47
ke

Lcaxncd counsels concludud tb 1t plomonon to
the hnghex rank is the nght ofwspondent No b
wlnch cannot be taken away from him thtoug,h
illcgal and invalid orders, Rellance was placed
on 2015 SCMA 43, PLD 1969 Suprenie’

' Court 187, I’Ll) 2016 Supreme Court 995,
2013 SCMR JH 2005 SCMR 1765 2016

SCHR 816, 2016 Scmm 108 and 2015 PTD
(Lahore) 2363,

S, Mr, Sabir Shah, learned

Additional Advocate General xeptescmmg the

1

ofﬁcnal respondents * of - the Provirdial

Crh el S e

Government argued  thin petitioner has
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completed his tehure under the existing Rules ,
and he was relived in accordance with L,

Learncd A.A.G. submitted that there is no” |

force in plea of ihe petitioner for setting aside

the impugned order dated 19.10.2012 passed

[ U U Sy SR

by Secretary Iome Departneﬁt, Kh}_’,bl.‘l"

. .

Pakhtunkhwa us. the sume is .n accordance

. . 1 :
with law and the relevam Rules. In support’ of
his zrguments, learned A.A G. placed relianue

6n 2016 SCMR 69, 2013 P’L’c (C.S) 1223,

2016 SCMR 2098 PLD "007 High Court

(AJ&K) 01, "016 SCMR 2146

um! 20/..)

SCMR 739.

B DR VU MY ot (oA AN e A G ¢

6. - We have heard argumenis of

learned counscl for the parties and have gune

TN/ ey g e

through the record in light of their valuable
assistance. _
7. - First of all we‘ would like 1o -

d;spose of C.M No 1010/7013 C.M No. .>-l()/

2014 and CM No. 385/2015 in Lhc Instant

‘.
writ petition.
Through C.M: No. 1010/2013, :
dpplicant Subedar Badshah Rehman séeks his ;{ :
: . 3
FeammaPS* ‘WP_uo ST 4 2010 Sumoar Maga M Nl.nuyut wn Ve Subooe G 1iuz R g saeets !_
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implcadment i petitioner in the instant writ
petition. Contention of the applican} is thug he.

has the identical case md 1s scmou most alier

ondent No.1. He has auached semm uv tist " ’Qg'

.

upplicalion which shows llml

resp

with  his
ondent No.t Gul Roz Khan |s at Serial'

resp

No.9 of the list of Subcda'rs whereas the

applicant is at Scr'la'l 'No. 5 oflﬁe list of Nuib

Subt.da\s. ience, nine otber lcvy otﬁcnals arg L

intervening bclween khé |Lspondcm No 1 and

licant which fact negales the contention

3

\hé app
o{' the '\pphc.\m of bcmg s~.n|01,m051 aler
|e>pondcm No.1. "ihclelme the. apphcam !ms

no identical case as pclitiuucr, hcnce, CM

Mo. 1010/2015 is dismissed.

Through ~.M No. 385-M/2015,
the applicant fiium KF an sceks his impleadment
in the instant \,\"rii petition as necessary pany. in

the seniority '\is.t attached by applicant Subudur

Badshah Ruhnnn wuh his C. M thc applic ant

Elum Khan is senior to reSponduu No.b Gul

Roz Khan and his  case is identical o

respo.ndg.m No.l, therefore, this Cab

L0

GaT G, Bttt et BT
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o " allowed .and the applicant Elum -Khan is
- * implcaded us sexpondent in the writ petition. ST

I' . = . ' . .
./ . ' 8 The levies force was established < Q7‘ ' .

. . ] o
in Malakand area during. British rule. The

¥

A

YEi o

jevies personnel performed, their duties and
[ . o

L . ({7 LT
functions similav to those of police, however, -« . P
SR Lo . v d G
. - L s i . M iy
‘it comes under the -administrative cqntrol ol ?’%g. o
SAFRON division Government of- Pakistan. . ;?t
. . . : U,

' . [ .
The Subedar Major is the sccond highest
t
ranking officer after -Deputy " Commissioner
'y . .
who is also the commandant.. B ) N .

4

RS

o

t
. Tl .
. DN .

The facts giving rise to this wril

LR

, e s . .
petition l’u% in a very narrow compass. The .
' iy -
_petitioner was recruited in Malakand Levies as- :
. ™ . . r‘ L. .o
Sepoy under the Rules of Service - for 5
’ . * ;"‘_ ' ’ I,Y!
Malakand and DiriLevies 1962. Under Rule ‘ f
i 1 . [ i, .
+3(i) of the said rules, criteria for length of

service was provided as under.

. . . S - ‘: .

. " " Rule 3 (i)---- all sepoys will retire

v, afler 18 yee s 0f service,

, . ¢ii)  All non-co missioned officers

) _ will Cretire after 25 years of
service. | .
LA L T ..

. (iif} * All other wili retirc on attaining * ' .
the age, of 50 yeas or )
completion.  of service © . - o
whichever is carlier.

-

.
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The case of petitioner 'is that he
was  promoted ‘ as  Subedar N‘lajor‘ ph
01.06.2008. Under Rule 2 sub-rule’ (i) ihe
length of té.mﬁ ot Subedar | fajor was prpvidpd

' “ N
as 4 years which was ex -ndable for further
onc  year by local a.ministration.  The

petitioner  completed his term as Subedar

Major, however, he was given one year further

extension by D.C.0.0n 25.04.2012.' Aggrievid

of the order dated 25.04.2012, respondent’ )

No.l (Gul Roz} filed a departmental ‘appeul "

which was allowed and the order dated

25.04.2012 was set aside by Secretary Homy
and Tribal Allairs (respdndém No.2) vide -

order duted +19.10.2012, "The * appeal filcd:’

1hcr<':‘againsx was also dismissed by S'ccrcmr_\;
SAFRON (respondent No.6) on 21.11.2012.
Both these orders have been impugned befory
this Court on the ground 11;1{11 under rule 16 ok'.

.thc new rules promulgated on 13.09.2012, the

: “force pecsonne! shall retire from service on
" ataining the age of supérannuation ie 60

- years or he may opt for retirement alier

Tepamarse W.P No, 56744 of Wl?'suvmw 100r M Hatmapon Kan Vi Suewder Gl 3z Anan we ¢ o4
.
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completing' 25 yeais of regular sc'rvicc‘ 'l'hc

. ST

comenuon of ke mmd wunscl for lhe pemlonu

. .
is that tae new mles wetre promulgated dmmg Ve 2/ —
?

)
tod when hi was in scmce \'1de order

n.'

the per

dated 25.04.2012-éqd thus was emtitled 10
. , ' ¢ .
exiension in retirement age. The argumeng of

N .
learned counscl for thé petil'\oner has no foree

r

in it as thC posl of Subcda; Major hus been,

upgraged ftom BPS-7 10 BPS 16 in "010 vu\c
l

i € ‘. . *"c" .
notlﬂcauon F.4(5)- LK./2009 dalcd 20.02.2010 -
1o I .
by thc chcml Govemmem and thmeaﬁex thc K

- .

i .
SAFRON dwns‘on' _declared” the Secrewary .
LS "

ffairs as Chanrman for lhn.

s | “

Home and Ti lbal A

promotion of tb,e Subedai’ \o Subedar’ Major.

‘T -‘.. . } .
Under the suid -rule the D.C.O was neither.

ompetem 9 pnomoxc * ibedar 10 Subcdar_'

Majo: nor to grant cxtcnsxon to him, h\.nu.
0
the extension mdcx dalcd 25.04.2012 \\'us'
]
Such an order

made contrary 1o the rulcs.
.. 3

v

would  bi . treated | as. nullity

¢ %

whe ne ver,

Lt ) )
wherever z\m! for wlmu.vcr pmpose s )

sougbt to be used ot 1
i §

Thus, ‘for vt said il galny commmcd b)

?k‘ TS . .,

i ~1$

© D.C.O Malukand, the peiitioner cannot be
. » ' . .

e"cd on as a valid mdc

)

T & ‘ v
TapmaPl® N NP No, 507 ¥4 0 ‘2012 Subedr a0l M, Hameyun Khan Vi, Subsoar Gut 72 Khan ar) S
. - ' R .
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S e N 4‘\ s R ‘. o
F‘ ‘,/ ' dcemed o be in. sew:cé':aftc: .)] 05 2012 as -

il

«his wenure as \ubc

dar Mtum has ahcadv LOIIIC e .
. ' ' ' ey b T Q -
A ) - 10. an end on lhe said date and as such bv e o

. operat:ons of [dW

thewcxtended penod of ' S
I"..gl : . .o

service:, of thc petmon ;T had expircd on

N )l .L . By S : .'
31.05. 70171 Nuw th:s cout cannot i |ssuc a \\nl C
'8 ’ . T
of manddmus lon uedun;, the petmonu lO be L .

l’ M l'
..pz‘omulgauon or new -, o
.mue prayed for C'm be- . :

in se:vxce 11 Llu ume of

rules as Ch wut oflhe n

gianled oniy lo enfo:ce A legal

|.D

right of an

P

Al
. AN -

.

aggnevcd person and. eha}l not be issued” 1o

L3 ' .
ualny The Jjudgments -relied '

e ‘bl .
upon by leamcd couusci 3foz the

perpetua(% 1Ilc

»

pcmlomct'

have no ﬁélcvam.c to th facts and, law- | m_ the .

mstant wr |t pcullon

. ) L i
"9, In addmon -to abovc this writ '
1-- e

pctruon Js nol nmmlamablc on the: ground lh It

. earlier . WP No. 252/7017 f[ed by the - - ¥

petitioner’ .}acfow thns Courl was dlSlTllSSL‘d by
It

this Couu on 28.06. "017
t

n
.
. .

Judz,mcnl wis aIIowc.d by

howcvcl the said o

LY g A IO 14 R v

a
b Jo gy

111(. dLlL,UbI Suplcnu 2 '

Couxt on 07 lO 7(11" 'lhg

=

.xugust Suplcme n

T -

| L L its Judgmem delivered on 02 10701'7 Jleld
. : e

'lhd(

ot

.Y.," X

the unployecs of Mdlakand and Djy - . ;
i l . ! ° i . .

“
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-. Supreme Court,

o,

~Cons.{it'ution of Istamic Republic of P

be' binding on all the Courts

Levies Foree wre not ¢
body, therefore the wriy filed by

-he High Cour was not maintainable, When

confronted with (he judgment of the august

,lcarnccj counse!l for .ihe

’

petitionL' ‘cited a Judgment of ihe august

Supreme Court delivered ‘on 24.08.2016 in

case tiked “Mhianmnad Rafi und anotlier 1.

Federation: of Cakistan and others” (2016
1

SCMR 2146) wacerein it was held that,

“Agpricied person could invoke the

‘constitutional  jurisdictian ‘of e
High  Coun against. a  public
- authorityif he is satisfied that the

act of the authority was violative of
the service: regulations even if they .
Were non-statutory”,

Under  Article " 1y9

akistan,

any decision of Supreme Court shall, 10 (he

extent that it decides a question of law or js

. 3 - . - ' '
based upon or trunciaies a principle of linw,

in Pakistun,

Undoubtedly, the judgment of Supreme Court

deciding the question of law, would be"Binding -

mployees of statutory

them beloyre

o the. -

TS MR Y Y




on similar subsequent cases, however, it does,

not re-open already decided cases.
bl Considering the facts mentioned

above in its lcmirety and the proposition -ol

law, this Wril Petition is dismissed on merits’

“as well as on mais;lainability. Al this juncui;rc'.
this C.o;.u:;l feel agonized 10 note that the rules
regulating the service and prémo’lion of levies

" pursonne] have been time und again subjected
W ovarious amendments wd l'cpuu'ls besidues,
the' same dq‘:._ ﬁol presuribe  any spcc‘i fie
qualification f(;r..f.hc pos;t of Subedar Major
though the sam.t: :is the se_c‘o'nd highest rank in
the levies torce. 'fhc repeated chﬁn{;cs in the
criteria for promotion to, the rank 6!’ Subedar
~ Major qua ll!c.. age alh.d ‘lenure of levies

pcrso.nn.ci have not'only ¢ ‘cated ambipuity L.wul
also a sense of insccuri® + amongsi' the force
relating, 'Lp their sgrvicg and promotion in
fullurc. Therefore, a cle.m' and uniform policy
is required o be made by the Provinciul

L

[

Government in order to remove the existing |

arbiguity in the present rules as well as 1o.

prescribe acadumic qualificatiod not below

'
WP HY S0 L1200 Esorow Mgt LS, {ianmyun KB Vs $18ecer Galtes o 21 03 gty
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‘ ‘ graduation forthe post of Subedar Major. The
fl ! . ki '

; / Provincial'Government is directed to make wi
. ] - » B L -
/ 1 < -

, uncquivocal policy of promotion for levies
- 4 ]

: 1ot .
force as carly as possible prelerably withip
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NO. LG -

:  DATED MALAKAND THE © 18
The Section Officer (Judicial), o : ' L
Home & Tribal Affairs Department . o ,
Khyber Pakhtunkhwa, o '
Peshawar _ .
. Susject:- APPLICATION OF SUE

iEDABS FA?ID ULLAH AND SHER?ADA
MAJOR

FOR PROMOTION TO THE RANK OF SUBEDA /
"Merf_no:- . o . o . ' - . o

Reference your letter No.SO(PoliceHDI2-1/Vol-V/018 dated 02-07-
2018, on the sdbjeqt noted above.. '
The requisite View_s/ihfc:rmation is as under:-
[ kh . ’
Mr. Farid Ullah Subedar is of 6 in senai number as per senlonty list
of Subcdarb The record of this ofﬁcc shdws lhat from S No.1to 5 are illiterate, while

Mr Fand Ullah is a Matrw and remained Moharrir, 1nvesngat|on Officer, Naib Court '

and Post Commander m vanous Levy Posts. F esentiy, he is perfor

ming his duty as ' : !
) Subcddr Major (1nv<3':,tsgat|on) al chy Headqui, rtcr oL '

S : : B
f"urthcrmore Mr. Sher Zada Subedar is at senal No.9 of the seniority |
IlSt He IS a Matric and remamed as Post Commander in varlous Levy Posts. The :

Serlal No.7 & 8' are also illiterate. A fresh copy of . seniority list of Subedars of
Ma!akand Levies is enclosed as desired.




C-(f' ri/[(l_:f(.
POLICE TRAINING SEHOOL,

"HANGU

TERM Expixe F0 /_____/ s eL 2

Certificate of Proficiency
Lower Class

Cetifed thit vz o5 cttrcion v 3743

G  ArALOB anl . XewreS .

has passed e prescribed Examination and is qualifisd for promotion

to the ra:tk of Head Constubls.

Order (/ merif ... ;2 . _7// 7/_ e
Lows Sa8 7 /
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OFF!:Cé'(lI)F THE DCICOM?‘J‘&ANDANT
MALAKAND LEViES FHALAKAND

2i | g e
,DATED MACAKAND THEQ@/ Sne

. - The lncharge S : S
-, .Chief Minister's Complarnt CeII _ ‘Z&P
C Mardan. - o 10/

" Subject:- -

" COMPLAINT OF AMEER NAWAB
Merno:- ; | . RN
O Reference your Ietter No. 379/2018/CM/C C(M) dated 15-02-2018, on
R . the subject noted above -

s submltted that there is no ‘regular Subedar Majcr posted in
- Malakand Levies as. of now. In order to run darly affairs, additional charge has been
given to S_ubedar Abdul Wahab.

Mr. Amir Nawab S complamt is not based on merit, because as per
Lev:es Rules, most competent person will be appornted as Subedar Major
: consndermg the seniority. Moreover as per recent Peshawar High Court, l\/lmgora
Bench Dar-ul-Qaza ‘Swat Judgment, at least Graduation is. mandatory for the
Subedar Major. But Amir Nawab is not educated, hence not fit to lead the force. He
is also not well trained |n the nvestlgat:on as weII Furthermore, the comptarnant
_had also filed an appeal before the appellant authority i.e. Secretary, Home & TA's
Department Khyber Pakhtunkhwa Peshawar, in which view/comments was sought

.from this office, which was furnished vide this office letter No.6169/L.C dated 13-11- -
~ 2017 (Copy enclosed).

DC/ICOMMANDANT
L MALAKAND LEVIES MALAKAND

|

I~ F
>
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.  BEFORE ma. wm&-mw;m b1GEH COURT MINGORA
BEF 1CH mmm 3AZA sw»‘_z |
. A;R'Tf G\
. - SRS
,~~. ; J./C-"C; A ‘;.
LA N, _.:_)__[_#L;,,:M?
o ’ .
| WP Ke 1156 M/..\HB .
amir Nawab . ', : Pehhoner
t - .
_ Ve.st , .
Govf ot KP & othets ~ ] L Respondents
APFLICATION FOR WITHDRAWAL
Respevtfully Sheweth
I TR the abow tided case is peding adjudicétion before his
Flutrorable cowre which is,'i"'ixed fe.. 30/ ()4/’.2()19.
: e -
2 e peltitioner” Lants to dl)pl ouc]. [ederal service tnuunal {or ]ns
cedressal. thereiore wants fo with:{raw the instant wr it petition.
: In view of the above, it is therefore, humbly
- -
ﬁﬂESTED - pr a.yed thui  on acceptance of this
wczen e : apphcm;mn {i:¢c captioned writ petition may
peshawar ourt o ‘ . ‘ E
s:\s;\‘w“ Bar-ul-Q22: . l\mdly be allov:ed to be withdrawn.

Peiitioner

_ // A
AMIR NiLWAB
CNIC 1 »401 0700504 1




Peshawar Mi
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- That the vide impugned noiification issued by respondent No.

2, essence of insecurly of service and frustration-has been

created in other officials senior o the respondent No. 5.

. That thes in-wpugned nofificcition is ultra constitutional by way

of Aticle 04 and 27 of the Constifution of Islamic Republic of

Pakiston 1973, as well as, is violative of the judgments of this

Honorable Court, on the suitject.

thet cther grounds will | e advanced during course  of

.
«

argumants by the prior perission of this Honorable Court.

It is iherefore, most humbly prayed that on

ccceptance of the in:tant writ petition,

i. The impugned naotification of promotion of )

respondent No. 5, dated 28-11-201)8,.may
kindly be set aside, declared illegal and

violative of law on thee subject and

ii. The respondent No. 2 may kindly be
directed to promote the petitioner to the
post oIrSubedo'r Major, being senior most in

senjority list of Subedars. '

Court Benrh

iii. Any 'orher writ /order/direction deemed
proper'cnd just in the circumstances of the

case may also be issued/order/glven.

FILED TODAY
03 7:“ 2018 |
" . ' Pelilioner
Thiough Counsel
Adgitlonal Registras

ABIR SHAH
Advocate High Court
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CM 599-MR01Y in W1 1156-M/2018

Present: M. Subir hah, Advocate alongwith
Petitioner .1 person.
wxk

EQOU-UL-AMIN Ki. 4N, J.- This C.M has been mnosed |

1

|
|

+ the peutioner for v thdrawal of the main writ |J¢:iil-l()ﬂ_\

wethe wround that e s o appreoach the praper lonmmg |}

Lo Federal Sevvice Trounad, !

; ? £ In view o, the above, this C.M s allowed. :
! esulwnty, e main Writ -Petition bearing No.i 13-
| ! Co - ' : .
i N 2018 is dismissed o withdrawn.
l .
‘ denounced ‘ , S
: be4.2019 _ i
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Case Judgement http://www.plsbeta.com/LawOnline/law/casedescription.asp?cased...

| 2017 P L C(C.S.) 864 M
[Sindh High Court (Hyderabad Bench)] W |
Before Syed Hassan Azhar Rizvi and Salahuddin Panhwar, JJ

MIR HASSAN

Versus

PROVINCE OF SINDH through Secretary and 3 others

Const. Petition No.D-294 of 2011, decided on 22nd September, 2015.

(a) Sindh Civil Servants (Appointment, Promotion and Transfer) Rules, 1974---

---R.  11-A---Notification = No.SORI(SGA&CD)2-3/92  dated  17-07-2007
---Appointment of one of the children of deceased civil servant---Procedure---Vested
right---Scope---Petitioner moved application for his appointment on deceased quota but
same was declined---Validity---Vested right could be taken away retrospectively only
through an enactment passed by an Authority or Parliament but not through sub-
ordinate legislation ie. through issuance of notification by executive---Change in
R.11-A of Sindh Civil Servants (Appointment, Promotion and Transfer) Rules, 1974
had been brought through a notification which could only have prospective effect---
Notification issued on 17-07-2009 should become applicable from 17-07-2009 onwards
only---If a right of employment had already accrued to any of the children of a deceased
or invalid or incapacitated civil servant then he/she could not be deprived of the benefit
accrued through a subsequent notification---Department was directed to issue
appointment order in favour of petitioner on any post for which he qualified within a
period of two months---When application for appointment was moved the Authority did
not decide the same at its own and summary(ies) were submitted to Chief Minister or
other high-ups for approval to fill-up post(s) under R.11-A of Sindh Civil Servants
(Appointment, Promotion and Transfer) Rules, 1974---Said Rule did not insist for any
such procedure and sending summary was not within object of the same---Authority
was directed not to resort such procedure in future---Summaries, if any, moved by the
department(s)' either to Chief Minister or any other superior authority be considered to
have never been sent/moved and department should decide the fate of such applications
within prescribed period---Benefit of R.11-A of Sindh Civil Servants (Appointment,
Promotion and Transfer) Rules, 1974 was applicable to all civil servants, therefore,
Chief Secretary (Sindh) was directed by the High Court to circulate a directive to all the
head of the departments that in future the department should intimate families of all
such civil servants with regard to their right to apply and deserving ones be given their
due right---Such procedure be completed within a period of three months and if
applicant of family of such civil servant qualified the requirement then same should be
given job---Chief Secretary (Sindh) should also frame a policy whereby son-
quota/deceased-quota was not exploited by the Authority rather merit was considered in
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Sich recmitment---Censtitutional petition was allowed in circumstances.

(b) Notiﬁcat'ion--- |

----Notification would operate only prespectively.
" (¢) Administration ol‘ justice---

----Things-should be done strictly in the manner provided for doing so Of not otherwise.
’(d) Veste(l right-— | |

----Vested right could be taken away retrospectively only through an enactment passed
- by an assembly or parliament but not through subordinate legislation i.e. through
issuance of notification by executive.

Ahsan Gul Dahri for Petitioner.

Allah Bachayo Soomro Addl. A.G.

Date of hearmg: 22nd September, 2015.
ORDER

SALAHUDDIN PANHWAR, J.— Through instant petition, petitioner Mir
Hassan has sought following relief{(s):-

(a) That this Honourable Court may pleased to direct the above respondents |
to appoints (appoint) the petitioner against the suitable job as clear vacancies are
ex1st1ng in each category from BPS-1 to 10;

(b) To award cost to the petitioner;

(©) | Any other relief which this Honourable Court deems ﬁled (fit) proper, .
under the circumstances ‘may also be granted to the petltloner '

2. The facts, descrlbmg necessary back-ground, are that petitioner is real son of
Sain Bux Chakrani, who was serving as Tapedar in Revenue Department and died
during service on 18.10.2001. The petitioner after death of his father approached to
respondent No.4 by moving proper application for his appointment on deceased quota

as provided in Rule 11A of Sindh Civil Servants (Appointment, Promotion and
Transfer) Rules, 1974, which was forwarded to respondent No.2. The respondent No.2
directed to inform the respondent No.4 that apphcanon of petitioner is not covered by .
new policy dated l7th July, 2009.

3. It is further case of the petitioner, that in similar circumstances sons of some of
deceased employees of same department approached to this Court by filing C.P.
No.D-353 of 2007, which was disposed of vide order dated 14.5.2009, directing the

20f5 10/11/2022, 11:48 AM
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rgépondents to decide the cases of those petitioners for appointment under Rule 11-A

ibid within one month. Some of those candidates were appointed by respondents,
whereas the petitioner was refused.

4. In response to notice(s), the respondent No.3 has filed comments disputing the
claim of the petitioner with reference to new policy dated 17.7.2009 and that of cut-off
date per Notification No.SORI (SGA&CD)2-3/92 dated 17th July, 2007. '

5. Mr. Allah Bachayo Soomro, learned Addl. Advocate General, on bemg
confronted with order of this Court (Sukkur Bench) passed in C.P. No.D-614/ 2012,
conceded to the relief claimed by petitioner. The operative part of such order reads :- -

"... however, it is stated that the cut off date for the appointment against son-
quota was within two years of the death of the petitioner's father. Even in
Constitution Petition No.D-611 of 2009 re: Irrigation and Power Employees
Union SCARP Project, Khairpur v. Province of Sindh and others, the Division
Bench of this Court held as under:

Tt is by now well settled that notification operate only prospectively. A vested
right can be taken away retrospectively only through an enactment passed by an
assembly or parliament but no through sub-ordinate legislation i.e. through
issuance of notifications by executive. In the present case, as the change in Rule
11-A of Sindh Civil Services (Appointment, Promotion and Transfer) Rules,
1974 has been brought about through a notification, it can only have prospective
effect. Therefore, the notification issued on 17.7.2009 shall become applicable
from 17.7.2009 onwards only. Prior to this date, if a right of employment has
already accrued to any of the children of a deceased or invalid or incapacitated
Civil servant then the former cannot be deprived of the benefit accrued to him
under notification dated 11.3.2008 through a subsequent notification issued on
17.7.2009. These petitions are therefore allowed to the extent stated above

Ofﬁce to issue copy of this order to the learned AAG'.

6. Consequently, instant petition is allowed. The respondents are directed to issue
appointment order to the petitioner on any post, for which he qualifies, within a period

of two months after receipt of this order and submit compliance report through
Add1t10nal Registrar of this Court.

7. However, while parting, we cannot ignore'a regretting fact that despite clear
language of Rule-11-A the members of a deceased's family have to run from pillar to -
post and even to seek intervention of this Court for a relief which otherwise appears to

be assured by use of the -word 'shall' in the Rule-11-A. Let's have a look at the Rule
11-A which reads as:--

'Where a civil servant dies while in service or is declared invalidated or
incapacitated for further service one of his children shall be provided job on any
of the basic pay scales Nos.l to 15 in the Department where the deceased

3ofS5 10/11/2022, 11:48 AM
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declared in validated or incapacitated civil servant was working without
observing the prescribed formalities if such child is otherwise eligible for the
post in accordance with the recruitment rules.'

The object and purpose of use of phrase "one of his children” in said rule prima facie
appear to be nothing but an assurance of job as a 'help' to the family of such civil
servant. However, such mandatory assurance (help) has been subject to 'applying within
a period of two years of death or declaration of invalidity or incapacity of civil servant'.

8. The earlier portion of the said rule appears to be addressing the 'Authority’
whereby bringing it under a mandatory obligation (by use of word shall) to provide a
job to any of the unemployed children of such civil servant but by later portion such has
been made subject to activation of such family itself but without any mechanism to first
inform the family of such condition which may result in costing it (family) the benefit
of such 'rule' even. Let it be clear that said 'rule' addresses the family of such a civil
servant and even the later portion concludes to a result that it is not necessary for
applying such right that there must have been publication of jobs which usually is not
advertised on falling of a single vacancy. Thus, reading of the above 'rule' as a whole
would result that if such move (applying under this rule) is not within a period of two
years the family shall stand deprived of benefit of rule which in all senses shall mean a
penal one which should not happen without an opportunity. Therefore, if the 'Authority’
does not intimate to family of such civil servant before expiry of due date the object of
such insertion/ amendment cannot be said to have served it purpose and object but we
regretfully note that we have not experienced a single case where department itself
activated to serve the object of the said rule.

9. It has also been noticed that normally when such application is moved the
'Authority' does not decide the fate of such application at its own though legally
required rather summary(ies) are submitted to Chief Minister or other high-ups for
approval to fill-up post(s) under said 'rule' although the 'rule' no where insists f{or any
such procedure rather its insists upon appointment subject to two qualification (s) only

ie.:
(1) application for such benefit should be within two years from death,
invalidation or incapacitation of civil servant;
(i1) fulfillment of formalities as required in the recruitment rules and
holding interview;

10. Thus, mechanism of sending summary is not within object of said rule. This

prima facie means adopting a way not permitted by the law itself. If this is allowed to
continue holding the field it shall frustrate the settled principle 'things should be done
strictly in the manner provided for doing so or not otherwise. Therefore, in future the
‘authority’ should not resort to such procedure which otherwise does not find place in
the picture (rule). The 'department’, referred in said 'rule' shall mean competent
'Authority to make appointment from BPS-1 to 15, as referred in said 'rule'. Thus,
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summaries, if any, moved by 'department(s)' either to Chief Minister or any'nvother.- .
superior authority, be considered to have never been sent/ moved and the departments
shall decide the fate of such applications within guidelines, so provided in number of

judgments of this Court and that of Apex Court. -

11.  Since the benefit of said rule is applicable to all civil servants, therefore, the .,
Chief Secretary, Government of Sindh is hereby instructed to circulate a directive to all
the head of the departments that in future the department shall intimate families of all |
such civil servant (falling within rule-11A) about their right to apply and deserving be
given their due without allowing anything to increase the agony of family of such civil -
servants. This procedure be completed within a period of three (03) months and if

applying person of family of such civil servant qualifies the requirements, should be
given job. ' ~ -

12. The Chief Secretary, Government of Sindh shall also frame a policy whereby
mechanizing that son-quota/deceased-quota is not exploited by 'authority’ rather merit is
considered in such recruitment (son-quota/deceased quota) which (merit) is order of the ..
death or invalidation of civil servant. The policy shall also address the issue of cut-off

date within guidelines, provided in the judgments of this Court or Honourable Supreme
Court. ‘

13.  These are the detailed reasons of short order dated 22.9.2015, whereby instant
petitior_l was allowed. ) | ' ' o -

14, VA Office shall communicate this order to all concerned as well learned AG, ‘S‘indh B
for compliance.

 ZCM-112/Sindh . | ~ Petitionallowed.
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) 2016 P L C (C.S.) 601 B | | - L MLM
[Supreme Court (AJ&K)] ' o /

Present: Mohammad Azam Khan, ‘C.J., Ch. Muhammad Ibrahim Zia and Raja
Saeed Akram Khan, JJ S o

Civil Appeal No.106 of 2014
Sardar MUHAMMAD RAZZAQ
- Versus

CHAIRMAN EHTESAB BUREAU OF AZAD JAMMU AND KASHMIR,
MUZAFFARABAD and 4 others ' -

(On appeal from the judgment of the High Court dated 15.01.2004 in Writ Petitions
Nos.1425 and 1426 of 2012]. - o ' .

Civil Appeal No.107 of 2014

Sardar ZIA HAMEED KHAN
Versus |

CHAIRMAN EHTESAB BUREAU OF AZAD JAMMU AND KASHMIR and 3
others o ‘ .

(On appeal from the jﬁdgment of the High Court dated 15.01.2014 in Writ Petitions
Nos.1425 and 1426 of 2012). '. : o .

Civil Appeals Nos.106 and 107 of 2014, decided 17th Auguét, 2015.

(a) Azad Jammu"and Kashmir Ehtesab Bureau Service (Composition, Terms and
Conditions of Service) Rules, 2009--- - -

----Azad Jammu and Kashmir Ehtesab Act, 2001, Ss. 5, 6, 32 & 42---Azad Jammu and
Kashmir Interim Constitution Act (VII of 1974), S.44---Writ petition before High
Court---Maintainability---Civil service---Employees of Ehtesab Bureau---Termination
. of employees by the Chairman Ehtesab Bureau---Ehtesab Bureau---Necessary party---
Contention of employees was that Chairman Ehtesab Bureau had no power to terminate
their services as appointing authority was the President---Writ petitions filed by the
employee were dismissed by the High Court---Validity---Any order passed by the
Chairman would be deemed to be the order of Ehtesab Bureau---Powers for
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appointment against the posts of officers and staff in the Ehtesab Bureau were exercise-
able by the Ehtesab Bureau---Such powers would vest in the Chairman ‘who should
exercise the same and might delegate such powers to any of the officers---Chairman
Ehtesab Bureau passed the termination order and he had been arrayed as party in the
line of respondent---Ehtesab Bureau was not a juristic person and it was not necessary
to array the same as respondent---Chairman Ehtesab Bureau was the necessary party but
not the Ehtesab Bureau---Appointment orders of the employees were made by the
President with the condition that same would be temporary in nature---Temporary
appointment did not confer any right for permanent induction---President was to make
Azad Jammu and Kashmir Ehtesab Bureau Service (Composition, Terms and
Conditions of Service) Rules, 2009 in consultation with the Chief Justice of the High
Court and were to be consistent with the Azad Jammu and Kashmir Ehtesab Act,
2001---Azad Jammu and Kashmir Ehtesab Bureau Service (Composition, Terms and
Conditions of Service) Rules, 2009 had not been made by the President with the
consultation of the Chief Justice of High Court which were not valid having no legal
value---President had no power to frame Azad Jammu and Kashmir Ehtesab Bureau
Service (Composition, Terms and Conditions of Service) Rules, 2009 without the
consultation of Chief Justice of High Court---Said Rules, were not a statutory provision
and had no legal force---Chairman’ Ehtesab Bureau had powers only to appoint the
officers and staff in the Ehtesab Bureau when petitioners were appointed---President
had no power on the relevant date to appoint a person in the Ehtesab Bureau---Person
who had not come in the court with clean hands had no right to maintain a writ
petition---Appointment order of employees being an ill-gotten gain, writ could not be
issued for retention of ill-gotten gain---Writ petitions of employees before the High
Court were liable to be dismissed on the said sole ground---Appeals were dismissed by
the Supreme Court.

—r

Raja Nasim and 2 others v. Ehtesab Bureau AJ&K 2004 YLR 2292 and Ehtesab
Bureau v. Rashid Ahmed Katal and 4 others 2011 SCR 512 ref.

Ehtesab Bureau Azad Jammu and Kashmir through Chief Prosecutor,
Muzaffarabad v. Ch. Abdul Razzaq and 15 others 2004 YLR 1446; Ehtesab Bureau
Azad Jammu and Kashmir v. Ch. Muhammad Hanif 2004 YLR 2278; Muhammad
Younas Tahir and another v. Shaukat Aziz, Advocate, Muzaffarabad and others PLD
2012 SC (AJ&K) 48; Habibullah v. D.I.G. Police and 3 others 2004 SCR 378; Al-Jehad
Trust through Raeesul Mujahideen Habib-ul-Wahabb-ul-Khairi and others v. Federation
of Pakistan and others PLD 1996 SC 324; Messrs Qureshi Vegetable Ghee Mills v. Dy.
Collector Excise and Taxation, Mirpur and others 1994 SCR 123; AJ&K Government
and 4 others v. Mohi-ud-Din Islamic University and 2 others 2014 SCR 382; Custodian
of Evacuee Property and 7 others v. Tariq Mahmood Butt 2001 YLR 3139 and Nawab

Syed Raunaq Ali and others v. Chief Settlement Commissioner and others PLD 1973
SC 236 rel.

(b) Azad Jammu and Kashmir Interim Constitution Act (VIII of 1974)---

20f13 10/11/2022, 11:48 AM


http://www.plsbeta.com/LawOnline/law/casedescnption.asp7cased

Case Judgement o S http'}/'www plsbeta. com/LawOnline/law/casedescription asp"cased...

-w--S A4---Writ Jurlsdlctlon---Scope-—-Extraordlnary remedy by way of wrlt Jurlsdlctlon |

'was an equitable remedy which could not be exercised for retention of ill-gotten gains.

" (©) Civil service—

| ----Temporary appomtment---Scope---Temporary appomtment did not confer any rlght :

‘ in same manner or not at all.

for permanent induction.
\

(d) Administration of justice--_

—---When a thing was provided to be done in a particular manner then it had to be done

(e) Interpi‘et,'ation of statutes---

----When a temporary statute repealed the permanent statute or its provision,: such
deletion would remain in force or operative till the existence of temporary statute.

(f) Interpretation of statutes---

----Legislature had power to apply an Act with retrospectlve effect and retrospective -
effect should not affect any right accrued to a pany ' -

(g) Words and phrases-f-

----"Necessary party"---Meaning---Necessary party was one in whose absence no
effective order or decree could be passed. -

(h) Words and phrases--- :
----"Consultetion"---Meaning
Sheikh Masood Iqbal for Appellant (in C1v1l Appeals Nos 106 and 107 of 2014)

Mir Khahd Mehmood, Chief Prosecutor Ehtesab Bureau for Respondents (1n -
Civil Appeals Nos.106 and 107 of 2014).

Date of hearing: 17th Jl_me, 2015.

' JUDGMENT

MOHAMMAD AZAM KHAN, C J --- The above titled appeals by leave of

the Court arise out of a consolidated judgment of the High Court dated 15th January,

3013

2014, whereby the writ petitions filed by the appellants, herein, have been dismissed.
Since both the appeals arise out of the sam¢ judgment, these are being decided through
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the consolidated judgment.

2. The appellant, Sardar Muhammad Razzaq filed Writ Petition No.1426/2012 in
the Azad Jammu and Kashmir High Court, stating therein, that he was appointed as
Deputy Director Legal (B-19) vide notification dated 18th February, 2009 and later on
this notification was corrected vide notification dated 12th June, 2009. His services
were terminated by the Chairman Ehtesab Bureau on 6th June 2012 and through
notification dated 3rd July, 2012 respondent No.4 was appointed as Deputy Director
(Legal) by deputation. He further alleged that he moved an application to the President
of the Azad Jammu and Kashmir, who ordered for restoration of his services on 11th
June, 2012. He requested for setting aside the notifications dated 6th J une, 2012 and 3rd
July, 2012 and for issuance of a direction for implementation of the order passed by the
President on 11th June, 2012.

3. The appellant, Sardar Zia Hameed Khan filed Writ Petition No.1425/2012 in the
Azad Jammu and Kashmir High Court, alleging therein, that he was appointed as
Technical Expert Banking (B-19) in the Ehtesab Bureau on 12th June, 2009. His -
services were terminated by the Chairman Ehtesab Bureau on 6th June, 2012. He

prayed that the order of termination passed by the Chairman Ehtesab Bureau on 6th
June, 2012 be set aside.

4. After necessary proceedings, the learned High Court through a consolidated
judgment dated 15th January, 2014 dismissed both the writ petitions, filed by the
appellants, herein.

5. The counsel for the appellants in both the appeals, submitted that the appellants
were appointed on temporary basis through order dated 12th June, 2009 till the
promulgation of the Rules. The Rules.were promuigated on 22nd June, 2009. The
learned counsel submitted that in the light of new Rules, the case of the appellant,
Sardar Muhammad Razzaq was sent to Selection Board No.1, but due to over-age his
case was deferred. The appellant applied for obtaining relaxation in upper-age limit but
before the grant of relaxation the Chairman Ehtesab Bureau terminated his services. The
learned counsel submitted that the Chairman Ehtesab Bureau has no power to terminate
the services of the appellants because the appointing authority is the President and not
the Chairman Ehtesab Bureau. The learned counsel submitted that the President has
ordered for restoration of the services of the appellant, Sardar Muhammad Razzaq. He
further argued that the case of Sardar Zia Hameed Khan was not sent to the relevant
Selection Board in the light of newly promulgated Rules. The learned counsel argued
that the High Court has dismissed the writ petitions on the ground that the persons who
have been appointed against the posts, have not been arrayed as party in the line of the
respondents and their appointment orders have not been challenged. He referred to the
record and submitted that in the prayer clause of the writ petitions the appointment
orders of the incumbents who have been appointed by deputation have categorically
been challenged and a prayer has been made for setting aside the said appointment
orders. Lastly, the learned counsel argued that the Ehtesab Bureau is not a necessary

40f 13 10/11/2022, 11:48 AM


http://www.plsbeta.com/LawOnline/law/casedescription.asp7cased

Case Judgement ‘ ) - http://www.plsbeta.com/LawOnline/law/casedescription.asp?cased...

! »

party. The termination order has been issued by the Chairman Ehtesab Bureau. It is only
- the Chairman Ehtesab Bureau who is necessary party. The judgment on this score is not

maintainable. He referred to the cases reported as 2004 YLR 1446 2004 YLR 2292
2004 YLR 2278 and [2011 SCR 512].

In the case reported as Ehtesab Bureau Azad Jammu and Kashmir through Chief
Prosecutor, Muzaffarabad v. Ch. Abdul Razzaq and 15 others 2004 YLR 1446 this
Court observed that the Ehtesab Bureau being neither a natural nor a juristic person,
was not competent to maintain any sort of legal proceedings including the appeal in the

High Court or Supreme Court. The appeal filed by Ehtesab Bureau was thus,
incompetent.

In the case reported as Raja Nasim and 2 others v. Ehtesab Bureau AJ&K 2004
YLR 2292 it has been observed by this Court that the Ehtesab Bureau is a special
institution of the Law Department and special institutions have exclusive jurisdiction in
the sphere of their functions assigned to them under law but they cannot indulge in the
matters outside the sphere of the relevant law without the sanction of the Government.
The litigation in any matter in any Court is an extraneous matter. The Ehtesab Bureau
cannot indulge in litigation before the superior forums, like the High Court and the
Supreme Court in any matter having penal consequences without sanction of the
Government.

In the case reported as Ehtesab Bureau Azad Jammu and Kashmir v. Ch.
Muhammad Hanif 2004 YLR 2278 it was observed by this Court that petition was filed
in this Court without the prior sanction of the Government by the Ehtesab Bureau. It is
not properly constituted and is liable to be dismissed on this ground.

In the case reported as Ehtesab Bureau v. Rashid Ahmed Katal and 4 others
[2011 SCR 512], it was observed by this Court that under section 47 of the Azad Jammu
and Kashmir Ehtesab Bureau Act, 2001, read with Rules of Business, 1985, the Ehtesab
Bureau is a special institution. The Government is the authority to grant sanction for

filing appeals. The Ehtesab Bureau on its own cannot file appeal in the High Court or
the Supreme Court.

6. While controverting the arguments, Mir Khalid Mehmood, Chief Prosecutor,
Ehtesab Bureau, argued that the judgment of the High Court is perfectly legal. There is
no illegality in the judgment of the High Court. The orders have been passed by the
Chairman of the Ehtesab Bureau. The Ehtesab Bureau is a necessary party and without
arraying Ehtesab Bureau as party in the line of the respondents, the writ petitions were
not maintainable. He submitted that neither the persons who have been appointed by
deputation, have been arrayed as party in the line of the respondents nor their
appointment orders have been challenged, therefore, the writ petitions were not
maintainable. The High Court has correctly dismissed the same. The learned Chief
Prosecutor submitted that the appellants along with others were appointed on temporary
basis subject to regular appointment after advertising the posts. He argued that the
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appointment orders clearly provide that the appointments are temporary in nature and

+ does not create any right for permanent induction in service and the incumbents shall
hold the posts till promulgation of new Rules. He further submitted that new Rules i.e.
The Azad Jammu and Kashmir Ehtesab Bureau Service (Composition, Terms and .
Conditions of Service) Rules, 2009 were promulgated on 22nd June, 2009. The
appellants had no right to remain in service after promulgation of new Rules. Under law
they were not qualified to be appointed. The learned Chief Prosecutor further submitted
that the appellant, Sardar Muhammad Razzaq has crossed the upper age-limit and
overage. He could not be appointed against the said post, therefore, he has no right to
file the writ petition, whereas, the appellant, Sardar Zia Hameed Khan, at one side was
not qualified to be appointed against the post of Technical Expert Banking, moreover,
the appointment against the post of Technical Expert is made by transfer of suitable

~ persons or on contract basis through selection on merit and suitability as per column 6
of the Schedule-A of the above mentioned Rules. The appellants have no right to
maintain the writ petitions. They illegally remained in service for a period of around
three years. The learned Chief Prosecutor lastly argued that no order has been passed by
the President for restoration of the services of the appellant, Sardar Muhammad Razzaq.
He requested for dismissal of both the appeals.

7. We have heard the learned counsel for the appellants as well as the learned Chief
~ Prosecutor and perused the record with utmost care.

8. The termination orders have been passed by the Chairman Ehtesab Bureau in the
light of the provisions contained in the Ehtesab Bureau Act, 2001. Any order under the
Act, 2001, passed by the Chairman is deemed the order of the Ehtesab Bureau. The
Ehtesab Bureau is the creation of section 5 of the Azad Jammu and Kashmir Ehtesab
Bureau Act, 2001. The same is reproduced as under:-

"5,  Ehtesab Bureau.--- (1) There shall be constituted an Ehtesab Bureau for
the whole of Azad Jammu and Kashmir.

(2) " Powers exercise-able by the Ehtesab Bureau shall vest in the Chairman
who may delegate any of his powers by a special or general order

oooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooo
---------------------------------------------------------------------------------------
oooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooo

----------------------------------------------------------------------------------------

10/11/2022, 11:48 AM


http://www.plsbeta.com/LawOnline/law/casedescription.asp7cased

Case Judgement ' ' . http://www.plsbeta.com/LawOnline/law/casedescription.asp?cased...

Tof 13

ooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooo

.......................................................................................

The. Chalrman Ehtesab Bureau is appointed under section 6 of the Ehtesab
Bureau Act, 2001. The same is reproduced as under:- ‘

"6. ~ Chairman of the Ehtesab Bureau.— (1) There may be a Chairman of |
the Ehtesab Bureau to be appointed by the President on such terms and
conditions as may be prescribed. : '

ooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooo

ooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooo

Appoinﬁhents of officers and staff in the Ehtesab Bureau are provided under
section 32 of the Azad Jammu and Kashmir Ehtesab Bureau Act, 2001, which is
reproduced as under:-

"32. Appointment of Officers and Staff in the Ehtesab Bureau.--- (1) The
Chairman or an officer duly authorized by him may appoint such officer and

staff as he may consider necessary for the efficient performance of his functions .
and exercise of powers under this Act.

oooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooo
oooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooo
oooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooo

.......................................................................................

A combined reading of sections 5, 6 and 32 of the Azad Jammu and Kashmir Ehtesab
Bureau Act, 2001, shows that the powers for appointment against the posts of officers
and staff in the Ehtesab Bureau are exercise-able by the Ehtesab Bureau and vest in the
Chairman who shall exercise the same and may delegate the same to any of the officers.
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The Chairman passed the termination order, he has been arrayed as party in the line of

- the respondents. The necessary party is such a party in whose absence no effective order
or decree can be passed. This Court in the case reported as Ehtesab Bureau Azad
Jammu and Kashmir through Chief Prosecutor, Muzaffarabad v. Ch. Abdul Razzaq and
15 others 2004 YLR 1446, observed as under:--

"... The Ehtesab Bureau being neither a natural nor a juristic person, was not
competent to maintain any sort of legal proceedings including the appeal in the

High Court or Supreme Court. The appeal filed by Ehtesab Bureau was thus,
incompetent."

It was further observed by this Court in the case reported as Raja Nasim and 2
others v. Ehtesab Bureau AJ&K 2004 YLR 2292 as under:---

"The Ehtesab Bureau is a special institution of the Law Department and special
institutions have exclusive jurisdiction in the sphere of their functions assigned
to them under law but they cannot indulge in the matters outside the sphere of
the relevant law without the sanction of the Government. The litigation in any
matter in any Court is an extraneous matter. The Ehtesab Bureau cannot indulge
in litigation before the superior forums, like the High Court and the Supreme

Court in any matter having penal consequences without sanction of the
Government."

The Ehtesab Bureau is not a juristic person. It was not necessary to array the
Ehtesab Bureau as party in the line of the respondents. Thus, we draw the conclusion
that the Chairman Ehtesab Bureau is a necessary party. The Ehtesab Bureau is not a

necessary party.

9. Both the appellants challenged the order dated 6th June, 2012, through which
their services were terminated, by way of separate writ petitions. They prayed in their
writ petitions for setting aside the appointment orders of the persons, who have been
appointed against the posts of Deputy Director Legal and Technical Expert Banking on
deputations. The appointment orders of the appellants were made by the President,
Azad Jammu and Kashmir on 12th June, 2009 in the light of the provisions contained in
sections 32 and 42 of the Ehtesab Bureau Act, 2001 with the condition that the
appointment orders are purely temporary in nature. These do not confer any right for
permanent induction and continue till the rules are enforced under section 32 of the
Azad Jammu and Kashmir Ehtesab Bureau Act, 2001. It is necessary to reproduce the
appointment order of the appellants which is reproduced as under:

10. The Azad Jammu and Kashmir Ehtesab Bureau Service (Composition, Terms
and Conditions of Service) Rules, 2009, were made by the President on 22nd June,
2009. The Rules making powers under section 42 of the Azad Jammu and Kashmir
Ehtesab Bureau Act, 2001 vest in the President with consultation of the Chief Justice of
the High Court. Rule 42 is reproduced as under:-
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"42. Powers to Make Rules.--- The President, in consultation with the Chief

Justice of the High Court, may make Rules for carrying out the purposes of this
Act."

The provision in an unambiguous term provides that the President may make the Rules
in consultation with the Chief Justice of the High Court. The authority which is vested
with the powers to make the Rules, may frame the Rules consistent with the Act. The
Rules making power vested in the President in consultation with the Chief Justice of the
High Court. A perusal of the notification dated 22nd June, 2009, reveals that "the
President has been pleased to make Rules in the light of section 42 read with section 32
of the Azad Jammu and Kashmir Ehtesab Bureau, Act, 2001." It appears that these
Rules have not been made by the President with the consultation of the Chief Justice,
High Court. It is a celebrated principal of interpretation of statutes that if a thing is
provided to be done in a particular manner it has to be done in same manner or not at
all. This Court in the case reported as Muhammad Younas Tahir and another v. Shaukat

Aziz, Advocate, Muzaffarabad and others PLD 2012 SC (AJ&K) 48 has observed as
under:--

"26. It is celebrated principle of law that when a particular method for
performance of an act is prescribed under an Act or Rules, then such act must be
performed according to that particular method or not at all. ..."

In another case reported as Habibullah v. D.I.G. Police and 3 others [2004 SCR
378] it observed by this Court as under:--

".... It is a settled proposition of law that when a particular method of
performance of an act is prescribed under an Act or Rule then such act must be
performed according to the prescribed method along or not at all."

The codal provisions vest the Rule making powers in the President with the
consultation of the Chief Justice of the Azad Jammu and Kashmir High Court. The
Rules were framed by the President on 22nd June, 2009 without consultation with the
Chief Justice. After going through the above referred notification we summoned the
original file of Rules from the Law, Justice, Human Rights and Parliamentary Affairs
Department. The process for making of Rules was initiated by the President on 13th
June, 2009 and Rules were notified on 22nd June, 2009. The Chief Justice of the Azad
Jammu and Kashmir High Court was not consulted before framing of the Rules. Section
42 makes it clear that the President has no power to frame the Rules without
consultation of the Chief Justice, Azad Jammu and Kashmir High Court. The word
"consultation" has been defined in the case reported as Al-Jehad Trust through Raeesul
Mujahideen Habib-ul-Wahabb-ul-Khairi and others v. Federation of Pakistan and others
[PLD 1996 SC 324] which is reproduced as under:-

"47.  The word "consultation" used in the Constitutional provisions relating to
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the Judlclary is to be 1nterpreted in the llght of the exalted position of the
Judiciary as envrsaged in Islam as stated above, and also in the light of the

several provisions in the Constitution which relate to the Judlcxary guaranteemg
its independence ....."

| Thus, the Rules made w1thout consultatlon of the Chlef Justlce Azad Jammu and‘
Kashmlr High Court are not valid Rules and have no legal value

11.  The Ehtesab Bureau Act was promulgated in year 2001. Section 32 of the
original Act deals with the appointment of officers and staff in the Ehtesab Bureau. A
perusal of above referred section makes it abundantly clear that all the powers of
appomtment of ofﬁeers and staff vest in the Chalrman ,

12. The Ehtesab Bureau Act, 2001 was amended through Ordinance No. X1 of

2008, on 11th June, 2008. Through this Ordinance sections 32 and 42 were substltuted
which are reproduced as under --

"32, Appomtment of Officers and Staff in the Ehtesab Bureau - (1)

Appointment to'the post of officers and staff in Ehtesab Bureau shall be made in
the prescribed manner. .

oooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooo
oooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooo
oooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooo

oooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooo

"42, Power to Make Rules.--- The President may make rules for carrymg out -
the purposes of this Act."

, After - expiry of the Ordinance No.XII of 2008, the same was re-enacted on st
November, 2008 with effect from 11th October, 2008. This Ordinance expired on 7th
February, 2008 and was re-enacted on 14th F ebruary, 2009 with effect from 7th .
February, 2008. The Ehtesab Bureau Act, 2001 was amended through Act No.V of 2010

~on 11th March, 2010 with effect from 13th June, 2009 Section 42 was again substltuted ‘
which is reproduced as under:-

"42. ° Power to Make Rules.--- The Government may make rules for carrylng
out the purposes of this Act." :
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* The amended section 42 which has been given effect from 13th June, 2009, provides |
that Government may make the Rules for carrying out the purposes of this Act. The
Rules were framed by the President on 22nd June, 2009. Section 42 was substituted
through successive Ordinance issued on 11th June, 2008 and remained in forced till 7th
June, 2009. The Rules were framed by the President on 22nd June 2009 when the
‘Ordinance had elapsed after completing its life. It is celebrated principal of law that
when a temporary statute repeals the permanent statute or its.any provision, such
deletion shall remain in force or operative till the existence of temporary statute. On
expiry of the life of the temporary statute, the permanent statute or its provision shall

- stand automatically revived. It was observed by this Court in the case reported as
" Messrs Qureshi Vegetable Ghee Mills v. Dy. Collector Exmse and Taxation, Mirpur and
others [1994 SCR 123] as under:-

... There is a ring of authorities on the point that if temporary legislation repeals
a permanent legislation the permanent legislation revive when the life of
temporary legislation, i.e., an Ordinance, comes to an end or the same’is
otherwise repealed. Reference may be made to Crown v. Ghulam Muhammad
(PLD 1950 Lah. 479), Arbab Muhammad Hasham Khan v. The Crown (PLD
1953 Pesh. 72), Abdur Rashid v. The State (PLD 1957 Lah. 400), The Sargodha-
Bhera Bus Service v. The Province of West Pakistan (PLD 1958 Lah. 77), The
State v. Muhammad Sharif (PLD 1960 Lah. 236) and Messrs Nau-Asio Trading
Co. Ltd. v. Sh. Saeed Ahmed, Civil Judge, III Class (PLD 1966 Lah. 269)."

The power to frame Rules under the original section 42 vested in the President
with the consultation of the Chief Justice of the Azad Jammu and Kashmir High Court.
Through amendment the President was empowered to frame Rules without the
consultation of the Chief Justice on 11th June 2008. This power remained vested in the
President up to 7th June, 2009. The Rules were framed by the President on 22nd June
2009. On the said date, the Rules can only be framed by the President with the
consultation of the Chief Justice of the High Court. The Rules were not made according
to the statutory provisions, have no legal force.

13. The appellants claimed their right on the basis of order of appointment made by
the President on 12th June, 2009. As has been discussed above that on 12th June 2009,
it was only the Chairman Ehtesab Bureau, who had powers to appoint the officers and
staff in the Ehtesab Bureau. Under section 32 of the Ehtesab Bureau Act, 2001, the
President had no powers on the said date to appoint a person in the Ehtesab Bureau. The
extra ordinary remedy by way of writ petition under section 44 of the Azad Jammu and
Kashmir Interim Constitution Act, 1974, is an equitable remedy. A person who has not’
come in the Court with clean hands has no right to maintain a writ petition under section
44 of the Azad Jammu and Kashmir Interim Constitution Act, 1974. The appointment
order of the appellants dated 12th June, 2009 is an ill-gotten gain. The law is settled on
the point since long that writ cannot be issued for retention of the ill-gotten-gains. This
Court in the case reported as AJ&K Government and 4 others v. Mohi-ud-Din Islamic
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University and 2 others [2014 SCR 382] while relying upon the cases reported as
* Nawab Syed Raunnaq Al etc. v. Chief Settlement Commissioner and others [PLD 1973 -
SC 236], Bashir Ahmed Khan v. Custodian and another [1992 SCR 149] and Custodian

of Evacuee Property and 7 others v. Tariq Mahmood Butt [2001 YLR 3 139] observed as
under:- _

"14.  Now we advert to the argument advanced by the learned counsel for the
appellants that the writ jurisdiction cannot be invoked to protect the ill-gotten-
gain. As we have observed in the preceding para that MOU/agreement dated
14.9.2006 was not executed in accordance with law, therefore, the benefits

“derived by the respondents under this agreement cannot be termed as ill-gotten-
gains. It is now settled that the writ jurisdiction of the High Court cannot be
invoiced to protect the ill-gotten-gains. Our this view finds support from a case
reported as Bashir Ahmed Khan v. Custodian and another [1992 SCR 149]
wherein it was held by thls Court as under:--

"Even if it is assumed that the delay in filing the revision petition before the
Custodian was not rightly condoned, the fact remains that the writ jurisdiction
cannot be exercised in aid of perpetuation of injustice or to protect an ill-gotten-
gain by a person. If a party seeks relief by invoking writ jurisdiction, it must
show that is has come with clean hands: it has a tangible right, if not a purely
legal right, which has been violated. The possession of Noor Ahmed over the
suit land was an illegal possession which was not approved by the Custodian or
the Rehabilitation Authorities. Therefore, the allotment of the appellant having
been made in contravention of law cannot be protected by assailing the order of
the Custodian by invoking writ jurisdiction of the High Court. Even if it is found
that the Custodian was not justified in condoning the delay in filing the revision

petition before him, his order cannot be disturbed in exercise of writ
jurisdiction...' :

In another case reported as Custodlan of Evacuee Property and 7 others v. Tariq
Mahmood Butt [2001 YLR 3139] while resolving the same point it has been
held as under:-

"6. There is yet another important aspect of the matter. It may be observed
that an aggrieved person is not permitted to invoke the writ jurisdiction for the
perpetuation of injustice or to save his ill-gotten-gains. Thus, the respondent,
after having got the land at his own instance in lieu of the land allotted to him,

cannot turn round and say that he was still entltled to receive the compensation
of the evacuee land which was allotted to him ..

Similarly in a case reported as Nawab Syed Ravnaq Alj etc. v. Chief Settlement
Commissioner and others [PLD 1973 SC 236, it was observed as under:-

"An order in the nature of a writ of certiorari or mandamus is a discretionary
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order. Its object is to foster justice and right a wrong. Therefore, before a person
can be permitted to invoke this discretionary power of a Court, it must be shown
that the order sought to be set aside had occasioned some injustice to the parties.
If it does not work any injustice to any party, rather it curses a manifest
illegality, then the extraordinary jurisdiction ought not to be allowed to be
invoked."

- The writ petitions filed by the appellants were liable to be dismissed on the |
above stated sole ground as well.

14. Through amending Act No.V of 2010, section 32 has been amended with effect
from 13th June, 2009. Subsection (1) of section 32 provides that appointments on the
posts of officers and staff in the Ehtesab Bureau shall be made in the prescribed manner
and prescribed means "prescribed by rules made under this Act". As has been observed
above that the Rules framed by the President on 22nd June, 2009, have no legal force
because at the said date the President had no powers to frame the Rules. The amending
Act has been given effect from 13th June, 2009. The legislature has power to apply an
Act with retrospective effect and retrospective effect shall not affect any right accrued
to a party. No Rules were framed by the Government between 18th June, 2010, when
the Act was promulgated and 13th June, 2009 from the date the Act was given effect. It
is manifest that no Rules were framed by the Government during this period and
practically till to date no Rules have been framed by the Government. In the absence of
any Rule, there is no mode for appointment in the light of provisions contained in
section 32 of the Ehtesab Bureau Act, 2001. '

15. Here we may observe that the Ehtesab Bureau is an important institution of the
State. Under section 32 of the Act, 2001, all the appointments in the Ehtesab Bureau
have to be made in a prescribed manner. Clause (qq) of section 4 of the Ehtesab Bureau
Act, was added through amending Act No.V of 2010, which says that "prescribed
means prescribed by rules made under this Act" The amendment was introduced in the
Act, 2010 with effect from 13th June, 2009. It is the duty of the Government to provide
a mode for appointment of the officers and staff in the Ehtesab Bureau while framing
the Rules. Non-framing of Rules is a serious violation of the Act and it creates
hardships for the appointment of officers and staff in the Ehtesab Bureau. It is desirable

that Government shall frame the Rules under section 32 of the Ehtesab Bureau, Act,
2001, forthwith.

The result of the above discussion is that finding no force in these appeals, these
are hereby dismissed with no order as to costs.

ZC/11/SC(AJ&K) Appeal dismissed.
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OFFICE OF THE DC MALAKAND/
GOMMANQ&NT MALAKAND LEVIES

NO.____/  nc

DATED MALAKAND THE N / ¢ 2’»}2022
'Ph;‘me‘ 0832-452080 Fax: 0932-450557

QFFICE ORDER

In pursuance of Section Officer. (Police-Il), Home & TA's Department,
Khyber Pakhtunkhwa, Peshawar vide endorsement No.SO(Police-l1)/HD/2-1/Malakand
dated 14-02-2022, the competent authority i.e. Secretary Home issued retirement order
of No.3463 Farid Ullah Subedar Major, Malakand. Levies from service on completion of
~ the requisite three {03) years tenure as Subedar Major with full pe'nsionary henefits with

- effect from 27-11.2021 (FN) as per Amended Levy Rules 2021, Furthermore the periad
spent under suspension may be treated as on duty

e
-
f .
DC MALAKAND/COMMANDANT
L MALAKAND LEVIES MALAKAND
no. 243 0 -3 e | | |

Copy fqmarded to the:-

1. Seclicn Officer (Police-ll), Home & TA's Depar&mem Khyber Pakhtunkiwa,
. Peshawar, for information with reference to his letter referred above.
2. District Accounts Officer, Malakand.
3 Subedar Major Malakand Levies.
L4, Official concerned. - :

For information and necessary action.

N . H

, -~ DC MALAKANDICOM&?IANDANT
A MALAKAND LEVij MALAKAND

I -
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LETORE N KIVEBER PAKLECUNKLYA SERMICES TRUILINAT, LESH AV AR

Service Appent No, 12464082020
Dite ol Institution 1, 010.2020

Iitte v Declsion 25.02.2021
(Appellnnt)

Kilayutullab, ehsildar, Peshnwar,
VERSUS

" - rere . il Qoerelnev. Civil Secrcuiri,

The Govt. of Khiyber Pakhiwklwa tlhvough Chiel” Scerclnry, Civil Suecrebi

) . (Ruespundeius)

Peshawar and twvo others.

- —

Prosent:
——— [Far Appeliant.

MRKHALUD REFMAN,
Advocoic

MR, MUNAMMAD RASIIEED,

Deputy District Attorney For respondents.

MR MEAN MUHAMDMAD -~ MEMBER(IxCentive)
MERTAMID FARCOQ DURRA‘NI.. --- CHATRMAN

JUDGEMENT.
AMTAN MUNAMMAD, MEMBER(E):- The instant service appen) has been

instituted under Scction-4 of (he Khyber Pukhtunkhwa Services Tribunad Act, 1974,
ainst the impugned notification dated 02.07.2020 avlicreby the appellant stands

deferred for promotion w PMS (3S-17} und the impupned appeliale veder dated

22.09.2020 vide which departmentul appeal of the appelling was turmed down,

FACTS..

02 Brief facts feading o the service appeal are thiv the appetiant was tnitially

‘appointed as Naib “Tehsildur (BS-14) through Public,Svivice Commission i 2009

wha-avas then. promoted (6 (i past of Tehsildai (BS-16) on- 17:1.2019. the
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o086, 0t he anpeliont:.odiihe: giulind (g CREA, oAb vdipd nliont Goparinento: LD,
-pending.initie: Apei deurt gng:H i igisictigi il o desided-nftarsouteomisi6F M,
lhc notificativn;dited 102:07:2020, -

prcfcrmd &epaxtmcnml hppeal WhitH: Wad: gejucted by “tfie .cOMPEIGALY ~amhomy o .
22 09-2020 hence; the:instant gervice” appdni bcforc -the Serviced’ 'I‘tibuml son .

GPLA: The appetian - feclingugpreved With

21102020
03 Werhave heard ihge: w:guments of . ieamed\counsci fomhe'siiiﬁfi?n@y1‘?9-“"211;55-'-

S -Attoraey. FoF repondenisund; perised The: rscord HoToREbLY;

Baputy Distric
. ARGUMENTS!
cial SelcChonBoafd

04. Leamed gounsel for the appellant’s ‘coiienged that Proyiue
has:made CPLA, 8s- basis for‘defermient of the’ a pellant s pmmonon A hlghﬁf -post

d of:the' CPLAS; !hat the: appelant ! h
' Khyber “Pakhtunkhwa Services:

4'.13,'13.83307 (PMS). Background ad ‘been removed:
from -service .on dxsclplmary pmceedmgs and the
judgmcnt dated 20.1 1.2015 in service

Tribunal xemstaled him:in seTvice- through-its
appeal No. 1099/2014 against which the rc,sp,ondcn,tfdc,parhnen,t sibsequently-filed ‘
CPLA in the august Supreme Court of Pakistan and avhich is still pe
al the PSB :could. not convene its. 'scheduled: megting on

nding there: 1L

was f,uriher‘-a’rgued th
20.02.2020 when the appellant was on the panel of officers for -consideration to be’

promoted to BS-17 in Provincial Management Service. It

was (herefore not his fault

and-as such was eligible for promotion from that date due 1o availability of vacancy
falling in quota reserved for promotion at that very point of time. As 8 resuit of not

PSB. 123 dircct recruitees in BS-17 (PMS) recommended
052020 rendering the

ot

convening moeting of the

by ihe .Public Service Commission were notified on 29
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57 BIPATIL hiVe o e it from: promotioniquoiy ﬁtm ':.nd then'in

- direot ox: Inge

& ﬁ !ﬂ@ Auotd.. Flo 1;\1016;t j:.ctlon-? of the; Khyber Putditunita Civi- X
Servans A, - T A [
Sevams: el 1973 reod W Section7(3) nofthe. Khyber: Buldhiunichwin EIVH;

Servants (Appolatment, Promiction and ¢ e
Servums (Appointment, Promotics dand Transter)-Rules 198570 yvell pare-V(a)iof

the PFOInotion Policy and submited: thet o
» binotiof Policy-and submitted that deferment is.recommended;whe-iritere-
seniority ‘is< dlsputedfs&t‘)judi'gg;.: dls‘-iplmary/dcpnrmenmlpmccedmgs,ure ‘pending
O )E Cdossie s ey Ve e BRERD . ., t Ny PR A ot iy
or PER dossicr of siyoffiser isfiscomipléle. The dppellant was ot hit by aay.of e,

categdry of deficiency and as:such he was by &l iﬁé”ﬁ:‘i’s"ihuéiﬁl'éiﬁot: .promonog,tg

BS:-17: More=so” ‘even in subscquem BSB.:meeting:hi

deferred on the’ ground that ‘CPLA:weS: pcading . the Apex ‘¢ongt and: ‘his. ceriier

promotion, as Tehsildar on. 17013019 was “also, conditional SWBJECT forthe sdid

.CPLA. This is again an illegdl ‘and 1llogu:al grolind. afid the appellait- hgs. been.

eard bccausci'jb;’c_ris"’;g-Sﬁllﬁgappg-.could-ﬁc field 4s2 B

him of promotion ‘which is*#" vested ngbt -of 1be appellant. ‘_H"e .quoted soine!other.

officeis such asFazal 'Hussnin,:.Gﬁ;ﬂgfr;'gﬂabiﬁ,j-ﬁltgl {jc. Rehman and Habib Anif etes
mmended by the PSB.dc‘spitc the. fact that their CPLA was pending; .

before the Apex court 2t relevant point-of fimc. T6:strerigthen his arguments (he

learned counsel for the appellunt placed reliance on order ﬁo._ XX of Supreme Court

Rules 1980, 1993 SCMR 2258, 2003 PLC (C8)503, 2006 SCMR 1938 and 2010

condemned unh ar to-deprive.

who were reco

PLC (C.S) 760.

05. Learned Deputy Disulct Alloruey, contrary to. the arguments of learned

counsel for the appellant, raised preliminary objection: on maintainability of the

appeal under Section-4 (b)(i) and contended that determining the suitability of an.

officer for a particular post falls.in the domain of DPC/PSB and as such the Services
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unFcasonablé bt wlse fof. coversd Widert
Ut also nol..covéred under:the relevant law, rulessand’ promgiion, *
¢ ¢rulessand’ promgtion; '

policy."He disc raised objection: on .
‘ d objection: on the coritetion of \edrned . goimse) Tor-appeliant \
With fepard 16. the notificatiéii' SF digect s TR
Y notificatioii’ 6 diect retniities dnted;29.05:2020 Tainly on the:
-ground that it has neithes: b o o
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appeal. Similar
ly, 123 privite fespondenis in nétification dated 39.05,2020, Hgve. pol:
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efects-and liable to.be dismissed even on- ground:of .meritg.,;4Rcligtjc.ei'W.351

placed on case law reported as 2005 SCMR ;1;7';;:‘_;;“; L2008 Supreme Court; 769

CONCLUSION..

06,  Without touching the facts; ci@cuxnstanlcéé‘,ﬁh"d.métils of thi ¢ase the Sl“f"Sﬁdﬁ
) which

of jurisdiction comes in the way of adjudication .undér’ Seetions4 (o))

stipulates that:-

ental authori determining—-.
herwise of 2 person to be appointed
omoted to a higher

decision of a departm
(i) the fitness or ot
to or hold a particular post of to be pr
ost or grade.
We understand that the Provincial

Selection Board met on 09.06.2020 10 determine

the fitness or otherwise of (he officers on penal for consideration to be promo’ted to
next higher scale i.e from BS-16 to BS-17 and scrutiny of the documentsiservice

record was the prime and sole criteria before the PSB which the forum did take into
consideration before making its recommendations to the competent Authority for

approval. As this Tribunal is hit by the ab

ove mentioned provision of law, the
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[Supreme Court of Pakistan]

Present: Gulzar Ahmed, C.J. and ljaz ul Ahsan, J
ABDUL SATTAR JATOI---Appellant

Versus

CHIEF MINISTER SINDH through Principal Secretary, Chief Minister Secretariat, Karachi
and others---Respondents

Civil Appeal No. 1167 of 2020, decided on 10th January, 2022.

(Against the judgment dated 22.09.2020, passed by the Sindh Service Tribunal, Karachi in Appeal
No0.1009 of 2019)

(a) Sindh Service Tribunals Act (XV of 1973)---

----S. 4, proviso (b)---Appeal to Tribunal---Jurisdiction of Tribunal---Scope---Proviso (b) of S. 4 of
the Sindh Service Tribunals Act, 1973 ('Act of 1973'), bars filing of a service appeal before the
“Tribunal against an order or a decision of a departmental authority determining the fitness or
otherwise of a person to be appointed to or hold a particular post or to be promoted to a higher post
or grade---Said provision deals with a situation that, the departmental authority has dealt with the
matter of promotions of all the employees eligible for promotion to a post and having found a
certain employee to be fit for promotion, promoted him---Remaining civil servants whose case for
promotion was considered but found not fit to be promoted, such civil servants' service appeals
before the Tribunal would not lie.

Proviso (b) of section 4 of the Sindh Service Tribunals Act, 1973 ("'Act of 1973"), bars filing of a
.service appeal before the Tribunal against an order or a decision of a departmental authority
determining the fitness or otherwise of a person to be appointed to or hold a particular post or to be
promoted to a higher post or grade. This provision deals with a situation that the departmental
authority has dealt with the matter of promotions of all the employees eligible for promotion to a
post and having found a certain employee to be fit for promotion, promoted him. The remaining
civil servants whose case for promotion was considered but found not fit to be promoted, such civil
servants' service appeals before the Tribunal would not lie. In the present case, no such order or
decision, determining the fitness or otherwise of a person to be appointed, has either been made by
the departmental authority nor the question of fitness of the appellant to be promoted has at all been
raised. The grievance, in the service appeal filed by the respondent before the Tribunal was that the
departmental authority did not at all consider the case of the appellant's own batch-mates including
the respondent who were working in the post of BPS-19 in the Health Department for promotion to
the post of BPS-20, 1 that, only the appellant was picked up by the departmental authority for grant
of promotion to him in BPS-20 and the senior batch-mates of the appellant have altogether not been
considered for granting of promotion to the post of BPS-20. Had the departmental authority
considered the case of promotion of all the batch-mates of the appellant working in BPS-19 in the
Health Department and the respondent having been found not fit for promotion to the post of BPS-
20 by the departmental authority, the service appeal on such question would have been barred
before the Tribunal, but such is not the case in hand before the Court. Thus, the Tribunal had

Jurisdiction to entertain the service appeal filed by the respondent.

Shafi Muhammad Mughal v. Secretary Establishment Division and others iOOl SCMR 1446;
Zafar Igbal v. M.G.O. M.G.O. Branch, GHQ Rawalpindi and 3 others 1995 SCMR 881 and Miss
Zubaida Khatoon v. Mrs. Tehmina Sajid Sheikh and others 2011 PLC (C.S.) 596 distinguished.

(b) Civil service---

----Promotion---Merit---Competent authority is bound to consider all eligible candidates for
promotion on merit---In the matter of civil servige, there should not at all be any instance where the
competent authority is found to be accommodating any one civil servant for grant of promotion by
not considering or ignoring all other equals and even seniors.

Competent authority while considering grant of promotion is duty bound and obliged under the
law to consider merit of all the eligible candidates and after due deliberations, to grant promotion to
such eligible candidates who are found to be most meritorious among them. The law does not
permit the competent authority to just pick one specific person and amend the rules for him and then

https:/iwww.pakistanlawsite.com/Login/PrintCaselLaw?caseName=2022S773 1110
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for absorption of the appellant. Through Notification dated 25.11.2016, the appellant was absorbed
as Director (Administration, Accounts and Development) (BPS-19), Liaquat University Hospital,
Hyderabad. Through further Notification dated 06.03.2018, rules for appointment were amended
and a person specific post of Director {Administration, Accounts and Development) in BPS-20 was
created for the appellant in the Health Department, Government of Sindh. Through further
Notification dated 01.06.2018, the appellant was promoted to the post of Director (Administration,
Accounts and Development) in BPS-20 on regular basis with immediate effect. The respondent was
aggrieved of this last mentioned Notification and thus, submitted a departmental appeal. The
respondent did not receive response to the departmental appeal, therefore, he filed Service Appeal
No0.993 of 2018 in the Sindh Service Tribunal, Karachi (the Tribunal). He made the appellant as
Respondent No.4 in the said service appeal and prayed that the promotion of the appellant as
Director (Administration, Accounts and Development) in BPS-20 be cancelled and withdrawn, and
the said post be filled up amongst the most senior officers on the basis of seniority-cum-fitness and
in accordance with law. This service appeal of the respondent was dismissed as premature vide
order dated 30.08.2019 and he was allowed to file departmental appeal and then to file service
appcal within 90 days of filing of the departmental appeal. The respondent scems to have filed
departmental review appeal/petition and getting no response on the same, again filed a service
appeal in the Sindh Service Tribunal. The appellant was impleaded as Respondent No.5 in this
service appeal. After hearing the learned counsel for the parties, the Tribunal through its impugned
judgment dated 22.09.2020, disposed of the appeal by noting, inter alia, as follows:-

"17. It was told to us that currently the respondent No.05 has been relieved of the charge of the
post of BS-20 Liaquat University Hospital, Hyderabad/Jlamshoro and he has reported to
Health Department. He is therefore to stay there and be treated and posted in BS-19 like his
batch-mates obeying the judgment of the Hon'ble Supreme Court in letter and spirit. His
promotion to BS-20 is set aside.”

As noted above, the Tribunal has set aside the promotion of the appellant as an Officer of BPS-
20.

4. Learned counsel for the appellant has contended that the very service appeal filed by the
respondent before the Tribunal was not maintainable and in this regard made reference to section
4(b) of the Sindh Service Tribunals Act, 1973. He further contended that the officers of the Health
Department were considered for promotion by the Provincial Selection Board No.ll held on
27.1.2010 and the appellant so also the respondent and other five officials were granted promotion
from the post of Deputy District Officer (Planning and Development) (BPS-18) to the post of
District Officer (Administration, Accounts and Development) (BPS-19) and one as Additional
Director Development. He further contended that through the Sindh (Repeal of the Sindh Local
Government Ordinance, 2001 and Revival of the Sindh Local Government Ordinance, 1979) Act,
2011 (the Act of 2011), the Sindh Local Government Ordinance, 2001 was repealed and the Sindh
Local Government Ordinance, 1979 was revived, and further on promulgation of the Act of 2011,
the posts held by the appellant and the respondent were abolished and while the appellant was
placed in the surplus-pool, the respondent continued to work in the Health Department in BPS-19.
He contended that under Rule 9-A of the Sindh Civil Servants (Appointment, Promotion and
Transfer) Rules, 1974, the SGA&CD being parent Department was competent to post the appellant
in any other department and could also be re-designated. He further contended that having been
posted as Additional Medical Superintendent (BPS-19) in Liaquat University Hospital, Hyderabad
and re-designated as Director (Administration, Accounts and Devclopment) (BPS-19) on non-
clinical side, and the said Hospital being attached department of the Health Department, in terms of
the recruitment rules, the post of Director (Administration, Accounts and Development) (BPS-20)
was created and the appellant was promoted to the said post. He contended that there was no
illegality mn the promotion of the appellant and in this respect relied upon the cases of Shafi
Muhammad Mughal v. Secretary, Establishment Division and others (2001 SCMR 1446), Zafar
Igbal v. M.G.O., M.G.O. Branch, GHQ Rawalpindi and 3 others (1995 SCMR 881), Miss Zubaida
Khatoon v. Mrs. Tehmina Sajid Sheikh and others (2011 PLC (C.S.) 396), Messrs Associated
Cement Companies Ltd. v. Pakistan through the Commissioner o Income-Tax, Lahore Range,
Lahore and 7 others (PLD 1978 SC 151), Dr. Ehsan-ul-Haq v. The Province of Punjab and others
(1980 SCMR 972), Abdul Sattar v. Fedcration of Pakistan and others (2013 SCMR 911), Anwarul
Haq v. Federation of Pakistan through Secretary, Establishment Division, [slamabad and 13 others
(1995 SCMR 1505), The Chairman, P.I.A.C. and others v. Nasim Malik (PLD 1990 SC 951), M.A.
Ghafoor, Senior Mechanical Officer, Headquarters Office, Pakistan Railways, Lahore v, I[slamic
Republic of Pakistan through Secretary Establishment Division, Government of Pakistan, Islamabad
and 24 others (2002 PLC (C.S.) 1641) and Government of Balochistan through Secretary, Services
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and General Administration Department and another v. Khawaja Muhammad Naseer (2009 PLC
(C.S8)) 513).

5. The learned Additional Advocate General, Sindh appearing for the official respondents did not
oppose the contentions of the learned counsel for the appellant.

6. The respondent appeared in person and argued his case himself. He has supported the
impugned judgment and contended that the appellant was junior to him since the initial appointment
and at no point of time the appellant was ever made senior to him. He contended that a person
specific post of Director (Administration, Accounts and Development) in BPS-20 was created for
the appellant and on the desire of the appellant, he was also promoted to such post. He further
contended that all along special rules have been made for the appellant and he has been favoured by
the official respondents and in doing so, the official respondents committed grave illegality, for that,
he being senior to the appellant in BPS-19 in the Health Department, his case for promotion was not
considered for the post of BPS-20.

7. The learned counsel for the appellant in the end has contended that the very service appeal
filed by the respondent before the Tribunal was time barred.

8. We have considered the submissions made by the learned counsel for the appellant as well as
the learned Additional Advocate Genera], Sindh and the respondent who appeared in person, and
have also gone through the record of the case.

9. We will take up the question of limitation of filing of service appeal by the respondent before
the Tribunal in the first place. From the impugned judgment, we note that there is no discussion by
the Tribunal on the point of limitation of the service appeal filed by the respondent before it but as
the question of limitation being also a question of law, we would like to address the same. The
appellant in the very memo of his service appeal before the Tribunal has raised grievance against
the order dated is 01.06.2018 of promotion of his junior/batch-mate i.e. the appellant from BPS-19
to BPS-20 and has alleged that he has filed appeal in the Office of the Secretary Health through
proper channel with an advance copy in the Office of the Worthy Chief Minister and Secretary,
SGA&CD but as no response was received, he filed Service Appeal No0.993 of 2018, in the
Tribunal, which was decided by the Tribunal vide its order dated 30.08.2019, which is as follows:-

“Learned Additional Advocate General present for the respondents. He files statement whereby
the respondents Nos.l and 3 have adopted the written statement filed by the respondent
No.02. The same is taken on record, copy supplied to the appellant. When pointed out to the
appellant that the preliminary objections have been raised by the respondents that his
departmental appeal has been filed before wrong forum and also the appellant did not file the
service appeal immediately within the period of 30 days after the lapse of 90 days of his
departmental appeal. Therefore he is supposed to wait for the final decision in the
departmental appeal.

After getting apprised of those objections, the appellant request for passing any appropriate
order. The appeal being premature is dismissed. The appellant shall be at liberty to correct
his steps under law and file appeal/review before the competent authority to decide it. He
shall be at liberty to file appeal before this Tribunal in case his proper petition/review/appeal
is not disposed of within 90 days of the institution thereof. Appellant has expressed his
apprehension that his fresh review/petition may not be received by the competent authority
on that the Ilearned Additional Advocate General, Sindh assures that when the
petition/review/appeal is ready for the presentation he shall get it received by the concerned

authority."”

10. Pursuant to the order of the Tribunal, the respondent appears to have filed a review
appeal/petition for cancellation of promotion order of the appellant and having received no
response, again filed the service appeal before the Tribunal with the prayer seeking, inter aha, that
promotion of the appellant as Director (Administration, Accounts and Development) (BPS-20) vide
Notification dated 01.06.2018 may be cancelled/withdrawn and promotion be made amongst the
senior most officers, including the respondent on seniority-cum-fitness basis. The contention of the
lcarned counsel for the appellant is that the limitation has to be counted from 01.06.2018, on which
date the Notification of promotion to the post of BPS-20 of the appellant was issued. He has
contended that review appeal was filed by the respondent on 13.09.2019, was barred by one year,
three months and 12 days. Though such a submission has been made by the learned counsel for the
appellant but has not taken into consideration that earlier too the respondent had filed Service
Appcal No.993 of 2018 and the Tribunal vide its order dated 30.08.2019 dismissed the same as
premature and allowed the respondent to file appeal/review before the competent authority and then
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he was at liberty to file the appeal before the Tribunal within 90 days of filing of the appeal/review.
It is apparent from the document available at page-91 of the paper book that the respondent has
submitted the review appeal/petition and the same was forwarded by the Medical Superintendent,
Peoples Medical College Hospital, Nawabshah (Shaheed Benazir Abad) under his covering letter
dated 13.09.2019 to the Secretary, Government of Sindh, Health Department, Karachi. Going
through the order of the Tribunal dated 30.08.2019, in which the appellant was duly represented but
he did not challenge the same, the respondent having submitted the review appeal/petition in terms
of the order of the Tribunal and then filed the service appeal before the Tribunal on 24.12.2019, we
are unable to find the service appeal to be time barred as claimed by the learned counsel for the
appellant.

L1. The submission of the learned counsel for the appellant that the Tribunal had no jurisdiction
to entertain the service appeal filed by the respondent revolves around section 4(b) of the Sindh
Service Tribunals Act, 1973 (the Act of 1973), which provides that no appeal shall lie to a Tribunal
against an order or a decision of a departmental authority determining the fitness or otherwise of a
person, to be appointed to or hold a particular post or, to be promoted to a higher post or grade. The
respondent in his service appeal before the Tribunal has made the following prayer:

“Under the circumstances it is humbly prayed in the interest of justice.

i. The promotion of Mr. Abdul Sattar Jatoi as Director Administration Accounts and
Development BPS-20 be cancelled immediately from 01.6.2018 and the same may be filled
by the way of promotion from amongst the seniors including appellant on the basis of fitness
cum senjority in accordance with law by modification of rules of promotion.

it. The post of Director Administration Accounts and Development/Director Development and
Evaluation BPS-20 ‘may be created in any of similar institution viz Civil Hospital
Karachi/PMC Hospital Nawabshah/CMC Hospital Larkana/ Directorate General Health
Services Sindh, Hyderabad as created at LMC Hyderabad for promotion of Seniors with
financial benefits of same date (01.06.2018) including appellant based on fitness cum
seniority in accordance with law.

iii. Any other relief may be awarded as deemed just and proper.”

The above prayer shows that the respondent has challenged the promotion of the appellant as
Director (Administration, Accounts and Development) (BPS-20) and has sought cancellation of
notification dated 01.06.2018 by which the appellant was promoted. The respondent has also prayed
that the post of Director (Administration, Accounts and Development) (BPS-20) be filled up by way
of promotion from amongst the seniors including the respondent on the basis of seniority-cum-
fitness and in accordance with law by modification of rules for promotion. The respondent has also
prayed that the post of Director (Administration, Accounts and Development/Director Development
and Evaluation (BPS-20) may be created in any of the similar institutions viz Civil Hospital
Karachi/PMC Hospital Nawabshah/CMC Hospital, Larkana/ Directorate General Health Services
Sindh, Hyderabad, as is created in LMC Hyderabad.

12. 1t is to be noted that proviso (b) of section 4 of the Act

ot 1973, as noted above, bars filing of a service appeal before the Tribunal against an order or a
decision of a departmental authority determining the fitness or otherwise of a person to be appointed
to or hold a particular post or to be promoted to a higher post or grade. This provision deals with a
situation that the departmental authority has dealt with the matter of promotions of all the
employees eligible for promotion to a post and having found a certain employee to be fit for
promotion, promoted him the remaining civil servants whose case for promotion was considered but
found not fit to be promoted, such civil servants' service appeals before the Tribunal were not lie. In
the present case, no such order or decision, determining the fitness or otherwise of a person to be
appointed, has either been made by the departmental authority nor the question of fitness of the
appetlant to be promoted has at all been raised. The grievance in the service appeal filed by the
respondent before the Tribunal was that the departmental authority did not at all consider the case of
the appellant's own batch-mates including the respondent who were working in the post of BPS-19
in the Health Department for promotion to the post of BPS-20, in that, only the appellant was
picked up by the departmental authority for grant of promotion to him in BPS-20 and the senior
batch-mates of the appellant have altogether not been considered for granting of promotion to the
post of BPS-20. Had the departmental authority considered the case of promotion of all the batch-
mates of the appellant working in BPS-19 in the Health Department and the respondent having been
found not fit for promotion to the post of BPS-20 by the departmental authority, the service appeal
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on such question would have been barred before the Tribunal, such is not the case in hand before the
Court. '

I3. The next submission of the learned counsel for the appellant is that on repeal of the Act of
2011, the post of District Officer Planning and Development (BPS-19) in the Health Department
was abolished and the appellant was justifiably placed in surplus-pool and being available in the
surplus-pool, SGA&CD was competent to post the appellant in any other department and on any
other post.

14. We note that although the Act of 2011 was repealed but the Health Department continued to
operate, in that, as contended by the learned counsel for the appellant himself, the respondent
continued to serve the said department. It seems that out of all the District Officers (Administration,
Accounts and Development) (BPS-19) only the appellant's name appears to have been put in
surplus-pool, upon which the wish list of the appellant started and through notification dated
02.07.2013, the competent authority eagerly complied with such wish of the appellant by inducting
him in the Provincial Secretariat Service cadre in the equivalent post of BPS-19 by notification
dated 10.01.2013. Such absorption/induction of the appellant was withdrawn on 02.07.2013, upon
which the appellant himself made an application dated 25.07.2013 to the Chief Secretary,
Government of Sindh requesting that he may be posted/absorbed back against non-cadre position at
Liaquat University Hospital, Hyderabad/Jamshoro by re-designating his existing post of BPS-19 as
Director (Administration, Accounts and Development). On this request of the appellant, summary
dated 12.12.2013 was floated for the approval of the Chief Minister, Sindh, recommending that one
post of Additional Medical Superintendent (BPS-19) in Liaquat University Hospital, Hyderabad
may be re -designated on non-clinical side as Director (Administration, Accounts and Development)
(BPS-19) and the appellant be absorbed against such post. Vide notification dated 09.01.2014, the
appellant was posted as Project Director, Project Management and Implementation Unit (PMIU),
Education and Literacy Department. This notification was cancelled/withdrawn vide notification
dated 20.08.2014 and the appellant was asked to report to his parent department as District Officer
(Administration, Accounts and Development) (BPS-19). Through an order dated 09.11.2016, one
post of Additional Medical Superintendent (BPS-19), Liaquat University Hospital, Hyderabad was
sanctioned and re-designated as Director (Administration, Accounts and Development) (BPS-19) on
non-clinical side for specific absorption of the appellant. Through notification dated 25.11.2016, the
appellant was absorbed as Director (Administration, Accounts.and Development) (BPS-19) in the
Liaquat University Hospital, Hyderabad. The wish list of the appellant did not end there and the
departmental authority continued to be too eager to accommodate him to the post of appellant's own
desire. For doing so, through notification dated 06.03.2018, the rules were amended, so that the
appellant could be appointed to the post of Director (Administration, Accounts and Development) in
BPS-20 in the Health Department. This amendment in the rules was made person specific to
accommodate the appellant alone and the appellant, out of so many other batch-mates in BPS-19 in
the Health Department, was granted promotion vide notification dated 01.06.2018 from BPS-19 to
BPS-20 and the post of Director {Administration, Accounts and Development) was shown to be the

post of BPS-20.

15. The law regarding grant of promotion by the competent authority is well settled that the
competent authority while considering grant of promotion is duty bound and obliged under the law
to consider merit of all the eligible candidates and after due deliberations, to grant promotion to
such eligible candidates who are found to be most meritorious among them. The law does not
permit to the competent authority to just pick one specific person and amend the rules for him and
then create a post and oblige and grant promotion to that one person. The rule is that the competent
authority 1s bound to consider all eligible candidates for promotion on merit. This is the requirement
of Article 4 of the Constitution of the Islamic Republic of Pakistan, 1973, which lays down as a
command that to enjoy the protection of law and to be treated in accordance with law is the
inalienable right of every citizen, whoever he may be. Further Article 25 of the Constitution as a
Fundamental Right, prohibits discrimination and requires that all citizens are equal before law and
are entitled to equal protection of law.

16. As noted above, the respondent and the appellant were appointed on 16.03.1992 as Planning
Officers (BPS-17) in the Health Department, Government of Sindh on the recommendation of the
Sindh Public Service Commission, which contain the merit list where the name of the respondent
was mentioned at Serial No.5, while the name of the appellant was mentioned at Serial No.9. They
were promoted together as Deputy District Officers (P&D) (BPS-18) vide notification dated
11.10.2004, in which the name of the respondent was at Serial No.3, while that of the appellant was
at Serial No.5. The respondent and the appellant were again promoted together as District Officers
(Administration, Accounts and Development) (BPS-19) by the Provincial Selection Board No.Il on
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27.10.201.0, wherein the name of the respondent was at Serial No.2, while the appellant was at
Serial No. 5. They continued to remain in BPS-19 while through the impugned notification dated
01.06.2018, only the appellant was granted promotion to the post of BPS-20 and that too by making
specific amendment in the rules and‘ci"é}r:l‘ti'ng a post of Director (Administration, Accounts and
Development) in BPS-20.

I'7. 1t is an admitted fact that both the respondent and the appellant belong to one and the same
cadre in the Health Department, Government of Sindh and at the time when the appellant was
promoted to the post of BPS-20, the other batch-mates of the appellant in BPS-19 in the Health
Department who were even senior to him from the very beginning of their scrvice carcer, werce
ignored, in that, their cases of promotion were not put up before the competent authority for
determination of their merit for promotion to the post in BPS-20. It was not at all argued before us
that the respondent was not eligible to be considered for promotion to the post of BPS-20 when the
appellant was granted promotion to the post of BPS-20. Right to promotion is not an illusionary nor
a perfunctory right which could be ignored casually. Non-considering of an officer being equally
eligible for promotion is a serious matter and not only undermines discipline but creates serious bad
blood and heart burning among the vank and file of civil service. In the matter of civil service, there
should not at all be any instance where the competent authority is found to be accommodating any
one civil servant for grant of promotion and availing of better service benefits leaving all other
equals and even seniors abandoned.

I8. This Court in the case of Secretary Agriculture, Government of the Punjab, Lahore v.
Muhammad Akram (2018 SCMR 349) has specifically held that the creation of a specific post for
the benefit of one specific civil servant was illegal. In the matter of Contempt of Court Proceedings
against Chief Secretary, Sindh and others (2013 SCMR 1752) this Court has held that "the
impugned legislation on absorption is persons/class specific as it extends favours to specific persons
infringing the rights guaranteed to all the civil servants under the service structure provided undcr
Articles 240 and 242 of the Constitution. ... In the case in hand the impugned legislation, prima
facie, has been made to protect, promote and select specific persons who are close to centre of
power, and has altered the terms and conditions of service of the civil servants to their disadvantage
in violation of Article 25 of the Constitution”. It was also held that "no civil servant of a non-cadre
post can be transferred out of cadre to be absorbed to a cadre post which is meant for recruitment
through competitive process”. In the case of Baz Muhammad Kakar and others v. Federation of
Pakistan and others (PLD 2012 SC 870) this Court observed as follows:

"The legislature cannot promulgate laws which are persons/ class specific as such legislation
instead of promoting the administration of justicc caused injustice in the society amongst the
citizens, who were being governed under the Constitution."

19. In the famous case of Tariq Aziz-ud-Din and others (2010 SCMR 1301) leading with the
question of promotion to civil servants, this Court has observed as follows:

"27. ... It is a settled principle of law that object of good governance cannot be achieved by
exercising discretionary powers unreasonably or arbitrarily and without application of mind
but objective can be achieved by following the rules of justness, fairness and openness in
consonance with the command of the Constitution enshrined in different articles including
Articles 4 and 25. Once it is accepted that the Constitution is the supreme law of the country,
no room is left to allow any authority to make departure from any of its provisions or the law
and the rules made thereunder.”

It was further observed as under:

"It is the duty and obligation of the competent authority to consider the merit of all the eligible
candidates while putting them in juxtaposition to find out the meritorious amongst them
otherwise is one of the organs of the State i.e. Executive could not survive as an independent
organ which is the command of the Constitution. Expression merit' includes limitations
prescribed under the law. Discretion is to be exercised according to rational reasons which
means that; (a) there be finding of primary facts based on good evidence; and (b) decisions
about facts be made, for reasons which serve the purposes of statute in an intelligible and
reasonable manner. Actions which do not meet these threshold requirements are considered
arbitrary and misuse of power ... ".

20. We have also gone through the case law cited by the learned counsel for the appellant and
note that in Shafi Muhammad Mughal's case (supra) the DPC has considered the case of promotion
of the petitioner therein along with respondent No.6 therein and while he was superseded,
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respondent No.6 was granted promotion to the rank of Superintendent of Police (BPS-18), and
while referring to the case of Muhammad Anis and others v. Abdul Haseeb (PLD 1994 SC 539), the
Court held as follows:

"13. Thus, it would seem that the expression "eligibility” and "fitness" are distinct and are for
different purposes. The Legislature in its wisdom has left the issue of fitness at the discretion
of the competent authority for the obvious reason that the authority looking background and
the performance would be in a better position to determine the issue of fitness than the
Tribunal or the Court. In this particular case, as is evident from the report, referred to earlier,
it is clear that general reputation of the petitioner in the past was not satisfactory, rather- it
was poor. Nothing material has also been brought on record to substantiate the plea that said
Vigilance Report was false.”

In Zafar Igbal's case (supra) the petitioner was denied promotion by the Departmental Promotion
Committee on the ground that he was not found fit for promotion, against which he filed a service
appeal before the Service Tribunal with the prayer of granting him promotion on the basis of
seniority. The Service Tribunal dismissed his service appeal, which order of the Tribunal was
maintained and leave was refused by this Court. In Miss Zubaida Khatoon's case (supra) the
Selection Board considered the case of promotion of the respondent therein and found her unfit for
promotion, whereas the Selection Board promoted the appellant therein. The respondent challenged
the non-promotion by the Selection Board by filing of a writ petition in the High Court which was
allowed and the notification issued by the Seclection Board was set aside. Leave to appeal was
granted in the matter and after elaborate consideration, this Court observed as follows:

"18. Learned counsel was specifically confronted with the service profile of the respondent,
reproduced in paragraph 17 of the impugned judgment and the comparative service record of
both the partics as given in paragraph 25 of the impugned judgment. He could neither
controvert the factual aspect of the said comparative chart nor could he join issue with the
observations made by the court which have been reproduced in the preceding para. He
mainly reiterated the argument that the learned High Court could not have embarked upon
factual inquiry as the same was neither tenable under Article 199 of the Constitution nor
permissible in view of the specific bar contained in Article 212 of the Constitution. The
argument of bar of jurisdiction has already been repelled in above paragraphs. So far as the
contention that the learned High Court could not undertake a factual inquiry is concerned,
the same is misplaced, first because the High Court was not recording any new evidence but
was proceeding on the basis of the admitted facts and second, if having examined the
admitted facts, it had come to the conclusion that the authority had passed the order in
colourable exercise of powers conferred on it, or an authority having power to promote or
appoint to a particular post had done so against the law or without jurisdiction or while doing
so as for mala fide reasons had not taken into consideration the relevant record, it could
come in aid of person aggrieved to redress the wrong. The impugned judgment on that score
is unexceptionable. However, we find that after annulling the notification which had been
impugned before the learned High Court, the court could not have directed promotion of
respondent No. | and instead should have left the matter to be decided by the Promotion
Committee afresh as the said authority was competent to pass appropriate order after de novo
exercise.

19. For what has been discussed above, this appeal is partly allowed and while upholding the
impugned judgment insofar as it annulled the notification dated 13-8-2001, we direct the
concerned Promotion Committee to decide the matter afresh within two months of the
receipt of this judgment.”

The cited cases on the question of jurisdiction of the Tribunal are distinguishable on the sole
ground that neither the case of respondent was placed before Departmental Promotion Committee
nor did it consider the case of promotion of the respondent, who was eligible for being considered
for promotion along with the appellant to the post of BPS-20. No fitness for promotion of the
respondent was at all determined.

21. Messrs Associated Cement Companies Ltd's case (supra) and Dr. Ehsan-ul-Haq's case (supra)
have been relied upon by the learned counsel for the appellant to contend that the respondent was
not an aggrieved and his terms and conditions of service were not adversely effected. We may note
that the very non-consideration of the respondent for grant of promotion to the post of BPS-20
along with his batch-mates, which inctuded the appellant, whose case only out of the total number
of his batch-mates was considered for promotion and also granted promotion by making
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amendments in the rules and creating the post specifically for him, did make the respondent an
aggrieved person for that his right to be considered for promotion along. with his batch-mates was at
all not dealt with by the competent, authority. The rule laid down in the two cited judgments,

oD

22. Abdul Sattar's case-(supra), Anwarul Haq's case (supra), the Chairman, PIAC's case (supra),
M.A. Ghafoor's case (supra) and Government of Balochistan's case (supra) are all relied upon on-the
point of limitation of the service appeal filed by the respondent. Such aspect of the matter has

already been dealt with hereinabove and apparently, the cited judgments have no application to the

case in hand.

N

23. For what has been discussed above, we find no illegality ‘in the impugned judgment of the
Tribunal and are not persuaded to interfere with the same. The appeal is, therefore, dismissed.

MWA/A-3/SC Appeal dismissed.

.
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