22.02.2022

28" April, 2022 .

Due to retirement of the Worthy Chairman, the
Tribunal is defunct, therefbre, ‘case is adjourned to .

28.04.2022 for the same as before.

Counsel for the petitioner present. Mr. Muhammad

" Adeel Butt, Addl. AG for the respondents present.

. Learned AAG producevd copy of office order bearihg
endorsement No. 2282-85 dated 26.04.2022 whereby the
period with 'effect‘frgnj 19.11.2011 to 15.01.2016 has been
treated as bn duty; '.L-earned ~counsel for the"petitionerA
expressed his satisfaction and requested for withdrawal of the -
execution petition. As a token of admission of his submission
he si‘gned the. ma>rgin df'the order sheet. Dismissed as

withdrawn. Consign,

3. . Pronounced in open court in Peshawar and given
under my hand and seal of the Tribunal this 26" day of April

2022,

(Far€eha Paul)
Member (E)




Form- A

FORM-OF ORDER SHEET

Court of
Execution Petition No. ' 3492021
I'S.No. | Date of order Order or other proceedings with signature of judge
.| "proceedings
1 ‘N 2 3
1 : 126.11.2021 The execution petition submitted by Mr. Asfandyar through |
' Mr. Muhammad Ayub Khan Shinwari Advocate may be entered in the |
relevant register and put up to the Court fpr proper order please.. '
REGISTRAR
;. This execution petition be put up before S. Behch on |
- 0ol 51~ ' | -
CHA
07.01.2022 Counse! for the petitioner present.

- x

. Notices be issued to the respondents. Case to come
up for implementation report on 22.02.2022 before S.B.

(Rozina Rehman)
Member (J)




* In The Khyber Pakhtunkhwa Seevice Tribunal, Peshawar:

Execution Petition No 3”’ q /2021
Service Appeal No1281/2020 -+ =~

Asfandyar ~ Versus  Secretary to Govt of KPP (E & S) Edu Deptt & others

INDEX
S.No _ Description of Document | Dated Annex Pg No
1.0 7 | Copy of application and |- | s
affidavit . , .
2. .]'Copy of Judgment - 16-09-2021 | A
f, :
) D-s//' \\\ .
Dated: /2021 -~ Appellant, \

Through

Muhammad Ayub KX

LL.B; LL.M ‘

"ADVOCATE
Supreme Court of Pakistan
CHAMBER
7-A, Haroon Mansion,

Khyber Bazar, Peshawar
Cell: (Clerk) 03219068514
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Before The Khyber Pakhtunkhwa Service Tribunal, Peshawar

Execution Petition No %77(? /2021
‘ In A
Service Appeal No 1281/2020

Asfandyar,
DM, GMS Tangi Payeen, Khadagzai, Dir Lower

Versus

I. Secretary to Government of Khyber Pakhtunkhwa, (E & S) Edu, Peshawar
2. Director (E & S) Education, Khyber Pakhtunkhwa, Peshawar
3~ District Education Officer (Male), Dir Lower .....Respondents

Application under Section 7(d) of Khyber Pakhtunkhwa
Service Tribunal Act, 1974 for execution of Judgment and
Order dated 16-09-2021.

Respectfully Sheweth,
The appliAcant submits as follows:

I. That the applicant filed the title Appeal betore this Learned Tribunal, Which
is allowed by this learned Tribunal vide Judgment and Order Dated 16-09-
2021.

2. That the copy of the Judgment is not only delivered to the respondents by
the Office of this learned Tribunal but also the applicant himself submitted
the-copy of the said Judgment by hand to the respondents with a request to
implement the said Judgment and Order in its letter and spirits.

. That the respondents are deliberately not obeying and implementing the

(U8}

judgment of this learned Tribunal amounting to the naked contempt of court.

It is, therefore, prayed that on acceptance of this application the
respondents may kindly be directed to implement the_judgment and order
dated 16-09-2021 passed by this learned Tribunal i@}fs/[ettel‘ and spirits.

Applicant

/

Through
Muhammad Ayub | Shinwari
Advocate Peshawar,
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In The Khyber Pakhtunkhwa Service Tribunal, Peshawar

xecution Petition No /2021
In
Service Appeal No 1281/2020

Asfandyar Versus - Secretary to Govt of KP (E & S) Edu Deptt & others
Affidavit

I, Asfandyar, DM, GMS Tangi Payeen, Khadagzai, Dir Lower do hereby solemnly
affirm and declare on oath that the contents of the instant application are true and
cotrect to the best of my knowlpdge and belief and nothing has been kept o

concealed from this learned Tribuna /"'X/

Deponent
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In The Khyber Pakhtunkhwa Service Tribunal,’ iE’e,sh,éwa'r : /,gﬂ
Service Appeal No_ ! ’ 28 ) o 2020 ' ??T.I ﬁm"“

ey e Y30

Asfandya1 .
D\/[ GMS Tangi Payeen Khadagm;
Dit Lower

Versus

Secretary to Govemment of Khyber Pakhtunkhvm (E & S) Edu, Peshawar

I
2 Divector (E & S) Education, Khyber Pak htunkhwa, Peslﬂawal
3 District Educeltlon Officer (Male), Dir Lower ...Respondents
Appeal under Section 4 of the Khyber Pa‘(htunkhwa : o ‘
Service Tribunal Act, 1974 agamst Order dated 22-01- |
2020 :
Prayer: L b

‘"ﬁ’w

j
On acceptance of the instant Service Appeal, the ‘mpugned
order. dated 16-10-2019 and Order dated 27-01-2020
whereby the departmental appeal of the adppellant 18
rejected may kindly be set aside and the appcl]ant may
kindly be granted pay, increments, arrears - and’ other
sé}rvice back benefits '

Respectfully Sheweth,

Brief but relevant facts of the case are as follows:

’

.- That the Appellant was appointed as Dlawmg Master in the 1espondent -
Departmerit in, the year 1989 and was performing his Julles e{ﬁucntly,
honestly and to the entire satisfaction of his SUPELors, ‘the Appeliant was
charged in a 1aisc and frivolous FIR No 1454 dated 12- 10 2005 under
section 302/234/34 P.P.C at Police Station Guch.(Copy of appomtmum order

and F.IR 1 15 filed herewith and annexed as Annex-A & Byl1espe(,twely)

That the Appellant was arrested on 14-10-2010 by thes docal police in the
above said case and after trial the Appellant was acquiited of the charged
leveled against him vide Judgment and Order dated 18-1.1-2011 passed by
learned Additional Session Judge, Chakdara, Dir E"l/pen (Copy of
Judgment and Qrder is filed herewith and annexed as Anne x-C)

ATTESTED

| O Sichtukliwe
Sservinn Tribuoasd
Zrephaayett




L
7

3. That after reieé‘s-e the Apﬁellam reported back to the 1‘espo1*:1dent'De’partment :
~with a request to. adjust/post him for perforring hi‘svfdhti‘es‘but‘ he: wlal,s,ﬂ 3
" informed that ile is being.terminated from service vide Endst No 6866-69 .
“dated 14-04-2008 and the copy of the said order was handed over to him: -

S

(Copy of .'E-ndo{"semeht"is filed herewith and annexed as Annex-D)

. That the A.ppei_lant feeling aggrieved of the aforesaid Grder ire., Endst No

6866-69 dated;l4-04-2008, filed Departiment Appeai,"which was dismissed
vide Order datied 13-04-2012. Against the said order, ‘the Appellant filed

Service Appeai No 520/2012 before this Honorable Tribunal, \/Mherein this.

Honorable "l"l'iE-uxqal Judgment and Order dated 10-12-2015 was pleased to
set aside the aforesaid order being voic¢ and remit the case to respondent
Department for proceeding de nove against the Appellant strictly in

~accordance with law and the appellant was reinstated in service accordingly

for de novo enquiry, the intervening pericd will be- decided in light of

outcome of the fresh proceedings. (Copy of Judgment is filed herewith and
annexed asiAnnex-E) : i

1

. That in pugfsuan;ce‘ of the aforesaid Judgn:ent and Order dated 1;.0-12-2015 in

Service Abpeai No 520/2012, the Appellant was reinsiated in service,
inquiry was conducted and his absence period with effect frgm 12-10-2005
to 17-10-2010 and with effect from 19-11-2011 to 15-01-2016 is converted
into leave }Nithout ‘-;—:Jay‘ as extraordinary leave and theﬁegr'iog w.e.f 18-10-
5010 to 18-11-2011 is treated on duty vide Order dated 29-07-2016.(Copy

order is filed herewith and annexed as Annex-F) Ty,

. That feeling aggrieved of the aforesaid order, the appélfang filed Service
- Appeal No 168/2017 before this learned Tribunal, wherein this iearned

Tribunal vide judgment dated 10-07-2019 was pleased to set aside the said
order and the respondents were directed to properly implement the judgment
dated 19-12‘.—20i5 passed in Service Appeal No 520/2012 in letter and spirit
by conducting proper de-novo inquir'y against the appellant alﬁd to conclude
the same through speaking order. (Copy of judgment is ﬁ‘.ledj herewith and
annexed as Annex-G) ' e :

. That in pursuance of the aforesaid order of this learned Tribunal, the

respondents without holding any inquiry, without issuing .zny charge sheet,
statement of allegation, final show cause notice, have isiz-j,i‘.ed pfﬁce Order

dated 16-1(}_-201?9., received by the appellant on 14-1 1-2019, whereby the _h

appellant is”held not entitled for any kind of pay, arreaziﬁsf;;ﬁ.in'oreme'nts, and

annexed as Annex-H) : : b

~ other service back benefits. (Copy of office orcer is filed herewith and

That feeling aggrieved of the aforesaid order, th%i-appellanf filed-

departmental appeal, which is rejected vide impugned order dated 22-01-
2020, received by the appellant on 06-02-2020. (Cop)‘/‘.'of departmental
appeal and order is filed herewith and annexed as Annex—l’:& J)

ATTES
> TED

P




. Hence thc mqtant Qetvrcc Appeal on lhc ﬁ)llowmg among,t othe: munds
. l

Gl ound5° )

a. That the 1mpugrled oxder 1s agamst the law, :llegal, uhlav\: ﬁ;'l,'witﬁouf law"fdl” .

authonty and void aI: initio, thus liable to be set aside. " - | Ax

~

b. That the 1mpugned order is passed wuhout holr:lm(T any mqulry whatsoever -
without i issuing charge sheet, statement of allegation, final >‘10W cause notlce
and w1thout gwmg any chance of hearing to the appella xt

¢. That the tr eatment met to the Appclhnt is agamst the pi ins lples/oi natural ) Z';}?i
justice and the mandatory provisions. of Khybel Pakhtunl ‘wa Clvi] servant. o
Act, 1973 and rules framed undel it.

d. That the 1mpugn,d cnden is against F.R 54 and is not a speal(.ng order, as no
reasons are glven ‘ '

e. - That the 1mpugned Order is passed in utter disregard of the mandatory
provisions of Khyber Pakhtunkhwa Government Sewama (Etﬁmency and
Discipline) Rules, 2011. ' :

f That he impugned order is agamst the pnnmp}es of admlmstlat;ve law and
dictums of this lear ned tribunal and August Supreme Court of PaKlstan

g. That the Appellant craves permission of this Honorable Inbunal to rely on
other grounds at the time of arguments and produce any addltmnal document
if required in support of his Appeal. )

Tt is, therefore, prayed thal on acceptance of [ht mstant Service
Appeal, the office order dated 16-16-2019 and the rnpugnexd: oudu dated 22-
01-2020 may kindly be set aside and for the period w.e.f 12 H) 2005 t0 17-
10-2010 and w.e.f 19-11-2011 to 15-01-2016, the appellcm mgy kindly be
granted pay, mcrementa, arrears and other SelVle‘ back bena hts

Any - other ‘relief,. deemed fit and '1pp1(pnate by tmg H01.01able
Tribunal in the circumstances of the case, whica has not been. sp;clf‘cally

played for, may gr aciously be granted. 4: g

Appellant,

Through : \
@ate of Prescnfation of Anm\'ﬂ“““—[—gsw““ Muhammad Ayub Kh
Number o Wordt — = |2 — T /\dvocate Peshawar -

Ceme
R/
T o - l (

fe o P
) af Copy

@éte of Delivery 8i COPY mrmmmm=
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In The Khyber Pakhtunkhwa Service Tribunal, Peshawar

-Sérvic,é ‘Appeal No 128/ 12020 RN Tion papukies
- ! wore o LY 3 0
5 . A 1 U 0? 03 02.'“
Asfandyal ‘ : Hared Jz/ /é <
;QIXI GMS Tangi Payeen thidagaal '
‘ Dll Lowe1 e TR U T -1 Appellant

Versus
SeCLetaly 0 Government of Khyber Pakhtunkhwa, (E & $) Edu, Peshawar
Director (E & S). Education, Khyber Pakhtunkhwa, Peshawar |
DlStlILt Educatlon Officer (Male), Dir Lower .....Respondents

' Appeal under Semon 4 of the Khyber Pakhtunkhwa

\Se[\flce Tribunal Act, 1974 against Order dated 22-01-
- 2020

Prayer:

- On acceptance of the instant Service Appeal, the impugned
Corder” dated 16-10-2019 and Order dated 22-01-2020
'-‘f.whe‘rebv the departmental appeal of the appellant is
Alejected may kmdly be set aside and the appellant may

- kindly be - granted pay, increments, arrears and other

Tg?dtw\ . service back benefits

‘Respectfully Sheweth,

Briefbut relevant facts of the case are as follows:

1.

o

‘That. the Appellant was appomted as Drawing Master in the respondent

'Depaltmmt in the year |989 and was performing his duties efficiently,
honestly and to the entire- ‘satistaction of his superiors, the Appelant was
charged in a false and fnvolous FIR No 1454 dated 12-10-2005 under

section 302/234/34 P.P.C at Police Station Ouch. (Copy of appointment order

? -and F. L. Ris filed helewuh and annexed as Annex-A & B respectively)

. That the Appellant was arrestcd on [4-10-2010 by the local police in the

above said case and after trial the Appellant was acquitted of the charged

leveled against him vide Judgment and Order dated 18-11-2011 passed bv
learned Additional - Session Judge, Chakdara, Dir Payeen. (Copy of
Judgmenl and Order i 1s filed herewith and annexed as ~wmcx~x’JT

ESTER

RET

PR
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Date.of Institution
Date of Decision

" Asfandyar, D.M, G.M.S Tangn Payeen, Khadagzai, Dir Lower. r
(Appellant)

VERSUS

© . Secretary to Government of Khyber Pakhtunkhwa, (E&SE),
7+ Peshawar and two others.

(Respondents)
~ Muhammad Ayub Khan Shinwari, :
Advocate ...  For Appellant.
- Muhammad Adeel Butt,
- Additional Advocate General - ... For Respondents. . {
| ) x
~ AHMAD SULTAN TAREEN CHAIRMAN ‘
- ROZINA REHMAN MEMBER (J)

_ | JUDGMENT
" ROZINA REHMAN, MEMBER (J): Brief facts of the case are that

?‘.‘ _ "'éppellant was appointed\anD'raWing Master. During service, he was
| ‘Ncharged in a murder case and was arrested by the Iocai-Poiice,‘ .jl

" however, he was acquitted by the competent conrt of Law. After

o .felease, he reported back to the Department for adjustment/posting
'  ~‘but he was informed regarding his termination from service and a
" copy of the order was handéd over to him. Feeling aggrieved, he
filed departmental appeal which was dismissed, where-after, he filed
?sewlce -appeal and his case was remitted to the Department for de-

- novo proceedings strictly in accord%nce with law. Appellant was
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'réihstated in service and inquiry was conducted. His absence period
was converted into leave without pay while some period was treated
:ﬂ;‘ -"'asoh duty. Féelingv‘aggrieved, he ﬂled another service appeal before

| :thli_s' forum and the _respondents were directed to properly implement
R the judgment passed in earlier service appeal in letter and spirit,
- w.he're-after,'the r‘espond‘ents initiated inquiry proceeding but without
"~"‘;'_‘:‘,'i§suing any charge sheet and statement of allegations and the
"’~.3-"~apbellant was held not entitled to any kind of pay, arrears,
o :'~ihcremet~'sts and othér service back benefits. Feeling aggrieved, he
'gf__ﬁled departmental appeal which was rejected, hence, the present

. service appeal.

2. We have heard Muhammad Ayub Khan Shinwari Advocate and

‘Muhammad -Adeel Butt learned Additional Advocate General for the

- respondents and have gone through the record and the proceedings

E - - . of the case in minute particulars.

3. Learned counsel for appellant contended that the impugned
- : ordérs are against law and fécts as the 6rder was passed without
L :I;lc;lding any inquiry and without issuing charge sheet, statement of

| ':allegations and final show cause notice. He contended that the

appellant was condemned unheard as he was not given any chance of

personal hearing.

o 3 4, Conversely learned A.A.G submitted that the Court order was
- implemented in letter and spirit and that proper order was passed

- after observing all the codal formalities in de-novo inquiry.




T
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1 5 .~ From the record rt is evident that appellant was appointed as
,':E',Drawmg Master ln the year 1989 He was charged in murder case

B _#"v:de F.I.R No. 1454 dated 12 10 2005 regrstered at Police Station Ouch
U/S 302 324/34 P.P.C. He was arrested on 14.10.2010 by the local

| }f_‘Pollce and was acqwtted by the competent court of Law on

: 18 11.2011, whereas -he was removed: from service vide office order
-'r-;j".dated 14.04.2008. He filed Service Appeal N0.520/2012 and vide

B order of this Tribunal dated 10.12.2015, impugned . orders vyere set

; aside and case was remitted back to the Department for proceeding

' ‘:;kde':-novo against the appellant. He was also reinstated in service. The

: L intervening period was ordered to be decided in the light of outcome

v , A- :'of fresh proceedings. De-novo inquiry was conducted and vide office

- drder dated 29.07.2016 of the District Education Officer, absence

‘ period w.e.f 12.10.2005 to 17.10.2010 and 19.11.2011 to 15.01.2016

was converted into leave without pay as extraordinary leave while the

. period w.e.f 18.10.2010 to 18.11.2011was treated as on duty. Again,

o i.-:f‘ he filed Service Appeal No.168/2017 and vide judgment of this
""Tri.bunal dated 10.07.2019, impugned order dated 29.07.2016 was set

aside and Department was directed to .imp_lerne,nt the judgment in .

e T:Servi'ce Appeal No0.520/2012 in letter and spirit by conducting proper
"::.'f"-;‘f=\‘de;nov0- inquiry and vide order dated 16.10.2019 of the District
1Education Officer, consequent upon the recom'mendation of Inquiry
“ Cornmittee, appellant was held not entitled to any kind of pay,
avrrears, increments and other service back benefits and the office
" ‘-if'.i | ._ order dated 29.07.2016 was considered as correct and justified. Office

o order dated 29.07. 2016 is hereby reproduced for ready reference:-




. Is treated as on duty.

VEZ

4 —

“"Reference letter frbm the Director (E&SE) Khyber
"_Pakhtuhkhwé Pesﬁawar_ vide  No0.2019/F.No,
-b/F.Asfandiya‘r' khan Ex DM dated 27/06/2015, the
absence period in re'spect of Mr, Asfandiyar Khan DM
GMS Tangi Payéen Khadagzai w.e.f 12.10.2005 to
17/10/2010 and w.e.f 19/11/2011 to 15/01/2016 is
o hereby‘ 'coﬁverted into- Ieave withouf pay as
' 'extraordinai'y -Ieavé, and tﬁe period w.e.f 18/10/2010

to 18/11/2011 is treated as on duty.”

i 6. As per this order, ébsence period ‘w.e.f 12.10.2005 to
: ~1 7'.10.2010 and 19.11.2011 to 15.01.2016 was conQerted into leave
o i .\:)vithout pay. As per record, F.I.R .was registered against the appellant
o ‘_‘ on 12.10.2005 and he was arrested on 17.10.2010. This is the period
o dlt-J'rin'g which the appellant remained absconding, therefore, he was
"tightly held not entitled to any back beneﬁts because he never
o c_ﬁonta‘cted his Department during this period and he went into hiding.
- HAe was arrested on 14.10.2010 and was acquitted on 18.11.2011 and
- this period was treated as on duty while the period from 19.11.2011
‘A.t'o 15.01.2016 when he was reinstated, was again converted into
leave withoutA pay. He was not properly held entitled to the back
benefits for the period w.e.f 18.10.2010 to 18.11.2011 when he was
. behind the bars. This period is converted into leave of the kind due,
' f :'w'heréas, the period from 19.11.2011 to 15.01.2016 when he fought

* . for his rights and finally succeeded in getting his reinstatement order




'A e '  7 ~ In view of the above discussion, appeall in hand stands disposed

AR ':..;"'o‘f a¢cordingly. ':Parties ;a,ré,.f left to bear their own costs. File be

i .cdh"signed o the record. room,

. ANNOUNCED.
T 16.09.2021

(Ahmad“Sultan Tareen)
Chairman
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s T OFFICE OF THE :
]_)ISTRICT EDUCATION 0[‘ "FICER (MALE)

T " DIR LOWER AT TH\’IERGARA
. ' E- Mail: dcomaledxrlower@zmml com. Tell; 0945 9250081 82

\

2

“Ofﬁce‘.Orde“rr. P , '. t

Consequent upon the decision of August Service Tribunal vide Execution
petmon No0.394/2021 in Service Appeal No.1281/2020, partial modification /cor rection
is made in the order vide this office No.12234-36 dated 29-7-2016, that the perlod we.f
19-11-2011 to 15-1-2016 is hereby treated as on duty

?\5 - ‘5 District Education Ofﬁcer )
Q)?/g 2 26 .~ (M) Lower Dir

Endst; No. / Dated. _{04/2022

Copy of" the above is forwarded to:- -

1. The Registrar Services Tribunal Khyber Pakhtunkhwa
2. The District Accounts Officer Dir Lower

3. The Accountant Local Office.
4. Official concerned.

Dlstrlct Educatlon Officer
ﬁ (M) Lower Dir
3 s .
A
L -'ti..'
; i

T
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