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Learned counsel for the appellant present.

Learnedr, counsel for the appellant seeks adjournment to
KA

further prepare the brief. Adjourned. To come up for preliminary
1 hearing on 31.03.2022 before S.B.

31% March, 2022

{Mian Muhammad)
Member(E)

Counsel for the appellant present and heard.

Vide my detailed order of today in connected Service
Appeal No. 7476/2021, titled “"Miss Nazia Vs. Government
of Khyber Pakhtunkhwa  through Chief Secretary,
Peshawar and others, this appeal is disposed of
accordingly. Consign.

Pronounced in open court in Peshawar and given

under my hand and seal of the Tribunal this 31% day of
March, 2022. '

(KALIM ARSHAD KHAN)
CHAIRMAN,

-»
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" ¥ Cade Nt "7 LI7 ? /2021
S.No. ,Déte of order A:Order or other proceedlngs with 5|gnature ofjudge
proceedings
1 2 3
1- (*55?{*29/0§]2021 The appeal of IVIlss._Falza presented today by Mr. Wisal Hayat
Advocate may be entered in the Institution Register and put up to the
Worthy Chairman for proper order.please. \
REGISTRAR"
7. This case is entrusted to S. Bench at Peshawar for preliminary
hearing to be put up theré on '2—4:[[221[ .
CH AN
26.11.2021 None for the appellant present.
IR
Notices be issued to the appellant and his counsel. To come
up for preliminary hearing on 31.01.2022 before S.
A
(MIAN MUHAMMAD)
- MEMBER (E)




'@ - BEFORE THE HONORABLE KHYBER PAKHTUNKHWA

i s.a 79 021

SERVICE TRIBUNAL PESHAWAR

Miss. Faiza (Appellant)

. VERSUS
The Government of Khyber Pakhtunkhwa and Others (Respondents)
| INDEX
S.No - - Description ~ Annexure - Pages |
| 1 Memorandum of Appeal | C Pis
2 Affidavit | ' P6
3 | Addresses of Parties P7
4 | Application for _ .
o condonatien of delay _ ] i P8-9
5 Copy of CNIC “A” P10
6 | Copy of the notification R 1P11-12
| dated 20/12/2012 and its |
| better copy '
7 Copy of the salary Slips B GO {P13-14
8 Copy of the departmental “D> P15-16
appeal
9. Judgment of The , “E” - P17- 23
| Peshawar High Court | |
Peshawar o
10| Copy ofthe Service “F P 24-25
Tribunal judgment |
11 Other Documents , P 26-27
, .12 | Wakalatnama . ' g 1P 28
Dated: 31/08/2021 - - S - Appellant

, Miss. Faiza, through

© Wisal Hayat Advocate High Court
Tahir Khan Advocate

t District Courts Mardan

ISAL HAYAT

dvocate High Court
‘Distt. Courts Mardan

!
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BEFORE THE HONOURABLE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR
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Mrs. Faiza W/o Muhammad Islam, D/o Hafiz Muhammad Ismail, R/o
Mohalla Swalay Village Shiwa Tehsil Razaar District, Sawabi, Senior
Arabic Teacher (BPS16) at Govt Girls ngh School Baghleha ‘Dheri
District Mardan -

Appellant
Versus

1. The Government of Khyber Pakhtunkhwa, through Chief Secretary
Khyber Pakhtunkhwa, Peshawar.

2. The Secretary (E&SE) Department Khyber Pakhtunkhwa,
Peshawar,

3. The Secretary Finance Department Khyber Pakhtunkhwa
Peshawar

4. The Accountant General, Khyber Pakhtunkhwa, Peshawar.

5. The Director (E&SE) Department Khyber Pakhtunkhwa,
Peshawar. | . ‘ -

‘-\‘R\edto-day | , Respondents
T,
Reo! Y4y arxr

> | APPEAL UNDER_SECTION 4 OF THE KHYBER
PAHTUNKHWA _SERVICE _TRIBUNAL ACT 1974,
AGAINST THE IMPUGNED ACTION OF THE
RESPONDENTS BY ILLEGALLY AND UNLAWFULLY
DEDUCTING_THE CONVEYANCE ALLOWANCE OF
THE APPELLANT DURING WINTER AND SUMMER
VACATIONS AND AGAINST NO ACTION TAKEN ON
THE DEPARTMENTAL APPEAL OF THE APPELLANT
WITHIN THE STATUTORY PERIOD OF NINETY DAYS.
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Pfqvers,°

_That on acceptance of this ap[peal the
respondents may kindly be directed not | to make
deduction of conveyance allowance during vacations
period (summer & winter vacations) and make the
payment of all outstanding amount of conveyance
‘allowance which have been deducted previously
with all back benefits. |

Any other remedy which this August tribunal deems
fit that may also be awarded in favor of the
‘appellant.

- Respectfully Sheweth:

" On Facts: i
1?- That the Appellant is serving in the Elementary éc Secondary
Education Departmehf as Senior Arabic Teacher (BPS-16) quite
efficiently and up to the entire satisfaction of their superiors.

(Copy of CNIC is attached as Annexure “A”
2. That the Conveyance allowance -is admissiblé to ‘a_ll' the Civil
Servants and to this effect a notification no. FD (PRQ) 01-1-2011
dated 14-07-2011 was issued. That later on vide revised
__notification dated 20-12-2012 whereby the conveyance allowance
for employees working in BPS1tol5 were enhanced/rf:vised, while
employees from BPS 16 to 19 have been treated under the previous

o . : |
notification by not enhancing their conveyance allowance. (Copy -

of the notification dated 20-12-2012 attached as Annexure “B”)

A
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' ""‘ 3. That the appellant,v'vas receiving the Conveyance allowance as
admissible under the law and rules but the respondents without any
valid and justiﬁable -reasons Stopped/deducted! the | payment of
eonveyance allowance under the wrong and illegl,al pretext that the
same is not allowed for the leave period. (Copy zof the éalary slip
attached as Annexure “C”) |

4. That appellant feeling. aggrieved from the action of the

~ ---respondents regarding deduction of conveyance allowance in
| vacations period/months ﬁle.d departmental appeal but|no reply has -
| | been received SO faf._ (Copy of the Departmental Appeal is
attached as Annexure :“D” N R |

-5 That.some of the cplleagues of the appellant filed Writ Petition |

No: 3162-P/2019 befere the Peshawar High Court, Peshawar -
‘which was disposed'of vide Judgment dated: 01-10-20l9 with the o '
direction to approach the proper forum i-e Service Tr1bunal (Copy

“of Judgment I attached as Annexure “E”)

6. That some of the colleagues of the appellant approached to this

~ August Tribunal in different Service appeal which was allowed by
this August Tribunal vide its Judgment dated 11- 11-2[)19(C0py of
Judgment is attached as Annexure “E”) |
7. That where after the appellant waited for the statutc»ry period- of
o ninety days but no reply has been recewed from the respondents.
That appellant feeling aggneved and having no other remedy filed
" the ‘instant service appeal on the followmg grounds among the

others
: Grouna's:

~A) - that the action and inaction of the respondents regarding deduction
of the Conveyance allowance for vacations period/months is illegal ,

-against the law, facts and norms of natural justice.
| _
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’ ‘JB)‘ _'That the appellant have not been treated by the department in

accordance with law and rules on the subject noted above and such the
‘respondents violated Article 4 and 25 of the Constitution of Islamic

| Republic of Pakistan 1973.

———

C) ‘That the actlon of the respondents is without any legal authority,
'drscrlmlnatory and in clear violation of fundamental |rights dully
conferred by the Constitution and is liable to be declared as null and

void.

- D) That acco'r'ding to government servants revised: leave rules 1981,
' vacations are holidays and not leave of any kind, thercfore, the
deduction of conveyance allowance in vacations is againSt the law

- and rules. -

E) That there is clear difference between leave and vacation as

leave as applied by the civil servant in light of |Government |
Servant Revised Leave Rules 1981, while the vacations are always
: announce'd-by the Governinent, therefore, underfthe law and rules
- the appellant fully entitled for the grant of conveyanee allowance

during vacations period.

) That the Government Servant Rev1sed Leave Rules 1981, clearly

L 'eXplaln that the civil servants. who avall the vacations|are allowed

only one leave in a month, whereas the other civil serv‘ants may avail

" allowance for vacation period, the respondents while

- four days leave in a calendar month and the same are cf

account and. in this way he may avail 48 days earned le
‘-pay, whereas the Government Servants to avail vacat
‘- appellant is allowed one day leave in a month and twel
year and earned leave for twelve days in a year are er

~account and there is- no question of deduction of

- deduction of conveyance allowance lost sight of this lega

edited to his
ave with full
1on such as
ve days in a
edited to his

conveyance |
making the

| aspects and
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- ¢ illegally and without any authority started the recovery and deduction

of conveyance allowance from the appellant.

' G) That the act of the respondents is illegal, unconstitutional and
without any legal authority and not only discriminatory |but also the
result of malafide on the part of respondents. |

H) 'That.appellant has the vested right of equal treatment before law

and the act of the respondents to deprive the afnpéllarit from the

conveyance allowance is unconstitutional and clear |violation of
+  fundamental rights. |

- I) That according to Article 38(e) of the Constitution of Islamic
‘Republic of Pakistan 1973, the state is bound to reduce disparity in

" the income and earnings of individuals - including pe:rsons in the
services of the federation, therefore, in the light of the satd Article the
appellant is fully entitled for the grant of conveyande allowance

during vacations. | o » -

J) That the cause of action accrues to civil servant every month when
he is paid salary deficiently, hence, limitation does not run in case of
fixation of salary.

K) That the appellant seeks permission of this Honorable Court to
- raise any other grounds avallable at the time of argument's.

‘It' is therefore, most humbly prayed that the appeal of the -
appellant may be accepted as prayed for '

- Dated: 09-08-2021

o a

Appellant %
WlS ALH AV A iss. Falz h |

Advocate High Court
Distt. Courts marfMirsal Hayat Advocate ngh Court,
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Tahir Khan Advocate
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- 'BEFORE THE HONOURABLE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL
| PESHAWAR -

Miss. Faiza
- Versus
, :

The Government of Khyber PakhmnkhWa and others

Affidavit
Miss. Faiza W/o Muhammad Islam, D/o Hafiz Muhammad Ismail, R/o

Mohalla Swalay Village Shiwa Tehsil Razaaf Distrfct, Sawabi; Senior
Arabic Teacher (BPS16) at Govt Girls High School, Baghicha Dheri
Mardan, do'ﬁereby“s‘olemnl'y affirm and declare that all the contents of
the accompanied éppeal are. true and correct to the best of my knéWledge

and belief and nothing has been concealed or withheld from this Hon'ble

Tribunal. | ; X X
| , - Deponent
: \%/ﬁss. Faiza

CNIC#16101-0672252-2

=
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'@ BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR o

Miss. Faiza
Versus -

The Government of Khyber Pakhtunkhwa through Chief Secretary Khyber )
Pakhtunkhwa and Others :

Addresses of Parties
Appellant:

Miss. Faiza W/o Muhammad Islam, D/o Hafiz Muhammad, R/o Mohalla Swalay‘-
Village Shiwa Tehsil Razaar District, Sawabi, Senior Arabic Teacher (BPSIG) at
“Govt Girls High School Baghrcha Dheri District Mardan

. Respondents

1. The Government of Khyber Pakhtunkhwa through Chref Secretary Khyber
" Pakhtunkhwa, Peshawar.
2..The Secretary (E&SE) Department Khyber Pakhtunkhwa, heshewar.
‘3, ;l“he Seeretary'Frnance Department Khyber Pakhmnkhwar,.Peshawar. ’ |
4. The Accountant General, Khyber Pakhtuhl;hwa,.Peshawar.

5. The Director (E&SE) Department Khyber Pakhtunkhwa, Peshawar.

‘ ‘ Appelldnt

. Distt Courts Mardan
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' BEFORE THE HONOURABLE KHYBER

PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR

" Miss. Faiza D/o Hafiz Muhammad Ismail

Versus

The Government of Khyber Pakhtunkhwa and others

Y

Application for condonation of Delay

Respectfully Sheweth

That the pefitioner is filling fh_e a_ccompanying-appeal

~ the contents of which. may. graciously be considered as

integral part of the instant petition

. That the delay -in approaching this Hon'ble Tribunal

was due to lockdown and COVID-19 pandemic country

w1de which was not deliberate at all but accidental.

. That cause of action accrues to civil servant every

month when he is paid salary deficiently, hence,

_limitation does not run in case of fixation of salary.

. That the law favors adjudication on merits and

technicalities of any sort must always be ignored while

reaching a just and fair disposal of any les.

. That for proper disposal of the accompanying case on

its merits, the condonation of delay is indispensible

that not only the A_ppellant'has got a prima facie case and'

having balance of convenience in his favor, but would

- suffer 1rrcparable loss if the instant. pet1t10n is not

allowed
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it is therefore, most humbly prayed that on

dcceptan'ce of. t‘hexinstan't pez‘ition, the delay if any

occurred in f Zihg the accompanying appeal may

very graciously be condoned and the accompanying -

| appeal may very be gmczously be decided on its

merits.

Appellant

_/ Mis$ Faiza, through
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GOVEJRNMTENT OF KHYBER p.
b :

. AKHTUNKEW A
; | FINANCE DEPARTMENT
i

14

REGUALTION wiNnG) - ' . -

s - NOFDISOGSR-vsane; S
e Dated Peshawar Ue: 20.12.2012

The Secretary to Govt: of Khyber Pa!i:hmnkb

wa, 9 ([
Finance Department, Peshawar, | -

Ta:

. b
: incial Assembly, Khyber Pakhtunkhwa. , : ‘
0. Al Heads of attached Deparrrngnrs in Khyber Pakhtunkhwa_
7. All District Coordi

nation Qfficers of Khyt
5. All Political Agents/District & Session Ju
9. The Registrar Peshaw
10. The Chairman Public

1. The Chairman, Servic

ver Pakhtunkhwa,

' f
dge in Khyber Pakhtunkhwa. , !
ar High Court, Peshawar,

Service Com.mjssion, Khyber Pakhtunkhwa . ' 3
¢ Teibunal, Khybel Pakhtunkhwa, B '

Subject:  REVISION TN THE, RATE OF _CONVEYANCE ALLOWANCE ¥
- CIVIL EMPLOYER

S OF THE XuVR
_H.“__'———_ n

G OV’ERNNIEN.T' BPS-1-19

Dear Sir,

The Government of Khyber Pakhtunkhwa has been pleased to enhance/revise the
rate of Conveyance Allowance admissible 1o 4} the Pfovirdcia_i Civil Servants Govt: of Khyber
Pakhtunkhwa (wdrldng in BPS:] 1o BPS-13) wef from 19 September, 2017 ar the following
Tates, However, the cOnveyance allowance {or employees in BPS-16 to BPS-19 will remain un-

BPS : Existine Rate (PV) Revised Rate
: I Rs 13007 Rs. 1,700/~
1-4 RS l,?OO NS, 1) o
5-10 ‘_1_{5_1900/- . Rs. 1,840/~
11-13 Rs. 2,000/-" - -\ Rs. 2,720/-
T RS S.000 5,000/~
. 116-19 __E_%MM_
. ]
2. ConveyanceAllowahcé at the above rates per month sha

Il be admissibic to those BPS-17,

18 and 19 officers who hav €.

€ not been sanctioned official vehjc]|
' *

: Your Faithfully
"v

(Sahibzada Saeed Ahinad)
Sceretary Finanee

: ‘ ‘ ﬁ?w e ff’”?:;f) J -
Endst No, FD/SO(SR-INS-52/2012 Dated Peshawar the 20 December, 2612 M ¥ RS Y 4&
: )

A

W‘SAL Eﬁh\éoun

A('jvtolcé‘guns nardap
Distl.

)
u,;lil. PR
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_sonal lnformation of
Personnel Number: 00388424
Dric of Birth: 19.11.1980

Emplayment Category: Vocational Temporary
Derignation” SENIOR ARABIC TEACHER

Dm Govt. VWFP vammal
District Acconnts Ofrce M 1r(l'm
Monthly alhr\ Statement’ (Fchruary 22021

11.10.2007

Miss FATZA d/wis of HAFIZ MUHA:'\'lMAD ISMATL
CNIC: 1610106722527
Entry into Govt, Service:

NTN:
Length of Servia

*

DPO Cade: MRET26.H MRS GG HS BAGHICHA DHER! MARDAN

Payioll Sectinn: 001
©GPE A/C N

Vendor Number: -

GPF Sectian: 001

Intcrest Applied: Yes

Pay scale: BPS For - 2017

Cash Center: ¢

GPF Balance:

" pay Scale Type: Civil  BPS- 6

.. 13 Years 04 Months 019 Days

£0003519-DISTRICT GOVERNMENT KHYBE

300,201.00

Pay Stage: 12

Pay and Allowaaces:
Wage type Amount . . Wage typu Amgount
0001 | Basic Fay 37.150.00 1000 | House Rent Allowance 2,727.00
1210 | Convey Allowance 2008 5,000.00 1947 | Medical Allow 15% {16-22} 1,500.00
2148 [15% Adhoc RehiefiAl-2013 740.0C 99 | Adhoc Relief Allow @10% 504.00
t ~ 12211 | Adhoc Relief Al 2016 10% 2,'6l2.00" . 124 | Adhoc Relief All 2017 10% . -3,715.00
ﬁ247 Adhoc Relief A1 2018 10% 3,715.00 2&6'4 Adhoc Relief All 2017 10% 3,715.00
Deductions - General
) Wagé type An\dlsﬁt ' ‘- e Wage type Amount _
3016 ]GPF Subscription 23, '540 00 : 3501 Benevolent Fund -800.00 .
3609 | Income Tax 1427.00 . ]3990 | Emp.Edu. Fund KPR -150.00.
4002 | R, Benefiis & Death Comp: 650,00 [ i 0.00

Doductinns -

1,oans and Azlvances

‘ Princi-palnmounl l

Dauction

Balance J

[ Loan \

Deductions - Tncome Tax

Payable: 6,332.75

Gross Pay (Rs.):

Pay

61.378.00

co Name: FAIZA

Account Number: 100-2971- 6

fea

ves: Onpening Balance:

Description

Availed:,

Recovered Lill February-2021:

. I
I)cductim{s: (Rs.):

-5.367.00.

3,046.00 Exempted: 1582.27

Gank Detnils: UNITED BANK LIMITED. 210514 KHWAJA GUNJ KHWAJA GUNJ,

Net Pay: (Rs.):

Recoverable:  ~1,704.48 _

56,011.00

Eamed: Balance:

Permancat Address.
Citv: MARDAN

Te

pap Addiess,

Cuy

(130696/05.03 2021/14:22:29)2) Al amownis are

Domiciie: NW - Khyber Pakhtunkhwa -

Email

in Pak Rupees i) Errors & omissions excepied

Housing Status: No Official
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¢ anal Information of Miss FAIZA dfwis of HAFIZ MUTTAMMAD ISMAH

B

Dist. Govt, NAWEP-Provineial
District Accounts Office 1\-lnl'rq:;n
Monthly Salary Statgment (July-2019)

persaanel Mimber: 00388424 CNIC: 1610106722527 NTN: :
Pae of Warth 19 111980 Fairy e Govt, Servies 11 10.2007 Length of Ser.i e 11 Years 09 Months 022 Days

Employment Categnry: Vvacplional Temporary

Pesignation: SEMIOR ARABIC FEACHER S()(‘J().‘sj!"J—D1S'5'RlC'i‘ GOV JENT KHYBE

DDO Code: MR6126-11.MRS G.GALS BAGHICHA DIHERI MARDAR

Payeoll Seetian: 003 GiPF Secnon: 001 Cach Center: 4
GPF AJC Nor tnterest Apphied: Yes ] GIF Balance: 342,013.00
Vendar Number: -

Pay and Allowances: Pay scalc: BPS For- i2017 Pay Scale Type! Civil  BPS 16 Pay Stage: 10

et et 4 e

' . Wage type
: \ 1000 tHousc Rem Allowaies

I 12148 | 15% Adhoc Relief A11-2013
adhoe Reliclf All 2016 10%
Adhoe Reliel Al 2o1E 0%

Basic Pov
"9a7 | Modical Allow 15% (16:22) '

2199 | Adhoc Relief Allow @10% .
1324 | Adhoc Reliet All 2017 10%
264 | Adhoc Retief Ali 2019 10%

Deductions - General ' Y

1 “Anount [ Wape 1YBE Amounl

GPI Subscription - Rs3340 1 -3.340.60 llSOl chnevo!cnt Fund S200.00 .

R, Benetins & Death Comp:

MM 300 13990 | Emp Edu. Fung KP¥ 15000 |
Y Y ' T

Deductions - Loans and Advances

( Loan ‘ Dcscriintinn R & l‘riucignl amount '___‘..)cduction l Balance ]

Deductions - lncame Tax

Payable: C 145585 Recovered till July-2019: ' 73.00 Excmpted: 581.97 Recoverable: &00.58
Gross Pay (Rs.h: R2.426.00 Deductionst (Rs,) S5, 4352.00 Net Pay: (Rs) ! 46,974.00

‘ Payee Name: FAIZA
Account Number: 100-2971-6 i .
Bank Detals UNITED BANK LIMITED, 210514 KHWALA GUNI KHWATA GUNNL

1
'

Lewvis: Opening Balanee: Availed: . Eamed: Balance:

_-__________.-———-'—__'_--—

e et b

Permanent Address: . ‘ -
City: MARDAN Domicile: NW - Khyber Fakhtunkhwa Housing Status: No Official
Temp. Address. '
- Cuy Email:
CL30a0n, a0 JE. J2oAN 0N Yy amanens are in Pok I‘i;pws 3} Ervors & enissions excc,ur:si .




U

i

o X &=,/ .
The Secretary Education, \ @ 2
Khyber Pakhtunkhwa,

Peshawar, Khyber Pakhtunkhwa.

Subject: Application for allowing/granting of the *Conveyance Allowance’ to the Applicant, -

According to the reference order/Judgment/Appeal No, 4823/2020, title Mr. Muhammad Ismail

(CT BPS-15) Vs. The Government of Khyber Pakhtunkhwa, Thrbugh Chief Secretary Khybér

Pakhtunkhwa Peshawar etc., dated 11/06/2020 of the Honorable Service Tribunal Peshawar.

SIR,

My this application is with the reference to the above mentioned order/ judgment whereby

“Conveyance Allowance” is allowed in view of | the said facts, I may also be allowed the said

benefits, Therefore, the applicant submits as under.

*

That the applicant namely Miss. Faiza D/o Hafiz Muhammad Ismail is a civil servant

- and presently serving as a Senior Arabic Teacher (BPS16) at Govt. Girls high School

Baghicha Dheri Mardan.

That the applicant is serving in education department since 11/10/2007 till to date of

service is in her credit.

That in view of the order judgment /appeal of the “Honorable Service Tribunal
Peshawar”. Dated 11/06/2020, where the Conveyance Allowance has been allowed to

Mr Muhammad Ismail, (CT, BPS-15) petitioner. (Copy of which is annexed).

- That under articles 4; 25 & 27 of the Constitution of Pakistan 1973, the applicant being a

civil servant, is also entitled for the same/équal treatment, and ‘Conveyance Allowance
may be allowed to the aj)plic'antv as according to the order / juhgment of the é_ugust
Supreme Court of Pakistan (2009 SCMR 1) in which it has been explained in d'etail, « ‘I‘f
a Tribunal or the Supreme Court decides a pdint of law ;elating to the terms and
conditions of a ci\}il servant who ‘litigated, and there were other (;ivil: servants, who maf :
nbt havg taken any legal proceedings, in such a case, dictates

of justice and rule of good governance demand fhat the benefit of the said decision be ext

ended to other civil servants also, who may, not be parties to that litigation, instead of




‘.
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. compelling them to approach the Tribunal or any other legal forum. All citizens are equal

before law and entitled to equal protection of law as per Art.25 of the Constitution.”

+ That the Honorable Apex Supreme Court of Pakistan has vide its judgments 2009
SCMRI and PLD 2010 SC 878, allowed equal treatment. (Copies of which annexed

herewith) .
Prayers

In view of the above facts and circumstances, it is most graciousfy prayed/requested that the
applicant may be allowed “Conveyance Allowance’, in the light of the .

Order/Judgmént/Appéal of the "Honorable Service Tribunal Peshawar’ and oblige.

)

R
. Miss. Faiza D/o Hafiz Muhammad Ismail

' . ' - CNIC# 16101-0672252-
Diex s

Submitted by
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IN THE PESHAWAR HIGH CQURT_PESHA WAR.
- JUDICIAL DEPARTMENT.

Writ Petition No. 3162-P2019 Akbitar Hussai é”“(j
others..vs..Govt of Khyber Pakhtunlchyraf §

JUDGMENT | >

Date of hearing............ 01.10. 2019

Petitioner(s) by M. Noor Mohammadd Khattak, Advocate.
Mr. Mujahid Ali Khaﬁ, AAG, for respondents.

* kX F %

ROOH-UL-AMIN KHAN, J:- Through  this

corinon
judgment we, proposed to decided the instant as well as the
connected writ petitions as all” having involved common,

question of Jaw and facts, the particulers of which are given
! 1

below.
i, WP No. 3162:P/2019 tited Akhtar Hussain
cte..vs..Government of Khyber Pakhuhkhwa through

Chief Secretary, Peshawar and 4 others.
B t -

ii. WP No. 3064-P/2019 titled Mabecb Ullah ete...Vs..
Government of Khyber Pakhrunkhwa through Chief

Secretary, Peshawar and 7 others.

iii. WP No. 3084-P/2019 "ti.tle‘d Sikandar Khan etc...Vs..

- @// ~ Government of Khyber Pekhtunkhwa th.rou‘gh. Chief

W . Secretary, Peshawar and 4 ethers.

iv. WP No.3178-P/2019 titled Abdur Rehman ete...Vs..
Govermnment of Khyber Pakhtunkhwa throug,h Chief

Secretary, Peshawar-dnd 4 others. g

< pe/shaw-;r l—anh Court

.
favadl L.
)
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23233-P20{9 tided Amjid Ali etc.. Vs..
Government of ‘Khyber Pakiitunkhwa through Chjef- '
Secretary, Peshawar and 4 others, .

v. Wwp No.

Vi, WP No. 3283-P/2019 (itled Gul Saeed ete. Vs

Govemnment of Khyber Pakbtunkhvia through Chief '

Secretary, Peshawar and 4 others,

Vil WP No. 3287-P/2019 titled Syed Israr Shah etc.. Vs, - - S
Government of Khyber .Pakhtunkhwa through Chief

Secretary, Peshawar and 7 others.

viil. WP No. 3288- P/2019 titled Firdous Khanetc .Vs..
Government -of Khyber'Pakhtunkhwa through Chlef |

Secretary, Peshawar and 4 others.

T e e S i e

IX. WP No. 3353- P/2019 titled Paﬁz Inatn Ur Rehman

, i
etc...Vs.. Government of Khyber Pakhtunkhwa S
through ChlefSecretary Peshawar and 6 others.

X. WP No. 3366~P/2019 tiﬂed Jehanzeb Khan etc.. Vs,
Government of Khybe. Pthtunkhwa through Lh;ef

Secretary, Peshawar and 4 others.
x. WP No. 3390-P/2019 tilled Haji Rehman ote.. Vs, R :
o/ Government of Kther Pakhtunkhwa U«rough Chief : :
/ Secretary, Peshawar and 2 others. ' ' . :
xii. WP No. 3520- P/7019 tiled Mohammad Khalid i |

.. Vs.. Govemmcnt 0[ Khyber. Pakhtunkhwa -
[hrough Chicijccretax'-y, Peshawar and 4 others..”

e
ey

WISAL HAYAT
Advocate High Court
Distt. Courts Mardad
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WP No. 3567-P/2019 titled Husnur Rehman ctc... Vs..
Govermment of Khyber- Pakhtunkhwa throucr,h C‘mef =

Secretarv Peshawar and 3 others.

xiv. WP No. 3667-P/2019 titled. \/iaqaad Hayat etc... Vs, .
, Government of Khyber Pa}humkh\l'a throug,h Chlef -
- Secretary, Peshawar and 4 others.

«v. WP No. 3930 P/2019 itled Syed Khurshid Shah
© ew...Vs. Gwemment ‘of ‘Khyber ~Pakhtunkhwa
through CmefSecretaxl'y, Peshawar and § others.

xvi. WP No. 4072-P/2019 titled Subhan Ullah etc...Vs..
Government of Khyber Pakhtunkhwa through Chief
Secretary, Peohawar and 6 others.

xvii. WP No. 4758-P/2019 titled Sohrab Hayat etc...Vs..
Government of Khybcr Pakhtunkhwa Lhrough Chief

Secretary, Peshawax and 4 others,

2. . As ‘per averments of the wnt petition, the
petitiopers are serving ir} the '.‘E“lememm'y & Sec‘ond:l:xify
Educatlon Department on their reSpective posts. On 14.7.2011.
the Governmcnt of Khyber PaLhmnkhwa \,nrlanceld tHe
conveyance a}‘lowancc to all the Civil Servants i.e. frorn BPS- 1
to 15, inc luding, the pu-uoners which was subscqueml) revised
- vide another notification dated 20.12.2612 and wa‘s_‘ﬁjnhc: |
A ' ’

enhanced. But the respondents without any valid sod justiffable -

reasons stopped / dcducted the payment of conveyance

'. Eﬁyé{;ﬁ‘@ /gj;ﬁesTEb_

,4.—-—‘)
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~ }"hdwar High Coutt

WISAL HAVAT

Advocate High Court -
Dlsu Courts Mardan
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aliowance under the wrong and illegal pretext that the same is

not allowed for the leave period. ,

3. In essence, the grievan;s; the petitioner; 1S that

they were receiving the ‘Conveyance allowance under the

notifications mentioned above, which was stopped withoupt any

Justifiable reason. -

4.

allowance which g panvandAparccl of pay. Similar controversy
‘came before this Court iy Writ Pétition No. 3509-P/2014 titjed

(Mafiz Mohammad 1)yas ele. vs..

following manper.

"7. . To resolve the controversy as tq

~ Whether Payment of allowances g 4 civil servant
falls in chapter-2 of Khyber.l?akhm&hwa Civil
. 3

Servants Act, 1973 ie. terms, and conditions of

service, it i Hecessary 1o reproduice the definition of
“pay” provided in sectign .i(e) of the Khyber
Pakhmunkhwa Civij Servants Act, 1973 which reads

as under:

"2 (e)«—”Pay" means the amouny drawn

monthly by g ctvi servant as pay, and includes

" special pay. personal pay -ang amy

other
' emoluments declared by the  prescribed .
Hholuments : ) ;

~ - S y
authority 1o be paid. " (eniphasis provided).
The word “emoluthent™ used in the above
Quoted definition clause of the Civil Servants Act,

1973, according to jts dictionary foeaning, dengtes

wages and bepefig received ag compensation for

+ e g
P hon ra
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holding an office or having empioj(mcnt-. The wora
emolument is basically derived fror the Latin word
emolumentum. It originally meant “the sum paid to
a miller for gnnding a customer \vheat” Today, the

term exists mostly as a bit of arcl,zuc legalese, but it

might be within the route of expression ie.

“grinding out a living”. Frém the above
manifest that

it ois
exioluments are essentially the
benefits that one gets from the working of being

employed. Emolument s 'the profit from

employment and is compe:is'atiou In return of

services, hence the emolu.ments are part and parcel

of pay, Secnon 17 being part- of chapter-2 i. e. tertns
and condmons of service of a ClVl' servant provides

that, a c1v1] servant appomted to a post shall

entitled, in accordance with rules. to the pay

sanctioned for the post Likewise, Rule 9(21) of

(FR/SR) provide, the definition of pay which means

the amount drawn monthly by 2 government servant

as

(1) the pay, other than special pay or pay granted in
view of his personal qua’liﬁca{i()n, which has been
sanctioned for the post Held by him substantively or
in an officiating Eapacity, or to, which he is entitled

by reason of his position in a cadre, and - (i1)

. Overseas pay, technical pay, special pay and

personal pay and

¥

(i) any other emolum_eni:s which "may be

' Spe'cially classed as pay by the gévémor general.

The legislature in its: wisdom has unseb?'
used the word “pay” mstead of salary in dehmt:on
-clause .and SBCUOH 17 of Khyber Pakbtunkhwa Civi}

Servants Act, 1973. The. word_ ‘pay’

connotes
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payment of wages 'm&ud‘mg e,rr'wihment in broader
spectrum while the salary is;'usled for amount that
one receives in return for _»vorlg and or service
provided, which is paid pcr.ioé}calliy' i.c.'.over a
specified interval of time such as weekly or most
commonly monthjy; The termy :“sala;ry“ has been

dealt with at page-SéB of C?o"rpus Juris Secundem
Vol. 77 as under:-

“Salary”. Tll'lc‘ word “S'Ia,l"ary" is defined ha;

meaning fixed compensation r"e,gularly paid by the
year, quarter, ﬁonth or week'; fixed compensation
for regular work, or for continuous services over a
period of time; periodical com'pénsation for services:
compensation for séﬁices'rendered;l per annuro
compensation mean in official and in some other
situation, or station; legal coﬁpensadon.

Salary is also defined as  meaning stipulated
periodical recornpense; or consideration paid, or

stipulated to be paid to a person on regular interval

for sérvices usually a fixed sum io be paid by the =

year or half year, quarter; reward or consideration

“paid or agreed-to be paidto 4 person on a regular’
p &r p pers gu.

intervals by the year, month or week for services;
reward of fixed or recompense for services rendered
or performed; reward or compensation bf services
rendered or perfortﬁed. o ' ’

From the above mentioned definition it is manifest

that the “salary” of a civi| servant is a fixed amount

regularly paid as compénsation to the employeé, '

whereas the pay means an amount received by a

civil servant including' other emoluments
allowances.” ' ‘

i.e.




6.

S. Besides,

Teachers /cmployees of the sam":'t_liepamncm serving from
other comers of the prov'mcc @l;ich were decided by
Abbottabad Bench of this Court, wherem it was held that the
conveyan‘ce allowance being part of pay fall in terms and

i

conditions of civi] servant and it'can adequately be claimed

through-an appeal by adoptng the pfcscribed procedure under

the Khyber Pakhtunkhwa Civil Sefvarts Act, 1974,

For the reasons giveii heieinabove, the petitioners

are civil servants and their claim falls in terms and conditions

- of service enumerated in Chapter-2 of the Khyber Pakhtunkhwa -

C1v1l Servants Act, 1973, w’ncrem thc 1unschct10n of this Court

1S expressky baned by Arm:le 212 of the Constitution of Islamic

Republic of Pakistan, 1973. Res‘iuttantly, this and the connccted

writ petiion mentioned above stand dismissed being not

mairitainablé. However, the patitioners are liberty to approach -

the proper forum, if sa desire.

L,

Annownced on;

I" of October, 2019 - S |
avhad® S Vg
"’UDG."
N
A\ .~
N
fl ‘OGE

A

Mma Rooh WA Amin Khan & M,’ Justice Mohammad Nacan Afwas %‘\

C’R(F‘.ED 103 TRLSE (2”)‘7

. KINER 7 iy
' 1 "’?’\' —_— roshawar :;Ig L‘.ou:ﬂ? ‘:v-;a g
A By SIREIAS '*iﬁ.?mo rcm/rv(?c‘

certain othér 'f-lpet‘it'xons filed by the’
. *

PRI U

£
i

: o
: o

‘ g

H 2 ',;

i

5

{

T

—




\ ﬁw‘w e e e S T e

. (} L’) 1-, .
(/ =, ;
Homae
— 7 e
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRYEUR
: PESHAWAR

APPEAL NO. [H T /2019

Mr. Magsad Hayat, SCT- (BPS-16), e
GHS Masho Gagar, Peshawar....ceveieaen, evresverereanee SO ,

VERSUS

i- The Government of -Khyber Pakhtunkhwa through Chief Secretary,
Khyber Pakhtunkhwa, Peshawar. B

2- The Secretary (E&SE) Department, Khyber Pakhtunkhwa, Peshawar. .

3- The Secretary Finance Department, Khyber Pakhtunkhwa, Peshawar,

4- The Accountant General, Khyber Pakhtunkhwa, Peshawar.”

5- The Director (E&SE) Department, Khyber Pakhtunkhwa, Peshawar.

.................................................................... RESPONDENTS

APPEAL UDNER SECTION-4 OF THE KHYBER PAKHTUNKHWA

SERVICE TRIBUNAL ACT, 1974 AGAINST THE IMPUGNED

ACTION OF THE RESPONDENTS BY JILLEGALLY AND

UNLAWFULLY DEDUCTING THE CONVEYANCE ALLOWANCE

OF THE APPELLANT DURING WINTER & SUMMER

VACATIONS AND AGAINST NO ACTION TAKEN ON THE

DEPARTMENTAL APPEAL. OF APPELLANT WITHIN THE .
. STATUTORY PERIOD OF NINETY DAYS, ‘

PRAYER: : o .
That on acceptance of this appeal the respondents may
kindly be directed not to.make deduction of conveyance
allowance during vacations period (Summer & Winter
Vacations) and make the payment of all putstanding amount

¥

of Conveyance. allowance which have been deducted
157&{“'?-(1*\5?“‘2""5’[)reviously with all back benefits. Any other remedy which

e .~ Ythis august Tribunal deems fit that may also be awarded in
wRegisirar faygr of the appellant.
x.\\\\\m\ _ pps
R/SHEWETH:

e NFACTS:

% _-1-That the appellant is serving in the elementary and secondary

Jckiime education department as Certified Teacher (BPS-15) quite efficlency

lpii.“' and up to the entire satisfaction of the superiors.

ey :

2- That the Conveyance Allcwance is admissible tC all the civil servants
and to this effect a Notification No. FD (PRC) 1-1/2011 datec
14 07.2011 was issued. That later ion vide revised Notification dated

2012 whereby the: conveyance allowance for employees

/;Ii 8 7 W{%‘%z
P SRNER
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Counsel for the apgellant present.

Learned counse! referred to the judgment bassed Ly iearned Federal
Service Tribunal in Appeal No. 1888(R)CS/2016 which was handed down
on 03.12.201& Through the said judgment the issue of payment .of
Conveyance Allowance 0 3 civil “servant during éumuner and winter
vacat‘a'ons was held to be »Qit'nin h"i's-: entitlement and the d{:duction already

made from him was to be reimbursed. Similar reference was made to the

~ judgment by Honourable Peshawar High Court passed on 01.10:2019 in

|
]
]
] .
| ' ,
i -
. y OF t\)r'e-ﬁoﬂ‘l"'
B kW
Ly N Anunid
T pasnawdl

.. , Chairman

the case of appellant.

- Learned counsel, when c;o'nr’.f.onted with the proposition that the
issue, in essence, was dilated upoh by the Federal Service Trib_unal and,
more particularly, by the Hdnour‘a‘ble Peshawar High Court in the case of
appellant, stated that in case the respo'ndentsare reqiired to execute the
judgmenrt of Peshawar High Court, the appellant will have no cavil ‘about’

disposal of instant appeal..

The record suggests that while handing down judgme‘nt! in the Writ
Petition preferred by the appeliant, the Honourable High Court not only
axpounded the definition of "Pay” as well as "Salary” but also entitlernent

of a civil servant for the Conveyance Ailowance during the period of

before the Hign Court during the proceedingsy

in 'vi(-:\-»' of the abdye noted facts and Circumstances énd in order to
crotect the appellarnt from a frest round of liigation which. may protract
over a formidabie period, the appeal in hand is disposed of with
observation that the-judgment of Honourable Peshawar High Court passed

in Writ Petitions inclucing WP Ne. 3162-P/2019 shall be honoured and

reasonable time,

Siie pe consigried w ihe recerd.

ANNOUNCED '
}‘11.11,2019

vacations. It is important-to rioté that the respondents weré represented '

implemented by the respordents within shortest possible time. The
appellant shall, however, be at \iperty (e seek remedy in accordance with

law in case fis grievance is not redressed by the respondents within a

gy fr
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