Service Appeal No. 13299/2020 .

Mr. Fazal Shah Mohmand, Advocate, for the appeliant
present. Mr. Muhammad Adeel Butt, Additional Advocate General
for the réspondents present. Arguments heard and record
perused. Arguments heard and record perused.

Vide our detailed judgment of today, placed on file of
Service - Appeal bearing No. 15297/2020 titled “Farooq Siyar
Versus Capital City Police Of%icer, Peshawar and two others”, the
appeal in hand is allowed by setting-aside the impugned orders
and the appellant is reinstated in sefvice with all back benefits.
Parties are left to bear their own costs. File be consigned to the
record room. | .

ANNOUNCED
10.12.2021
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 Mr. Fazal Shah Mohmand, Advocate, for the appellant
present. Mr. Muhammad Adeel Butt, Additional Advocate General
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perused. Arguments heard and record perused.

Vide our detailed judgment of today, placed on file of
Service Appeal bearing No. 15297/2020 titled “Faroogq Siyar
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14.10.2021 Junior of learned cqunsél for the appellant present. ﬂ' | | -

Mr. Riaz Khan Paindakheil, 4Assistant Advocate General for . o

respondents present.

Former made a request for adjournment as senior counsel

for the appellant is busy before august Supreme Court of Pakistan;

granted. To come up for arguments on 29.11.2021 before D.B.

%—UW (Rozina Re¥man)

- Member (E) ' : Member (J)
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15299/20
26.05.2021 Appellant in person and Mr. Kabirullah Khattak, Addl. AG

'alongwith Abdur Razig, H.C for the respondents present.
Written reply/comments have not been submitted.
Respondents Aare directed to submit written reply/comments in
office within 10 days, positively. If the  written reply/
comments are not submitted within the stipulated time, the
office is required to submit the file with a report of non-
‘:h ‘ compliance.‘ File to cdme up for arguments on 10.08.2021

" before the D.B. i

Chairman

. * . e .~ . 5 Bl ‘ I3 . Pohy
B . v e .

. - - »

10.08.20241' . “. Since, 1* Moharram has been declared as public
holiday; therefore, case is adjourned to'3] / 3 /2021 for

the same as before.

Reéader

31.08.2021 Mr. Fazal Shah Mohmand, Advocate, for the appellant
present. Mr. Muhamrﬁéd Rasheed, Deputy District Attorney'for '
the respondents present and stated that the brief of the instant
appeal was assigned to Mr. Usman Ghani, District Attorney

however, he is unable to appear before the Tribunal today due to

illness. Adjourned. To come Ljp for arguments before the D.B on

14.10.2021.
_,___.__-j‘_z
(ATIQ-UR-REHMAN WAZIR) | (SALAH-UD-DIN)

MEMBER (EXECUTIVE) MEMBER (JUDICIAL)
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15.01.2021 Mr. Fazal Shah Mohmand, Advocate, for appellar:;t is
present. According to the learned counse!l the allegations ,..a‘gains_t'
the appellant are thatﬁa,p'ge!lanji: @Iongwith two other colleagues
were reportedly invotvéd in “a ‘criminal case vide FIR No. 2020
~ dated 26.02.2020 under Section 9-D CNSA. 22-A-170PPC-119
Police Act, 2017, of Police Station Sarband - Peshawar.
Disciplinary proceedings were initiated against all the officials
appellant was dismissed from service without adherence to the
1aw and rules on the subject. On exhausting the departmental
/remedy in consequence of which ‘his appeal was rejected he
o s submitted the instant service appeal. . |
The point so agitated at the bar needs consideration. The -
appeal is admvitted for _regulan" hearing subject to all just legal -
objections. The :ébpel‘lant is directed to deposit security and

“rant Deposited process fee within 10 days, thereafter, notices be issued to the

A ‘
\T%essFee ‘respondents for written reply/comments for 18.03 1 before
l 3B, § ‘
(MUHAMMAD .
MEMBER (JUDI -~
18.03.2021 Junior to counsel for the appellant and Addl: AG for

respondents present.

Written reply/comments on behalf of respondents not
submitted. Learned AAG seeks time to contact the respondents

for submission of written reply/comments.

" Adjourned to 26.05.2021 before S.B.

A

(Mian Muhammad) 2
Member (E)
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Court of
- A
Case No.- 7 \ 2’ [q /2020
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S.No. | Date of order Order or other proceedings with signature of judge
proceedings
1 2 3
. Hussain K ' . Fazal

1+ | 01/12/2020 The appeal of Mr. Hussain Khan presented today by Mr. Fazal Shah
Mohmand Advocate may be entered in the Instifution Register and put up

to the Worthy Chairman for proper order please.

@—uﬂ
REGISTRAR '
. This case is entrusted to S. Bench for preliminary hearing to be put
up thereon /.S Zg Z verf
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BEFORE THE SERVICE TRIBUNAL KPK PESHAWAR |

Service Appeal No /2020

Hussain kKhan.....cuvesesrascaiiennesensian S Appellant

VERSUS
CCPO & others....icicieaimnninimcnn i Respondents
IND ~:E X
S.No Deséription of Documents___ - | Annexure Pages
1. Service appeal with affidavit _ | | -4
2. Copy of FIR & Suspension Order _ . |A&B c-b
3. Copy of Charge Sheet & Reply . |Cc&D F -9
4, Copy of Inquiry Report . , - |E 1o~ <
5. Copy of Final Show Cause Notice & reply  _ |F&G 1-13
6. Copy of Order dated 18-05-2020 . H Y
7. Copy of departmental appeal & Order dated 20-11- | I & J K- 16
2020 | | | I -
8. | Copy of Judgment dated 20-10-2020 Kk [F -3
9. | Vakalat Nama B N 32
1 5 ~
- Olpw—2"
Dated:-30-11-2020 o Appellant .
. ! ) o vl(“-“"q .
Through “'3?‘”’” Y
Fazal Shah Mohmand
Advocate,

Supreme Court of Pakistan
OFFICE:- Cantonment Plaza Flat 3/B Khybeér Bazar Peshawar Cell# 0301 8804841

Email:- fazalshahmohmand@gmail.com
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| BEFORE THE SERVICE TRIBUNAL KPK PESHAWAR

Service Appeal No [ 5 Lilﬁ /2020

Hussain Khan, Ex Constable No 5882, Capital City Police Officer,
Peshawar ..., Appellant .

1)
Khyber "f}“.{r“, unal

Service \ ;:gji

Piary Ne-

1. Capital City Police Officer, Peshawar. Lol &g
2. Senior Superintendent of Police, Operations, Peshawar. ¥**
3. Provincial Police Officer, Khyber Pkhtunkhwa, Peshawar.

L eesesesmsmnarsessreearnsnennes Respondents

VERSUS

APPEAL U/S 4 OF THE KPK SERVICE TRIBUNAL ACT
1974 AGAINST THE ORDER DATED 20-11-2020
WHEREBY DEPARTMENTAL APPEAL OF THE APPELLANT
FILED AGAINST THE ORDER DATED 18-05-2020 OF THE
SENIOR SUPERINTENDENT OF POLICE, OPERATIONS
PESHAWAR HAS BEEN REJECTED.

PRAYER:-

On acceptance of this appeal the impugned Order dated 20-11-
2020 & Order dated 18-05-2020 may kindly be set aside and
the appellant may kindly be ordered to be reinstated in service
with all back benefits.

Respectfully Submitted:-
So——aw 1. That the appellant was enlisted as Constable in District Police

fgﬁi’;"’g? Peshawar on 10-08-2009 and since enlistment performed his
S S duties with honesty and full devotion and to the entire

-~ . . gSatisfaction of his high ups.

Lake -

2. That in the month of February 2020, the appellant while lastly
posted to Police Post Industrial Estate of Police Station,
Hayatabad, was involved along with two other colleagues in
Criminal Case vide FIR No 2020 dated 26-02-2020 Under v~
Sections Q;L)-CNSA.ZZS-A-NOPPC/ 119 Police Act 2017 of Police
Station Sarband'Peshawar and was suspended along with two
other colleagues vide Order dated 26-02-2020. (Copy of FIR
& Order dated 26-02-2020 is enclosed as Annexure A &

B).
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. That Charge Sheet was issued to the appellant along with two

other colleagues which the appellant replied in detail refuting
the allegations and explaining the true facts and circumstances.
(Copy of Charge Sheet & reply is enclosed as Annexure
C & D).

. That there after an illegal inquiry was conducted wherein no

one was examined in presence of neither the appellant nor the
appellant was provided reasonable opportunity to defend his

case. (Copy of Inquiry Report is enclosed as Annexure
E).

. That Final Show Cause Notice was issued to the appellant on

09-04-2020 which the appellant also replied refuting the
allegations and explaining the true facts and circumstances.
(Copy of Final Show Cause Notice & Reply is enclosed as
Annexure F & G).

. That without considering the reply and record the appellant

was awarded the major penalty of Dismissal from service vide
Order dated 18-05-2020. (Copy of Order dated 18-05-2020
is enclosed as Annexure H).

. That the appellant filed departmental appeal before respondent

No 1 15-06-2020 which was rejected vide Order dated 20-11-
2020. (Copy of Departmental appeal & Order dated 20-
11-2020 is enclosed as Annexure I & J).

. That the impugned Order dated 20-11-2020 & Order dated 18-

05-2020 are against the law, facts and principles of justice on
grounds inter alia as follows:-

GROUND S:-

A. That the impugned Order 20-11-2020 & Order dated 18-
05-2020 are illegal, unlawful and void ab-initio.

B. That mandatory provisions of law and rules have been
badly violated by the respondents and the appellant has
not been treated according to law and rules.

C. That the impugned Order is void being passed ‘without
lawful authority.

D. That no proper inquiry was conducted in the matter to
have found out the true facts and circumstances. No one
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was examined neither in support of the allegations nor in

presence of the appellant nor was he ever afforded
opportunity of cross examination.

. That the appellant was proceeded on the ground of being
involved in criminal case from which he has been
acquitted by the Court of competent jurisdiction vide
Judgment dated 20-10-2020 and as such too the
appellant is entitled to be reinstated in service. (Copy of
Judgment dated 20-10-2020 is enclosed as
Annexure K). ‘

. That even otherwise the allegations were never
substantiated, as no evidence during the so called inquiry
was collected.

. That even the appellant was committed to prison since
arrest and was set free after acquittal, as such is entitled
to all service benefits as per FR 53 and 54.

- That Civil Service Regulations 194 and 194-A are very
much clear on the point that the appellant was required
to had been placed under suspension after he was
detained and upon acquittal was required to had been
reinstated in service with all service benefits.

. That the appellant was not afforded opportunity of
personal hearing.

. That even there are contradictions as whether the |
narcotics were taken to Police Post or Home, thus too the
charges are not established.

. That the appellant did what as per law he was duty
bound to do however no evidence is there that the
appellant ever brought the narcotics to his home which
allegation is negated by the FIR as well as by the
statements of witnesses examined during inquiry.

- That the allegations leveled against the appellant are
negated by the contradictions in statements of the
witnesses examined during trial.

M. That so far the allegations mentioned in the Charge Sheet
are concerned the same are totally false and baseless, as
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- q-
the appellant did = nothing that  would amount to
misconduct. - -

N. That the appellant could not be punlshed for the fault of
others if any. .

0. That the appel!ant has about 11 years of service with
ur%blemlshed service record.

P. That the appellant seeks the permission of this honorable
tribunal for further/additional grounds. at the time of
arguments.

It is therefore prayed that appeal of the appellan't may kind‘ly
be accepted as prayed for in the heading of the appeal.

Any other relief deemed appropriate and not specifically
asked for, may also be granted in favor of the appellant.
]

”&Sw//"*

Dated:-30-11-2020 rhrough Appellant e
" Fazal Shaé Mihmand

Advocate,
Supreme Court of Pakistan
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HFFICE OF THE

~ SENIOR SUPERINTENDENT OF POLICE
(OPERATIONS) .
PESHAWAR , \

ORDER

On account of their: mvolvcmun in criminal case FIR No 202 cla(cd 26‘.02.2020 u/s ()D-

CNS/\’2 5- /\1170 PPC/H‘) Pohu. Act2017, PS barband the followmi, police officials of

Capxtdl City Police Peshawar are hcuaby placed under susper\slon ancl clo:cd to Police Lines

PQSh"xW'\T with 1mmed1atc effe_cl

NAME & RANK. 1 : PLACE oF POleN(J

GD PP lndusmal L<tau. ¢ PS Hayatabad

P lndustrml PSH

[HC Farooq Siyar No. 38

HC Ahtiram No 4707 Moharrar P ayalabad

GD PP [ndustrial Estau. S Haydtabad

Constab Hussain No 5882

{hey are being proceeded against dcpartmcmally uhder Bolice (E&D) Rules, 1975 g

'_5([ 58 /PA ‘ dated Peshawax the 26 / oa /2020

¢

Copy for mformatmn and necessary -action 6 the -

|. Capital City Police Ofticer, Pcshaw'u ' R
7 Sp Canu CCP Pushawar
3. SP HQs CCP Peshawar
4. SDPO Hayatabad CCP Peshawar
5.- AD-IT
6. EC- IUOSIICRC

7. FMC i
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CHAL C £ SHEET -

4 th.:r.oas [ am satis’ﬁcld- thal 3 Lc:zmal mmmry as vontrmplz'tcd by Poln‘e Rules 1975 7is w
 necessary & expedient in the subject case agginst you L{-IC Faroog Sly'lr (GD) alongwith LEC"
Ikhteram No. 4705 (MHC PP) and Constable Hussam Khan No 1882 (GD) PP Industrial-.

' Estate PS Hayatabad District Peshawarr -

" And whereas, I am of the wew that the alleg'atl‘o'psr-if 'ést_éblished would call for

majmlmmor penalty, as defined-in Rule 3 of the aforesaid Ruleq

Now therefore, as required by Rulc 6 (1) (a) & (b) of the. Sald ‘Rules, 1, Senior

Supermtendent of Police, Operatnons, Peshawar hercby charge you ‘THC l"arooq Siyar. (GD) '
: alongwnth "LHC Ikhteram No. 4705 (MHC PP) and Constable Hu¥sain Khan No. 1882 (GD) o
. PP ‘Industnal Estate PS Hayatabad District Peshawar under Rule 5 (4) of the Police Rules

1975 on the basis of allegations menhoned in the enclosed statemcritf;of allegations.

[ hereby direct you further undcr Rule 6 () (b) of thc sald Rules to put forth written
defence within 7 days of the receipt of this Charge Sheet to the Enqunry Ofﬁcer as to why the
action should not be taken against you and also stating at the same tlmc whether you desire to be

heard in person

In case your reply is not received within the speclﬁc pcrlod to the Enqulry Officer; it
shajl be presumed that you have no defence to offer arid ex-parte | actlon will be taken agamst

you

2.7 Z E/PA dated Peshawar the ),42’/3212020

Copy of the above along with Summary of Allegations 15 forwarded for information and

necessary action to the:-

1 [lnqmry Ofﬁcer to pieasc conduct enqusry on day-to-day basns without interruption and
submit your fmdlngs and grounds thereof to this office wnthm stlpulated period

9. The accused officer.

‘¢



STATIl MENT OF ALLEGATIONS

___#_____________,_____-,

L gSP/Opcranons Pcshawal as cqnpetf‘nt author |1y, am. of the opinion that you IHC

Farooq Siyar ((‘D) alongwith LHC Lkhteram No. 4705 (MHC PY) and Constable Hussain '

" IKhan No. 1882 (GD) PP Industnal l"state PS Hayatabad Dlstnct Peshawar have rendered

yourself liable to be procceded agamst as you have comm1ttcd thc follow:ng acts/omission

’ .Awithin the meanlng of section 03 ofthe Khyber Pakhtunkhwa Pohce Rules, l975

) | You THC Farooq Siyar (GD) along with LHC Ikhteram 4705 (MHC PP) and FC
' Hussain Khan No. 1882 (GD) while posted at PP Industnal PS Hayatabad rushed

to the jurisdiction of PS Sarband on your own, and selzed narcotics (19.2 KG o

Charas & 10.8 KG 0p1um) from the possession of ‘accused Zakir Ullah rlo Bara
Khyber without intimation to S110s Sarband or l-layatabad or any other senior
QfﬁCCI'.. - '
iy After seizure, you along with the above namt,d -police officials took the accuséd
and narcotlcs to your home in Surezal for the purpose of bargaining with the
_ smugglcr party for their release and subsequcnt -return of the seized narcotlcs
iH ‘In the meanwh\lc the SHO PS Sarband on recmpt of credible information started
o enquiry u/s {87 Cr.p.C vide Mad No. 26 dated23/02/2020 into the alleged seizure '
of narcotics it his AOR during which your mvolvement in the episode was
established and the ‘seized narcotics was recovel cd from you. Accordingly, case -
FIR. No. 202 dated 26/02/?020 ufs 9D-CNSA/I 19 Police Act, 2017/225-A/170

PPC was registered agm.sf you at Police Statlon Sarbanfl

iv) Being members of the discipline force, your this act amounts to gross misconduct .

and render you Tiable for disciplinary proceedings’ unclel Police Rules 1975.

For the purpose of scrutinizing the conduct of af re said palice official in the said episode
with reference to the above allegations QV
Officer under Rule 5 (4) ofPohce Rules 1973. .

is appoiﬁted as Enquiry

The Enquiry Officer shali in-accordance wzth the provision of the.quicd Rules (1975),
provnde rcasonab[e opportunity of heanng to.the accused Officiak:and maké recommendations as.

to pumsh or o&her actlon to; bc taken agamst the accuscd offici /L,\\

vl

SR [ 'SENIO G RNTENDENT OF POLICE,
" (OPERATIONS), PESHAWAR

Nq. Z “2 2 ._E/PA, dz{i.e‘{i Peshawar the ‘ g / )4-" /20"0 I
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- Memo:

', Allegations:

- -

\. OFFICEOFTHE ,
A SUPERINTENDENT OF POLICE,

Emait:"

.The SSP Operatrons Peshawar

~* Subject: DEPARTMENTAL ENQUIRY AGAINST IHC FAROOQ SIAR (GD), LHC IKFITERAM .

NO. 4705 (MHC PP) '‘AND FC HUSSAIN KHAN NO, 1882 PP INDUSTRIAL ESTATE |

Please refer to your office diary Nc_‘rZQtlEIPA, dated: 28:;02.2020. .

W

It was alleged that -

i IHC Farooq Siyar (GD) albng-with LHC Ikhteram No. 4705 (MHC PP) and FC Hussain Khian No.

Uilah rfo Bara Khyber wrthout intimation to SHOs Sarband or Hayatabad or other senior officer.

A

RURAL DIVISION; PESHAWAR .
No. 561 /SPR,DT:A 4 72020

otﬁcespruratpeshawar@gmatl com.

. 1882 (GD) of PP Industnal Estate, PS Hayatabad rushed to junsd:ctron of PS Sarband on their -
‘own and seized narcotrcs (19 2 Kg Chars and 10.8 Kg opium) from possesslon of accused Zakir

':i'i) - After serzure _they took the accused and- narcotrcs to home at’ Sunzal for purpose of bargalnlng' R

:_ with the smuggler party for therr release and subsequent return ot the selzed narcotrcs
ili) ‘ In the meanwhile, SHO Sarband on receipt of credible mformatron started enquiry UIS 157 Cr.P.C

" them. Accordingly, case FIR No 202 dated: 26.02.2020 U/S QDCNSAI‘HQ Pollce Act, 2017/225-
. " A/170 PPC was registered, agamst them at PS Sarband. s '
Proceedmgs ) ’ _ S
' Charge sheets anng-wrth summary of allegations were served upon the delinquent

offrcrals to whlch they submitted rephes They were heard in person and all the relevant documents were,

perused . )
Statement of Ehteram No. 4705 MHC B

He stated that on 23~02 2020, FC Hussain Khan 5881 cam : to PP and stated that he has

" vide DD No 26, dated: 23 :02.2020 into the alleged seizure of narcotlcs in-his AoR durJhg which .
‘their rnvolvement in the eplrsode was established and the selzed narcotrcs was recovered from'

got lnformatlon regardrng smugghng:of huge quantlty of narcotlcs Due- to short tlme he along—W|th IHC -

Farooq Siar and FC Hussain rushedt
smuggler has changed his route &
Nakabandl point near. Toll Plaza where the informer called them that the smuggler has now- ente’red in the

 ZRK Shah Kas road. Meanwhlle mformer mfaned them that the'
_ards ang Road: Durlng chasmg the smuggler they reached Khyber‘ L

area of PS Sarband through Achini Road They. kept chasmg the smuggler Dunng chasrng the smuggler L

he unlucklly succeeded in escap:ng on bike. but the narcotics bag white fal.en on the earth from smuggler

was taken into possession. They took the narcotics to PP. After some t;mes SHO Sarband made a
phone call to HC. Farooq Siar tha'mhe has arrested the said narcotlcs smuggler and hand over the_

narcotics to him so that FIR could be’lodged agalnst him. They went to PS Sarband and handed over the:

narcotlcs to SHO Sarband. At about 22 00 hours SHO Hayatabad sumrnoned them who was informed
abdut the'wholé situation. ’ v '

Statement of IHC Farooq Siar:

-'f.-: - He stated that on 23. 02 2020 FC Hussain Khan mformed that he has got an mformatlon L

regardlng smugglmg of narcotics. Ds. to short time, they rushed to ZRK :Shah Kas road. Meanwhile,

informer informed them that the smugg'er has changed his route towards Rlng Road. During chasmg the

smuggler they reached Khyber Nak band| point near Toll Plaza where the |nformer called them that the o

smuggler has. now entered -in the of PS Sarband through Achlm Road They kept chasing the'. S

"
10-
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‘.hours SHO, Hayatabad summoned them who was

e ‘unlucklly the said smugdler- managed to escape, how
taken into possessron which was brought t

" Fmquisecommendat\on B o S e .

-Q— E
OFFlCEOFTHE S
su PERINTENDENT OF POLICE,

RURAL DIVISION, PESHAWAR
No.$ 7T /SPR, DT: Wy /2020

Emaxl ofﬁcespruralpeshawar@gmad com

N -

d-and’ hand over the narcotlcs to SHO Sarband At about 22 00‘..

FIR agalnst hlm They went to PS Qarban
informed about the whole sltuallon

Statement. of FC. Hussaln Khan
He also narrated the above mentloned -story and

stated that they had got mformatlon
g smugghng of’ narcoucs They started chasmg the smuggler keeplng in touch with informer but )
ever, the narcotlcs felt to ground from smuggler was

o PP but-on ca!lnng by SHO Sarband they took the sald

regardm

narcottcs to PS. Sarband and handed over to SHO Sarband.

’
.

!

guent OffICla|S had seized the narcofics wrth o

Dunng enqutry. |t was established that all defin
to escape while narcotics bag fell on

malaflde mtentaon They clalmed that accused / smuggler managed-

ground Wthh was ‘taken into pos°essmn by them and was taken to PP 1ndustr|al and later was grven to‘ -

SlHO Sarband as asked

However contrary to thelr claim, it was. proved beyond shadow of doubt that they had arrested

the smuggler ! accused named Zakir with Narcottcs bag from junsdrctlon of PS Sarband and then took

Styar at Sunzaye Bala where bargaining took place .

accused and ‘narcotics bag to' house of IHC Farooq
d named Zakir verifies said fact. Moreover .

Call Data Records of delmquent Police officials, and accuse
3 that they did not bother to |nform any of their superior officer about

another proof of thelr malaftde
-selzure of Narcctlcs which speaks {olumes of their mtegnly ‘allure
oL - - ‘

" . .
. ) - ' . /

1. L
are recommended for major

I
i

Staternent of allegatlon is proved against delinquerit ofﬂcia:l'é P

‘puntshment

Q>apt (R) Najam

SP Rural; D"‘ fon, Peshawar. -
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OFFI(‘E OF l"H L
SKE NIOR: SUPFRIN TENDENT OF POLICE, \
or EI(ATIONS), R
PES HAWAR
Phone. { 9‘_1'-9210508

Dated f’eshaw‘ar the QZ / _ﬁ_IZOZO |

FINAL SHOW CAUSE NOTICE -
UNDER POLICE RULES, 1975

le posted at PP Industnal Estate,
ceeded agamst under the »

u Constable Hussain No. 5882 whi PS
y commltted an act of ‘misconduct” and weré pro
No. 291/PA dated 28.02.2020.

Whereas yo

I-I'\yatabad allegedl

f olice Rules, 1975 vide Charge Sheet bearing
Whereas Capt ® Najm-ul-Husnain Liaquat, SP/Rural Peshawar was appomted as enquiry

Yy of the enqmry report is enclosed)

‘officer who has bl\bmltted the enquiry report {cop

» under the said rules, on

“Competent Authonty
sion that the

And whereas the under51gned as

g the findings of the enquiry _officer has reached’ o the “conclu

considerin
ge Sheet has been estabhshed

9

har ge/dllegatmns contained in the aforesaxd Char

in No. 5882 are called upon to show cause in-

mcluchng the ma;or.

5 may not be

','4. Now therefore, you Constqble Hussa
his notice as to why: a penalty,

ided under the Pohce Rules 197
t to be heard m )

writing within 7 days of the daté of recelpt of tl

“Dlsmlssal from Service” as prow

'apenalty of
indicate in your reply 1f you wan

d upon vou You are also- requned to

Himpose

" |person.

5. ln case po reply is recewed w1thm the spe(:lﬁed perlod it’ would be.
© ‘jhave no defence to offer or have declmed to offer the same and accepted the charges and in that.
e. L

‘case action agamst you shall be taken ex-pa

e
o : i A\ ¥ L
. ' SENI‘QRS&'-J*PE' TENDENT OF POLICE,

~ OPERA TIONS PESI—IAWAR

:_Constable Hussain No. 5882 '
‘(Accused Officer) ) Ce

/1

"
/‘

presumed that you N



| rmgmere spbuyy i sTmugyien Sucusguea. 1N escaping on, bike but narcotics bag fell fo. ground from

smuggler was recovered. They took the narcotics to PP. After some times, SEiO Sarband made a phone .

call that he has arrested‘t‘he said narco:,t]:g:‘s smuggler and hand over the narqci@jcs, to him for registration of -
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- OFFICE OFTHE o T o
: SIsNIORSUPERlNTENDENT OF POLICE, - -

RATIONS,
PE‘SHAWAR

"'.O RDER '
L. F(‘ Hussa1 Khan 1882 while posted to PP Industrial Estate P‘S Hayatabad wds .placed undel;
suspcnsmn and proceeded against depanmentally vsde this office No 291/E/PA dated 28/02/2020 on
account of his mvolvement in corrupt pracuces . . _ ' . . o
5. - .Charge shect along with summary of allegations was issued to him and SP Rural was appointed as
lnquiry' Officer who after conductmg a thorough probe into the al]eganons submltted his ﬁndmgs on
01.04. 2020 wherein he held the accused official guilty of arresting smuggler named Zaklr wrth narcotics bag .
having 19.2 Kg charas and 10.8 Kg oplum from the jurisdiction of PS Sarband and then took the accused
and narcotlcs bag to the house of IHC Farooq Siyar at Surizai Bala where bargammg w1th the accused for-
returd of narcotics took place. Call data records of delinquent ofﬁctal and narcotlcs smuggler namely Zakir

verif‘ es the above fact. Moreover, another proof of his malafide is that he didn't bother to mform any of his

supcnor officers about seizure of narcotics whach speaks volume of his mtegnty

3. On rece!pt of the findings, Final Show Cause Notxce was 1ssued to lhe delmquent offi clal who
accordmgiy submltted his written reply The same was perused and found wni- satlsfactory ’ ST el
4, Havmg gone throuoh the enquary file and other relevant record, the undersngned is fully satlsﬁed .

© that the'delinquent ofﬁcml has commltted a gross mlsconduct which is proved bcyond any shadow of doubt
Thus, he brought bad name 1o the' pohce department In c1rcumstances, the underSIgned bemg competent; ’ ,' o
under jaw hereby awards FC Hussain Khan l882 the major purnshment of dlsmlssed from service w1th

immedia&e effect.

SENIOR SURERHITEN DENT OF POLICE,
OPERA lNS PESHAWAR

No. 5 é 7 _ /PA dated Peshawar the /3 [og 12020.

Copy for information and necessary action to:

1. Fhe Capital Clty Police Ofﬁeer Peshawar.

2. . SP Rural & SP HQs, CCP,\Peshawar

3. QSV/CRC/AS/PO/FMC
4, Official concerned.
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OFFICE OF THE
CAPITAL CITY POLICE OFFICER
PESHAWAR
Phone No. 091-9210989
Fax No. 091 9212597

Thrs order will drspose off the depamnental appeal preferred by Ex-Constable Hussain

Khan No.5882 who was awarded the major. punrshment of “Drsrmssal from service” by

SSP/Operatrons Peshawar vide order N0.963-67 /PA, dated 18 05- 2020.

R (, He alongwith IHC Farooq Slyar No 38 and LI-IC Thteram- Ullah No 4705 of PP Industrral'

Estate Pohce Station Hav'rtabad rushed to the Junsdrctron of Pohce Station Sarband on their own and

' serzed narcotlcs (19.2 KG Charas and 10.8 KG Oplum) from the possessron of accused namely Zakir B

Ullah t/o Bara Khyber without, mtunatlon to SHOs Sarband or Hayatbad or any other senror ofﬁcer :
After selzure he-along with the above named Pohce ofﬁcrals took ‘the accused and narcotrcs to hxs‘.'
home. in Sureza1 for the purpose of bargamlng with smugglers party for his release and subsequent
return of the serzed narcotics: The SI—IO PS Sa.rband 1n1t1ated an enqulry w's 157 Cr Pc v1de DD No. 26 .
dated 23-02-2020 and durmg the ‘¢ourse of enqulry their mvolvement in the: eprsode was estabhshed
hence FIR No.202, dated 26-02- 2020 ws 9 DCNSA/I l9 Pohce Act 2017/225 A/170 PPC was:

registered against them at PS Sarband

3. He was 1ssued Charge Sheet and Summary of Allegatrons and SP/Rural 'Peshawar was’ .

appointed as enquiry ofﬁcer to scrutinize the conduct of the offi 1crals The' enqurry officer- after

conducting proper enqurry submltted his finding and recommended the appellant for maj or’ pumshment o

The competent authority: after perusal of the ﬁndmgs -of the enqurry ofﬁcer issued hnm Final Show-

Cause Notice. His reply;.fo the Final. Show Cause Notrce was tound unsatlsfactory hence he was

awarded the above major pumshment

4 He was heard in person in O R. The relevant record a]ong with hrs explanatron perused

: whercm no plausrble grounds were found. He. also failed to- defend hnnself Therefore ‘his appeal for

’ 1emstatement in servrce is drsmlssed/rejected

MU AMMAD ALI KHAN)PSP |
| CITY POLICE OFFICER,

| PESHAWAR
No./ 390 _$7 ea dated Peshaviar the " o = // - 2020

Copies for mtormatron and n/a to the - :

SSP/Operations Peshawar.

Pay Officer/EC-II/EC-I/ OSVCRC.

FMC along with FM. - )

Official concerned. - TO w

AN~
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CNSA Case No. 106/SPC of 2020

Date of Institution: 02/07/2020
Date of Decision: 20/10/2020
The State
Versus

1. Farooq Siyar s/o Shah Jehan R/O Surizai, Peshawar

2. Hussain Khan s/o Aslam Khan R/O Dalazak Road, Peshawar

3. Ihtiram Ullah s/o Sami Ullah R/O Swati Phattak, Peshawar
(Accused facing trial)

4. Zakirullah s/o Zar Kitab R/O Barra, Khyber

{Absconding accused)

FIR # 202 DATED: 26/02/2020 U/S 9-D CNSA, 225-A, 201,170 PPC,118-
D/119 oF KP POLICE ACT, 2017 OF POLICE STATION SARBAND,
PESHAWAR.

““‘ ‘ S R .
5
\ .
N
-
-
. “

e,

IN THE COURT OF MUHAMMAD TAYYIB
Additional Sessions Judge-VIII/Judge Special Court, Peshawar

State Counsel: -
Counsel for Accused: -

Senior.PP Mr. Manzoér Alam
Mr. Malik Amjid Inayat Advocate.

JUDGMENT:

20/10/2020

1.  Accused namely Farooq Siyar, Husain Khan and Ihtiram

¥ 'éy Ullah faced trial in the referred case FIR.

L]
N
‘ .

. 2. Gist of the prosecution case set forth in the Nagalmad

No.26 dated 23/02/2020 & FIR (Ex.PA) is that on

“K’.

 [Examiner)
Session Court Peshaner




" Case No.106/SPC " Stare ..Vis... Farooq Siyar Erc

B TR

Page2

23/02/2020 complainant Inspector Misal Khan SHO

during gust received information that today at morning

between 07:00 to 08:00 hours, some police officials
came in motorcar Near Adnan Plaza Service Road of
Ring Road and intercepted a Changchi Rackshaw and
recovered a huge quantity of Charas inside a sack. The
police officials took away Changchi Rickshaw, driver
and Chars in the ref@rred motorcar on which the
complainant asiced all the incharge -of Choki and Police

Station Sarband who showed ignorance. On collecting

information, it came to his knowledge that ASI Farooq

Siyar, Constable Hussain Khan, Ihtiram Khan of Choki

Hayatabad, Peshawar have recov’ @"? ‘-&the Chars in a

contraband to the complainant in police station, hence,

the instant FIR.

On conclusion of investigation, p;;c;Secution submittéd
complete challan "against accuséd facing trial on
02/07/2020. Accused. facing trial were in custody, hence
they were summoned through Zamima Bay, who

produced and copies of relevant documents were

dorie Ll gl

- (Examiner)
veSsion Court Pexhawas
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provided to them while co-accused Zakirullah s/o
Zarkitab was proceeded u/s 512 Cr.P.C. Charge against
accused facing trial was framed on 22/07/2020, to which
they pleaded not guilty and claimed trial. The prosecution
in order to bring home chargé against the accused,

. examined the following (07) witnesses: -

PW-1, Shoukat S.I School of Investigation, Stated
that during the days of occurrence, he was posted
as S.1 in P.§ Sarband. On 23.2.2020, Mad report
No.26 dated 23.2.2020 made by SHO Misal Khan
of P.S Sarand, was entrusted to him for the purpose
of inquiry in order .to dig out the real facts in
respect of the proceedings conducted by Farooq
Siyar ASI alongwith constables namely Hussdin
» Khan and Ihtiram Khan of P.S Hayatabad in the

Jurisdiction of P.S Sarband. He started inquiry,

Plaza Ring Road, Peshawar where he could not get
any evidence, however, there were rumors
regarding the happening of arrest of accused in
Qingi in a chase by the police officials. During the

inquiry, on 26.2.2020 he was present in the Police

L Page |3

visited the spot i.e. service road in front of Adnan
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post R;'ng Road where he received information that
Farooq Siyar ASI and constables Hussain and
Ihtiram produced. the recovered contraband to the
SHO Misal Khan, so I stopped th;? inquiry by
concluding that accused has misused their authority
by retaining the contraband in their possession

illegally.

PW-2, Misal Khan Inspector, Stated that during

the days of occurrence, he was posted as SHO P.S
s ‘ Sarband. On 23.2.2020, he was on duty when he
received information that from jurisdicﬁ’on of P.§
Sarband, police officials have recovered charas in
qingi Ricksha and took it alongwith accused. Upon
‘ this information, he inquired from police post and

mobile squads who denied any such recovery. In the

. meanwhile, he continued his search and it came to
,g his knowledge that accused facing trial, the then ASI
g
§ «?\ Farukh  Siyar alongwith constables Hussain and

Intirram Khan have recovered and took away the;
said qingi alongwith recovered narcotics from
Jurisdiction of P.§ Sarband to P.P industrial Estate
of P.S Hayatabad. It also came to his kmowledge

that accused Farooq Siyar has condicted raid in a

. (Examinen

Hession Court Boohavwas
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private vehicle. Accused Farooq Siyar was

contacted on his mobile phone who stated that he

want to discuss the issue face to face with hzm
Upon which he informed his superiors regarding the
whole situation who ordered him to immediately
inquire the matter tentatively. Therefore, Nagal
Mad No.26 dated 23.2.2020 was scribed and
inquiry ws.157 Cr.P.C was started. On 26.2.2020,
accused facing trial ‘Faroog Siyar brought case
prop?rty to P.S Sarband which was took into
possessioh vide recovery memo Ex.PW2/] which
include charas 16 packets and opium 09 packets. All
the charas were wa‘gﬁed through digital scale and
each packet came out to be 1200 grams each. 5/5
grams were separated from each packets and sealed
into parcel No.l to 16 for FSL analysis. The
remaining charas was sealed into parcel No.l7
(19.120 K.Gs) Ex.P-1 while 5/5 grams were
separated from opium and were sealed z"nto parcel
No. 18 to 26 while remaining opium were sealed into
parcel No.27 (10.755 K.Gs) Ex.P-2. All the parcels

were sealed by affixing 3/3 monograms of TH.

Page |5
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PW.3, Qazi Nisar Ahmad Inspector Legal
Khyber, Stated that during the days of occurrence,
he was posted as OI P.S Sarband After
registration of the case, the same was handed over
to him for the purpose of investigation on 26.2.2020.
On the same day, he recorded the Statement of
recovery memo witnesses namely Abdus Sattar
Khan S.I and constable Naveed and Moharrir Wasi
Ullah. On 28, 2.2020, accused F aroog Siyar ASI and
constables Ihtirram and Hussain Khan appeared
before him in P.S and produced BBA Parwana. On
pointation of accused, he prepared site plan Ex.PB.
He recorded the statements of accused u/s.161
Cr.P.C. As accused Zakir Uﬁah was avoiding his
lawful arrlest, therefore, vide his application
Ex.PW3/1, he applied and obtained warrant u/s.204
Cr.P.C against him and handed over the same to the
DFC concerned for execution. He also placed on
file Mad No.12 dated 23.2.2020, Mad No.7 dated
23.2.2020 and Mad No. 18 dated 26.2.2020 of P.P
Industrial Estate. Thereafter, he was transferred
a:;d he handed over the case Jile to Khizar Hayat

Oll P.S Sarband,
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PJ;V-4, Wasi Ullah ASJ, stareq that during the days
of occurrence, he was posted as Muharrir in P.S
Sarband, On 26/02/2020, he was handed over
parcels No.l to 6 co-ntaz'ning 5/5 grams chara; and
parcels No.18 10 26 containing 5/5 grams of opium
and parcel No.l17 & 27 containing Charas and
opium being case property of instant case which he
retained n his safe custody. On 27/02/2020 vide
receipt Ex.PW4/2, he sent the samples parcel No.]
to 16 and 18 to 26 to FSI, through constable Rifaz

who deposited the same in FSI, and returned him

receiving receipt. His statement was also recorded

bylOws 161 Cr.P.C

PW-5 Abdus Sattar SI, Stated that during the days

of occurrence, he was posted as S.1 in P.§ Sarband,
He is marginal witness 10 the recovery memo
already exhibited as Ex PW2/1. He narrated the

Story of prosecution qs deposed by PW-2.

PW-6 Rifaz No.5915 DFC  Stated that on
27.2.2020, the Moharrir Wasi Ullah handed over
him parcel No.l to 16 containing 5/5 grams of

charas and parcel No.18 to 26 containing 5/5

Sess;

. (Examingp)
on Court Peshiwar




‘ . Case No.106/SPC . State ...Vs... Farooq Siyar Fre -

te

grams  opium  vide é{:eipt No.146/21  dated
27.2.2020 for taking the same to FSI. which he duly
took and deposited in the FSL by obtaining

receiving stamp from concerned official

PW-7 Khizar Hayar ST OI1, Stated that after the
transfer of Qazi Nisar S.I, the investigation of
present was handed over to him. He réceived the
FSL report Ex.PZ and ‘placed the same on file. After
recalling of BBA of accused Farooq Siyar, Ihtiram
‘Ullah and Hussain Khan, he arrested them and
issued their card of arrest which are Ek.PW?/ I to
Ex.PW7/3 and interrogated them and produced them
" before Illaga Magistrate for obtaining 7/7 days
police custody vide my application Ex.PW7/4 byt :
the same was turned down and accused were sent to
° '\5? judicial lock up, so he recorded their statements
4 _ u/s.16]1 Cr.P.C. After completion of investigation,
he handed over the case to the SHO for submission -
of complete challan, The SHO Misal Khan-

submitted complete challan Ex.PW7/5. The FIR is

Ex.P.A.




Page |9

[y - . - ' ‘ ‘ B ’ ’ g‘
4 : ' " "Case No.106/SPC . State...Vs... Farooq Siyar Ete - Z
: | &

$ o ! vy ek

. ;S
s

4. The remaining Qifnesses were abandoned by the
prosecution. On conelusion of prosecution evidence, the
accused was examined u/s 342 Cr.P.C wherein, they .
professed innocence. However, they neither opted to be
examined on oath nor wished to produce defence

evidence.

5. T have given my anxious consideration to the respective
arguments of the learned Senior.PP and learned counsel
for accused facing trial and scanned the record with their

able assistance.

6. The case of prosecution is primarily based upon the
recovery of 19,200 gram Charse & 10,800 grams opium
by the accused facing trial from absconding accused
Zakirullah without réporting the incident and then
producing it during inquiry before the complainant,

* separation of samples from the recovered Chars & Opium

and sending the same to FSL for analysis and positive

2'9./6‘ : 4

report of the FSL showing that the samples, so separated
from the recovered stuff, were Chars & opium, whereas,

defence claim innocence and false implication.

7. It is the case of prosecution that the complainant received

information on 23.02.2020 that accused facing trial have

Examinery

Sessio,, Court Pegtiawar
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recovered chars from a Qingi Ricksha and took it
alongwith them; that accused F arooq was contacted by the
complainant who stated that he would discuss the issye
face to face, however, after enter.ing the incident in D.D
No.26 dated 23.02.2020, inquiry was im'tiatec} and during
Inquiry accused Farooq Siyar brought the case propérty to
P.S Sarband on 26.02.2020 and then the instant FIR was

registered.

The case of prosecution is consist of two episodes i.e the
first when accused facing trial allegedly recovered the
contraband from absconding accused Zakirullah whereas
the second episode when accused Farooq Siyar produced

the contraband to the complainant in the P.S.

So far as the first episode is concerned, admittedb; there is
no direct evidence thereof, Prosecution was duty bound to
first produce convincing evidence to substantiate their plea
that accused facing trial have recovered the contraband
from the absconding accused Zakiruliah, However, record
shows that an iota of evidence, in this regard, was not
produced. Admittedly, Complainant (PW-02) and other
prosecution witnesses are not the €ye witnesses of the

alleged recovery by the accused facing trial from

Sessioin Court Pe

FTey, b

i
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Zakirullah and as such the entire case of prosecution
regarding the first episode is based on the information of
an informer which the complamant opt not to disclose.
; L1kew1se the mvest1gat10n officer neither examined the
| police officials of P.§ Hayatabad, Peshawar where the
accused facing trial were pbsted nor collected daily diaries
regarding the departure of accused facing trial to the place
of first occurrence, The .entire case of prosecution stands
on proving the first occurrence and for that purpose, the.
D.D regarding movement of accused facing trial to the

place of occurrence carries significant importance and

non-production thereof cuts the root of prosecution case
making the entire episode doubtful and the prosecution
version unreliable. Wisdom can also be taken from the
Judgment  rendered in the case of “Abdul
Sattar.. . Vs...The State”, reported as 2002 PCrLJ 51.
Record also shows that the first recovery was aI'legedly
'sy made near the Adnan Plaza on the ring road, however, no
CCTV footages were procured to substantiate the presence
of accused facing trial at the place of occurrence and their
alleged recovery from absconding accused Zakiruliah.
Also complainant (PW-2)_, explicitly stated in his

statement in chief and DD No.26, that he made contact

e
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with accused Farooq Siyar, .-ho,wéver, no CDR date was -
brought on record regarding such communication.
Complainant also admitted- in his cross examination that
on 23.02.2020, he had visited the spot but had not
recorded the statement of anyone to confirm the
occurrence. Thus, there being no eyewitness of the first
episode and failure of prosecution to produce any
circumstantial evidence to connect the accused facing trial
with the commission of offence, it can safely be concluded
that the prosecution could not establish recovery of
contraband by the accused facing trial from the
absconding accused Zakirullah. Thus, the first episode

stood not proved.

10. So far as the second episode of the alleged occurrence is
concerned, prosecution alleged that accused Farooq Siyar
3 produced the case property during inquiry to the P.S
5 himself and handed it over to the complainant and
n?} consequently the instant FIR was registered. Complainant ..
alleged that upon the direction of high ups, inquiry Wés
initiated which was entrusted to Shaukat S.I ’(PW-OI).
C"omplaint while appearing as PW-02 admitted in his cross

examination that no permission from'the high ups or the

Magistrate was obtained for the inquiry, which ‘aspect of

{Examirfar)

Session Court Pachawar




the case makes the entire inquiry untenable. Likewise,
complainant admitted in his cross examination that he had

received the inquiry report upon which the FIR was

lodged. The Investigation Officer (PW-03) also stated to

have received inquiry report alongwith FIR. However, the
prosecution did not bring on record the said inquiry repoft,
which suggests that it might be not favourable to its case
and as such an adverse inference is inevitable in the
circumstances. The complainant further stated in his cross
examination that accused facing trial are not charged for
CNSA. Moreover, accused facing trial are police officials
and were well aware of the consequences of producing
contraband to the complainant, therefore, it is not
appealab‘lé to mind that they themselves would take the
contraband to the P.S and would create evidence against
themselves. The prosecution also could not’bring on
record the circumstances which had compelled the accused
Farooq Siyar to produce the contraband to complainant
himself. Admittedly, when accused Farooq Siyar allegedly
produced the contraband he was not arrested. Thus, had he
himself taken the contraband to the complainant, he would

have been arrested, which factum also makes the alleged

recovery from accused Farooq Siyar doubtful. Moreover,

o S o Page 13
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no dail; d‘lary '.was' prpdhce& regarding production of
contraband by the accused Farooq Siyar in P.S to the

complainant. PW-1, the Inquiry Officer stated in his

statement in chief that all the three accused facing trial
produced the contraband to the SHO, whereas, SHO (PW-
2) sltated that only accused Farooq Siyar produced the case
property to him. Even the then learned District Public
Prosecutor when asked for issuing guidelines in the instant !
case, he after detailed discussion opined that “it would be
in the entrust of justice that the police officials are
exonerated from the charged leveled against them, defer
their  arrest and place their names in column-II of the -
‘ Challan. The OII/SHO is further directed to comply with
afore mentioned guidelines and submit complete challan
4 .f within  stipulated period provided in the Criminal
§ N Procedure Code”. Thus, the available record clearly
f suggests that the prosecution could not substantiate the
recovery of case property and the made and manner in
which it was produced thréugh cogent, convincing and
|
|

confidence inspiring evidence and hence the second

episode also stood not proved.

"Svaminer) ‘
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In view of the aforesaid contradictions and
discrepancies in the prosecution evidence, there exist
sufficient doubt in the prosecution case, benefit whereof

must accrue in favour of accused facing trial as a matter of

right and not as of grace or concession.

It is cardinal principle of criminal jurisprudence that
prosecution is bound to prove its case beyond any shadow
of doubt and the accused are assumed innocent until
proved otherwise. In case of every doubt, accused are
entitled to the benefit thereof. Under these circumstances,
prosecution has not been able to establish its case beyond
reasonable doubt against accused facing trial and as such
accused Farooq Siyar, Hussain Khan & Ihtiram are
acquitted from the charges leveled against them. They are
in custody, be set free immediately, if not required in any
other case. So far as case against co-accused Zakrullah is
concerned, prima facie case exists against hirﬁ, therefore,
he is declared proclaimed offender. Perpetual warrant of
his arrest be issued and his name be entered in the register

of POs.

. {Exgriner)
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13. Case property be kept intact till arrest and trial of above
named proclaimed offender. File be consigned to the

record room after necessary completion and compilation.

Announced:
20/10/2020

(MUHAMMADP TAYYIB)
ASI-VIII/ISC, Peshawar

CERTIFICATE:

Certified that this judgment of mine consists of
Sixteen (16) pages. Each page has been read over and
signed by me after making necessary cotrections therein.

&

. g e e

(MUHA AD TAYYIB)
ASJ-VIII/JSC, Peshawar.
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‘ z?\; BEFORE THE KHYBER‘PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR. ‘
X

*"9?' v

| el o

Service Ap_peal No. 15299/2020

Hussain Khan Ex- Constable No.5882 of CCP, Peshawar.. ceereernieene. . Appellant.

Provincial Pohce Ofﬁcer"?‘Khyber Pakhtunkhwa, Peshawar and others. Respondents.

REPLY BY RESPONDENTS NO. 1, 2, &3.

Respectfully Sheweth:-

PRELIMINARY OBJECTIONS.

1
2
3
4.
5
6
7

. “That the appeal is badly barred by law & limitation.

. That the appeal is bad for mis-joinder and non-joinder of necessary parties.

That the appellant';"h'léés-: not come to Hon’able Tribunal with clean hands.
That the appellant:has_ no cause of action and locus standi. _
That the appellant 1s e's.tlopped by his own conduct to file the instant appeal.
That the appellant héé,q@ncealed the material facts from Honorable Tribunal.

That the appeal is not maintainable being devoid of any merit.

FACTS:-

(1)

@

Correct only to the extent that the appellant was appointed as constable in the year

2009 in the respondent department, while rest of para is denied on the ground that he -

has not a clean service record. Record shows that he was an unwilling and none
professional officer, 'ﬂiéfeb‘.y not interested in discharging of his official duties.

Incorrect. The appellént while posted to PP Industrial Estate PS Hayatabad involved
himself in a criminali'.base vide FIR No.202 dated 26.02.2020 w/s 9 DCNSA/119
Police Act 2017/225-A/170 PPC PS Sarband. In this regard he was issued charge
sheet with statement of allegations. SP Rural was appointed as Enquiry Officer, who
after conducting a th.t).ro‘u'gh probe into the matter submitted his findings report,
wherein he held the ’dﬁpéllant guilty of arresting smuggler named Zakir Ullah r/o
Bara Khyber with narcotics bag having 19.02 KG charas and 10.08 KG opium from
the jurisdiction of PS Sarband without intimation to SHO Sarband or SHO

Hayatabad or any other senior officer. After seizure, he along with two other Police ‘

officials (THC Farooq Siyar No.38 and LHC Ikhteram No.4705) and then took the
accused and narcotics, bagﬂfto his house at Surizai Bala for the purpose of bargaining
with the smugglers for return of narcotics and his release, subsequently returned
séized narcotics to smﬁgglér. Upon the findings of enquiry officer he was issued final

show cause notice, which he received but his reply was found unsatisfactory. After

* fulﬁllmg all codal formalltles he was awarded major punlshment of dlsmlssal from
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4)

)

(6)

%

®)

service. (Copy of charge sheet, statement of allegations, enquiry report, and final
show cause notice are annexed as annexure “A” “B” “C” “D”).

Incorrect. The: appellant was issued charge sheet ‘with summary of allegations to
which he received and also submitted his written reply, but his reply was found
unsatisfactory.

Incorrect. In fact, proper departmental enquiry was conducted against hirﬁ in
accordance with law/rules. The enquiry officer after conducting encjuiry
recommended that the charges leveled against him proved and found guilty of
misconduct. The enquiry officer provided full opportunity of defense during the
course of enquiry, but the appellant failed to defend the charges leveled against him.
The enquiry was conducted against him on merit. _

Incorrect. After completion of the enquiry proceedings, the appellant was issued final
show cause notice to which he replied, but his reply was also found unsatisfactory.
Incorrect. The duty of police is to protect life, property and liberty of citizens,
preserve and promote public peace but he despite being a member of disciplined
force deviafed himself from his lawful duty and indulged himself in misconduct. The
charges leveled against him were stand proved, hence he was awarded the major
punishment of dismissal from service.

Correct to the extent, that the appellant filed deparfmental appeal which after due
consideration was filed/rejected because the charges leveled against him were
proved. Y

Incorrect. The punishment orders passed by the competent authority as per law/rules.

The appeal of the appellant being devoid of merits may kindly be dismissed.

GROUNDS:-

A.

Incorrect. The punishment orders passed by the competent authority as per

law/rules and liable to be upheld.

. Incorrect. The appellant was treated as per law/rules and no provisions of law have

been violated by the respondent department.

. Incorrect. The punishment order passed by the competent authority as per law/rules.

The charges leveled against him were stand proved.

. Incorrect. A Proper departmental enquiry was conducted as per law/rules and the

enquiry officer reported that charges leveled against the appellant were proved. The
whole enquiry was conducted purely on merit. The appellant was provided full
opportunity of defense, but the appellant failed to defend himself. After fulfilling all
the codal formalities he was awarded the major punishment.

Incorrect. Proper departmental enquiry was conducted against him. During the course
of enquiry, the appellant failed to rebut the charges and the enquiry officer conducted
thorough probe into the matter and found the appelldht guilty of the charges. After

. i Sl




fulfilling of all codal formalities, hc was awarded major punishment of dismissal
from service by the competent authority. The appellant being a member of a
disciplined force, committed gross misconduct. So under the law, acquittal from
criminal cases cannot entitle him for reinstatement into service.

F. Incorrect and denied. The appellant committed a gross misconduct and he defamed
the image of police department in the eyes of general public. After fulfilling all of
codal formalities, the charges leveled against him were proved.

G. Incorrect. The appellant himself is responsible for the situation by committing gross
misconduct. Furthermore, acquittal from criminal cases cannot entitle him for
reinstatement into service. _

H. Incorrect. The charges leveled against him were proved, hence the punishment orders
were passed. Acquittal in a criminal case would not ipso facto lead to exonerate Civil
Servant in departmental proceedings.

L. Incorrect. The appellant was associated with the enquiry proceedings and proper
opportunity of defense was provided to appellant. He failed to defend the charges
leveled against him. The enquiry officer after detail probe reported that the charges
were proved. Proper opportunity of defense was provided to the appellant, but he
failed to defend himself.

J. Incorrect. The charges leveled against him were proved. Presence of such black
sheep in police force and any kind of leniency will encourage the misuse of
authorlty The appellant was found guilty of misconduct.

K. Incorrect. The duty of police is to protect life, property and llberty of citizens,
preserve and promote public peace but he despite being a member of disciplined
force deviated himself from his lawful duty and indulged himself in misconduct.

L. Incorrect. Court proceedings and departmental proceedings two different entities.
Acquittal in a criminal case would not lead to exoneration of a civil servant in
departmental proceedings. His act brought a bad name for the entire force, hence he
was awarded major punishment.

M. Incorrect. Detail departmental enquiry was conducted against him in accordance with
law/rules. Enquiry officer after detailed probe into the matter reported that the
charges against the appellant were proved, hence he was awarded the major
punishment of dismissal from service.

N. Incorrect. The appellant being a member of a disciplined force committed gross
misconduct. The charges leveled against him were stand proved, -hence he was
awarded the major punishment.

O. Incorrect. The appellant has a blemish service record.

P. Respondents also seek permission of this Honorable Tribunal -to raise additional

grounds at the time of arguments.




’—#
v ' .
' [ -

Y

" ,« PRAYER.
It is therefore most humbly prayed that in light of above facts and submissions, the

appeal of the appeilant being devoid of merits and legal footing, may kindly be dismissed
with costs please. : - o

Capita;ﬁity §lice Officer,

- .. Peshawar.

pe Tident of Police,
ations, Peshawar.
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BEFORE THE kHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR.

Service Appeal No.15299/2020.

Hussain Khan Ex- Constable No.5882 of CCP, Peshawar...... ...Appellant.
VERSUS. |

Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar and 6thers_. Respondents.

AFFIDAVIT.

We respondents 1, 2 and 3 do hereby solemnly affirm and declare that the
contents of the written reply are true and correct to the best of our knowledge and belief

and nothing has concealed/kept secret from this Honorable Tribunal.

Peshawar.

Fd
Capit:City Klice Officer,

Peshawar. :

endent of Police,
rations, Peshawar.
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¢ subject case agh m.,t sou THC Fa moq my'n- (G

-'J
nd Consta‘ble Hussam Kh'm N‘c[.' :1-§82 (GD) PP Industrial -

~ Whereas i am satis
‘D) dlongwith LEC

ncccssmy & expedicnt in th
Khteram No. 4705 (MHC PP) ay

Peslnwar .

Sl
Estate PS Hayntabnd District

e allegations if esmbhshed would call for

" And whereas, 1 am of the view: that th

y, as defincd in Rulc 3 ofthe afonesald Riles.

nj;ajor/mmo- penalt
(b) of the sald Rules, 1, Senior

o THC TFarooq Siyar (GD)
Khan No, 1882 (GDY
¢ Rules

ired by Rulc 6 Mm (a) &

ons, Peshawar hereby charge. y
bie Hussain

jer Ruic 5 (4) of the Polic

nt; of a\legatlons

_Now therefore, as requl

Superintendent,of Police, Operati
" .alongwith LHC Tkhteram-No. 4705 (MHC PP)-and Consta

. PP Industrial Estate PS Hayatabad District Peshawar unc

1975 on the basis of allegations mer 'moned in the enclosed statemc

(l) (b) of thc sand Ru!es to put forth written

ct you furthcr undm Rule 6
e Sheet to the: Enqulry Offic

| hereby dire
er, as to why the -

defence within 7 days of the receipt of this Charg
ting at'the samc tlmc whether you desire 10 be

action should nat be taken agamst you and 1150 sta

. heard in person.

#
L in case your repl

y Officer, it

¢ fperiod to the Enquir
ken against

' y is not received within the spcciﬁc
i shalbbe prcsumed that you have no defence 10 offer-and cx-par_te '5ct_ion will be ta

you.

é_-é‘rDENT OF POLICE,

srmoR SU‘PER GrEND
: ;_s\/QESHAWAR .

L : (OPERATL
- dated Peshawar the ;{Z/a 2/2020:

| No. )G __EPRA

Copy of the above along with

Summary of Mlegatlons is forwarded for information and

f ~_|

necessary action 10 the:-
onduct cnqmry on day -to

1. Enquiry Officer to ub'!ifiase c
ounds thereof to this ofﬁce w;t

submit your findings and gr

hm supulated period.

2. -The accused officer. L

ol

-day basxs w1thout interruption and '
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1, %SP/Opma\xons Peshawar as competent zw.thul ity, am, of t'u.. opmmn (hat you HC -

YFarooq Siyar (GT)) alongwith LHC d&htcram Mo, 4705 (M}IC PP‘, ami Coustable Huqsam '

© Khan No. 1382 (G D) PP lndustl ial Lstate PS H'\yatahad Dlstrlcl Peshaw'u have rendered

yourself liable 10 be proceedcd agamsk as you have commltted khc following acts/omussmn

- _WIthIn the mcan!ng of section 0% of'the Khyber PakhtunkhW'\ Pohce Ruies. \975

N

o) You THC Yarooq Siyar (GD) along with LHC !khteram 4705 (MHC pP) and FC

Hussain Khan No 1882 (CD) ‘while posted at PP Industnal PS Hayahbad rushed
o the Jurlsdtcllon of PS Safband on your own. and seized ‘narcotics (19.2 KG o

Charas & 10.8 KG‘Opmm) from the possessmn of accused Zakir Ullah t/o Bara

Khyber without intimation to SHOs Sarband or Hay:\lqbad or any othet senior
officer. ’

i) After seizue, you along v with the above narnf.d pohce officials took the accuscd

and narcotics 1o your | home in Surezai for the purpose of bargaining With the

smugg\c: party for their release and subsequcnt rcturn of the seized narcoum
i) In the meanwhile the SHO PS Sarband on receipt 6f credible information started
enquiry u/s \:7 Cr.p.C vide Mad No. 26 da_ted23/07./2020 inta the alleged seizure

of narcotics’ i h1<. AOR during which your, 1nvo\vcmcnt in the eptsodc “was

established and thc ‘seized darcotics was rccovcxed from you. Accordingly, case

FIR. No. 202 datcd 26/02/”'020 uls 90- CNSA/\ 19 Police Act, 2017/225- A/170

" ppPC was ncglstered ag'ur*s' you at palice Stanorn Sarbanfi o ‘
oy

v)  Being| members of the dtsuplme fo:ce your t\-ns act “amounts to gross misconduct . '

and render you Tiable t'or dﬁcxphr\aly pmcecdings unde! Police Rules 1975.'

For the pu1posc of ';orutmlzlng the C'\nduct of afsrc said pohcc ofﬁcnal in the said episode
w( m,. -

wnh reference to the above allcgations £ 48 appomtcd as Enquiry

Ofﬁccr under Rute 5 (4) of Police Rules 19‘75

The Enquuy Officer shall m-accordance with. the p’ao\'Iis}lon of the Pohoc Rules (l975), :

provide reasonable Oppoﬂunll‘y of heanng to the accused Ofﬁclal and mukc lccommendauons as.

.,.e

to punish o¥ other actlon to. be taken agalnst the accused ofﬁ
/ /\</ .

PR T«NDBNT ormuc&z
(OPI}RATIONS) pnsmwm :

gy S .
No.__2 /1 E;’l_?A.,d-;x'tpg{?ezha‘warthg- gu“ /zowo :

" SENI OR o

SN

e ATRMENT OF ALLEGATlONS e Lo
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o CTe
TR e OFFICE OF THE .
B SUPERINTENDENT OF POLICE,
RURAL DlVISlON PESHAWAR: " o
‘No. 57 /SPR, DT:A 4 /2020 &~ |
' Emtul"otﬁcespruralpeshawar@gmatl com ’ S
‘The SSP Operattons Peshawar : oo
.'l N ! . ‘ 1] ‘
i Subject: DEPARTMENTAL ENQUIRY AGAlNST IHC FAROQQ SIAR’ (GD) LHC tKHTERAM :
e o NO 4705 (MHC PP) AND FC HUSSAIN ‘KHAN NO 1882 PP INDUSTRIAL ESTATE .
. Mefﬁo; . : ] \ .
~ Please refer to tjjiﬁur office diary Ng291/E/PA, dated: 28:';'02.2020.: .
, Allegations: ‘ ‘
R . ltwas alleged that- ' o
";,:i) tHC Farooq Siyar (GD} along-wtth LHC Tkhteram No ‘4705 (MHC PP) and FC Hussatn Khan No.

" - 1882 (GD) of PP lndustrtal Estate, PS Hayatabad ¥ rushed to ;u ‘sdtctton of PS Sarband on their -
) i‘own and seized’ narcotlcs (19 2 Kg Chars and 10. g Kg opium) l‘rorn possessron of accused Zakir

Ullah r/o Bara Khyber wtthout intitnation to SHOs Sarband or Hayatabad or other senior officer.
"'i't) . After setzure they took the acwsed and: narcotics to home ‘at’ Sunzat for purpose of bargatntng' . ;
a with the smuggler pany lor their release -and subsequent return ot the setzed narcotics. o . " i‘ ‘ :
m) in the meanwhtle SHO Sarband on recetpt of credible tnformatlon started enqurry UIS 157 Cr.P. C
‘ vide DD No 28, dated: 23 :02.2020 into the’ alleged seizure ofharcottcs in-his AoR durjhg which

‘their tnvolvement in the eptsode was ‘established and the setzed narcotics was recovered from o

them. Accordingly, case FIR No 202 dated: 26.02.2020 U/S. BDCNSAIHS Poltce Act, 2017/225. 4

© A/170 PPCwas reglstered agatnst them atPs Sarband. -,-:,; ] B '
Proceedtngs : o ’ D '
' ' Charge sheels alohg-wrth summary of allegations we[e served upon ‘the deltnquent

olfn:lals to which they submitted repltes They were heard in person and: all the relevant documents were.
perused i o B

Statement of Ehteram No. 4705 MHC

© »  He stated that on 23 02.2020, FC Hussatn Khan 5881 8l
got |nformat|on regarding smuggllng.

1o’ PF’ and stated that he has

: f huge quanltty of narcolics. Due:t short- ttme he along-wath IHC E
, Farooq Star and FC Hussain rushed” 10 ZRK Shah Kas road. Meanwhtle informer |an;ned them that the' o
‘ smuggler has changed his route t

, rds ng Road, Durtng chasrng the smuggler they reachex‘.i Khyber ) .
Nakabandt point near. Toll Plaza wh e the mformer called them that. the smt?gg!er has now ente’red in the .
area of PS Sarband through Achini Road They. kept chasrng the smuggler Dunng chasmg the. smuggler .
he unlucktly succeeded in escapmg on blke ‘but the narcotics bag w‘ule fal-en on the earth from smuggter
was taken into possession. They took the narcottcs to PP, After some ttrnes -SHO Sarband made a
phone call to HC Farooq Siar that he has arrested the said narcotlcs smuggler and -hand over the
narcotics to him so that FIR could be’lodged agalnst him, They went ta PS Sarband and handed over the:

nargotics to SHO Sarband. Al about’ 22:00. tiours, SHO Hayatabad summoned them who was informed

" about the'whole srtuatton S - 'l.';.f

Statement of lHC Farooq Slar

He stated that on 23. 02 2020 FC Hussain Khan mformed that he has got an |ntorrnat|on N
regardmg smugglmg of narcot:cs Due to short time, they rushed to ZﬁK Shah Kas road. Meanwhile,

- informer informed them that the smugg!er has changed his route towards Rtng Road. During chasing the .
smuggler they reached Khyber Nakabandl pomt near Toll Plaza, where the |nformer called them that the .
smuggler has. now entered -in the, area of PS Sarband through Actht Road They kept’ chasmg the
smuggler Lastly, the smuggler succe ded in escaptng on bike but narcottcs bag tell lo ground from ;
smuggler was recovered They took th_: narcotics to PP. After some ttrhes Sl IO Sarband made a phone

call that he has arrested the said narcottcs smuggler and hand over the narcotlcs to htm for registration of .

-‘l




S OFFICEOFTHE I
SUPR!NTENDENT OF POLICE . R _
" RURAL DIVISION, PESHAWAR : S

‘No.$ET /SPR, DT W 20200 - Lo

Emaﬂ' ofﬁcespruralpcshawar@gmaxl com

@

i : R ;
7 FIR agamst hlm They went to PS "%arband and hand over the narcotics to SHO Sarband At about 22 00'
med about the who1e sltuatlon

"'hours SHO Hayatabad summoned them who was Infor

x

4

Statement. of FC Hussain Khan i :
* He-also narrated the above menuoned story and staled that they had, gol lnformati'on

regardmg smugghng of’ narcotncs They staﬂed chasmg the smugg‘er keepmg in louch ‘with informer bul
0 escape however, the narco'ucs fell to ground from smuggler was

" unlugkily the said smugglef managed t
taken into possession which was’ brought o PP but on calhng by SHO Sarband they took the sald

'narcotlcs 1o PS Sarband @nd handed over to SHO Sarband.

" Findin e!.Recommendatlon

’,.

quenl ofhclals had .seized the narcotics wnh

D'uring enquiry, it was established that ail delin
d f smuggler managed lo escape ‘while narcotics bag fell on

malafide mtenhon ‘They claune:j that act:use
taken to PP lndustnal and later was given to

ground -which was ‘taken into p05=e55|0n by lhem and was

SHO Sarband as asked
However, contrary to lhe|r claim, it was. proved beyond shadow of doubt that they. had arrested

amed ZaKir with Narcoucs bag from ]UflSdlCthﬂ ‘of PS Sarband and then took

the smuggler f accused n
ye Bala where bargaining took place .

.. accused and narcotlcs bag to house of IHC Farcaq Slyar at Suriza
“Call Data Records of delmquem Police officials, and accused named Zaktr verifies ‘said fact. Moreover .

another proof of 1he|r malafide’ s ‘that they did not. bolher to znform}_ any of lherr supenor officer about

f_::seuzure of Narcoucs which speaks {glumes of their. integrity ! 'aﬂure

Slakement of

punishment.

»
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Whereas you Constable Husqam No. 3882 while postcd at I’P lndustrnl Estate, PS -
were pmcecdcd a[,amst under lhe '

ct of’ ‘misconduct” and

'Iln atabad allegedly committed an a
No. 29!/PA daled 2

olice Rules, 1973 vide Charge Sheet bearing

8. 02,'2020

Jusnain kiaquat SP/Rural PcshaW'\r was appointed as enquiry

SE Whereas Capt @ Najm-ul-t
y prOﬂ {copy of the enquiry

‘ficer who has submitted the enquir 1eport is enclosed)
ed as Competent Authomy under. the said rules, on

y officer bas rcached 10 the conclusion that the

And whe\c“ the undcrc.xgn

ing the findings of thL enquiv
sal

"Lonsider
blished.

allegations contained in the afore id Charge Sheet has been esta

‘Tharge/:
d upon lo show caust in-

sain No. 5882 are che

{ this nouce as to why a penalty,
ules, 1975 may not be

hcwfme you Conxt'\blc Hus
‘ncluding the major

A Now *t
riting within 7 days of l‘he date of receipt 0

smissal from Service” as 'pr

-ovided under the Pohce R
4 want to be heard ".’“

'.penaliy of “Di
"-ilnjposed upon vou. You ar¢ also required t0 indicate in your, rep\y if yo

person.
presumed that you

eciﬁed‘ﬁeriod;',i—-t':wQuld be L
ges and in that. e

ly is received within thé‘ P
he same aﬁq‘ _ac_:c;cptcd the char

‘15, -~ In cale no rep

* Ihave no defence 1o offer or have declmcd to offen t

case actien against you shall be~-taken ex-parte.
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Constable Hussain No. 5882

(Accused Officer)
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