Service Appeal No. 15298/2020

ORDER
10.12.2021

Mr. Fazal Shah'\Mohmand, Advocate, for the appellant

present. Mr. Muhammad Adeel Butt, Additional Advocate General

for the respondents present. Arguments heard and record

" perused. Arguments heard and record perused.

Vide our detailed judgment of today, placed on file of
Service Appeal bearing No. 15297/2020 titled “Farooq Siyar
Versus Capital City Police Officef, Peshawar and two others”, the

appeal in hand is allowed by setting-aside the impugned orders

" and the appellant is reinstated in service with all back benefits.

Parties are left to bear their own costs. File be consigned to the

record room.

ANNOUNCED
10.12.2021

. / ,
{Ahma tan Tareeh) : (Salah-ud-Din)

Chairman Member (Judicial
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14.10.2021 Junior of Iearned counsel for the appellant present.

Mr. Riaz Khan Paindakheil, Assistant Advocate General for

respondents present.

Former made a request for adjournment as senior counsel
for the appellant is busy before august Supreme Court of Pakistan;
granted. To come up for arguments on 29.11.2021 before D.B.
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15298/20
26.05.2021

10.08.2021

31.08.2021

’ Appellant in person and Mr. Kabirullah Khattak, Addl. AG
alongwith Abdur Razig, H.C for the respondents present.

Written reply/comments have not been submitted.
Respondents are directed to submit written reply/comments in
office within 10 days, positively. If the  written reply/
comments are not submitted within the -stipulated time, the
office .is required to submit the file with a report of non-
comﬂlgliance.. File to come up for arguments on 10.08.2021
before the D.B. |

Chairman -

' . ~
- D L I . [

~ Since, 1% Moharfam has been declared as public
holiday . therefore, case is adjourned to 2l / g /2021 for
the same as before.

Reader

Mr. Fazal Shah Mohmand, Advocate, for the appellant
present. Mr. Muhammad Rasheed, Deputy District Attorney for
the respondents present and stated that the brief of the instant
appeal was assigned to Mr. Usman Ghani, District Attorney
however, he is unable to appear before the Tribunal today due to
illness. Adjourned. To come up for arguments before the D.B on
14.10.2021.

Ly

(ATIQ-UR-REHMAN WAZIR) (SALAH-UD-DIN) -
MEMBER (EXECUTIVE) MEMBER (JUDICIAL)
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15.01.2021 Mr. vFazaI Shah Mohrnand,' Advocate, for ap'pellant is
present. According to the learned counsel the allegations. against
the appellant are tha“t;eppélla’ntﬁ alongwith two other colieagues .~
were reportedly involved in a ‘criminal case vide FIR No. 2020
dated 26.02.2020 under Section 9-D CNSA. 225-A-170PPC/119
Police Act, 2017, of Police 'Station- Sarband Peshawar.
Disciplinary proceedings were initiated against all the officials
appellant was dismissed from service without adherence to the
law and rules on the subject. On exhausting the departmental
_remedy'in consequence of which‘l his appeal was rejected he

" submitted the instant service appeal ' : -
The point so agitated at the bar needs conS|derat|on The

‘antDp{)OS\ted appeal is admitted for regular hearing sub]ect to all.just Iega!

; &PrOCGSSFee %bjections.. The appeliant is dlrected to’ deposut security and

. ‘ “d’ _peocess fee within 10 days, thereafter notlces be lssued to the
ng/{l/ ' " respondents for written reply/comments for '18.03.2021 before

S.B. | N

(MUHAMMA
MEMBER (JUDICIAL)

18.03.2021 Junior to counsel for the -appellant'and Addl: AG for

respondents present.

Written reply/comments on behalf of respondents not
submitted. Learned AAG seeks time to contact the respondents

for submission of written reply/comments.

Adjourned to 26.05.2021 before S.B.

(Mian Muhamma
‘Member (E)
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q\ Form- A : o
FORM OF ORDER SHEET

Court of '
298
Case No.- / D } /2020
S.No. Date of order Order or other proceedings with signat.ure of judge
’ proceedings
1 2 3
1- 01/12/2020 The appeal of Mr. lhteram Ullah presented today by Mr. Fazal Shah
' Mohmand| Advocate may be entered in the Institution Register and put up
to the Worthy Chairman for proper order please.
o/
REGISTRAR.
7- This case is entrusted to S. Bench for preliminary hearing to be put

up there on fﬂog Z)im//

CHAIRMAN
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% BEFORE THE SERVICE TRIBUNAL KPK PESHAWAR

Service Appeal No_____ /2020

Ihteram Ullah. e evseeseesssrsansenness

............ Appellant
VERSUS
CCPO &OtherS|-|-||-uu|-n’i --------- .u....-u..-....uu..--‘--‘.Respondents
INDEX
- 1 S.No Description of Documents . Annexure Pag"es
1. Service appeal with affidavit o I~Y
2. Copy of FIR & Suspension Order A&B -6,
3. Copy of Charge Sheet & Reply C&D 3-G
4. | Copy of Inquiry Report |E 10~}
’ 5. Copy of Final Show Cause Notice & reply |F&G 10— 12
\ 6. | Copy of Order dated 18-05-2020 _|H Yy
\ 7. Copy of departmental appeal & Order dated 20-11- | I & J ) {__ /é
2020 . _
' \\. 8. Copy of Judgment dated 20-10-2020 K 13- 3
9. Vakalat Nama 33
\

\

Dated:-30-11-2020

Through

ppellant

FazMohmand

Advocate,
Supreme Court of Pakistan

OFFICE:- Cantonment Plaza Flat 3/B Khyber Bazar Peshawar Cell# 0301 8804841
Email:- fazalshahmohmand@gmail.com



mailto:fazalshahmohmand@gmail.com

N ‘, -

BEFORE THE SERVICE TRIBUNAL KPK PESHAWAR

p
Service Appeal No / 7& 2020

Ihteram Ullah, Ex LHC No 4705, Capital City Police Officer, Peshawar.

............................ Appellant
Knvher Pakbiniowe
VERSUS  ISS8A
Diary NU. e
1. Capital City Police Officer, Peshawar. pate] / Joido

2. Senior Superintendent of Police, Operations, Peshawar.
3. Provincial Police Officer, Khyber Pkhtunkhwa, Peshawar.
................................. Respondents

APPEAL U/S 4 OF THE KPK SERVICE TRIBUNAL ACT
1974 AGAINST THE _ORDER _DATED 20-11-2020
WHEREBY DEPARTMENTAL APPEAL OF THE APPELLANT
FILED AGAINST THE ORDER DATED 18-05-2020 OF THE
SENIOR SUPERINTENDENT OF POLICE, OPERATIONS
PESHAWAR HAS BEEN REJECTED.

PRAYER:-

On acceptance of this appeal the impugned Order dated 20-11-
2020 & Order dated 18-05-2020 may kindly be set aside and
the appellant may kindly be ordered to be reinstated in service
with all back benefits.

iledlito-ad ay

% Respectfully Submitted:-

Ccgistrar
Y ,y{%% Peshawar on 10-08-2009 and was promoted as Lance Head

Constable and since enlistment performed his duties with
honesty and full devotion and to the entire satisfaction of his
high ups.

T{’i—ul That the appellant was enlisted as Constable in District Police

2. That in the month of February 2020, the appellant while lastly
posted to Police Post Industrial Estate of Police Station,
Hayatabad, was involved along with two others in Criminal Case
vide FIR No 2020 dated 26-02-2020 Under Sections 9-D-
CNSA.225-A-170PPC/119 Police Act 2017 of Police Station
Sarband Peshawar and was suspended along with two other
colleagues vide Order dated 26-02-2020. (Copy of FIR &
Order dated 26-02-2020 is enclosed as Annexure A &
B).



Y

3. That Charge Sheet was issued to the appellant along with two
other colleagues which the appellant replied in detail refuting
the allegations and explaining the true facts and circumstances.

(Copy of Charge Sheet & reply is enclosed as Annexure
C & D).

4. That there after an illegal inquiry was conducted wherein no
one was examined in presence of neither the appellant nor the
appellant was provided reasonable opportunity to defend his
case. (Copy of Inquiry Report is enclosed as Annexure
E).

5. That Final Show Cause Notice was issued to the appellant on
09-04-2020 which the appellant also replied refuting the
allegations and explaining the true facts and circumstances.
(Copy of Final Show Cause Notice & Reply is enclosed as
Annexure F & G).

6. That without considering the reply and record the appellant
was awarded the major penalty of Dismissal from service vide
Order dated 18-05-2020. (Copy of Order dated 18-05-2020
is enclosed as Annexure H).

7. That the appellant filed departmental appeal before respondent
No 1 15-06-2020 which was rejected vide Order dated 20-11-
2020. (Copy of Departmental appeal & Order dated 20-
11-2020 is enclosed as Annexure I & J).

8. That the impugned Order dated 20-11-2020 & Order dated 18-

05-2020 are against the law, facts and principles of justice on
grounds inter alia as follows:- :

GROUND S:-

A. That the impugned Order 20-11-2020 & Order dated 18-
05-2020 are illegal, unlawful and void ab-initio.

B. That mandatory provisions of law and rules have been
badly violated by the respondents and the appellant has
not been treated according to law and rules. —

~ C. That the impugned Order is void being passed without
lawful authority.
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D. That no proper inquiry was conducted in the matter to

have found out the true facts and circumstances. No one

- was examined neither in support of the allegations nor in

presence of the appellant nor was he ever afforded
opportunity of cross examination.

. That the appellant was proceeded on the ground of being

involved in criminal case from which he has been
acquitted by the Court of competent jurisdiction vide
Judgment dated 20-10-2020 and as such too the
appellant is entitled to be reinstated in service. (Copy of
Judgment dated 20-10-2020 is enclosed as
Annexure K). x

. That even otherwise the allegations were never

substantiated, as no evidence during the so called inquiry
was collected.

- That even the appellant was committed to prison since

arrest and was set free after acquittal, as such is entitled
to all service benefits as per FR 53 and 54.

. That Civil Service Regulations 194 and 194-A are very

much clear on the point that the appellant was required
to had been placed under suspension after he was
detained and upon acquittal was required to had been

reinstated in service with all service benefits.

. That the appellant was not afforded opportunity of

personal hearing.

. That even there are contradictions as whether the

narcotics were taken to Police Post or Home, thus too the
charges are not established.

. That the appellant did what as per law he was duty

bound to do however no evidence is there that the
appellant ever brought the narcotics to his home which
allegation is negated by the FIR as well as by the
statements of witnesses examined during inquiry.

. That the allegations leveled against the appellant are

negated by the contradictions in statements of the
witnesses examined during trial.




M. That so far the allegations mentioned in the Charge Sheet
are concerned the same are totally false and baseless, as
the appellant did nothing that would amount to
misconduct.

N. That the appellant could not be punished for the fault of
others if any.

0. That the appellant has about 11 years of service with
unblemished service record.

P. That the appellant seeks the permission of this honorable
tribunal for further/additional grounds at the time of
‘arguments.

It is therefore prayed that appeal of the appellant may kindly
be accepted as prayed for in the heading of the appeal.

Any other relief deemed appropriate and not specifically
asked for, may also be granted in favor of the appellant.

Dated:-30-11-2020 - Appellant
. Through

- Fazal S“h‘é‘ h ﬁ ohmand
- Advocate,
Supreme Court of Pakistan
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OFFICE OF THE

SENIOR SUPERINTENDENT OF POLICE
.(OPERATIONS) :
PESHAWAR \

ORDER -

On account of their mvolvcmem in cnmmal Cﬁse FIR No 202 (l.ucd 26.02.2020 u/s ‘)D-

CNSA:Q’ZS-A/HO-PPCH19-'-P0hcc Act2017, PS Sarband, the t‘ollowtn;> police officials of

C'!pltdl City Police Pcslnwar are hereby placed under suspcn\smn .md closed to Police Lines

Pcshawwr with immediate effect

PLACE OF POSTlN(_-

_________——
NAME & RANK

e

14 C Farooq Siyar No. 38 GD PP [ndustrial bktau. PS lhywtab ad

L I e
HC Ahtiram No. 4707 Moharrar PP 1ndustrml S Hayatabad

_____,_____————-
GD PP 1ndustua1 Esmtc PS Hayatabad

Constable Hussam No 5‘482

They are being procéé:dcd agamst departmcntally undcx Pohce (E&D) Rules, 1975 i

ﬁ( [~ O a /PA A dated PeSha\mr the - gé [_on /2020
Copy for mformauon and necessary wctnon (g the- .~ E o

{. Capital City Polucc Officer, Peshawar K ' G 4 ~
5. SP Cantt CCP Peshawar. '
1. SPHQsCCP Peshawar

4. SDPO Hayatabad CCP Peshawar

5.

6.

7.

o

AD-IT C
EC- IUOSI/CRC
FMC >

' ; .
a0 TOF
[ o . dﬁ}p{‘ C{‘DV
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A‘i.-' . . =.l!'-. :A' :“ “
ot : : . CHUARGE SHEET . ‘ .1-, : 0

.',;t':(‘.il iy as co ﬂf,n; laté: o by Police Rules 1975 is

3

Whersas | am satistied ‘iﬁh.;?'a-l 3 e
‘_ necessary & expedient in the subject cuse against you IHC Favesy 5;5%1:' (GD) alengwith LUC
-~ Tkhteram No. 4705 (MHC PP) and Constable Hussain Khan No. 1882 (GD) PP Industrial

" Estate PS Hayatabad District Peshawar.

And wheteas, 1 am of the view that the allegations if established would call for

major/minor penalty, as defined in Rule 3 of the aforesaid Rules.

Now therefore, as rcquned by Rule 6 (I) (a) & (b) ot" the said Rules , Senior
Superintendent of Police, Opctatrons Peshawar hercby charge you IHC Tarooq Siyar (GD)
alongwith LHC Ikhteram No. 4705 {MIIC PP) and Constable Hui§sain Xhan No. 1882 (GD)

PP Industrial Estate PS I-Iayfxtabad District Peshawar under Rule 5 (4) of the Police Rules

1975 on the basis of allegations mcnhonec in the enclosed statement- of allegations.

[ hereby dneot you furthen under Rule 6 () (b) of the sald Rules to put forth written
defence within 7 days of the rccelpt of this Charge Sheet to the anmry Officer, as to why the
action should not be taken against.you and also stating at the same time whether you desire to be , ‘,-‘;ﬁ;}fr.‘

" heard in person. ' !

' ’ In.case your reply is not received within the specific penod to thc Enquary Officer, it ’ (
' i shall be presumed that you havc no defence to offer and ex-parte acllon will be taken agamst

you. : . R : ~

SENIOR SUPERIN rENDENT OF POLIC E, :

: At (OPI‘RATIOW)/“ TSHAWAR
D No_ 2 T[] EPA  daisd Peshawar the 247/72.12020.

‘I

Copy of the above a]ongg@ilh Summary of Allegations is forwarded for information and

necessary action to the:-

1. Enquiry Officer to plea:éc conduct enquiry on day-to-day basis without interruptionand A \

2. The accused officer.

|
|
|
b submit yo{u'_ findings and grounds thercof to this office within stipulated period.
|
|
|
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/ o E - STATEMENT OF ALLEGATIONS - q -
- f . : . . g
y f‘ t I @SI’/Opclali(m's Peshawar as competent authorily, am ')i" the oumion that you HC

- -‘.\"" ' {l.nooq Slyfu (GD) alengwili ;LI;C Thhicrmn No. 4705 (141XC P;’; and Constabie II.zssaa

. Khan No. 1882 (GD) PP Industiial Estate 'S Hayatabad District Feshawar have rendered
yourself liable to be procceded agamst as you have committed the following actsfomission

within the meaning of sectjon 03 ofthc Khyber Pakhtunkhwa Police Rules, 1975.

i) You HC Farooq Sxyar (GD) along with L HC Ikhteram 4705 (MHC PP) and FC
Hussain Khan Ne. ‘1882 (GD) while posted at PP Industrial PS Hayatabad rushed
to the Juusdlctlon of PS Sarband on your own and seized narcotics (19.2 KG
Charas & 10.8 KG Opium) from the possession of accused Zakir Ullah /o Bara
f(hyber without intimation to SHOs Sarband or Hayatabad or any other senior
officer. -

iiy.  After seizure, yoﬁ along with the aBove named police officials took the accused
and narcotics to youl home in Surezai for the purpose of bargaining with the
smuggler party ton thcn release and subsequent  return of the seized narcotics.

i) In the meanwhﬂe lhc SHO PS Sarband on receipt 6f credible information started
enquiry u/s ]57 Cr P.C vide M'\d No. 26 dated23/02/2020 into the alleged seizure
of narcotics ]l::jhﬁ; AOR during whlch your nwolvcment in the episode was
established and. lhc seized narcotics was recovered from you. Accordingly, case
FIR No. 202 dalcd 26/02/2020 u/s 9D-CNSA/119 Patice Act, 2017/225 A/170
PPC was lugmelcd against you at Police Station Sa=b1'u1

| - iv) ) chs., members. of the discipiine force, your this drl atnounts to grass misconduct
and render you | liable for disciplinary psocwdmws uncl:l Police Rules 1975.

5P

3

For the purpose of scrutinizing the conduct of af%re said pqllce official in the said episode

P
@ . is appointed as Enquiry

with reference to the above allegations
Officer-under Rute 5 (4) of Police Rules 1975. .
The Enquiry Officer shal' in-accordance with the provision of the Police Rules (1975),

provide reasonable oppomlmty of hearing to the accused Official. and make recommendations as

to punish or other action to be (z ken against the accused offcml = ‘\

6 - s

l/, gy N

/,
,,a

g
o SENTOR SUFERANTENDENT OF POLICE,
(OPERATIONS), PESHAWAR

No. _22 L____E/PA, dited ‘nfesbawa; the z‘? / /,a?~ 720720

S
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. Memo:

“Allegations:

- St_atement of IHC Farooq Siar:

- regardlng smuggilng of narcotics. 'D 3

C smuggler-has now entered in the’

: OFFICE OF THE

: SUPERINTENDENT OF POLICE,
" RURAL DIVISION; PESHAWAR
No.5¢7 /SPR, DT:4\4 rzo'*o

Email: ofﬁcespruralpeshawar(,gmazl N

.The SSP Operatlons Peshawar

Subject: DEPARTMENTAL ENQUIRY AGAINST IHC FAROOQ SIAR (GD), LHC IKHTERAM

NO. 4705 (MHC’ PP) AND FC HUSSAIN KHAN NO. 1882 PP INDUSTRIAL ESTATE .

Please refer to ytfj_‘ur office diary No291/E/PA, dated: 28‘502.2020. .

It was alleged t at--

) IHC Farooq Siyar (GD) atong-wrth LHC Ikhteram No 4705 (M C PP) and- FC Hussaln Khan No.
© 1882 (GD) of PP lndustrlal Estate, PS Hayatabad rushed to junsdlctron of PS Sarband on thelr

‘own and setzed narcotlcs (19 2 Kg Chars and 10.8 Kg opium) from possession of accused Zaklr
Ullah r/o Bara Khyber wrthout intimation to SHOs Sarband or Hayatabad or other senior officer,

u) - After selzure they took the accused and narcotics to home at Surlzat for purpose of bargalmng C

i with the smuggler party for therr retease and subsequent return of the selzed narcotics.
tfi_ii) in the meanwhile, SHO Sarband on receipt of credible mformatron started enquiry urs 157 CrP.C
. " vide DD No. 26, dated: 23 02 2020 into the alleged seizure of narcotlcs in his AoR dur)hg whlch

. ‘their involvement in the eplsode was established and the serzed narcotics was recovered from

Lo them. Accordlngly, case FItR No. 202, dated: 26.02.2020 U/S QDCNSA/119 Polrce Act, 201 7/225-
¥ AM70 PPC ‘was reglstered',igalnst them at PS Sarband.

Proceedmgs

Charge sheets along-wrth summary of allegations were sérved upon the dellnquent'

OfflCIalS to which they submitted replles They were, heard in person and all the relevant documents were.
perused A o .

Statement of Ehteram No 4705 NIHC

He stated that on 23 2. 2020 FC Hussain Khan 5881 came to PP and stated that he has

. got mformatlon regardlng smuggltng; f huge quantity of narcotics. Due to short ttme he alcmg»wrth IHC

Farooq Siar and FC Hussain rushed to ZRK Shah Kas road Meanwhile, tnformer |anmed them that the
smuggler has changed his route towards Ring Road: Durrng chasing the Crnuggler they reached Khyber
Nakabandl point near. Toll Plaza whe"

area of PS Sarband through Achini ad.. They kept chasrng the smquler Durtng chasrng the smuggter

he’ unluckrly succeeded in escaping on bike. but the narcotics bag white fallen on the-earth from smuggler

the |nformer called them that the smuggler has now ente/red in the

was taken into possession.” They took the narcotics to PP. After some tlrnes -SHO Sarbarid made a,

phone call to IHC Farooq Siar that

e has arrested the said narcotlcs smuggler and ‘hand over the.

narcotlcs to him so that FIR could be dged against him: They went to PS Sarband and handed overthe .- =

narcotrcs to SHO Sarband. At about: 22 00 hours, SHO Hayatabad summoned them who was rnformed
‘about the whole srtuatlon ) ’

2020 FC Hussazn Khan lnformed that he has got an |nformat|on
- to short time, they rushed to ZRK' Shah Kas road. Meanwhtle
informer informed them that the smuggler has changed his route towards Rlng Road. During chasing the
smuggler they reached Khyber Nakabandl point near Toll Plaza, where the mformer called them that the
réa of PS Sarband through Achini Road They kept’ chasrng the
smuggler L.gstly, the smuggler succf,fded in escaping on bike but narcotics bag fell to ground from
smuggler was recovered They took the .narcotics to PP. After some times, SllO Sarband made a phone

He stated that on 23.

call that he has arrested the said narcotrcs smuggler and hand over the narcottcs to. hlm for registration of

ST 108
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‘ Fmdrnqisecommendatuon

“SHO Sarband as asked.

,selzure of Narcot|cs which’ sp

R 1l

. OFFICEOFTHE |
SUPERINTENDENT OF POLICE,
RURAL DIVISION, PESHAWAR

Email: ofﬁcespruralpeshawar@gmail.com

FIR agamst hlm They went to_» S:Sarband and hand over the narcotrcs to SHO Sarband. At about 22 00'

hours, SHO Hayatabad summ}-ned:'thern who was mformed about the whoie situation.

Statement of FC Hussaln Khan ) r - R
- "He also narrated the above menttoned story ‘and stated that they had got mformatton

regardlng smugglrng of’ narcotrcs They started chasing the smuggler keeping in touch with informer but

“unluckily the said smuggler: managed to escape however, the narcotrcs fell to ground from smuggler was
... taken into possession whrch was brought to PP but on calling by 'SHO Sarband they took the sald
" narcotics to PS.Sarband and handed over to SHO Sarband.

Durrng enqulry, lt was establlshed that aIl delrnquent offlcrals had -séized the narcotics wnth
malafide |ntentson They clarmed that accused / smuggler managed- to escape while narcotics bag fell on
ground ‘which was taken into- ppssessron by them and was taken to PP industrial and later was grven to

i

/

the smuggler / accused name'd 'Zakzr with Narcotics bag from Jurlsdrctton of PS Sarband and then too
accused and narcotrcs oag to house of IHC Farooq Sryar at Sunzaye Bala where bargaining took place
Ca1| Data Records of delmquent Polrce officials and accused named Zakir vernfes said fact. ‘Moreovei

another proof of therr malafrde |s that they did not bother to lnform any of their supenor officer abou

s volumes of their mtegruty fallure

]
¢
‘

Statement of allegatro is ‘proved against delinquent officiats a

No:SE1 /SPR,DT:\|4 /2020

However contrary tothe ¢laim, it was. proved beyond shadow of doubt that they had arrested"'

. ' ; L
are recommended for major




OFFICE OF THE

(OPFRATIONS),
PESHAWAR
Phione. 091- 9210508

Dated Peshawar theo 7/_412020

. 'N*’---Z 83;____/1”\% )

" FINAL SHOW CAUSE NOTICE
UNDER POLICE RULES, 1975 -

Whereas you LHC Ikhterém No. 4707 while posted as Muharrar PP Industrial

uct” and were proceeded against

A dated 28.02.2020.

FEstate, PS Hayatabad allegedlyfi:'"o{nmitted an act of “miscond
under the Police Rules, 1975 v1de Charge Sheet bearing No. 291/P

2. Whereas (‘apt ® Najm- ul Husnam Liaquat, SP/Rural Peshawar was appomted as enquiry

officer who has submitted the enqulry. report (copy of the enquiry report is enclosed)

TP

3. /\nd whereas the undersigned as “Competent Authority” under the said rules, on

considering the findings of the enquiry officer has r
charge/illegations contained in the aforesaid Charge Sheet has been established. -
4. Now therefore, you LHC Ikhteram No. 4707 are called upon to show cause in writing

within 7 days of the date of recelpt of this notice as to why a penalty, including the ‘méjo'r penalty

of “Dismissal from Service” as prowded under the Police Rules, 1975 may not be imposed upon

you. You are also required to 1ndqute in your reply if you want to be heard in pcrson

5. In case no reply is rccelved within the specified period, it would be presumed that you

“have no defence to offer or have declmed to offer the same and a

case action against you shall be takcu ex-parte.

LHC Ikhteram No. 4707
(Accused Officer)

cached to the conclusion that the

ccepted the charges and in that

%

SENIOR: SUPERINTENDENT OF POLICE,
-l 2'

F
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. OPERATIONS,
L - . PESHAWAR
ORDER A
! = .
. LHC Ahl‘iram No 4705 wh]le posted to PP Industrial Estate PS Hayatabad was placed under

v
U

_'suspensnon and proceedcd agamst departmenta]ly vide this office No. 291/E/PA dated 28/02/2020 on

n'

account of his involvement in corrupt practlces

2. Charge ‘sheet along with summary of allegations was issued io him‘an.d SP Rural was appointed as
Inquiry Ot"fcer who after conduct;ng a thorough probe into the allegations submitted his ﬁndmgs on
01.04.2020 wherein he heid the accused official guilty of arresting smuggler mmed Zakir wnth narcotics bag
having 19.2 Kg charas and 10.8 Kg opium from the jurisdiction of PS Sarband and “then took the accused

and narcotics bag to the house of IHC Farooq Siyar at Surizai Bala where bargaining w1th the accuscd for

rcturn of narcotics took place. Call ddta records of delinquent official and narcotics smugglel namely Zakir

verifies the above fact. Moreover, appther proof of his malafide is that he didn’ t bolher to inform any of his .

superior officers about seizure of ‘nar;éqtics which speaks volume of his integrity.

al Show Cause Notice was issued to the delinquent official who

3. On receipt of the ﬁnding;
accordingly submitted his wrilt_en re;;ly The same was perused and found un-satisfactory.

4. Having gone through the enq;mry file and other relevant record, the_ undcrsigﬁed is fully satisfied
>lh&;lt the delinquent official has comljﬁi-i.téd a gross misconduct which is proved beyond él\y shadow of doubt.

Thus, he brought bad name to the ;pc’;lice department. In circumstances, the undersigned being competent

under law hereby awards LHC Ahtiram No. 4705 the major punishment of dismissed from service with

immediate cffect.

OPERATIONS PESHAWAR

No_ P88 — "72. IPA dated Peshawar e /8 [ now.
Copy for information and necessary actlon to:

1. The Capital City Police Oﬂ_jcgr, Peshawar.
2. -SP Rural & SP HQs, CCP, Péshawar
3. OSI/CRC/AS/PO/FMC  +
4. Official concerned.
S

S
a‘\'TEST'ﬁ 570 BF

0™

' OFFICE OF THE \
SENIOR SUPERINTENDENT OF POLICE, o ¥ |
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- l g OFFICE OF THE
’ CAPITAL CITY POLICE OFFICER
'~ PESHAWAR
Phone No. 091-9210989
Fax No. 091-9212597

ORDER.

Thi"s' order -:;Wil} dispose off the dépanfnental appeal preferred by Ex-LHC Ihteram
' Ullah ‘No.4705 who was a‘warded the major punishment of “Dismissal from service” by
SSP/Operations PeshéWar i/i‘de order No0.968-72/PA, dated 18-05-2020. .

" 2-  He alongwiﬁii IHC Farooq Siyar No.38 and FC Hussain Khan No.5882 of PP Industrial
~ Estate Police Station Hay'éifabad rushed to the jﬁrisdiction of Police Station Sarband on their own and
seized narcotics (19.2 KG ‘Gharas and 10.8 KG Oplum) from the possession of accused namely Zakir
Ullah r/o Bara Khyber W1thout intimation to SHOs Sarband or Hayatbad or any other senior officer:

After Selzure, he along w1th the above named Police officials took the ‘accused and narcotics to his
home in Surezai for the ﬁu'rpose of bargaining with smugglers party for his release and subsequént
return of the seized narcotics. The SHO PS Sarband initiated an enquiry u/s 157 Cr.Pc vide DD No.26,
dated 23-02'-2020‘ and during the course of enquir).' their involvement in the episode was established -
hence FIR No.202, dateclbl 26-02-2020 w/s 9 DCNSA/119 Police Act 2017/225-A/170 PPC was

registered against them at PS Sarband.

3- He was iss'u’;c}'d Charge Sheet and Summary of Allegations and SP/Rural Peshawar was
appomtcd as enquiry ofﬁcer to scrutinize the conduct of the officials. The enquiry officer after
conducting proper enquiry,, submltted his finding and recommended the appellant for major punishment.
~ The competent authority .',‘qu;'er perusal of the findings of the enquiry officer issued him Final Show
Cause- Notice. His reply fco,} the Final Show Cause Notice was found unsatisfactory hence he was

awarded the above major ﬁuhishment.

4- * He was heard in person in O.R. The relevant record along with his explanation perused,
wherein no plausible grou}lds were. found. He also failed to defend himself. Therefore his appeal for

reinstatement in service is dismissed/rejected.

(MUHAMMAD ALI KHAN)PSP
CAPITAL CITY POLICE OFFICER,

| L ‘ PESHAWAR
No./ 3 23- “3? /PA:dated Peshawar the _ 0 = /f — 2020 '
Copies for i#lformation and n/a to the:-
1. SSP/Operations Peéhawar. _
2. Pay Officer/EC-II/EC-1/ OSI/CRC. ' '
3. FMC along with FM
4. Official concerned.! . STTEY _'_ED 70 Bt

. TR
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- . IN THE COURT OF MUHAMMAD TAYYIB
Additional Sessions Judge-VIII/Judge Special Court, Peshawar

CNSA Case No. _ - 106/SPC of 2020
‘Date of Institution: 02/07/2020 '
Date of Decision: 20/10/2020
The State
YVersus

1. Farooq Siyar s/o Shah Jehan R/O Surizai, Peshawar
" 2. Hussain Khan s/o Aslar'ﬁ Kﬁan R/Q Dalazak Road, Peshawar
3. Yhtiram Ullah s/o Sami Ullah R/O Swati Phattak, Peshawar
{Accused facing trial)
4. Zakirullah s/o Zar Kitab R/O Barra, Khyber‘

{Absconding accused)

FIR # 202 DATED: 26/02/2020 U/s 9-D CNSA, 223-A, 201,1‘70 PPC,118-
- D/119 oF KP POLICE ACT, 2017 OF POLICE STATION SARBAND,
PESHAWAR. : ' )

State Counsel: -  Senior.PP-Mr. Manzoor Alam
Counsel for Accused: - Mr, Malik ‘Amjid Inayat Advocate.

JUDGMENT:
20/10/2020

1. Accused namely Farooq Siyar, Husain Khan and Ihtiram »

Y ’éy A Ullah faced trial in the referred case FIR.

2. Gistof the prosecution case set forth in the Nagalmad

Aa“/a.

No.26 dated 23/02/2020 & FIR (Ex.PA) is that on

l/,
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Case No.106/SPC State ...Vs... Farooq Siyar Etc

23/02/2020 coxﬁp]ainant Inspector Misa] Khan SHO
during gust received infdi-mati'bn that today at-morning
between 07:00 to 08:00 hours, some police officials
came in motorcar Near Adnan Plaza Service Road of
Ring Road and intercepted a Changchi Rackshaw and
recovered a huge quantity of Charas inside a sack. The
police officials took away Changchi Rickshaw, driver
and Chars in the referred motofcar on which the

complainant asked all the incharge of Choki and Police

Station Sarband who showed ignorance. On collecting.

information, it came to his knowledge that ASI Farooq

Siyar, Constable Hussain Khan, Thtiram Khan of Choki

Hayatabad, Peshawar have recovered the Chars in a

private motorcar in the jurisdiction of police station
Sarband, Peshawar. That an inquiry was initiated and
during inquiry, accused Farooq Siyar produced tﬁe
contraband to the complainant in police station, hence,

the instant FIR.

On conclusion of investigation, prosecution subn.rlitted
complete challan against accused facing trial on
02/07/2020. Accused fa{cing trial were in custody, hence
they were summoned through Zamima Bay, who

produced and copies of relevant documents were
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iarovided to them while co-accused Zakirullah s/o
Zarkitab was proceeded u/s 512 Cr.P.C. Charge against
accused facing trial was framed on 22/07/2020, to which
they pleaded not guilty and claimed -trial. The prosecution
i‘n order to bring home charge against the accused,

examined the following (07) witnesses: -

PW-1, Shoukat S.I School of Investigatioﬁ, Stated
that during the days of occurrence, he was posted
as 81 in P.§ Sarband. On 23.2.2020, Mad report
No.26 dated 23.2.2020 made by SHO Misal Khan
of P.S Sarand, was entrusted to him for the purpose

of inquiry in order to dig_out the real facts in

respect of the proceedings conducted by Faroog

Sivar ASI alongwith constables namely Hussain

Khan and Ihtiram Khan of P.S Hayatabad in the
. jurisdiction of P.S Sarband. He started inquiry,

visited the spot i.e. service road in front of Adnan

Plaza Ring Road, Peshawar where he could not get -

any evidence, however, there were rumors
regarding the happening of arrest of accused in

Qingi in a chase by the police officials. During the

inquiry, on 26.2.2020 he was present in the Police

}
e

-
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Case No.106/SPC State ... Vs... Faroog Siyar Etc
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post Ring Road where he réceived information that

‘Farooq Siyar ASI and cor:é*tables Hussain and

Ihtiram produced the recovered contraband to the
SHO Misal Khan, so I stopped the inquiry by

concluding that accused has misused their authority

by retaining the contraband in their possession

illegally.

PW-?, Misal Khan Inspector, Stated that during

the days of occurrence,A }re was posted as SHO P.S
Sarband. On 23.2.2020, he was on duty when he
received information that from jurisdiction of P.S
Sarband, police officials have recovered charas in
gingi Ricksha and togk it alongwith ‘ac-cused. Upon
this information; he inq‘uired from police post and
mobile squads who denied any such fecéyery. In .the

meanwhile, hé continued his search and it came to

his knowledge that accused facing trial, the then ASI

Farukh  Siyar alongwith constables Hussain and,

Ihtirram Khan have recovered and took away the
said qingi -alongwith recovered. narcotics from

Jurisdiction of P.S Sarband to P.P industrial Estate

.of P.§ Hayatabad. It also came to his knowledge

that accused Faroog Siyar has conducted raid in a
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private  vehicle, Accused Faroog Siyar was

contacted on his mobile phone who stated that he

want to discuss the issue face to face with him.

Upon which he informed his superiors regarding the

whole situation who ordered him to immediately =~

inquire the matter ftentatively. Therefore, Nagal
Mad No:26 dated 23.2.2020 was scribed and

inquiry w/s.157 Cr.P.C was started. On 26.2.2020,

accused facing trial Farooq Siyar brought case-

property to P.S Sarband which was took into
possession vide recovery memo Ex.PW2/1 which
include charas 16 packets and opium 09 packelts. All
the charas were weighed thr;)ugh digital scale ana;
each packet came out to be 1200 grams each. 5/5
grams were separated from eac}-z packets and séaled
into parcel No.l to 16 for FSL anaij/sis. The
remaining charas was sealed into parcel No.17
(19.120 K.Gs) Ex.P-1 while 5/5 grams were
separated from opium and were sealed into -parcel
No. 18 1o 26 while remaining opium were sealed into
parcel No.27 (10.755 K.Gs) Ex.P-2. All the parcels

were sealed by affixing 3/3 monograms of TH.

-

-2\7
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PW-3, Qazi Nisar Ahmad Inspector Legal
Khyber, Stated that during the days of occurrence, -
he was posted as OI P.S Sarband. .After
registration of the case, the same was handed over
to him for:.the purpose of investigation on 26.2.2020.
On the same day, he recorded the Statement of

recovery memo witnesses namely Abdus Sattar

Khan S.I and constable Naveed and Moharrir Wasi

Ullah. On.28.2.2020, accused Faroog Siyar ASI and

constables Ihtirram and Hussain Khan appeared -

before him in P.S land produced BBA Pamana. On
pozﬁ_tatz’oﬁ of accused, he prepared site plan Ex.PB.
He recorded the statements of accused w's.161
Cr.P.C. As accused Zakir Ullah was avoiding his
lawful ar);est, therefore, vide his application
Ex.PW3/1, he applied and obtained warrant ws. 204
Cr.P.C against him and handed over the same to the
‘DFC concerned for execuﬁ'on. He also placed on

file Mad No.12 dated 23.2.2020, Mad No.7 dated

23.2.2020 and Mad No.18 dated 26.2.2020 of P.P

Industrial Estate. Thereafter, he was transferred
and he handed over the case file to Khizar Hayat

OIl P.§ Sarband,

LAY v
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PW-4, Wasi Ullah ASI, stated that during the days -

of occurrence, he was posted as Muharrir in P.§

Sarband. On 26/02/2020, he was handed over

parcels No.I to 6 containing 5/5 grams charas and

parcels No.18 to 26 containing 5/5 grams of opium

and parcel No.17 & 27 containing Charas and
opium being case property of instant case which he
retained n his safe custody. On 27/02/2020 vide.
receipt Ex.PW4/2, he sent the samples parcel No.]

10 16 and 18 to 26 to FSL through constable Rifaz

. who deposited the same in FSL and returned him

receiving receipt. His statement was also recorded

by lLOws 161 Cr.P.C.

PW-5 Abdus Sattar SI, Stated that during the days

of occurrence, he was posted as S.I in P.S Sarband,

He is marginal wimess to the recovery memo -

already exhibited as Ex.PW2/I. He narrated the

story of pro.s':écution as deposed by PW-2.

PW-6 Rifaz No.5915 DFC Stated that on
27.2.2020, the Moharrir Wasi Ullah handed over

him parcel No.l to 16 containing 5/5 grams of

charas and parcel No.18 to 26 containing 5/5

K\
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grams  opium  vide receipt No.l146/2] dated
27.2.2020 for !akzng the same to FSL which he duly
took and deposzted in the FSL by’ obtaining

receiving stamp Jrom concerned official,

PW-7 Khizar Hayar ST onl, >Stated that after the
transfer of Qazi Nisar S.I, the investigation of
present was handed over to him. He received the
FSL report Ex.PZ and placked the- same on file. After
recalling of BBA of ao.:cused Farooq Siyar, Ihtiram
Ullah and Hussain Khan, he arrested themv and
issued their card of larrest which are E)‘(.PW’I/ [ to
ExPW7/3 and interrogated them and produced them
Before Tlaga Magistrate for obtaining 7/7 days
pelice custody vide my app!icati(;ﬁ Ex.PW7/4 but
the same was tumed down and accused were sent to

judicial. fock up, so he recorded their statements

u/s. 161 CrP C. After completion of investigation,
he handed over the case to the SHO for submnssnon
of complete challan. The SHO Misal Khan
s;lbmi'tted complete challan Ex.PW7)5. The FIR is

‘Ex.P.A,

o
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The remaining witnesses were abandoned by the

prosecution. On conclusion of prosecution evidence, the .

accpsed was examined u/s 342 Cr.P.C wherein,. tl_';ey

professed innocence. However, they neither opted to be

examined on oath nor wished to produce defence

- evidence.

I have given my anxjous consideration to the respective

arguments of the learned Senior.PP and learned counsel

for accused facing trial and scanned.the record with their

able assistance.

The case of prosecution is primarily based upon the

recovery of 19,200 gram Charse & 10,800 grams opium
by the accused facing trial from absconding accused

Zakirullah without reporting the incident and then

producing it during inquiry before the complainant,

separation of samples from the recovelred Chars & Opium
and sending the same 'tov FSL for analysis and positive
report of ‘;he FSL showing that the s-amples, so separated
from the recovered stuff, were Chars & opium, whereas,

defence claim innocence and false implication.

It is the case of prosecution that the complainant received

information on 23.02.2020 that accused facing trial have

’E:;amme«r)-
: Court Feshawae
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recovered chars from a Qingi Ricksha and took it
alongwith them-; that accused fé.rooq was contacted by the
complainant who stated that he would discuss the issue
face to face, however, after entefing the incident in D.D
No.26 dated 23.02.2020, inquiry was initiated and during
inquiry accused Farooq Siyar Abroughf the case property to
P.S Sarband on 26022020 and then the instant FIR was

registered.

The case of prosecution is consist of two episodes i.e the

first when accused facing trial allegedly recovered the

contraband from absconding accused Zakirullah whereas

the second episode when accused Farooq Siyar produced

- the contraband to the complainant in the P.S,

So far as the first episode is concerned, admittedly therg is
no direct evidence thereof, Prosecution was duty bound to
first produce convincing evidence .to substa'ntia-te their plea
that accused facing trial have recovered the contraband
from the absconding accused Zakirullah, However, record
shows that an iota of evidence, in this regard, was not
produced. Admittedly, Complainant (PW-02) and other
prosecution witnesses are not the eye witnesses of the

alleged recovery by the accused facing trial from

&
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Zakirullah and as such the entire case of prosecution

regarding the first episode is based on the information of -

an informer which the complainant opt not to disclose, .

Likewise, the investigation officer neither examined the
police officials of P.S ﬁayatabad, Peshawar wher;a the
accused facing trial were ‘posted nor collected daily diaries
. Tegarding the departure of accused facing trial to the piace
of ﬁrstl occurrence, The entire case of prosecution stands
on proving theffirs£ occurrence and for that purpose, the
D.D regarding movement of accuSed facing trial to the
place .of occun'ence carries szgmﬁcant nnportance and
non—producnon thereof cuts the root of prosécution case
making the entire episode doubtful and the prosecution
version ‘unreliable. Wisdom can also be taken from tl;e '
Judgment  rendered in  the case of “Abdul
Sattar...Vs...The State”, reported as 2002 PCrLJ =1 8
Record also shows that the first recovery was al‘légedly
made near the Adnan Plaza on the ring road, however, no
CCTYV footages were procured tosubstantia;e the presence
of accused facing trial at the place of occurrence AandA their
alleged recovery from absqonding -accused Zakirullah.
Also complainant‘ (PW-2), expl-icitly stated in his

statement in chief and DD No.26, that he made contact
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with accused Farooq Siyér, however, no CDR date was

brought on record regarding. such communication.

Complainant also admitted in his cross examination that

on 23.02.2020, he had - visited the spot but had not
recorded the statement of anyone to co'nﬁrm‘ the
occurrence. Thus, there being no eyewitness of the first
episode and failure of prosecution to préciuce any
circumstantial evidepce to connect the a:‘:cused facing trial
with the commission of offence, it can safely be conctlu'ded

that the prosecution could not establish recovery of

contraband by the accused facmg trial from the -

absconding accused Zaklrullah Thus, the ﬁrst episode

stood not proved.

So far as the second episode of the alleged occurrence is

. concemned, prosecution alleged that accused Farooq Siyar

produced ‘the case property during inquiry to the P.S
himself and handed it over to the complainant and

consequently the instant FIR was registered. Complainant

'allleged that upon the direction of high ups, inquiry wés

initiated which was entrﬁsted to Shaukat S.I -(PW-Ol).

Complamt while appeanng as PW- 02 admitted in his cross

examination that no perm15$10n from the hlgh ups or the

Magistrate was obtained for the inquiry, which aspect of

A%
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the case makes the entire inquiry untenable. Likewise,
complainant admitted in his cross examination that he had
received the inquiry report upon which the FIR was

lpdged. The Investigation Officer (PW-03) also état'ed to

" have received inquiry report alongwith FIR. Hc')we\./er, the

prosecution did not bring on record the said inquiry report,
which suggests that it might be not favourable to its case
and as such an adverse inference is inevitable in the

circumstances. The complainant further stated in his cross

" examination that accused facing trial are not charged for

CNSA. Moreover, accused facing trial are police officials

and were well aware of the consequences of producing
contraband to the complainant, therefore, it ié not
appealable to mind that theyihemselves would take the
contraband to the P.S and would create evidence against
themselves. The ;.)rqsecﬁti’on also could not bring on
record the circumstances which had compelled the accused
Farooq Siyar to produqe the vco‘ntraband to complainant
himself. Admittedly, when accused F.arooq Siyar aIl‘egedIy
prO(‘iuced the contraband he was not arrested. Thus, had he

himself taken the contraband fo 'the tomplainant, he would

have been arrested,. ;/vhich factum also makes the alleged '

recovery from accused Farooq Siyar doubtful. Moreover,

" eartt
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no daily diary was prodluced regardiljl_g production of
contraband by the accused Farooq Siyar in P.S to thel
complainant. PW-1, the Inquiry Officer stated in his
statement in chief that all the three accuseQ facing trial

produced the contraband to the SHO, whereas, SHO (PW-

. 2) stated that only accused Farooq Siyar produced the case

Apropetty to him. Even the then learned District Public

Prosecutor when asked for issuing guidelines in the instant
case, he afier detailed discussion opined that “it would b;e
in the entrust of justice thag‘ the police oﬁ'ici;zls are
exonerated from the ch&rggd leveled against them, defer
their’ arrest and place their nlames in column-ll of the
Challan. The OII/SHO is Surther directed fo compl-y with
afore mentioned guidelines and submit complete challan
within stipulated period provided in the Criminal
Procedure Code”. Thus, the available record clearly
suggests that the prosecﬁtion could no.t substantiate the
recovery of case propeﬁy and the made and manner in
which it was prbduced through cogent, conVincing and
confidence inspiring évidence and hencé the second

episode also stood not proved.

2 4 6CT 202
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11.

12,

o o ' Pa[_eilS
Case No.106/SPC State ... Vs... Farooq Sryar Erc

In view of the afc;resa-id. contradictions and
discrepancies in the prosecution evidence, there exist
sufficient doubt in thev prosecution case, benefit whereof
must acerue in favour of accused facing f;ria] as a matter of

right and not as of grace or concession.

It ié cardinal pﬁncipfe of criminal- juris’prﬁdence that .
prosecution is bcﬁmd to prove its case beyond any shadow
of doubt and the accused are assumed innocent until
proved otherwise. In" case of every doubt, accused are
entitled to the benefit thereof. Under these circumstances,
prosecution has not been ablg to establish its cése beyond
reasonable doubt against accused facing trial and as such
accused Farooq Siyar, Hussain Khan & Ihtiram are
acquitted from the charges.leveled against them. They are
in custody, be set free imnie'diately, if not required-in any
other case. So far‘ as case against co-accused Zakrullah is
concerned, prima facie case exists against him, the;efore,
he is declared proclaimed offendef. Per;;etual waﬁant of
his arrest be issued and his name be entered in the register

of POs.

24 0CT 2000

§@ (Exgrina)
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o o Pac'c|16 7
Case No.106/SPC : State .. Vs Farooq Siyar Etc

Case property be kept intact till arrest and trial of above
named proclaimed offender. File be consigned to the

record room after necessary completion and compilation.

Announced:

%
. 20/10/2020
' (MUHAMMAD TAYYIE)
ASJ-VIII/ISC, Peshawar
CERTIFICATE:

Certified that this judgment of mine consists of
Sixteen (16) pages. Each page has been read over and
signed by me after n'laking' necessary corrections therein.

&

(MUHA D TAYYIB)
ASJ-VIII/JSC, Peshawar.

CERT mf“ TOBE TRUECOPY

P
[
Dqtec‘ of Aii
Dated (T xominer
| Copm. g Agency Session (fyus H
Peshawar
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 BEFORE THE SERVICE TRIBUNAL KPK PESHAWAR

Service Appeal No / 5 7g 2020

|
. Ihteram Ullah, Ex LHC No 4705, Capital City Police Officer, Peshawar.
E ceseeaesGAppellant
4 | s PRI
P VERSUS | ,5~8gg
b v . - Diary ™

‘ 1. Capital City Police Officer, Peshawar. parell _,_@/

2. Senior Superintendent of Police, Operations, Peshawar.
3. Provincial Police Officer, Khyber Pkhtunkhwa, Peshawar.
................................. Respondents

APPEAL U/S 4 OF THE KPK SERVICE TRIBUNAL ACT
1974 AGAINST THE ORDER DATED 20-11-2020
WHEREBY DEPARTMENTAL APPEAL OF THE APPELLANT
FILED AGAINST THE ORDER DATED 18-05-2020 OF THE
SENIOR SUPERINTENDENT OF POLICE, OPERATIONS
PESHAWAR HAS BEEN REJECTED.

PRAYER:-

On acceptance of this appeal the impugned Order dated 20-11-
2020 & Order dated 18-05-2020 may kindly be set aside and
the appellant may kindly be ordered to be reln.,tated in service
with all back benefits.

,; Respectfullly Submitted:-

?{?s“wﬁ;y

f v %A That the appellant was enlisted as Constable in District Police

, @;7 D/['lt 2 ¥ Ppeshawar on 10-08-2009 and was promoted as Lance Head
* Constable and since enlistment performed his duties with
honesty and full devotion and to the entlre satisfaction of his

hlgh ups.

2. That in the month of February 2020, the appellant whlle lastly
~ posted to Police Post Industrial Estate- of Police Station,
Hayatabad, was involved along with two others in Criminal Case
vide FIR No 2020 dated 26-02-2020 Under Sections 9-D-
CNSA.225-A-170PPC/119 Police Act 2017 of Police Station
Sarband Peshawar and was suspended along with two other
colleagues vide Order dated 26-02-2020. (Copy of FIR &
Order dated 26-02-2020 is enclosed as Annexure A &

B).




L

Service Appeal No. 15298/2020

10%2_50_%1 Mr. Fazal Shah Mohmand, Adv.ocate, ‘for the appellant
present. Mr. Muhammad Adeel Butt, Additional Advocate General
for the respondents present, Arguments heard and record
perused. Arguments heard and record perused. |
Vide our detailed judgment of today, placed on file of
' Service' Appeal bearing No. 15297/2020 titled “Farooq Siyar
Versus Capital City Police Officef, Peshawar and two others”, the
appeal in hand is allowed by setting-aside the impugned orders
and the appellant i"s reinstated in service with all back b\enefits.
Parties are left to bear their own costs. File be consigned to the
recérd room.

ANNOUNCED
10.12.2021

—

h , ) L
P R = -
(AhmatZ8yltan Tareeh) {(Salah-ud-Din)

Chairman Member (Judicial
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Service Appeal No.15298/2020.

Ihteram Ullah Ex- LHC No.4705 of CCP, Peshawar................................Appellant.

VERSUS.

Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar and others. Respondehts.

REPLY BY RESPONDENTS NO. 1,2, &3.

Respectfully Sheweth:-

- PRELIMINARY OBJECTIONS.

1
2
3
4.
5
6
7

. That the appeal is badly barred by law & limitation.

. That the appeal is bad for mis-joinder and non-joinder of necessary parties.
That the appellant has not come to Hon’able Tribunél with clean hands.

That the appellant has no cause of action and locus standi.

.. That the appellant is estopped by his owh conduct to file the instant appeal.

That the appellant has concealed fhe material facts from Honorable Tribunal.

. * That the appeal is nc;t maintainable being devoid of any merit.

FACTS:-

(D

@

Correct only to the extent that the appellant was appointed as constable in the year '
2009 in the respondent department, while rest of para is denied on the ground that he
has not a clean service record. Record shows that he was an unwilling and none

professional officer, thereby not interested in discharging of his official duties.

‘Incorrect. The appellant while posted to PP Industrial Estate PS Hayatabad involved

himself in a criminal case vide FIR No.202 dated 26.02.2020 w/'s 9 DCNSA/119
Police Act 2017/225-A/170 PPC PS Sarband. In this regard, he was issued charge
sheet with statement of allegations. SP Rural was appointed as Enquiry Ofﬁcer,vwho
after conducting a thorough probe into the matter submitted his findings report,
wherein he held the appellant guilty of arresting smuggler named Zakir Ullah r/o -
Bara Khyber with narcotics bag having 19.02 KG charas and 10.08 KG opium from
the jurisdiction of PS Sarband without intimation to SHO Sarband or SHO
Hayatabad or any other senior officer. After seizure, he along with two other Police
officials (IHC Farooq No.38 and FC Hussain No0.5882) and then took the accused
and narcotics bag to his house at -Surizai Bala for the purpose of bargaining with the
smugglers for return of narcotics and his release, subsequently returned seized
narcotics to smuggler. Upon the ﬁndings of enquiry officer he was issued final show

cause notice, which he received but his reply was found unsatisfactory. After

- fulfilling all codal formalities, he was awarded major punishment of dismissal from




3)

4)

)

(6)

()

(8)

service. (Copy of charge sheet, statement of allegations, enquiry report, and final |
show cause notice are anneked as annexure “A” “B” “C” “D”). |
Incorrect. The appellant was issued charge sheet with summary of allegations to
which he received and also submitted his written reply, but his reply was found
unsatisfactory.

Incorrect. In fact, proper departmental enquiry was conducted against him in
accordance- with law/rules. The enquiry officer after conducting enquiry
recommended that the charges leveled against him proved and found guilty of
misconduct. The enquify officer provided full opportunity 6f defense during the
éourse of enquiry, but the appellant failed to defénd the charges leveled against him.
The enquiry was conducted against him on merit.

Incorrect. After completion of the enquiry proceedings, the appellant was issued final
show cause notice to which he replied, but his reply was also found unsatisfactory.
Incorrect. The duty of police is to protect life, property and liberty of citizens, -
preserve and promete public peace but he despite being a member of disciplined
force deviated himself from his lawful duty and indulged himself in misconduct. The
éharges leveled against him were stand proved, hence he was awarded the major
punishment of dismissal from service. |

Correct to the extent, that the appellant filed departmental appeal which after due
consideration was filed/rejected because the charges leveled against him were
proved. _

Incorrect. The punishment orders passed by the competent authority as per law/rules.

The appeal of the appellant being devoid of merits may kindly be dismissed.

GROUNDS:-

A.

Incorrect. The punishment orders passed by the competent authority as per

law/rules and liable to be upheld.

. Incorrect. The appellant was treated as per law/rules and no provisions of law have

been violated by the respondent department.

. Incorrect. The punishment order passed by the competent authority as per law/rules.

The charges leveled against him were stand proved.

- Incorrect. A Proper departmental enquiry was conducted as per law/rules and the

enquiry officer reported that charges leveled against the appellant were proved. The
whole enquiry was conducted purely on merit. The appellant was provided full
opportunity of defense, but the appellant failed to defend himself. After fulfilling all
the codal formalities he was awarded the major punishment.

Incorrect. Proper departmental enquiry was conducted against him. During the course
of enquiry, the appellant failed to rebut the charges and the enquiry officer conducted
thorough probe into the matter and found the appellant guilty of the charges. After




3 1

-_,rf" |

L)
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' fulfilling of all codal formalities, he was awarded major punishment of dismissal
from service by the competent authority. The appellant being a member of a
disciplined force, committed gross misconduct. So under the law, acquittal from
ériminal cases cannot entitle him for reinstatement into service.

F. Incorrect and denied. The appellant committed a gross misconduct and he defamed
the image of police department in the eyes of general public. After fulfilling all of
codal formalities, the charges leveled against him were proved.

G. Incorrect. The appellant himself is responsible for the situation by committing gross
misconduct. Furthermore, acquittal from criminal cases cannot entitle him for
reinstatement into service.

H. Incorrect. The charges leveled against him were proved, hence the punishment orders
were passed. Acqtiittal in a criminal case would not ipéb facto lead to exonerate Civil
Servant in departmental proceedings.

- L. Incorrect. The appellant was associated with the enquiry proceedings and proper
opportunity of defense was provided to appellant. He failed to defend the charges
leveled against him. The enquiry officer after détail probe fepofted that the charges
were proved. Proper opportunity of defense was provided to the appellant, but he
failed to defend himself. | |

J. Incorrect. The charges leveled against him were proved. Presence of such black
sheep in police force and any kind of leniency will encourage the misuse of
authority. The appellant was found guilty of misconduct. -

- K. Incorrect. The duty of police is to protect life, property and liberty of citizens,
preserve and promote public peace but he despite being a member of disciplined -
force deviated himself from his lawful duty and indulged himself in misconduct.

L. Incorrect. Court proceedings and departmental proceedings two different entities.
Acquittal in a criminal case would not lead to exoneration of a civil servant in
departmental proceedings. His act brought a bad name for the entire force, hence he
was awarded major punishment.

| M. Incorrect. Detail departmental enquiry was conducted against him in accordance with
law/rules. Enquiry officer after detailed probe into the matter reported that the
cnarges against Athe aﬁpellant were proved, hence he was awarded the major
punishment of dismissal from service.

~ N. Incorrect. The appellant being a member of 5 disciplined force committed gross
misconduct.. The charges leveled against him were stand proved, hence he was
awarded the major punishment.

O. Incorrect. The appellant has a blemish service record.

P. Respondents also seek permission of this Honorable Tribunal to raise additional

grounds at the time of arguments.




PRAYER.

It is therefore most humbly prayed that in light of above facts and submissions, the
appeal of the appellaht being devoid of merits and legal footing, may kindly be dismissed

with costs.

{ /
Capitaﬁity golice Officer,

Peshawar.

endént of Police,
erations, Peshawar.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR.

Service Appeal No.15298/2020.
IhterémUllah Ex- LHC No.4705 of CCP, Peshawar...............oceveveneen.. ..Appellant.
Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar and others. Respondents.

AFFIDAVIT.

We fespondents 1, 2 and 3 do hereby solemnly affirm and declare that the
contents of the written reply are true and correct to the best of our knowledge and belief

and nothing has concealed/kept secret from this Honorable Tribunal.

_ ’
Capiz City golice Officer,

Peshawar.

endent of Police,
erations, Peshawar.
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CHARGELSHEET -~ - -

Wheszas & am satisind that o Veomsh Frgriyas contem plated by Police Rules 1975 is

‘nseessary & expedicnt in the suhject ceie

ainst you HC If'nn,q Sigar (GD) .ﬂnnnwuh LHE
fkhteram No. 4705 (MHC PP). and Conshl)le Hmsaln Klmn No. 1882 (GD) PP Industrial
Estate PS Hayatabad District Peshawar.

1
And whe:cas I ain of the vicw that the alicgatmns if eslabl:shcd would m!l for

nnjo:/mmo: penalty, as defined in Ru]c 3 of the afdresaid Ru!eq . ce

+

Now therefore, as required by Rule 6 (1) (a) & (b) of the said Rules, [, Senior
Suparintendent of Police, Operations, Peshawar hercby"chargc yoﬁ. iﬂC F’lrnnq Siyar (GD)
alongwith LHC Tkhteram No, 4705 (MHC PP) and Const'lble Huswn Khan No. 1882 (GD)
PP Industrial F&t'ﬂe rSs H'\y'\tdbatl I)wtl ict ‘Pc':lmw'n undcr Rlllc S (1) of the Police Rules

1975 on the basis of allegations mentioned in the enc[osc(l statemcnl -of atlegations. .

I !,{éreby direct you further under Rule 6 (1) (b) of the sai(.I' Rules to put forth written
defence within 7 days of the receipt of this Charge Sheet to the an'uiry Officer, as o why the

action should not be taken against you and also stating at the same. llmc whether you desire to be
heard in person. '

In.case yom reply Is- not |cce|vcd within thc specific. ]wt,mod o Lht. anu:ry Officer, it

shall be presumed 1h'11 you have no dcﬂ.ncc to offer and ex- palle aclmn will be taken ag’unst

v

you. o , e

~ SENIOR SUPERINIENDENT OF POLICE,
- (orE RATI(J\N'@ PESHAWAR

Noo LT[ A dated Peshawar the ,?./ F2.n00.
R N~

Capy of the above along y with %mm.ry ofA!Iegauone is fo:wmdcd for'information and

. ’
necessar y action o &hc - )

~—

| ,nquny Officer to plca e canduct enquiry on day-to-day l)am wnlmut interruption and
submil yom findings and glound_‘ thereof to this office. within \npulaud period,

2. The accused officer.

A




e 1065 f’/Opulalmns Poshawar as compeiil authorily, am

. Khan No. 1882 (GD) PP Industr nl Fel«ltc I‘b H:\y'u,\ha(l Districi f'ulm\uu h

e S’l/\TFMI'NIOI' ALLI‘GAI!OM

, . . -
A he o Minicn Hhal you lHt

.nnnq Siyar (GD) aleagwiih LIIC "!"h"t-v'-un Mo, 4707 (I‘-v.”b.!rt'(‘, PP wad Conslabue Hassain
ave renderesd
yoursel liable to be proceeded Agamst, as you have commxttcd the following acis/omission

within the mcanmg of scetion 03 orthc Khyber Pak humkhwa Pollcc Rulus 1975.

——

) You IHC latooq Siyar (GD) along with LHC {l\hteram 4703 (MHC PP) and FC
Hussain Khan No. 1882 (CD) while poslcd at PP Induatml PS I!ayatabad lushcd

N to the jurisdiction of PS Sarband on your owrp '\ncl “scized narcatics (19.2 KG
Chalas & 10.8 KG Opium) from.the po%scss:on of accu~.ed mku Ullah /o Bara
Khyber without 'mulmtmn o SHO% Sal band ot H'lydtdbdd or any other senior

© officer, . . ° [ .
iy - After seizure, you aiongD with the above named polu,c olﬁcmlq ook the accused

and narcotics lo your home in Surezai for the pmp(m of hargaining with the
smuggler paity for their relcase and s-ni:st.quem Cretirn oJI the seized narcotics.

i) In the meanwhile the SHO PS Sdrband on' receipt of credible information started
enquiry u/s 157 Cr.P.C vide Mald No. 26 dated23/02/2020 into the alleged seizure
of narcotics in his AOR dunng which your in'voli/émcnt in the episaode was

- established and the. :n.m'd narcotics was recoveréd: from you. Accordingly, case
FIR No. 202 da l(d 26/02/2020 u/s 9D-CNSA/TLY. Police Act, 2017/225-A/170
PPC was régistered against you at Police Station Sml‘mm _ -
9 ann members of the r!l‘.up.me force, your (his act INOLTLS 10 gross nnucrmdm.t ,

. and render yau liable for disciplinary proc ecdings un(ln Police Rules 1975,

|

* For the purpose of scrutinizing the conduct of afare sald puhu.: official in the said episede

- with reference to the above allegations \V UW - is appomlcd as Enguiry

T ey

Officer under Rule 5 (4) of Police Rules !‘)/5 .
The Enquiry Officer shali in-accordance with the provmon ol the Police Rules (1975),

provide reasonalic oppor lumt_/ of hearing (0 ‘thc'accu'scd .Qt‘hcsa}.nnd make recommendalions as

ta punish or ether action to be taken against the accused ot‘ﬁd}al..--\.

SEMIOR: mc"
(OPERA’ F‘(DN*;) PESP AWAR

Lo
D G ] EMA, dued Peshawas the D12 0
e -—‘-’-v’ — — -




— N L oFFIcEOF THE |
SUPERINTENDENT OF POLICE

RURAL DIVISION, PESHAWAR
No. 567 ISPR, DT:4)4 /2020 -

To T The Ssp Operations, Peshawar

© Subject. DEPARTMENTAL ENQUIRY AGAINST IHC FAROOQ SIAR (GD), L IKHTERAM:

: T10. 4708 (MHC.PP) AND FC HUSSAIN KhiaN NO. 1882, PP INDUSTRIAL ESTATE
Please refer to your office diary NG291/E/PA, dated: 28.02.2030,

- AI!ggations:-- ’ ‘ R o A ‘j .. .

: Itwas alieged tnat.. R r X

)| TS Farooqg Siyar (GD) along-with LHC Ikhteram No. 47085 (MHC PP} and FC Hussain Khan No. -

1882 (GD) of pp Industrial Estate, ps Hayatabad rushed to jurisdiction of ps Sarband on their

Ullah r/o Bara Khyber without intimation to SHOg Sarband or Hayatabag or other senior officer.

i) After seizure: they took the accused and.narcotics to home at Surizai for purpose of bargamrng

_ with the smuggler party for;their release 'and subseque_n('returnvof the $eiz‘ed' narcotics, ,
iy In the meanwhile, SHQ Sarband on receipt of credible information started enquiry U’S 157 Cr.p.C

- A/170 PPC was registered;'}%ga.irist them at PS Sarbang. . .
Progeedings: | .
Charge sheets afq‘ﬁg«with" Summary -of allegations weré served upon the delinquent

officials to which théy submitted re‘p'l'ies, They weré heard in person ang all the reievant documents were
.‘p"erused‘ l _ o . ‘ ' '
Statement of Enteram No. 4705 Mk

He stated that on 23,’02.2020, FC Hussain Khan 5881 cacﬁe to PP ang stated that he has

o il . o '
got information regarding Smuggling of huge quantity of narcotics. Due to short time, he along-with IHC
Farooq Siar ang FC Hussain rushed.t.o ZRK Shah Kas Toad. Meanwhile, informer informed them that the

TR , Email: olﬂcesb_rura!peshawar@§mail.’c:=.',=m .

L 2



. 'SUPERINTENDENT OF POLICE,
. RURALDIVISION, PESHAWAR

gt e ' R . Email: oﬂiccsprura]pcshawar@gmail.com

~-_..,—

FIR against him. They went to PS ‘Sarband and -hand over the' narcotlcs to SHO Sarband. At about 22:00
hours, SHO Hayalabad summoned {hem who was informed aboul the whole sntuatuon

Statemen; of FC Hussam Khan

He also\narrated the above menuoned ‘story and staled lhal they had got mlormatlon
regardmg smugghng of narcotsu-s They started chasing the smuggler keeping in louch with informer but

unluckily the said smuggler managod to escape however, the narcot{cc fell to ground from smuggler was

‘taken into possession which was brought to PP but on calling by SHO Sarband, they took the sald‘

narcotics to'PS Sarband and handed over to SHO Sarband

Fmqué’/Recommendatlon ' . ‘ - Df e . ;

’
!

Dunng enqurry, it was establlshed that aII del:nquent offncnals had -seized the narcotics with

malafide mtentlon They clalmed that accused / smuggler managed to escape whtle narcotics bag fell on-

ground which was taken into possessmn by them and was taken to: 15P Industnal and later was given to
SHO Sarband as asked. g : ' '

»
PR . i

However contrary to the:r claim, it was proved beyond, shadow of doubt that they had arrested

OFFICE OF THE -

No.$E1 JSPR, DT:\\y 72020

the smuggler / accused named Zakir with Narcotics bag from Jurnsdlclton of PS Sarband and then took .

accused and narcotics bag to house 'of IHC Farooq Siyar at Su.rlzaye. Bala where bargaining took place.

Call Data Records of delinquent Palice officials and accused namea Zakir verifies said fact. Moreover,

" another proof of their malafide is' that they-did not bother to inform any ‘of their superior officer about

seizure of Narcotics which‘,spea‘ks‘vmumeé of their integrity failure.. -

’
4
’

-Statement of ailégétioni is proved against delinquent‘officialé 8
oHicias

9} : 7700
apt: (R) Najarg U H ain Liaquat (PSP)

SP RuraI:D‘w\lom Peshawar.

| \‘5\?

’ 4 ..'
are recommended for major


mailto:ofVicc.spruralpcshawar@gmail.com

SENIOR: SUPERINTENDENT OF POL I( -
(OPERATIONS), ~ -
PESHAWAR . AN

‘ ?hone.ﬂ‘)_l-‘)ll(lSOS

Dated Peshawar the gZ!_é_‘/ZOZ'O

'FINAL SHOW CAUSE NOTICE
UNDER POLICE RULES, 1975

.

Whereas you LHC Tkhteram No. 4707 while posted .as Muharrar PP Industrial
Fstate, PS Hayatabad allegedly committed an act of “misconduct™ and were proceeded against

under lh'c Police Rules, 1975 vide Charge ’Sheet. bearing No. 291/1’/\ dated-28.02.2020.

2. Whueas Capt ® Najm-ul-Fusnain [. mqual, SP/Rural Peshawa ~was appointed as enquny-

oihcu who has submitted the cnqulry report: (copy of the cnqquy report is enciobcd)

-

3. /\ﬁ"d whueas the undcmgned as ‘Competenl Authpr:ly Lmder the said rules, on

considering the findings of the - cnqun)’ otficer has |eached to (he conclusion that the

charge/allepations contained in the aforesaid Clnrge Sheiet has been cslabhshcd

4. Now therefore, you LHC ‘Ikhtcr‘lm No. 4707 arc called ﬁpbh to show cause in writing
within 7 days of the date of :ecelpt of this notice as to why.a penalty, muludmg the magol penalty

Dlsmlsaai lrom Service™ as provided under the Pohce l\ulcs 1975 may not be 1mposcd upon
vou You are also lequ:red to indicate in your reply if you want to bc heard in person. ‘

/

4

5. 1n case no rL,piy is received within thc specified pCl‘lOd it. would be presumed that you

have no defence 1o offer or have declined to otfer the same and acccplud the charges and in that

~ case action against you shall be taken ex-parte.

0 PERATIONS, PCSIIAW/\ R
LIIC Ikhtcmm No 4707"
(/\cc.uscd ()Hlu.r)

OFFICE OF THE ot



