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Counsel for the appellant and Mr. Saleem Shah,02.3.2016

Supdt alongwith Addl. A.G for the respondents present..

Vide detailed judgment of larger bench-placed

on record of appeal No.

Shafiq Versus Government of Khyber Pakhtunkhwa through 

Secretary C&W Department, Peshawar etc,”, this appeal is

1330/2010, titled “Muhammad

also disposed of in terms as spelled out in the detailed

judgment. Parties are, however, left to bear their own costs

File be consigned to the record room.

ANNOUNCED •
02.03.2016

Member (Judicial)/.

Member (Executive)
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, i6.-1072015 . Counsel for the appellant and Mr.- Saleem Shah, Supdt.

alongwith AddI: A.G for .respp,ndents present. Due to paucity of time, 

arguments could not be heard. Adjourned for final hearing before 

Special Bench to 8.2.2016. Registrar is directed to ensure that the 

rosters of S.Bs and D.Bs as well as Special Benches are systematically 

, prepared and cases accordingly fixed. In future responsibility for 

■ mismanagement would lie on his shoulder.
i'O'-.;- "

Chairman
• i ’

Merrbjsr (Judicial)

Member (Executive)

08.02.2016 Counsel for the appellant and Mr. Saleem Shah, Supdt. 

alongwith AddI: A.G for respondents present. Arguments heard. 

Judgment reserved which is to be announced on a date in office.

Chwfman
MemNS^Judicial)

Member (Executive)

12.02.2016 Notices be issued to the parties for pronouncement of 

reserved Judgment by D.B for .

Chaimian
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o%.06.2014 Coimsel for the appeltof present and heard. Counsel for 

the appellant contended that-, thev^appellant has not been treated in 

accordance with law/rules. The appellant filed departmental appeal 
on 31-1'2.20i;4^:which.- has- hot■ _b^n;‘responded within the statutory 

period of 90 daysj hence the present appeal on 09.04.2014.,He stated 

• that despite,;-having professional qualification ^d 3.2 years service 

the.appellant has not^been,awarded BPS-16, whereas junior to the 

'appellant mentioned in;para-3 of the appeal have been given the 

benefits of BPS.-l6.arid as such the appellant has been discririiinated. 
: He further stated that ;siriiilar.nature case-of Mr. Abdul Farooq in

3-

i

X '

Service Appeal No. 489/2014 has,already been admitted and pending
;••

. before the learhed Behch-I for regular- hearing, therefore the same
•1

-inay .also be club with the said appeal. Points raised at the Bar need 

. consideration.'The appeal is admitted to regular'hearing subject to all 
legal objections. The appellant is directed to deposit the security 

ainount and process fee within 10 days. Thereafter, Notice be issued 

. to: the; respondents Tor submission of Written reply^dri 27.08.20.14 

before the learned BenchT.

Appellant DepoBTIed 
Security & Process Fee

Receipt is/’^tached
....Bast:

(i

\ ,
'A

;• .
Member

-

'V \

\\ \
\

f.

s

Appellant with counseT and Mr. Salim Shah, Assistant on 

behalf of respondents No. 1 and 2 with Mr. Muhammad Adeel Butt;
‘ Additional Advocate General for the respondents pfeSent. Written 

has not been received, and request for further time made on behalf 

of the respondents. To come up for written reply/cpmments 

alongwith connected appeals on 24.12.2014'.

27.8.2014 •- i: ^
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;■'.! no I.,' FORM OF ORDER SHEET
Court of

..•/M f, i. i*
513/2014Case No. i-.

a}

Order or other proceedings with signature of judge or MagistrateDate of order 
Proceedings

S.No.
•V

3'-' .•; 1 2
V..'

•5

The appeal of Mr., Irshad Ahmad Khan presented today 

by Mr. M. Asif Yousafzai .Advocate: may be entered in the

09/04/2014
;1

■ iV -U

Institution register and put up to the Worthy Chairman for 

preliminary hearing. , .

;. :
i.
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This case is entrusted to Primary Benclrtor preliminary 

hearing to be put up there on
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE 

TRIBUNAL, PESHAWAR.

Appeal No. /2014

Mr. Irshad Ahmad Khan V/S C&W Department

INDEX

S.No. Documents Annexure Page No.
Memo of Appeal1. 01-04
Copy of Rules2. - A- 05-07
Copy of Judgment3. - B- 08-11
Copy of Appeal 12^^4. - C-
Copy of Order (4.9.2003) m5. - D -
Copy of Order (5.12.2009)6. - E-
Copy of Service Tribunal's 

Judgment.
7. - F-

Copy of Service Tribunal's 

Judgment. 
8. -G-

Copy of Service Tribunal's 

Judgment.-
9. - H -

10. Vakalat Nama

APPELLANT 

Irshad Ahmad Khan

THROUGH:
( M. ASIFYOUSAFZAI) 
ADVOCATE, PESHAWAR.

&

TAIMUR ACrKHAN 

ADVOCATE.
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BEFORE THE KHYBER PAKHTUNKHWA 
SERVICE TRIBUNAL. PESHAWAR.

SI3Appeal No, 72014

Mr. Irshad Ahmad Khan, Sub Engineer, 
0/0 Building Division-I, Peshawar.

APPELLANT

VERSUS

1- The Secretary, Government of Khyber Pakhtunkhwa, Works 

8t Services Department, (Now C&W Department), Civil 
Secretariat, Peshawar.

2- The Chief Engineer, Works & Services Department (now 
C&W), Khyber Pakhtunkhwa, Peshawar.

3- The Secretary, Government of Khyber Pakhtunkhwa, Finance 

Department, Civil Secretariat, Peshawar.
RESPONDENTS

APPEAL UNDER SECTION 4 OF THE NWFP
SERVICE TRIBUNALS ACT FOR GRANTING
B-16 FOR HA VING10 YEARS SERVICE AND
ALSO PASSED B GRADE EXAM.

-V

That on acceptance of this appeal the 

respondent Deptt: may be directed to grant 

B-16 senior scale according to the rules for 

having 10 years service + passed B grade 

Exam with all consequential benefits. Any 

other remedy which this august Tribunal 
deems fit that may also be granted in 

favour of appellant.

PRAYER:

\u.

b • /
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RESPECTFULLY SHEWETH:

That the appellant joined the W & S Deptt: in the year 

1981 as Sub Engineer and also passed B grade 
departmental exam in the year 1991. Thus the appellant 
has more than 32 years service at his credit with good 

record throughout. All dates are mentioned in the 

departmental appeal of the appellant the copy of which is 

already attached as Annexure - C

1-

That according to the rules 25 % of the post of senior 

scale sub engineers are to filled in on the basis of 
promotion from amongst persons who have ten years 

service and also passed B Grade exam. The appellant 
possesses the said requirement but despite of that the 

appellant has not been granted B-16. Copy of the Rules is 

attached as Annexure - A.

2-

That the august Tribunal has also decided such similar 15 

appeals on 11.12.2012. As the appellant is the similarly 

placed person, therefore the appellant is also entitled to 

the relief under the principles of consistency and Supreme 

Court's judgment reported as 1996 SCMR-1185, 2009 

SCMR-01. Copy of judgment is attached as Annexure - B

3-

That the appellant also filed departmental appeal for grant 
of B-16 on 31.12.2014 and waited for 90 days but no 

reply has been received so far. Hence, the present appeal 
on the following grounds amongst the others. Copy of the 

appeal is attached as Annexure - C,

4-

GROUNDS:

That not granting B-16 as per rules and not fixing the 

seniority at proper place is against the law, rules and 
norms of justice.

A-

That the appellant has attained eligibility for B-16 much 

earlier than those who are enjoying the benefits of B-16, 
therefore the appellant has been discriminated and 
deprived from his rights in an arbitrary manner.

B-



).
% That the appellant has" not been dealt according to law 

and rules and has been discriminated by not extending 

the benefits of B-16 and seniority while the same has 
been given to the junior officials.

C-

That even the respondent Deptt; has granted B-16 to 

many officials vide order dated. 4.09.2003 & 5.12.2009. 
Thus the appellant is also entitled to the same relief. 
Copies of the orders are attached as Annexure- D & E.

O-

That the treatment of the respondent Deptt: is against the 

spirit of Article 4 and 25 of the constitution.
E-

That the rules regarding B-16 are still in field and this 

august Tribunal has also granted the same relief in 

appeals NO.1685/08, 791/08 decided on 7.5.09, Appeals 

NO.531/2001,533/2001, 534/2001, 535/2001, 537/2001 

and 538/2001 decided on 6.6.07, Appeal No. 194/93 

decided on 7.9.94. and Appeal NO. 27/09. Copies of some 

judgments are attached as Annexure - F, G 8(.H.

F-

G- That the appellant is also entitled to the same relief 
according to the principles of consistency and equality.

H- That the appellant seeks permission to advance other 
grounds and proofs at the time of hearing.

It is therefore most humbly prayed that the appeal 
of the appellant may be accepted as prayed for.

APPELLAiN 

Irshad Ahmad Khan

THROUGH:

( M. ASIF YOUSAFZAI) 
ADVOCATE, PESHAWAR.

&

TAIMUR AHTCHAN 

ADVOCATE.
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i li- jL-_KtiY?3£P. PAKI-rg NKHVVA ggRVICg TP:TBIJN'AL. PESHA^H
r.'■If.:-• \ .

f

■ '-Vf Appeal No. 994/NEEM72Qn4 ••
1 * ' i • *1 *

k f

. J
L

V':: *::: ? I

DijLC;.of Irititudon/''..;* ;:03:i2.200‘1.’ ' 
-Dateof-Decision' rJ.-;;11.12.2012. .;

I

N'aushad Klian/Sub Engineer 0/0 Depu^pirector-I, '■ 
■' VVorks ii Service.Dej^r^ent'Peshawar, & i

: VERSUS • --•••^ •

;
: ■:

. i :
i

(Appellanl)
}

T

; T* '

1. Tne Secreary,.Government.of i^yb.er Pakbtunkhv/a, Works Services
.Dcpartmen^Peshawa/v7i^'i.^y '’;g' ■

2. The Chief Seaeiar/, Government of Khyber Pakhtunkhwa, Civil Secrecariate,
Peshawar: ‘ '

3. The Dcpartmcncai Pro-notion Committee through its Chairman (Respondent
No.l).- '.7

, 'I* Mr. ^afrullafi i<han,^Sub,nngineer/ Woricj& Services Department, Ncwshcra.
S. Mr. Tari4Usrna;i,:Sub Engineer-W&S;DepafK^t/.Khyber,Agcficy,Jafijrud.
G. Mr. Muharnmad Javed Rahim, Su.b-Engineer, WfitS Deptt.-D.I.Khan.

' Mr;.Ja'rn.shedj^an Sup,Engioeqo^yy^.Department, Buner.
8. Mr. Misal'J^an, Sub Engineer,-presently Assistant Director VVor.ks & Service^ 

Department .Tank.'CS.V/ Agency).'': ^ "

r

L
. I

(Respondents).. •*. r
■ :•

, > StRVlCc AJ>PcAL . Ui'jpp -. SECnON rrlE K!-iY;<c:--
\ -3 PAKHTUNJOiWA .:SERVJCE -^TRIBUNAL ACT ^ •1974 - AGAINST 

JMPUGNfDBORDERS DATEDm Ti-ili
4;9i2003 AND 19.4,2004 PASSED I3Y 

R^PONOEN^NO i^ON THE RECOMMENDATION- OF RESPONDENT 
^9'^?;. 2>''-.rrWER£BY -GR/WrEOr. SENIOR SCALE (BPS-IE^ TO

^ TO 8 IRRESPECTIVE OE-THEIR INELIGIBILITY 
Pil-£D:; DEPARTMENTAL APPEAL D/'/ITO

vvas. . not tisposeo of wrrHjN
■. ■ k •:in'

MR. MUI-iAMMAD, ASIF YOUSAFZ^il/!
. • Advocate

a

• ■

■

•: For appellant.•?.*
•1*'

- -^Pr.^^P^rrespondents
MiL ,SHERAI=GAN-:<J-lATfAk; \

1 .MR. lJA2.ANW^;i;]-7';f7it;:::::
; Advocate

. i? : : : ;r
: ‘

■ For private respondents No 
77 .74,6, 7 & 8. ’ •

t

' ? •*.\
's f-! • r

Kyiiij manzooi{.au.sh/w:
; «i<-WOli:AU KliAN,

■ 2®3aaiaai™ad;:™tfv' ■,.-.Y-?. !* ' r • I his appeal has-hpon k.

;i; ■■ ■' '^^ted 19.4.2004,
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■ MEMBER • 
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fCccipCQCj^VappealJrbm'.the august Supreme Court of Pakistan and \
• ^ 1. * ^ • *.*,,* •, i ‘ 5 ' * * * * . • * N,

'’■'.'Lies 2nd inair counsel'were'summoned-for-srguments., Arguments heard at
;.v;i; - . •

Kc::ofd pufuscd. .

. Aflcr^1.

\a \\
I?..-: <■ I

I
I {counsel for Uie! appellant argued- that the appellant was

f/v me* 'espondcnt department as Sub Engineer-on 28.5.1980 and passed
A r. li cxaminaiion.; Seniority.list pf Sub Engineers as it stood on 33.i2.J998

j.'.sucd w-iiercifrnamcrbf-the’appella'ntiappeared at S.No..'50 while tl.e names of
ii.v/'iiie rcspondcnls’.wcrc'at S.No.'.l52/;61?63/ 72 and 236 respectively. The private .
»;:spondcnu» v/crc-considered .for Senior •:Sple BPS-.16;while',the appellant has not

•l;ec:njcofisid(ycd;and;jg/ipred^;b_e-appe^llant:,^^^ ponsideijed.by.the DPC due to
his incomplete rccord.'i^Tt'W'me-’responsibility pfvtrie.rii^^ department to
;:;evidc; o.Tjcia! record'^of ithc.-appellant-a'nd isent pis .case':to. the Departmental 

■ " ’.:i i"--" j •j::--;’-. • ■ ' •
••■ombliori c:ommiLtceV..for,consideration of-hls name -againsf.Senlor Scale BPS-16. If
Li'.e record was not ayptobi.e/the appeljant could not;be,surferred.for the lapses and
(i'.uli of Uie respondent .depa'rtmeriL'Junior to the^appellant had been promoted

■; •. \
t
t

i
1

II

rI

V- *.• •:while he hn.s been deprived of, his legal right for. no fault on his behalf. The learned 

, counsel .for the appellant; further arguedithat .the be.nefits of Senior-Scale BPS-16 

l.ijve been,granted to'similarlyplaced-.pe'rson'and the appellant is also entitled to 

Jhe same treatmenf.und.efhtheipriocipI^IoficonsistencyriiiThe-Jearned counsel for- 
. Uiu ;jppcilanl rclicd„dni200.6rSQyiRa082;;-2pp^-;PLC(C,S): 6.83;,'1996;SCMR-1185 and ' 
200'/ PLC(C.S) lS2'and.judgment.dated.‘7i5.2009 of this-^ribunal in similar appeal 
Wu. 791/2008 dccidediin:fdypur-.ofiappelIant‘;:The learned-counsel.for Uie appellant 
iij.'to argued bhat |n^t|}eimauer^of ^mm of limitation does

arise; He rclic|!:||^|||jc|||g,2TO2-P4j^|s|:|88 and 2003>LC.(CS) 
"■"jVll. In'a .'eDO.''icd ‘1udQmentef dielauaW'Suoreme^fViiirt'of 'P^kkfan nc

\

1I

I

:

.'epo.''iicd.ji!i.dgmcht.bf ^e.’aug0st;;Supfenne^^ as.reported
i'^Jp 7.003-Suprcnie^C;burt'-725/-!de.(^ioh:-of m always to be

including
JijfjjUon. He requested, that the appeal may be. accepted' as^prayed for."

yH-" ........................_ ................
i?. tXl; Thu lcarncd;;co.u^'^ifo.r.;(?ri^JeXr^pondents'on other hand argued U ;at
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Ml- ■■ ’
t^privatc.r^ponclentS:N‘p;.:jf.;to>.8-hayei-;b.een;gr3nted SenloT'ScaJe BPS-16 on the 

n.'commcndations qf:the.D.epartmentai.iPronibbonl.Comniittee vide orders dated' 
d.y.2po;j arid iyA2QQf!;;;Ihe.;appenant^ due to his
incomplete earlier
.seniority, lists nor.;scleSon :grade/s!eni^ thei present

appeal is hopelessly. brne .barred..:Noy'. the facility;of:Seiectibn Grade/Move-dver has 

a.i’eady been v/ilhdravvn'i;by;.the-.Provincial. .Gpvernment. wie.f. 1.12.2011 

r:n.'r;ce i;epariinc:nt-letters:;c!ated;a5.U‘;20pi^ 6;4;20p3.-;and"in the prevalent 
.'■■n:i;.'n.s!anc..-::i, Uie present'appeal ■has'become 'infructuousJ ' He requested that tfic*

iht• ^ !• :
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N li■••.••PWI mij./ be dismissed. The /earne5=A<ir
" ° arguments of the

■Mr- .
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K. In view.of

u. Mt.tollpiawifflr"
;«ioiend PPPeals filed W the years '

^^<^A.A:?>:Pf^Muharnmad.Ta,^:^S3 512/2010 Maii^

a^^ir Shah-irr, (7)' No. I0i,/20io,
.'iPhammad^ Aqque FarpoqT (9) No. 
?10, flqhammed. Najeeb,(ii}
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OFFICE OF THE EXECUTIVE ENGINEER Cj 

BUILDING DIVISION-1 PESHAWAR. ^

No. 1^7/ \U

•I

. .v-I

dated// /12/2013.
\

:To^^
The Superintending Engineer 
C&W Circle Peshawar

r •' ^

Subject; APPLICATION FOR UPGRADATinN

An application (in original) which is self explanatory in respect of Muhammad Iqbal Sub 

Engineer & Irshad Ahmad Khan Sub Engineer attached to this office is submitted herewith for onward 

submission to the competent forum for favour of further necessary action please.

EXECUTIVE ENGINEER
Copy forwarded to the:-

1- Mj _ information. 
2-Mrshad Ahmad Khan Sub Engineer for information.

~>

EXECUTIVE ENGINEER

/

i

j

?



?

better rnpv
•x ;•

Annexurp-n'• }governmenzof w w f p
WORKS & SERVICES DEPARTMENT

! ;

Dated Peshawar, the 04.09.2003. 

^R'd E r ;

:

• ^
recommerdat'm^f^^e^epf^ental

the. grant of Senior
works and Ssrvlcgp^^ij I) of tke

•1-:

the

v; C&W

ev; C&W:.f..

ii-••'•.,■■. r.- - '"■■ ,v
.‘i-f

:
f

Sd/-It;. ' , SECRETARY TO GOVT ■ 
QF NWFP

. WORKS & SERVICES
': department.

:•

t

:■

i ! t

• Endst.t. No.pE-W8cS/4-2/2003/S.S 

Copy forwarded to-thel/feti&^f^-”-'-

2. Chief Engineer works :&;Services; Peshawar. Etc. etc.

r.;..; :
,f; X* ' i "!

TT T ■; 
rcilv-
■•'h*............... .
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1.better copy
V'\ . Annevtira-p—asssr.*. \

f •

' '•*

Dated Peshawar,■ t

the Dec 05, 2009
;W°:so£-ifc&w/; 4 2/91 .

.•y -;

in .

Sd/-

ii;v
■^ndstof "''^nNuoiber and date 

Dopy IS forwarded to the: 

Peshawar.

‘t

1

■ AG NWFp
•: 3.-Peshawar.

Sendees Kohat. etc. etc

:•,

; '.

•.
>r

• j.» •
< < •
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Appeal .\o. 79 J of 200S
y

o; Jnsiiruij’on. 
of Decision.

\ I
~2.05.200s\ - 
07.05.2009 •

^/j

S^.
■V

-

■ Goveramen:. PcsJia

—rs;

^^^^■•(Appeiiar.O
.VER^-

‘.a«?i^S|rr
°-n=‘S.- (Respondents)

awar. .

?

:r • been show-n a- S9 and 90 K^o. 3 to'?less, the“;^°: p *e fact the apptfw
''•'tc af-S.X'o. 23f S'"" %S.K'o.54 whilclfissned in S
thrS*'"' Sbd 72 against ^

Proper channel vi*d^~n '^°^unicated m ^ Aopeliant’s

memo ■

i
g h7 i?

•fty>
■ ^ ■;

;•

MUHAMMAli'' 
Advocate. •• :! ASlKyoys^^^.-. 

• ‘^^''cmmenrPJeadcr, '

ays.

T^or appeliantMR.

P°r official respondents.

A-IR. . For respondents ^0.3
P^AIRMa.V ' 
Member.

5ro7.
:i
il. J

•I

' ‘•“Ponden'b .\'o 3 n, , , ■ ^"P"""'-«fon Ujjsso
■' ■ '° 7 have been :s;l,own

The appeiJant was
& the recent seniority 

S5, ;SS. S9'

i/s7,

:/
S.No. S2,

and 90 •

kl

^ V-^



2i S.No. 122.
Vv'2S S.No. 54 while

Aceprding to iIk 

respondents No. 3 :o 7

> ^Jeniorm* Jisi oi: J9P9^ the appeiJent%
"■‘•VCS.X'0S. 236, 237, 61, 63 2r.d V

^ respectively. Ti:c ddepartmental, appeal of'the 

appeal No. 791 of 200S \
•'Ppeliani was not disposed of. The presenrf,..;

ii^ramailah, a was filed byappcJlani on 22.5.200S. •
; . ••

Shcr\ValiJans,appcJj.n(
appointed as Sub Ensiwhile inccron 14.2.19S1,-.pondeo: .>vo.4 was so appoin:ed 

respondent No.d 22.11 J9Si S 5 on

O'. 200S shows-rhat BPS 15

OS.4.20OS. The depanmental : 

decided.

0I.4.]9SJ,-

_ "■‘■'"^driiylisio/janua The
'V4S "ranted to the 

a.opciiant dated 27.2.200S was .reihsed on
sppea] dated 21 5 2005 oft' *r-^.400S of me appellant was

'!

not'

j.
respondents

contended that the Works & Services Deo^r . n^^ntellah, they
S«ior Seale Sub Ensineers and framed Se^-'"T ' ** °f
'Vorks and Ser^iees Depanntent agitated the Shb Ensincers of

• '0 -nvestisate the matter, .whieh deelded dtaiToThT ' --‘‘-ted
Senior Scalo Sub Engine'ers fBPS i ^

c ■^J’S-ll.-Thcy-furthe "'-'d be declared
^ y inrUicr contended that the

•

fiT
would be “merged but

eenior to Sub Engineers in
case of Ikramuilah^\n the Dcpamnentel Promoti 

01 selection o

was not considered by

- 2nd the facility 

^ythe Provincial

to his incomplete record 
f -h- already been diseontinued/freezed' '

Ctt

Government

, Notification dated
■ ‘^s,os and the/same objections. They eontendelrh """"a

election grade to 25% of Sub Engineers (BPS-l 1)"' ' ^rant of

®’if-‘"atioh, and the-case

case

*‘B" Grade was 10 years sexvice and passing 
was not co'nsidcrcd by the •

■'. ; of Shcr .Wali Jang

record./
•1

-ti perused the record.

0. . fhe question of seniority is
related to the quescio■jradc which has ou of ^ant of selection ’provided gains to the prif.- .

"ate respondents and continuous loss to the; , ; '
: , eppciiants. T^e case

respective ini
of the appellants had.ta be

immediate junior wa; considered at the time wheii tlicir
"'as granted selection grade. The cases of both the

,~-rn
i*



1

•'■-•" -’^C‘‘2jy ccforrcc c :o incompieie record. It
4^ the

sppeiiar.ts

t *• i'csponsibiiiiv 

2s eariy as was 

i-" prcfcrcr.co -o thdr
‘0 consider:}I

-n: of sclcc;: O"' 3-''2di;, i

^fter
->0..c;..c.e to decide thdrc.pc:occco:

>r.'ee: antecatins % date of ' 
nsly.

U. . inc wses 01“born i- sppeiiants ;
considered m

or-rant of select- 
record. Each of the

ii;e ^Jcs/poJjcy in vo^x;
-‘onjpJciio.n of ih£I

‘he ii'giu of 

after
to any of the private

, to their Juniors,
‘•ppche.ni^jjf found senior

sran led to his 
•••e.-^^er of the

5racc w.e.f. the dsame
on which the 

ante-dated effect. The
by issuins an order .W-h 

^vo scB 01 Sub Hn-i ^^er, ,u.h
I r

Smeerj^end the oiscontinuancc/frccrinn of-he t
-^^■=Sc^?rcjudi=c the rights oMhe ", 

*=irseniorit;ineo=ordan=ou.; ' ' ■

rejection sradc shaJ] 
itrani of seiccii

•■’ot, at this
'On eradc and to ti 

"°=°'"‘"’Mt.Thescleet?
• °!ber imancial benclj -

0 W'lth the orisina] dates of 

pny and pension as v/cil 
irotn the time when

="onsrade,ibrtheputposes

^ nppcl)anis;shaJJ beof the
•^"nie were to be sivon

‘■'aie 01 decision of ijrsi D B n
nev "’'-'=“"2, which had
“•'•J^n'ors, and from the dates on 

JB.mors. Tnc di

counted
worn in preference of their iuni the

J^o'ors, in accordance with the
tlieir ^‘ccommcnded rejection grade for *

which selection
■^-oontmuance of. the selection g

-- i^numcr as it effbetiv 

Srantcd'to the appeJia^js 

accordance

grade was granted to their
‘''bciive M S'-acie, after 

0 for ali oC^ier 

merge in

anoh grant, shall be 

civilciion grade so
servants. The 

*eir salaty for an

- policy of the ' 
seniority, and the

shallP”iposus in 

Govern -continuance ordets, nnd
*ns, regain their original

"lent. The- 
-■cnioriiy lists shaJJbc

t flppcJlants shall,

eorfecicd/modiilcd accordingly.

In view of the above, we 

abonwo the official 

^^pcllanis

. 2cccp: both the 

respondent
''■iih ihc direcii 
::bo\-c. The

appeals in the above terms, 
3s mentioned

^^‘asperobservatiI

cases from the H' - =0 the
" °^^^Cia] respondents.

ons
---a of their litigation in their

present
'/a ’.A

07..\2009 ■i
!lf.

;i. 1 :!
.1 •
i

Ci.-3̂^

STEP
f
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rf‘O.elOwrjii.'T-:!!! •- ll r*0.^*c*6^ 07dc/of"^'*'■ '
•acccUtngi^. ^1. ..i ProecccJm9i * . ■■‘7-

or otfi'cr Proceedings wiih Signalgrt o/Judge o.4‘.Rgisiralc
•' • r**' and that of patties or counsel w^cre ncccssa^-

S2 ‘2 ■ ■ V •"•••-n
v*--r •. . » .

I •iV

07.P.2009. -Counsel Tor the ^ 

(Schid Acrin)
• I

S.Ojror orriciel
•’.‘I

1

: •
clohcr-ith, Anivcrul )

recpcndc.'itb end counccl 
rreser^t- Arcur.er.tG heard 

.and record.perused. Vice, our-deLailcd

\ :ror. 1;. •

‘
I «
t ?/ ••

:
I•dH^Gocat-or to-day in connected Service^ 

r:.' • • - . . '
•Appeal. No. 791
^Versus Secretary to Government or NV;FP.j
yorl:6.:&:;Ser^’ccs‘peportment Peshav/ar etc."

■ • I0^- ' •*
per ■

di^dCmentj jv/ith ' ' ‘

ANi\dUNC2B'. •

:C.
• • • «,»

or; 2008titled ‘Ikramullah

••• s
I

• •■.•

I ! !■

■Vjh-;
/

costs.•. I i.*• 'I•:• \ t■f.
>•11 :;.,q7.5.2009.
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."H' o
lH--l-ORnTHI-NWFP SI-RVICKTRmN'irNAl. PF.SHA\VA_R-'

. Appeal No. 27/09

Daicofinsiiimion -27.09.200S 
Dnic of decision -2.'i.0-!.2009

.Syed .S;irdar .Shall, Snb Engineer, Works and Sen'ices Kohaf........ ,,

- .•

■

..... Appellant.
•.2-

A*••VERSUS •
■ e. ••. .

The Chief Sccrciaiy N\VFP:Pcsba\var.•
The Secretary Works and Sendees Dcpti: N WFP. Peshawar.
The Chief Engineer Works and Sendees Depii:-
The Secretary Finance Depti: NWFP Peshawar...................

1.

j.

Responde.ncs.

Apjical U/S 4 of die N’WF Service Tribunals .Act 1974 for granting 3 16 as pc: 
nilos and noninst not .taking action on (he Dennnriciunl anneal ofthc .innellnnt,

Mr. .M. Asif Yousai'Zai, Advocate. 
Mr. filailam Mustafa, A.G.P........

.For Appellant.
For Respondents. .

MR. A1JI9U1. jaUL ..V...;.;.;...;..:........
MR. .SULTAN .MEHMOOD lO-iAlTAK.......:

.MEMBER. 
MEMBER. ..5 . • .1

“ \

■HinGMKX^T

ABDIJI. JaLTL. MEMBER: - piis appeal has been filed by the appellant for grant 

of B- 16 as per rules and against not taking action on the _dcpanmcntal appeal of die 

appellant. He has praved that the* Respondents niay .be directed lo gram BPS-16 to him on 

acquiring Diploma and B-gradc ‘(examination as per Rules from, his due date.v.
Uriel facts of the cast .^ na^ated in the memo of-appcal arc that the appellant 

appointed as Road Inspector in the Respondent Depanmem vide order dated 17.4.19S2. 

The appellant was promoted as.^ub Engineer (B-ll)'vIde orde'r Uated 2S.3.1990. 

.ippJhiiu hj:; also passed B-gradc dcp^nicmal e.xaminaiion on 17.11.1991 and has

1
ivas

The

more
ilwn 10 years service al his credit. S.ome junior'Sub Engineers, were granted B-id on 

*1.9.200^ and 19.4.2004. The appellant'filed a dcpanmcntal appeal against those 

l.5.20()-i which was
order on

not.rcsjjondcd, therefore the appelianl filed a scr\'icc appeal -bearing 

N'o. 607/2005 in.this Tribunal.. Tlip said appeal was finally disposed of on 15.12.2006 in

icrins ihai ihc appdlanl ba'considcrcd for'BPS-ie if he Othenvise eligible bnd qualified
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BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

APPEAL NO. 513 OF 2014i.

Irshad Ahmad Khan, Sub Engineer 
0/0 XEN Building Division No.I 
Peshawar

Appellant

Versus

■ 1; Secretary to Govt of Khyber Pakhtunkhwa 
C&W Department, Peshawar
Chief Engineer (Centre)
C&W Department, Peshawar
Secretary to Govt of Khyber Pakhtunkhwa 
Finance Department, Peshawar

Respondents

2.

3.

COUNTER AFFIDAVIT

We the respondent hereby affirm and declare that ail the contents of the reply

are'correct to the best of our knowledge and belief and nothing has been concealed.

r
Depengnt 

<^tretary to
Govt of Khyber Pakhtunkhwa 

C&W Department

. /.

0
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BEFORE THE KHYBER PAKHTUNKHWA,
SERVICE TRIBUNAL, PESHAWAR.

Service Appeal No.__513_/2014

Mr. Irshad Ahmed Khan V/S C&W Department

*r*

REJOINDER ON BEHALF OF APPELLANT

RESPECTFULLY SHEWETH:

Preliminary Objections:

(1-6) All objections raised by the respondents are 

incorrect. Rather the respondents are estopped to 

raise any objection due to their own conduct.

FACTS:
Admitted correct by the respondents, so no 

comments.
Incorrect and Misconceived, while Para-2 of the 

Facts of Appeal is correct. ;

1

2

3 Incorrect, while Para-3 of the appeal is correct. 
More over ensuring the availability of record was 
the duty of the Deptt; and not of appellant and as 

such the appellant cannot be deprived from his 
legal rights due to faults of others.

Incorrect and not replied according to Para-4 of the 

appeal.
4

GROUNDS:

Incorrect, while Para-A of the ground of appeal is 
correct.

A)

B) Incorrect, while Para-B of the ground of appeal is 

correct.
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c) Incorrect, The appellant has been deprived ofi his 

right in an arbitrary and fanciful manner. More over 

limitation factor is not attracted in cases of 
monetary benefits of high scale/grade.

D) Incorrect. As explained above.

Incorrect as explained above.E)

Incorrect. The appellant has been deprived of his 

right in an arbitrary and fanciful manner. More over 

limitation factor is not attracted in cases of 
monetary benefits of high scale/grade.

F)

G) No comments has been admitted by the 

respondents, so no comments.

H) Legal.

It is, therefore, most humbly prayed that the appeal 
of appellant may kindly be accepted as prayed for.

APPELLANT 

Irshad Ahmed Khan

Through:

( M. ASIF YOtJSAFZAI ) 
ADVOCATE, PESHAWAR.

iU

AFFIDAVIT

It is affirmed and declared that the contents of rejoinder: are 

true and correct to the best of my knowledge and belief.

Q
IJ AHE^D 

NOTARY PUBLIC

DEPONENT
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Service Appeal No.__513_/2014,!

Mr. Irshad Ahmed Khan
V/S C&W Department

i
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C) Incorrect, The appellant has been deprived 

right in an arbitrary and fanciful manner. More over 

limitation factor is not attracted in cases of 
monetary benefits of high scale/grade.

Incorrect. As explained above.

Incorrect as explained above.

Incorrect,, The appellant has been deprived of his 

right in an arbitran/ and fanciful manner. More over 
limitation factor is not attracted in cases of 
monetary benefits of high scale/grade.

comments has been adrhitted 
respondents, so no comments.

Legal.
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D)

E)

F)

G) No
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APPELLANT 
Irshad Ahmed Khan

Through:
f^■t(

( M. ASIF YOUSAFZAI ) 
advocate, PESHAWAR.

affidavit

It is affirmed and 
true and

declared that the contents of rejoinder 

correct to the best of my knowledge and belief.
are
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BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

APPEAL NO. 513 OF 2014
■f

AppellantIrshad Ahmad Khan, Sub Engineer 
0/0 XEN.Building Division No.I 
Peshawar

Versus

1. , Secretary to Govt of Khyber Pakhtunkhwa
C&W Department, Peshawar

2. Chief Engineer (Centre)
C&W Department, Peshawar

3. Secretary to Govt of Khyber Pakhtunkhwa 
Finance Department, Peshawar

Respondents

Joint Parawise Comments on behalf of Respondents No. 1 to 3

Respectfully Sheweth

Preliminary Objections
1. that the appeal is not maintainable.
2., That the appellant has never challenged in time any order in which his rights were ignored
3. That the appeal is premature.
4. That the appellant has no cause of action and locus standi.
5. That the appeal is time barred.
6. That the appeal is liable to be rejected on ground of non-joinder and mis-joinder of 

necessary parties
7. That the appellant is estoped by his own conduct to file the instant appeal
Facts
1. Subject to proof

2. Incorrect. In fact the selection grade BS-16 @25% of the total posts of the 
Diploma Holder Sub Engineers {BS-11) was allowed by the Government with the

. condition that'oIlI^3the post shall be filled by selection on merit with due 
regardE;)to seniority from amongst Sub Engineers of the Department, who have 
passeJthe Departmental B-Grade Examination and have at-least ten (10) years 
service as such. The same facility has been discontinued by the Provincial 
Government w.e.f. 01.12.2001 vide Finance Deptt letter No.FD(PRC)1-1/2001 
dated 06.04.2003 (Annex-1). The Establishment Deptt has issued a circular to all 
Administrative Secretaries and directed to clear all left over cases of Govt 
servants who were eligible for selection grade/move over on or before 
01.12.2001 (Annex-ll). Consequently the Respondent Department granted 
selection grade (BS-16) to 10 Sub Engineers in the year 2003 and 2004 

.(Annex-Ill) who were eligible and posts were available/vacant before
" 01.012.2001. Although the name of the appellant was at SI.No. 63 of the

seniority list of Sub Engineers dated 12.12.2000 (Annex-IV), the appellant was 
not considered by the Departmental Promotion Committee due to incomplete 
record, therefore, in the prevailing circumstances, the plea of the appellant is 
infructuous.
The appellant’s right has not been effected due to the reason that the grant of Senior 
Scale BS-16 awarded during 2003-04 as the seniority of the appellant was at very low 

^ ‘ position and was in no way entitled for the grant of senior scale BS-16 as per Govt 
policy of 25% posts in senior scale BS-16 of the total number of posts of Sub Engineers 
prior to 2001.

3. Correct to the extent that the attention of learned Services Tribunal is also invited into 
the subject chronic issue that as mentioned above, the grant of BS-16 @ 25% of the total 
sanctioned posts of Sub Engineers was allowed, which was subsequently freezed in 2001. 
Accordingly the selection grade upto 2001 was allowed against the available reserved quota of

, , 25%, however, due to litigation and decision/ orders of leaned Tribunal so many Sub Engineers 
have been allowed ante-date selection grade only on the basis of their seniority,
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whereas at the time of consideration of selection grade cases none of them were 
otherwise, suitable for consideration to the grant of selection grade due to 
incorrlplete record of their service i.e. non-availability of ACRs or pending 
inquiries against them. This situation is increasing day by day and the Sub 
Engineers who were not considei^arlier, indulging themselves into filing of 
appeals in the Tribunal. In case the selection grade is granted on the basis of 
seniority at this belated stage and by allowing ante date selection grade B-16 to 
the Sub Engineers who are now in litigation on the basis of seniority, the reserve 
quota of 25% will be increased to 50%, as a number of Sub Engineers have 
been allowed ante date selection grade in the light of the court decision. This 
point needs proper consideration by the Hon’able court, so that un-necessary 
litigation is avoided in future.

4. No comments

Grounds
A. Incorrect, as explained in para-2 of the facts. Moreover, the appellant was not 

entitled to the said scale as selection grade is not granted on the basis of 
seniority-cum-fitness rather selection on merit.

B. Incorrect. The selection grade cases are considered by the Departmental 
Promotion Committee as per Service Rules and on the completion of codal 
formalities. Furthermore, the orders of selection grade BS-16 in favour of the Sub 
Engineers were issued in 2003, 2004 but the appellant remained silent and filed 
ho appeal against the orders in specified period.

C. Incorrect. The orders for the grant of selection grade {BS-16) in favour of the Sub 
Engineers was legal and according to law/rules.

D. Incorrect, as explained in Para-B of the ground.
E. Incorrect, as explained in the above parars.
F. Incorrect. The selection grade cases are considered by the Departmental 

Promotion Committee as per service rules and on the completion of codal 
formalities.

G. Incorrect, as explained in para-2 of the facts.
H. The Respondents would like to seek permission of this Hon’able Tribunal to 

advance more grounds during the time of arguments.

In view of the above, it is submitted that the Appeal may kindly be dismissed 

with cost, as this Appeal is time barred and the same facility has been discontinued 

by the Provincial Govt. Moreover, no post of BPS-16 (Selection Grade) exists in C&W 

Department.

r
Chief Engine^(Cj^tre) 

C&W Peshawar 
(Respondent No. 2)

Seen Govt of 
KhijC^r Pakhtunkhwa 

C&W Department 
(Respondents No. 1)

Secretary to Govt of 
Khyber Pakhtunkhwa 
Finance Department 

' (Resi^dent No. 3)
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0 rBF.TTER COPY) GOVERNMENT OFNWFP 
FINANCE DEPARTMENT

No.FD(PRC)M/2003 
Dated Peshawar the April 6,2003

•/

From Secretary to Govt: of NWFP 
Finance Department

To All the Administrative Secretaries to Govt. ofNWFP 
Senior Member, Board of Revenue NWFP 
The Secretary to Governor NWFP, Pe^awar 
The Secretary Provincial Assembly NWFP 
All Pleads of Attached Department, NWl-P.
All District Coordination Officer/PolUicaPAgents/
District and Session Judges NWFP
The Registrar Peshawar High Couit Peshawai

Chairman NWFP Public Service Commission.
N WFP Service Tribunal Peshawar. 
Board of Revenue NWFP,Peshawar.

2.
3. .
4.

• 5.I 6.

S 7M S. The
The Chairman

10 The Secretary
9.

Subjecl;-

Dear Sir,
■ , letter No.FD(PRC)l-l/2001 dated Nov; 

that clarification given against Para-7 (i) and
1 am directed to refer to this Department s 

2001 on the subject noted above and to say - 

(ii) may be read as under;-

w.e.f. 1-12-2001 in
letter

shall stand discontinued
issued vide the above referred

“The Selection and Movcover 
stead of 27-10-2001; The clarification
ag.insl Pa,a.5(l) and rara 7 (0 & 00 sumd modified to this effect”.

Yours faithfully,

-Sd/-
(ABDULLATIF) 

deputy SECRETARY (REG.)

Dnied Pesh^v^^^’' *bc. ADril_6,.2ffi
Fn(PRC-il-l/20m

forwarded for information to;- ^

All Aulonomous/Semi Autonomous Bodies/Corporal,on mNWFP
A copy IS

1.

-Sd/-
(ABDUL LATIF) 

DEPUTY SECRETARY (REG.)

i: ■:r ■
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GOVERNMENT OF N.-W-F.!’. 

WORKS & SERVICES DEPARTMENT

Dated Peshawar the 04 / 09 / 200.i

#.
rX4-

'• X-
'r- .:Mx : ORDER

.nr..,W^SM-2/2003/S^ ; Conseque., upon recommenda.ions of ...c

oep—
„,eetn.ghdd on .2,08^2003,

'Wmm:
No:

lift Senior Scale (BS-16)iu respect

Services Department, with immediate effecl.-
•:!

I
;

Mr. Muhammad Arif,
Sub Engineer O/o tlie XEN Dev: 
C&W Division Mattani at Kohat.

Mr.'Missal'l<.hnn,
Sub Engineer O/o the XEN Dev,
C&.W Division SWA at T^tnk.

1.

2.

secretary TO GOVT OF NWFP ■wcfwcs a SERVICES DEPARTMENl 

. ; nntr.d Peshawar, the 04.09^0^
c-nma No SOEd/W&SXLWigomS

Copy foiwarded to the:-

Atooii»l.nl Comal NWFP.

k5=,s^sss;=^ p „ ;
• DistricVgency Accounts Otficeis conceiT.cd,

Officer (Estt-ll) Woiks ct Sci vices Department..

wav.

4. .
5.
6.
7.
8.
9

• 10. •

12. Section
Offme Ordcr/Pevsonal filesiCi 13.Idc,.

■ ■

i;} ------- .
(MUHAMMAD AKB.AR KHAN). 

SECTl ON OFFIC ER (ESTT-1) ,'?
I

't
!
i

I.i
I I? .r‘ •

;.T'f ,;
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*1* VAKALAT NAMA

720NO.

IN THE COURT OF.

(Appellant)
(Petitioner)
(Plaintiff)

VERSUS

C^UJ (Respondent)
(Defendant)

i/yve
Do hereby appoint and constitute M.Asif Yousafzai, Advocate, Peshawar, 
to.appear, plead, act, compromise, withdraw or refer to arbitration for me/us 
as my/our Counsel/Advocate in the above noted matter, without any liability 
for his default and with the authority to engage/appoint any other Advocate/
Counsel on my/our costs.

I/we authorize the said Advocate to deposit; withdraw and receive on my/our 
behalf ali sums and amounts payable or deposited on my/our account, in the 
above noted matter. The Advocate/Counsel is also at liberty to leave my/our • 
case at any stage of the proceedings, if his any fee left unpaid or is 
outstanding against me/us:

/20Dated
, ( CLIENT)

ACCEPTED

M. ASIF YOUSAFZAI
Advocate

M. ASIF YOUSAFZAI
Advocate High Court, 
Peshawar. i
OFFICE:
Room No.l; Upper Floor, 
Islamia Club Building, 
Khyber Bazar Peshawar. 
Ph.091-2211391- 

0333-9103240 .
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