¢ BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

I
v
-

¢t

35,

Service Appeal No. 15181/2020

Date of Institution .. -+ 09.11.2020

2

- Date QfDecision 17.01.2022

Mr. Ismail Ex-LHC District Police Mardan.

‘ (Appellant)
ks VERSUS
'Inspector General of Police Khyber Pakhtunkhwa Peshawar and others.
‘ , ... (Respondents)
Taimur Ali Khan, )
Advocate ' For Appellant
Muhammad Rasheed,
Deputy District Attorney For respondents
AHMAD SULTAN TAREEN CHAIRMAN
- ATIQ-UR-REHM AZIR MEMBER (EXECUTIVE)
\f\ . JUDGMENT
ATIQ-UR-REHMAN WAZIR MEMBER (E):-  Brief facts df the

case are that the appellant while serving as Constable in Police Department was
charged in FIR U/Ss-365/302/419/420/468/470/471PPC & 15AA_Datéd 06-04-
. 2020. The appellant was arrested by local police and was confined in .judicial
Iocku.p. The appeilant was also suspended from servicé and departmental-
proceedings conducted against him and ultimately the appellant, while in jail was
dismissed from service vidé order dated 17-09-2020. The appellant Qas released
on bail vide judgment dated 07-08-2020. Féeling aggrieved of his dismissal, the
appellant filed departmental appeal,f'which was reje&éd vide order dated 12-10-

2020, hence the instant servfce appeal with prayers that the impugned orders |
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dated 17-09-2020 and 12:40-202’0 mayi wbe set aside and the appellant may be re-

instated in service with al'l back benefits.

02. Learned counsel ifor the appellant has contended that the appellant has
not been treated in acco}dance with law, rule and policy on subject and acted in
violation of Article-4 ofi the Constitution and unlawfully issued the impugned
order, which is unjust, Litnfair and hence not sustainable in the eye of law; that
the appellant was nof directly involved in criminal case but he was charged U/S
164 Cr.Pc and that too, Jwith inordinate delay which by itself is the proof that the
charge against the appelrilant is_false and concocted and he was made a scapegoat
on the basis of his familiy relations and because of the fact that he was serving in
i
police department to d:amage his service career; that under police rules, the
respondents were requijred to issue charge sheet/statement of allegation, which
of law tiut they failed in utter disregard of set procedure and law,

!

the impugned orders are unlawful and hence not tenable; that mere
]
registration of FIR agair,|1$t the appellant cannot be taken as a Gospel truth in as

are requirem

much as the allegation ;I'have to be established in the competent court of law and
until then the accused }'would be presumed to be innocent; that in view of this
matter CSR 194 mandaltes that a civil servant who is charged for a criminal case
and is arrested is to be'.]‘ deemed as suspended and until finally convicted by the
competent court of Ia\iv, mere on the basis of FIR cannot be dismissed from
service; that the appell’:ant was granted bail by the competent court of law and
has not yet been convic’;ted for the offense, hence the impugned orders are highly
arbitrary in as much a';é the appellant was kicked out of service in the basis of
unconfirmed and unpréved allegations; that neither any inquiry was conducted
into tljwe case nor anyi documehtary proof or oral evidence was recorded in
presence of the appella%nt nor he was afforded opportunity to cross-examine such

witnesses; that entire action was taken at the back of the appellant, thus the

appellant was condemr'med unheard; that it is a well settled legal proposition that
1.




regular inquiry is must
service; that Article-10A
Act, 1973 provides for
rules for the determina
charge against a person

. against the principle

before imposition’ of major penalty of dismissal from
of .the Constitution read with section-16 of Civil Servant
ight of fair trial and that too as per prescribed law and
tion of every civil right and obligation or any criminal
, thus the impugned orders are void abr initio as well as

of natural justice; that no meaningful opportunity of

- personal hearing was afforded to the appeliant, which is mandatory requirement

of law, thus the appellas
at the back of the appe
the appellant served the
has never been departr

with comm ation cert

03.  Learned Deputy
the appellant was place
365/302/419/420/468/4
was proceeded against
defense; that the appell
as well as show cause n

afforded full opportun

innocence; that after ¢

1t was condemned unheard, as the action has been taken

lant, which is against the principle of natural justice; that

> department for 11 long years and during the period, he .

nentally proceeded against, rather he has been awarded

ificates.

District Attorney for the respondent has contended that

d under suspension on account of registration of FIR U/Ss

70/471PPC & 15AA Dated 06-04-2020; that the appellant

departmentally and was afforded every opportunity of

ant was served with charge sheet/statement of allegations

otice; that during the course of inquiry, the appellant was

ty of defense, but the appellant failed to prove his

onclusion of the inquiry proceedings, the inquiry officer

recommended the appellant for award of major punishment of dismissal from

service, which does ¢

ommensurate with gravity of the misconduct of the

appellantj that departmental appeal of the appellant was considered but was

rejected being devoid of merit.

04. We have heard
record.
05. Record reveals

behind the bars. The in

learned counsel for the parties and have perused the

that the appellant was proceed against, while he was

quiry report to this effect would reveal that it was not a




regular inquiry, as the

inquiry officer admitted to the fact that the official is

“behind the bar, but is involved in a criminal case, hence he should be dismissed

from service, hence it was a summery procedure without ascertaining facts and

without adhering to the

method prescribed in law. Allegation of his involvement in

criminal case would need a bigger inquiry as it would involve strong evidences for

proving his guilt, but the respondents adopted easy way. The correct course

would have been to su

spend the appellant from service under section 16:19 of

Police Rules, 1934, which specifically provides for cases of the nature and to wait

for the conclusion of the criminal case, but the respondents hastily initiated

departmental proceedin

gs against the appellants in absentia and dismissed him

from service before conclusion of the criminal case. It is a settled law that

dismissal of civil servant from service due to pendency of criminal case against

him would be bad unles

Contents of would

S such official was found guilty by competent court of law.

remain unsubstantiated allegations, and based on the

; maximum penalty could not be imposed upon a civil servant. Reliance is

placed on PLJ 2015 Tr.C. (Services) 197, PLJ 2015 Tr.C. (Services) 208 and PL)

2015 Tr.C. (Services) 152.

0e6. Placed on recor

d is charge sheet/statement of allegations dated 12-05-

2020 containing the charges of his involvement in criminal case with no specific

charges, thus the authorized officer failed to frame the proper charge and

communicate it to the

the charge and other

consideration. Framing
allegations was not mer
was to be followed. Rel
not clear as to whether

or it was only eyewash.

appellant’s alongwith statement of allegations explaining
relevant circumstances proposed to be taken into
of charge and its communication alongwith statement of
ely a forniality but it was a mandatory pre-requisite, which
ance is placed on 2000 SCMR 1743. In addition, it is also

such charge sheet was actually served upon the appellant




07. In absence of any solid proof, the ihq'uiry officer only relied on his own
wisdom. In a manner, the appellant was deprived of the right to defend his cause
and which smacks malafide on part of the respondents. It is a cardinal principle of
natural justice of universal application that no one should be condemned unheard
and where there was likelihood of any adverse action against anyone, the
principle of Audi Alteram Partem would require to be followed by providing the
person concerned an opportunity of being heard. The inquiry officer
recommended the appellant merely upon his involvement in FIR and with no solid
evidence against the appellant. Mere reliance on FIR and that too without
confronting the appellant with the same had no légal value and mere presumption
does not form basis for imposition of major penalty, Which is not aliowable under

the law.

08. In circumstances, the instant appeal is accepted. The impugned orders
dated 17-09-2020 and 12-10-2020 are set aside and the appellant is re-instated
into service. The intervening period is treated as‘leave of the kind due. The
respondents still have an option under the provisions contained in Rule 16:2(2) of
Police Rules, 1934, if decision in the criminal case.was found adverse. Parties are

left to bear their own costs. File be cohsigned to record room.

ANNOUNCED

17.01.2022

(AHM LTAN TAREEN) (ATIQ-UR-REHMAN WAZIR)
CHAIRMAN MEMBER (E)




17.01.2022 Learned counsel for the appellant present. Mr. Muhammad
Rasheed, Deputy District Attorney for respondent present. Arguments

heard and record perused.

Vide our detailed judgment of today, separately pvlaced on file, the
instant appeal is accepted. The impugned orders dated 17-09-2020 and
12-10-2020 are set aside and the appellant is re-instated into ser(/ic':e. The
intervening period is treated as leave of the kind due. The respondents
still have an option under the provisions contained in Rule 16:2(2) of
Police Rﬁies, 1934, if decision in the criminal case was found adversé.

Parties are left to bear their own costs. File be consigned to record room.

ANNOUNCED
17.01.2022

EEN) (ATIQ-UR-REHMAN WAZIR)

CHAIRMAN MEMBER (E)






15.09.2021 Counsel for appellant present.

Asif Masood Ali Shah learned Deputy District Attorney

alongwith Khyal Roz Inspector for respondents present.

Former requests for permission_“ti_). file rejoinder. Request
is accorded with direction to furnish th‘e"s'ame within 10 days in
office. To come up for arguments_on‘17'.01.20_22 before D.B.

20zina Rehman) | S Chgﬁrman

Member (J) -




: -~
' 10.0_3.2021 Junior to senior counsel for appellant .is present. Mr.. .
' Kabirullah Khattak, Additional Advocate General alongwith Mr. |
" Khayal Roz, Inspector (Legal), for the respondents present. '
Written.reply on behalf of respondents not submitted.

Representative of the department is seeking time for submission”
of written reply/comments. Request is accepted and time
allowed. Case to come up for written reply/comments on

- 20.04.2021 before S.B. .

(MIAN MUHAMMAD)

MEMBER (E)
120.04.2021, Due to demise of the Worthy Chairman the Tribunal is
defunct, thei’efore, case is adjourned to 20.05.2021 for the same
" as before. ' |
el R ‘ Reader -
©. . 20.05.2021 . ‘Due to demise of the Worthy Chairman the Tribunal is
L . defunct, therefore, case is adjourned to 07.07.2021 for the same
- as before. |
Reader
07.07.2021 Junior to counsel for the appellant and Mr. Kabirullah

Khattak, Addl. AG alongwith Khyal Roz, Inspector for the

réspondents present. |
. Respondents have furnished reply/comments. The

appeal is entrusted to D.B for arguments on 15.09.2021.

Chairman



11.01.2021

gt

Mr. Muhammad Amin Ayoub, Advocate, for appellant is

present

The sum total of what has been agitated at the bar is that

\
on implication in a crlmmal case, he was suspended from service

vide FIR bearing No. 323 dated 06.04.2020 under sections 365,

302, 419, 420, 468, 470, 171 and 15A Police Station Saddar

Mardan, on the basis of statement recorded under section 164 |
Cr. PC. He was able to be reieased on bail by the Hon'ble
Peshawar High Court, Peshawar on 07.08.2020. The disciplinary

proceedmgs were initiated against appellant when he was in

-+ 'judicial lockup, therefore, no charge sheet was issued nor

statement of allegations was served on appellant . and irregular -
inquiry was conducted as a result of which he was awarded .

major penalty of dlsmlssal from service, the departmental appeal

moved for the purpose proved abortive, hence, ,the present .

servnce appeal.

The point so agitated at the bar needs cons:deranon The
appeal is admitted for regular hearing subject to all just Iegal
objections. The appellant is directed to deposit secutity and:

process fee within 10 days, thereafter notices be issued to the

“/espondents for written reply/comments for 10.03.2021 be.fore

S.B.

(MUHA JAMAL KHA
MEMBER (JUDICIAL)

.....
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Form- A
FORM OF ORDER SHEET
Court of
Case No.- } 5,/ ? ’ /2020
S.No. Date of order Order or other proceedings with signature of judge
proceedings
1 2 3
1- 26/11/2020 The appeal of Mr. Ismail resubmitted today by Mr. Khaled Rehm:lm

Advocate may be entered in the Institution Register and put up to the
Worthy Chairman for proper order please.

REGISTRAR °
This case is entrusted to S. Bench for preliminary hearing to be put
up there on {] ZO![ pY-p4 |

(

Y

CHAIRMAN
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e

g
L JEOT



The appeal of Mr. Ismail Ex-LHC District Police Mardan received today i.e. on 09.11.2020 is

~incomplete on the following score which is returned to the counsel for the appellant for

completion and resubmission within 15 days.

1- Copy of departmental appeal preferred by the appellant before respondent no.2

mentioned in para-4 of the memo of appeal is not attached with the appeal which may .

be placed on it.
2- Page No. 7 of the appeal is iliegible which may be replaced by legible/ better one.

No. B 808 s,

Dt.og [ /[ /2020.

REGISTRAR
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA

- PESHAWAR.

Mir. Khaled Rehman Adv. Pesh.




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR
Service Appeal No. 12020

Ismail......... oo, Appellant

Versus

The PPO and others............coceeeeevvvneeeeoo. ... Respondents

INDEX
S.No. Description of Documents ~Date || Annexure Pages
1 Memo of Service Appeal ' 1-4
2. F.I.LR No.323 06.04.2020 A 5
3. Statement U/S 164 Cr.P.C 07.05.2020 B 6-7
4 Bail granting order 07.08.2020 C 8-10
5 Inquiry Report 14.06.2020 D 11
6. Final Show Cause Notice 20.07.2020 E 12
7. Reply to Show Cause Notice 30.07.2020 F 13
8 Impugned original order 21.09.2020 G 14
9. Departmental Appeal October, 2020 H 15-16
10. | Impugned appellate order 12.10.2020 1 17-18
11. | Commendation Certificate J 19
12. | Wakalat Nama Zeo
=
pellant
Through

Advocate, High Court

* P v
Muha Ghazanfar Al

Advocate, High Court

4-B, Haroon Mansion

Khyber Bazar, Peshawar ’

' Off: Tel: 091-2592458 /
Dated: 09/11/2020 Cell # 0345-9337312




) BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR
K.

.‘,_ \E o P 2113 | Gkirw
Service Appeal No. J S /E) //2020 “‘liuﬁts ¥
B l)l‘ll\ [\10 L 0

Mr. Ismail Dated2 ” 20%
Ex-LHC, '

District Police, Mardan ... Appellant

VERSUS
1. The Inspector General of Police

Khyber Pakhtunkhwa, Peshawar

2. The Regional Police Officer,
Mardan Region, Mardan.

3. The District Police Officer,
District Mardan ................ TR Respondents

SERVICE APPEAL UNDER SECTION 4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNALS ACT, 1974 AGAINST THE
IMPUGNED ORDER DATED 17.09.2020 WHEREBY MAJOR
- PUNISHMENT OF DISMISSAL FROM SERVICE WAS IMPOSED UPON
THE APPELLANT AGAINST  WHICH HE PREFERRED
DEPARTMENTAL APPEAL TO RESPONDENT NO.2 BUT THE SAME
WAS UNLAWFULLY REJECTED VIDE IMPUGNED APPELLATE
ORDER DATED 12.10.2020.

PRAYER:
On acceptance of the instant appeal, the impugned order dated 17.09.2020

passed by Respondent No.3 and impugned appellate order dated 12.10.2020
passed by Respondent No.2 may graciously be set aside and appeilant may be re-
ledto-ARAW:.d into service w.e.f. 17.09.2020 with all back benefits.

Re; lstra-r.

)
4 Respectl‘ully Sheweth,
7
:aé’ Facts giving rise to the present appeal are as under:-
el That the appellant was employed in the Police Force as Constable way
-y
5 a back in the year 2009 and has rendered meritorious service for the
- s
;J‘ ? Department. Throughout his service appellant has never been
Q’!
<

5 D




departmentally proceeded against and even a minor penalty has not been
imposed upon him so far, thus the service of the appellant remained

unblemished and spotless.

That the appellant While performing duties at RRU Mobile-II Katlang
Circle Mardzin, was suspended from service on the implication in Criminal
Case FIR No0.323 (Annex;- A) dated 06.04.2020 U/s 365, 302, 419, 420,
468, 470, 171 & 15AA Police Station Saddar, Mardan by recording
Statement under Section-164 Cr.P.C. (Annex:-B) before the learned
Judicial Magistrate, Mardan after considerable delay of one and a half
month. Later on, appellant was got arrested by the local Police and confined
to the judicial lock up. He moved applications for release before the lower
fora but the same were fruitless. Eventually, appellant approached the
Hon'ble Peshawar High Court, Peshawar wherein his bail application was

accepted vide order dated 07.08.2020 (Annex:-C).

That while the appellant was in Judicial Lockup, the Respondents without
issuing Charge Sheet and Statement of Allegations to the appellant
conducted an irregular inquiry (Inquiry Report Annex:-D) at the back of
the appellant wherein he was recommended for major punishment of
dismissal from service. Appellant was issued a Final-Show Cause Notice
(Annex:-E) and since the charges were unfounded, misplaced therefore,
appellant refuted the same and furnished a detailed reply (Annex:-F) on
30.07.2020 explaining his position before the Competent authority. (Reply

to the Final Show Cause Notice may be considered as integral part of this

appeal.)

That appellant was expecting that his reply to the Final Show Cause Notice
will thoroughly be considered but to the utter bewilderment of the appellant
neither his reply was appreciated by applying a judicial mind nor he was
afforded a chance of personal hearing and was imposed upon the major
penalty of dismissal from service vide impugned original order dated
21.09.2020 (Annex:-G) against which appellant preferred Departmental
Appeal (Annex:-H) to Réspondent No.2 who by means of impugned
appellate ordef dated 12.10.2020 (Annex:-T) unlawfully rejected the same.




. 5.

.

That appellant, beiig aggrieved of the-impugned orders ibid, files this

appeal, inter-alia, on the following grounds:-

GROUNDS:

A.

That ReSpondeﬁts have not treated appellant in accordance with law, rules
and policy on subject and acted in violation of Article 4 of the Constitution
of Islamic Republic of Pakistan, 1973 and unlawfully issued the impugned

orders, which are unjust, unfair and hence not sustainable in the eye of law.

That appellant was not implicated in the criminal case directly albeit he was
charged U/S 164 Cr.P.C but that after an inordinate delay which by itself is
the proof that the charge against the appellant is false and concocted and he
was only made an scapegoat on the basis of his family relations and
because of the fact that he was serving in the Police Department to damage

his service career.

That under the Police Rules 1975, Respondents were required to issue
Charge Sheet and Statement of Allegations to the appellant which are
requirements of law but they failed in utter disregard of set procedure and

law and thus the impugned orders are unlawful and hence not sustainable.

That without prejudice to the grounds mentioned above but in addition
thereto it is submitted that mere registration of an F.I.R cannot be taken as a
Gospel truth inas much as the allegations have to be established in the
competent court of law and until then the accused is presumed innocent. In
this view of the matter C.S.R 194 mandates that a civil servant who is
charged for a criminal case and is arrested is to be deemed as suspended
and until finally convicted by the competent court of law, mete on the basis
of F.IR he cannot be dismissed from service.. The appellant has already
been granted bail by the competent Court of law and has not yet been
convicted for the offence. In this view of the matter, the impugned orders

are highly arbitrary inas much as the appellant was kicked out of service on

“the basis of unconfirmed and unproved allegations.

That neither regular inquiry was conducted into the case in hand nor any
documentary or oral evidence was recorded in presence of the appellant nor
was he provided an opportunity of cross-examination. The entire action was

taken at the back of the appellant and thus he was condemned unheard. It is

a settled law that where a major penalty is to be imposed then regular
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inquiry is necessary which has not been done in the case in hand.

That Article-10A of the Constitution of the Islamic Republic of Pakistan,
1973 read with Section-16 of the Khyber Pakhtunkhwa Civil Servants Act,
1973 provides for the right of fair trial and that too as per prescribed law -
and Rules for the determination of every civil right and obligation or on any’
criminal charge against a person. Thus the impugned orders are void, ab-

initio as well as against the principle of natural justice.

That no meaningful opportunity of personal hearing was afforded to the
appellant neither by the competent authority, nor by the Enquiry Officer
which are the mandatory requirements of law. Thus appellant was
condemned unheard as the action has been taken at the back of the

appellant which’is against the principle of natural justice.

That the appellant served the Department for long 11 years and during this
period he has never been departmentally proceeded against. Moreover, he

has been awarded with Commendation Certificate (Annex;- J).

That appellant would like to offer some other grounds during the course of

arguments.

It is, therefore, humbly prayed that the instant appeal may graciously be

accepted as prayed for above.

specifically asked for, may also be granted to appellant.

Any other relief as deemed appropriate in the circumstances of case not

Through

Advocate,”
Supreme Court of Pakistan

Muhammad/Aqnin Ayub
Advocate, High Court

& g
Muhané?c%&ilfar Ali

Advocate, High Court

Dated:09/11/2020
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Judgmeni Shaer

IN THE PESHAWAR HIGH COURT,
PESHAWAR

{Jidiclad Deperiment)
Cr.MBA No. 2188-P/2020.
Ismail Vs The State.
JUDGMENT
Date of hearing. 07.08.2020.

Petitioner(s) by: Mr. Lajbar Khan Kh
Advocaie.

Complainant by: Mr. Mudasser Igbsl Advocate.

State by: Mr. Muhammad Furgas Advocate.

LR X 4

IKRAMULLAH KHAN, J:- Torough the instant pail
petition, petitioner lsiall seek his release on bail in case
FIR No. 322 dated 6.4.2020 registered under Sections
302/365’/34[419/420}468/47]/170/171 PPC/ 15 AA, at

Police Station Saddar, District Mardan.

\
]
.
%
.
i
1

2. As per contents of FIR, janas Khan brother of
complainant Mufeed Khan was abducted by some

snknown persons in Motorcar bearing registration ;
~/  NoB71-slamabad, whose dead body was fateron
o recovered, (o7 which complainant charged unknown
accused. Laterol. complainant in his supplementary

L. statement recorded under Section 164.Cr.PC, before the

IRTTESTED ~“TTesve,,

-

Pes MINeE
Shawar H’Qﬁe(;‘:urt




- g T T 4
ieamed judicial Magistrate concerned, ncimmated the

present-petitioner alongwith co-accused for rommnssion of

‘ offence.

g 3. 1 have heard learned counsel for the parties

: and have gone through the record.

i‘ 4. Admittedly, petidoner has not heen directiy

t, charged in the FIR by name rather he was nominated

,; lateron by complainant in hls supplementary. statement

9 recorded under Section 164 Cr.PC before the learned

: Judicial Maglstrate concerned for commis;sion of offence

:2 but no source of his catisfaction regarding involvement of

petitioner in the commission of offence has been disclosed

,- by complainant in his abovt statement -as to in whose

;’,f presence petitioner has committed the offence. Even |

ﬁ complainant is not the eye witness of the occurrence nov r

: any other ocular or Strong circumstantial evidence, is '

5 3

avatlahle on file, which could corinect the petitioner with

Z “J' ‘he commission af offence. Besides, no incriminaving has

i , / been recovered from the direct poSse"s.si.on of petitioner oF :

PR

’? t/ at his Instance & pm’ntal'ion. which could link him with the '

g commission, of offenice. Mare heinousness of offence as- ¥‘

- o well nomination of petitioner for comumission of offence s

| ATIESTED |

: : :

ATTESTED R
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not sufficlent to link him with the cotmission of offenc
: e

untll and unless-strong and cogient corroborative ¢vidence

is brought on record against him, which at'present lacks in

the Instant case. Moreover, the co-accused Khushrang
from whose possession the alleged motorcar used In
commission of offence was recovered, has also been
granted hail by the august Supreme Court of Pakistan, so
petitioner having been attributed weaker role than that of
above co-accused, is also entitled to the cancession of bail
on the principle of consisiency. Petitioner is behind the
bar since his arrest and no more required to the
Investigation Agency for further interrogation, therefore,
this hail petition is allawed and petitioner is admitted 10
buil provided he furnishes ball bonds in the sum of
Rs.200,000/- with two sureties each in the llke amount w0

the satisfaction of lzarned lllaga/Duty judicial Magistrate

concerned, who shall ensure that the sureties are local,

relinhle and men of means.

The above are reasuns of my short order of

even date,

Annuunced: f\\' '
(17.08.2020. {
JUDGE
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A @7; OFFICE OF THy;
. - SUPERINTENDENT OF poLicp
OPERATIONS & HEA DQUARTERS

. [ ‘
TN Ty
. PRI by ‘/4 . »‘ T . . ,. b3} o
L s ) o MARDAN - /) p
B B S Tell: -~ 0937.92301 7 L)ty <X ,
s d L el S

S Fax:  0937.92301]
e N o Mail: SponsiS0s@emaiteom . -
ety A
! \ee15-/PA(Ops) Dated €/, 12020,
T .1 The District Police Officer, e
. /- ~ '+ ..Mardan, '
e ubject; DEPARTMENTAL ENOUIRY AGAINST _ LUCISMA )L
£ T T
e NQ. 2637.
Memo: )
/ o Kindly refer 1o your office Memo: No. 261/PA dated 12.05.2020 an
, ' / the subject notec above.
wr / . o
LaflLl ]
i ] dllegations: E A ,
;«& A | o " The subject enquiry proceeding against |LHC Ismail No. 2637 wag
{;e? . initiated- under the allegati'ons_ that he while posted- at RRU Mobile- Katlang
b} j Circle (now-unde; Suspension’ Police lines) has been charged in 2 case Vide FIR
LT No 323-dated, 06.04.2020° /s 365/302/419/420/468/471 /470117111 5 .0 Police
I - station: Saddar.’. - : ' {
? Procce'd)'n‘g’ AT o .
! e e Enquiry Proceedings were initiated. Accused official is contined in
Central: J3il Mardan. 4 copy of charge sheet along-with statemen of allegation
was seu'\i'ecl',.upqn‘him through office of the Superintenden Central Jajj Marqlan. i l
But he (aqcu$ed official) failed (o submit hig reply so far indicating that he 'has :
nothing.to present in his defense. . {
£ - Moreover, ag per. facts of the casc:he was involved in 1he above
- Murder cige! During’ the course of. i

- statement’ ot recorded u/s.. |6 CrPc.s in th
'+ Co-aperation 10-co-accused in ¢cq
. biutally killed after kidnapping,

miniiting the offense whereby 4 young

"Recom mendations: ’

e I

_ .- Forgoing in view, an Ex-partce action is recommended apains the
accused ; LHC . Isimail N0.2637. Any relief ar this stage would ‘Be ‘deemed fo
eﬁEBiﬁ'ggiTﬂfnff'&:‘E_féiﬁ_g’ such.like Criminal activities in futuye, His reténtion in
police force .mav ina: Ny odd $iti n. Hence, he m

LS R PR,

2Cd, situiat - 12y, be awarded Majoy
Pun|shnl§p_t"_o,ﬂDi,'s'i,uiss_al,‘F_r'tc}if‘i_‘S'erVicq under Police Ryles 1975amended 2014,
7 Submitted please.-. - ‘

o N X7 . . |

Superintendent of Police
Operations & Headquarters

T) \3 | Mardan




@ OFFlCE OF THE < '/
msrmcr POLICE OFFIC
"' MIARDAN

;f Tel No. 0937 19230109 & Fax No. 0937+ 9'
: . Ema:l .Qmﬁn@gm_eum '

PA “ | Dated Jo /7 /2020 o
FINAL SHOW CAUSE NOTICK,

LH(” Ism'nl No,2637 while/posted at RRU Mobile-I] Katlang Crrcle‘

(now under suspensxon & Central Jall \ ardan;,

fas been involved in a case vide FIR No.323
dated 06 04 7020 U/s 365/302/419/470/4 8/47¥/470/170/1 7l/lSAA PS Saddar

In this cormectron during the course of Departmental Enquiry, conducted

' "’;by Mr Waqeu ‘Azeem SP/Operatlons Mardan vxde his office letter No 100/PA, (Ops) ddied;
24-06- "020 m pursuancc of this office Slatcmcnt of Disciplinary Action/Charge Sheet

No. 261/PA dated 12 65-2020, holdmg responsrblc you of gross misconduct & recommended for
= ‘Iex-perte actxon/drsmlssal

_ . Therefore ‘it s propo>ed to lmpose Major/Mmor penalty as envrsaged' - i
: under Rules 4 (b) ofthe Khybet: Pakhtunkhwa Pollce Rules 1975 L ﬁ

Hence 1 Dr Zamd Ullah (PSP) sttnct Polrce Officer Mardan in exercise ' :
of the power vested m me under Rules 5(3) (a) & (by of the Khyber Pakhtunkhwa Police Rules: o "

,1975 calL upon you to Show Cause I‘mally as-to why the. proposed punishment should noll be
» "'awarded to you R

Your reply shall rcach lhlb officg within 07 days ofrecerpt of this Notice;
l | |

" You are ,vl_:i_l)je_rtyu‘te-japp'ear for personal.lleariirrg before the undersigned.

' farlmg whrch xt wrll be presumed that you have ne explanation fo offer

o Récéi&éd"iay |
. . S Distrift Police Ol'l"cu
.'Dated _&_Z_ [U}/ZOZO ISR . 4L-Mardan

Copy to RI/Pollce mes (Attcntmn Readcr) to deliver thrs notice upon the alleged official in

*. Central" Jarl Mardan & the recelpt thereof qhdll be returned to thrs Ofl'ec within (05) days for
further necessary action. :
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3‘/ OFFICE OF THE™ /¢ /
DISTRICT POLICE OFFICER,
MARDAN

Tel No. 0837-9230109 & Fax No. 0937-9230111
‘Email: dpomdn@gmail.com

/PA ' , Dated?/ /{12020

ORDER ON ENQUIRY OF LHC ISMAIL NO.2637

This order will dispose-off a Departmental Enquiry under Police Rules
1975, initiated against the subject official, under the allegations that while posted: at RRU
Mohbife-Il Katlang Circle (now under suspension Police Lines Mardan), was placed under

- suspension and closed to Police Lines vide this ofﬁce OB No.768 dated 11-05-2020, issued vide
order/endorsement No.2481-85/0SI dat;d 11-05-2020, on account of charging in a case vide FIR -
No.323 dated 06-04-2020 U/S 365/302/419/420/468/471/470/171/15AA Police Stationl Saddar
and proceeded against departmentally through Mr. Waqar Azeem, the then SP/Operations v
Mardan vide this office Statement of Disciplinérv Action/Charge Sheet No0.261/PA dated

' 12-05-2020, who (E.Q) after fulfilli ing necessary process submitted his Finding Report to this

' . office vide his office letter' No. IOO/PA ,(Ops) dated 24- 06 2020 recommending the alleged

official for Ex-parte action/major punishment of dismissal from service.

In this cbnnection he Was ser\}ed with a Final Show Cause Notice under
K.P Police Rules-1975, issued vide this offcc No.73/PA dated 20-07-2020, to Mnch his ve; Dy

was received and found un- satlsfacto:y

Final Order ‘
' LHC Ismail was heard in O.R on 16-09-2020, but failed to present any
plausible reasons in his defense, therefore, awarded him Major Punishment of Dismissal from

service with immediate effect, in exercise of:the power vested in me under Police Rules-1975.

~0BNo__59Y | |
Dated, (7 C’f 2020, - _ ‘ _

'! o !‘"
e

Or. z;m.a Gian) psp
Ristrict Police Officer
A Mavdan

Copy forwarded for information & n/action to1- =
1) The SP/Investigation Mardaf(,
2) The DSP/HQrs: Mardad.
3) The P.O & E.C (Ipfice Officc) Mardan.
4) The OSI (Police Office) Mardan with () Sheets.




- TO:l - : : : : R
' The Reglonal Police offmcer, T A
pollce mepartment,mardan.j' :

'Through;PROPER CHANNEL‘., - 3 S T

'Su‘odect APPEA.L AGA]NST THE ORDER OF THE D.P.O. MARDAN,
: "~ DATED 21/09/2020, AWARDING THE PUNISH}LNT OF
DISMISSAL FROM SERVICE S e

;1sir,_fA| : i N )
-T‘ VWIth reference to the capt;oned order whereby S
' I am dlsmleed from serv1ce on{ 1sc1p11nary grounds.i;” '*;

(copy attached)." P : §

1. ?‘%-fthat ‘the’ 1 _ugned ordervls'lllegal v01d aga st '
: " "the. facts jn
‘“}Justlce.ﬁence,the game is. liable to be set-331de .
.jand I-am entltled to be re—lnstated Anto serv1ce,,_
'-»twlth contmnued serv1ce beneflu“,_ ’ : :

2. ‘1  that the oharges ag levelled aaalnst me are lncorrec
‘  false and based on malice on the part ot the'
.memv-ﬁum it o
) 3. ' that the ‘case does mot goncern any departmenta,

offence.’dhile tbe relevant crlmmal case is yeb .

and:: agalnst the prlnclﬁles of nat ral S

. under trial,where.in next date is fixedLOB/lO/EOED,

.J :pend1ng in the .Court of the learned Adﬂltlonal
" gessions Judge-Iv Mardan.ﬂence the dlsclpllnary
"“proceedlngs 1n tne present case needed to yﬁgve [
. kept: pendan tlll the recordlng of evxdence for e
'_“'ascertalnlng the actual pos;tion of the casa.

Y, :Q;:}that no wltness had been examlned 1n my presencefu'
'f}:.nxxn ‘and- thus,I was deprlved from the rlght o;
u;t'cross examlnatlon ga wztnesses so examlned.

an
N

3 'that the ev1dence of Ly ultness not alloaed o bew
=_aubaected to the test oi cross~examﬁnat10n ha,
;fnq legal effect ' '
8, 'lcthat I was not summoned to partlclpate in the

~ienquiry proceedxngs & even,my derence statement
was not recorded. - '

Contd....B/2

Y



SN S

’fo9; that 1 was on duty 1n R. R

roax.

: 1“back serv1ce b6nef1ts;

B e

-?:;that I was Judlclal s

7{;:the Perlod hen the enqulry proceedlngs are show1_3"~f‘

to haVe been carrled out.

' i

8. ‘ that T was not 1SSued/communlcated the alleged

L charge sheet aLonngthistatement of allegatlona. o |

[ Katlang,,when I was

arrested by QaZ:L Azmat the "'cn'cle D s P,,and

R0, thab

. -_."' at. any stage.EVe-n the factual

malafldely.ui

A,V;('ISMAIL)
6\'..1'.- H.C/ .2637 :
: Mardan police

418 not- taken L
1nto conszderatlon ‘that. I was not charged in ; '
" %he- FIR. But later—on,I Waﬁ lmpllcated through
shatement recorded under bectlon 164 CT. P c, ‘

1'z1z gbad

;Village Jaber,mardan.~f’5:
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ORDER.

This order. wili dispose-off the departmental appeai preferred by
Ex-LHC i:-smail'No. 267%3 of M:ﬁr-ﬁ?an Disirict Police against the order of District
Police  Officer, Mardan, whereby he was awardéd niajor punishment . of
dismissal from_ service vide OB: No. 1598 dated 17.09.2020. The appellan:
was proceeded against départmenta)ly on the allegations that he while postead
at RRU Mobile-I| Katlang Circle, waé Placed under sdspension and closed to

"Police Linss, Mardan on account of involvement in a case vide FIR No. 323

dated 06-04-2020 U/s 365/302/419/420/468/’471/470/171/15AA Police Station

- Saddar, Mardan.

Proper departmental enquiry proceedings were initiated against
him. He was issued Charge Sheet alongwith Statement of Allegations angd
Superintendent of Police Operations, Mardan . was nominated as Enquiry
Oﬁicér. The. Enquiry Officer after fulfilling codal forinalities submitted hig
findings and ,recoh‘lmended the dalinquent Officer for ex-parte action by
awarding nim major. punishmen: of dismissal from service.

He was issued Final Show Cause Notice to which his reply was
received and found unsatisfactory. Hé was galso provided opportunity of self
defense by summoning him fn the Orderly Room held in the office of District
Police Officer, Mardan on 16.09.202_0. But he failed to advarnce any cogent
reason in his defense. Hence, he was awarded major punishment of dismissa!
from Service vide OB: No. 1598 dated 17.09 2020, L

Feeling aggiieved .‘ro:m the order of District Police Officer,
Mardan, the -appellant prefarred the instant appeal. He wés summoned and
heard in person in Orderly Room held in this office on 06.10.2020.

From the perusal of the enquiry file and service record of the
appellant, it has been found that allegations leveled against the appéllant have
been proved beyond any shadow of doubt. During the course of investigation
the accused confessed his guilt and circumstantial evidence weare also
coiiecte;jf which established the nexus of accused with the commission of
offence. Moreover, the involvement of appellant in this heincus criminai case is
clearly a stigma on his -<conduct. Hence, the retention of appellant in Police
Department wiil stigmatize the prestige of entire Police Forée. as instead of
fighting crime, he has himself indulged in criminal activities. Moréover, he
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could not present any cogent jus tlficatlon to warrant snterference in tne ordar -

“passed by the competent author:t y.

Keeping in view the ahove, |, Sher- Akbar, PSP S.St Regional
Police Officer, Mardan, being the appellate authbrity find no substance in the
appeal therefore, the same is rejected and filed, being devoid of merit.

Order Announcea
s, -2@\
)\.x
R al Po Offlcer
Mardan.
No,_ 83 /0 JES,  Dated Mardan tre_ /2 — /2 -~ 1050,

Copy forwarded to District Police Officer, Mardan for information
and necessary w/r to his office Memo: No. 290/LB dated' 01.16.2020. His
- service record is returnad herewith.

(*****)

AN T W”"}‘;‘! Oﬂlcer
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Commendation Certificate
T Class Il

Granted by
< : Mr. _U/ !]ll.LAMfl/Aa( Qa”,j ( 10 IS P)

DEPI'™Y »emc2TOR GENERAL OF POLICE
MARDAN REGION MARDAN.

TOAC_QZL&QL /gmmuj No 2637
Son of-——@l‘ﬂlf @/(:/

District
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BEFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER PAKHTUNKI’fWA.
PESHAWAR.

Service Appeal No. 1518172020

Ismail Ex-LHC District PohceMardan ......... Appellant
VERSUS

The'Provincia-l Police Officer, Khyber Pakhtunkhwa, Peshawar and others.
e ettt e e et e et e e et Fe e et e e 4 eae e e e ee e e ettt ae e e eeree b e aees Respondents

Para-wise comments on behalf of respondents:-

Respectfully Sheweth,
PRELIMINARY OBJECTIONS

1. That the appellant has not approached this Hon'ble Tribunal with clean hands.

2. That the appellant has concealed the actual facts from this Hon’ble Tribunal.

3. That the appellant has got no cause of action or locus standi to file the instant
appeal. )

4. That the appellant is estopped by his own conduct to file the instant Service
Appeal. |

5. That the appeal is unjustifiable, baseless, false, flawless and vexatious and the
same is liable to be dismissed with special compensatory cost in favour of
respondents.

REPLY ON FACTS

1. Para to the extent of enlistment in Police Department of appellant pertains to
record needs no comments, while rest of the Para isvnét plausible because
evefy Police Officer / Official is under obligation to render meritorious service
because in this department no room lies for lethargy moreover clean and neat
service record does not mean a clean chit for future wrong deeds.

2. Correct to the extent that the appellant while Posted at RRU Mobile-II Katlang
Circle was placed under suspension on account of involvement in a case vide
FIR No. 323 dated 06-04-2020 u/s 365/302/419/420/468/471/470/171 PPC

" /15AA Police Station Saddar, District Mardan. During the course of
investigation the appellant made confession in his statement gdt recorded u/s
161 CrPc. In the whole episode the appellant extended full co-operation to co-
accused in committing the offence whereby a young chap was brutally killed
after kidnapping. While rest of the Para is incorrect, because criminal and
departmental proceedings are two different ent'ities which can run parallel and
the fate of criminal ‘case will have no effects on the departmental proceedings
(Copy of FIR is annexed as "A").

3. Para to the extent of conducting irregular enquiry at the back of appellant is
totally ili-founded hence denied, because he was issued Charge sheet with

statement of allegations and Final Show Cause Notice was also issued to the
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appellant, which was received by the appellant himself and in this regard he
duly' sighed and thumb impressed the photo copy as token of its receipts.
Moreover, during the‘course of enquiry the enquiry officer provided full-fledged
opportunity to the appellant for defe‘nding himself but he bitterly failed to
produce even a single iota of evidence th'erefore, plea taken by the appellant
has no legal footing to stand on, beéides the above, the appellant was also
called in Orderly Room on 16.09.2020 but this time too he failed to justify his
innocence (Copy of serving charge sheet, Final S.hqw Cause Notice and enquiry

report are annexed as annexure “B”, "C" & "D").

. Incorrect. Piea taken by the appellant is totally false because after conclusion

of enquiry, the enquiry officer recommended the appellant f(l)r .major
punishment, in light of recommendation, the competent authority issued Final
Show Cause Noticg to the appellant, to which his reply which was received but
found un-satisfactory. Moreover, the appellant was also provided right of self
defense in Orderly Room on 16.09.2020, but he again failed to justify his
innocence, therefore, he was awarded major punishment of dismissal from .
service which does commensurate with the gravity of misconduct of appellant.
Besides, the appellant prefei*red departmental appeal and the appellate
authority after paying due consideration, summoned and heard the appellant
in Orderly Room held on 06.10.2020,'but he bitterly failed to produce any
cogent reason in his defense. Therefore, the same was rejected and filed being

devoid of merit (Copy of rejection order is enclosed as Annexure “E”).

. That appeal of the appellant is liable to be dismissed on the following grounds

amongst the others.

REPLY ON GROUNDS:

A. Incorrect plea taken by the appellant is not plausible because respondénts
have no grudges against the appellant therefore, stance of the appellant is
totally ill-founded.

B. Incorrect plea taken by the appellant is not plausible because respondents
have no grudges against the appellant, hence, stance of the appellant is
totally ivll-founded.

C. Incorrect. Plea taken by the appellant is not plausible, the respondents
fulfilled all the requirement and issued charge sheet with statement of
allegations and final show case notice as per Police Rules, however, the
orders passed by the competent authority as well as appellate authority are
legal, lawful hence, liable to be maintained. '

D. Incorrect. That the appellant was placed under suspension on account of
involvement in a case vide FIR No. 323 dated 06-04-2020 u/s
365/302/419/420/468/471/470/171 PPC /1I5AA Police Station Saddar,
-District Mardan. During the course of investigation the appellant made

confession in his statement got recorded u/s 161 CrPc. In the whole
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episode the appellant extended full co«op‘eration to co-accused in
committing the offence whereby a young chap was brutally killed after
kidnapping. While rest of the P'avrag_is- incorrect, because criminal and

departmental proceedings are two different entities which can run parallel

‘and the fate of criminal case will have no effects on the departmental

proceedings.

. Incorrect as discussed earlier, the appellant was issued Charge Sheet‘with

statement of allegation and enquiry was entrusted to the then SP
Operations Mardan who during the course of enquiry provided full-fledged
opportunity to the appellant for defending himself but he failed to produce
any cogent evidence in his defense, he was also issued Final Show Cause
Notice to which his reply was received but found un-satisfactory. Moreover,
the appellant was also provided right of self defense in Orderly Room ‘on
16.09.2020, but he again failed to justify his innocence, therefore guilt of

the accused has been proved to the hilt.

. As discussed earlier. the respondent department had no grudges / ill-will

against the appellant therefore, stance taken by the appeliant has no legal

footings to stand on.

. Incorrect. Para explained earlier needs no comments.

. Pertains to record needs no comments.

That the respondents also seek permission of this Honorable Tribunal to

raise additional grounds at the time of arguments.

PRAYER:-

It is therefore, most humbly prayed that on acceptance of above

submissions, appeal of the appellant may very kindly be dis-mi.ssed with costs.

Marda
(Respondent

(Respondent/No. 03)
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'BEFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA,
. PESHAWAR ' .

Service Appeal No. 15181/2020

Ismail Ex-LHC District Police Mardan..............oooo e Appellant

VERSUS

The Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar and others

Resp_ondents

COUNTER AFFIDAVIT

We, the-i’espondents do hereby declare and solemnly affirm on oath that '
the contents of the Para-wise comments in the service appeal cited as subject are
true ‘and correct to the best of our knowledge and belief and nothlng has been

concealed from this Honourable Tribunal.

Regional Police Pfficer,
Mardan .
(Respondent No. 02) L e s

(Re'spondeht No. 03)" , s
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'_\7// 0FF|CE OF THE
I}L \%RICT POLICE OFFICER,

N - MARDAN

Tel K0937-9230109 & Fax No 0937-9230111
- » Email dpomdn@gmaﬂ com

./ B VT
No___ (A [0 [PA - _ . Dated [£ /3 2020

DISCIPLINARY ACTION

I, SAJJAD KHAN QESPQ District Police Officer Mardan, as competent

authority am of the opinion that LHC Ismail N0.2637, himself liable to be proceeded against, as he

committed the following acts/omissions within the meaning of Police Rules 1975.

STATEMENT OF ALLEGATIONS -

Whereas, LHC Ismall No.2637, while posted at RRU Mobile-1I Katlang Circle
involved in a case vjde FIR No.323 dated

(now under suspension Police Lines Mardan), has been i1
06-04-2020 U/S 365/302/419/420/468/471/470/170/ 171/15AA PS Saddar.

the said accused official with
irv-Officer.

For the purpose of scrutinizing the conduct

reference to the above allegations, Mr. Wagar Azeem SP/Ops MD

The Enquiry Officer shall in accordance with the provision of Police Rules 1975,

provides reasonable opportunity of hearing to the accused Police Officer, record/submit his ﬁndmgs and

make within (30) days of the receipt of this order, recommendations

action against the accused Official.

LHC Ismall is directed to appear before the Enqun'y Officer on the date + time

\‘

(SAJJAD K’l}i PSP

District Police Officer
; Mardan
Qb !

and place fixed by the Enquiry Officer.

as to punishment or other appropndte )


mailto:dporndn@gmail.com
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v - MARDAN

&
- e
Tel\/0937-9230109 & Fax No. 0937-9230111 .
Email dpomdn@gma:l com.

CHARGE SHEET

_ I SAJJAD KHAN QSPL' District Police Officer Mardan, as 'competent
authority, hereby charge LHC Ismail No 2637, while posted at RRU Mobile- II Katlang Clrcle (now

under suspension Police Lines Mardan), as per attached Statement of Allegations.

1. o By reasons of above, you app'é_ar to be guilty of misconduct under Police Rules,

1975 and have rendered yourself liable to all or aﬁy of the penalties specified in Police Rules, 1975,

2. : ‘ You are, therefore, required to submit your written defense within 07 days of the

receipt of this Charge Sheet to the Enquiry Officer, as the case may be.
3. Your written defense, if any, should reach the Enquiry Officers within the
specified period, failing which, it shall be presumed that you have no defense to put-in and in that case,

ex-parte action shall follow against you.

4. ' Intimate whether you desired to be heard in person. '

(SAJJAD KHAN) PSP
District Police Officer
Mardan .
AN


mailto:dpomdn@gmail.com
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;%"WOFF!CE OF THI:
DISTRICT POLICE OFFIC
- MARDAN

Te! No. 0937-9230109 & Fax No. 0937-9230111
‘Email: dgomdn@gmall com

/PA / Dated o 17 12020

FINAL SHOW CAUSE NOTIC

LHC Ismail No,2637, while/posted at RRU Mobile-1I Katlang Circle

(now under suspension & Central Jail ¥ as been involved in a case vide FIR No.323

dated 06-04-2020 U/S 365/302/419/420/448/47//470/170/171/15AA PS Saddar.

In this connection, during the course of Departmental Enquiry, conducted

by Mr. Waqar Azeem SP/Operations Mardan vide his office letter No.100/PA, (Ops) dated

24-06-2020, in pursuance of this office Statement of Disciplinary Action/Charge Sheet

No.261/PA dated 12-05-2020, holding responsible you of gross misconduct & recommended for

ex-parte action/dismissal.

Therefore, it is proposed to impose Major/Minor penalty as envisaged
under Rules 4 (b) of the Khyber Pakhtunkhwa Police Rules 1975. '

Hence, I Dr. Zahid Ullah (PSP) District Police Officer Mardan, in exercise

of the power vested in me under Rules 5 (3) (a) & (b) of.the Khyber Pakhtunkhwa Police Rules

1975 call upon you to Show Cause Finally as to why the proposed punishment should not be

awarded to you.

Your reply shall reach this office within 07 days of receipt of this Notice,

failing which; it w1ll be presumed that you have no explanation to offer.

You are liberty to appear for personal hearing before the undersigned.

Dated: &7 / 2;7:/’2020

| Copy to RI/Police Llnes (Attcntlon Reader) to deliver this notice upon the alleged ofﬁcml in

Central Jail Mazdan & the receipt thereof shall be returnied to this Office within (05) days for
further necessary action.

nnnnn
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S VUrEICE OF THE l6 .,;x;
\*" _SUPE INTE‘NDElNT OF POLICE .

e

b OPERATIONS & HI;}ADQUARTEREE y i
\ - MARDAN NP
/ g U Telli 0400937-02301 17 D x
/ T Fax:  0937.92301) | |

The Distriet Police Officer, ~ ~ .- N TE S

. ! | ‘
L E.Mail: Spopsl506(a>,gmaii.com
l_i\_ge_'__/PA,(Op;s)

/ : Mardan.

@ - abject: DEPARTMENTAL kN UIRY,_AGAINST® LHCISMATL,
o§ ) I -

j = Y

0? 2637. - ) - . . N .

;th6/710: SRS KN Lyl .'-“'x&' S R
/ Kindly refer to your office Memo: No. 76 l/PA dated | 2.05.2020 op . "
; the subject noted above. ‘ .

~ - -~ 4+ 0 . -
R - . 4y ' . v
3 [ . o 1 o
!

A//egati(ﬂn?: . : | ‘ | (" S - L . ’ o
; _The subject enquiry proceeding against LHG [smail No. 2637 was '
i initiated under the -allegatidng that he while' posted at »’RRU“M‘obiIe—] I Katlang

Lroceedings: K .
. Enquiry Proceedings were initiated. Accused officia is confined in
Central Jaj] Mardan, A “OPY of charge sheet along-with Statement of allegation
Wwas served upon him through office of the Superintendent Central I3 Mardan,

But he (accused official) failed to submit his reply so far indicating that he hag
: nothing to present in his defense. : . :
4 Moreover, |as per facts of the case he was inVolved] in the above
murder cage. Duting the course of investigation he made confession in hig

Statement got. recorded u/s g CrPe. In the whole episode he extended full

Co~operation to Co-accused in committing the offense whereby a young chap was
brutally killed after kidnapping. ' -

{ Recommendations:
3 ..—h——“‘_-”—'——-._ .

P Forgoing in view, an Exfparl‘qg‘gsg_t.l_p_n__.1.§w1.°_§_commenclecLsl gainst the

accused LHC Ismail No. 2637. f}.ny relief at th:sstqge_v?é_uki_be'dcemﬂedﬁ)

L e Y ""“-—-~-—""~--r'-->~~~~ AR O L S . LIRS . . L. >
encourage him tor dq.'J}g___slgg_I} like crimina] act_gwtles‘_JnA_fu__tku_gq. Hisl retention in

Palice force may Tead to- any odd’

Pu nis_!_q_ng_gn_t_,_Qf_Di.SJ,nis.s‘al.:?:jji.ms_ggyigg_‘_i_ti_pn}l,.e.l_j Police Rules 197

I

Situation. 'Hence, he maybeawazdedMa;g:
! ymended 2014,

Submitted please.

Superintendent of Police
“Operations & Headquarters
Mardan <i|
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. OFFICEOFTHE
DISTRICT POLICE OFFICER,
“MARDAN"

Tel No, 0937-9230109 & Fax No. 0937-9230111
Email: dpomdn@gmail.com -

'N@f}gfoz AN " Dawd_s{_ 100

ORDER ON ENOUIRY OF LHC ISMAIL NO. 2637

This orde1 will dlspose-off a Departmental Enquiry under Police Rules
1975, initiated against the SubjCCt ofﬁmal under the allegations that while posted at RRU

Mobile-1T Katlang Circie (now under suspensmn Police Lines Mardan), was placed under

 suspension and closed to Police Lines vide this office OB No.768 dated 11-05-2020, issued vide

order/endorsement No.2481-85/0SI dated 11-05-2020, on accou‘nf of charging in a case vide FIR

‘No.323 dated 06-04-202C U/S 365/302/419/420/468/471/470/171/1SAA Police Station Saddar

and proceeded against departmentally through Mr. Waqar Azeem. the s then 'SP/Operations
Mardan vide this office Statement of Disciplinary Action/Charge Sheet No.261/PA dated
12- ds- 2020, who (E 0) after fulfilling necessary process, submitted his Fmdmo Report to this

office vide his ofﬁce letter No.100/PA,(Ops) dated 24-06- 2020, recommPndmg the alleged

ofﬂiaal for Ex-parte action/major punishmént of dismissal from service. -

r

In this connection, vh‘e was served with a Final Show Cause Notice under
K.P Police Rules- 1975, issued vide, this ofﬁce No. 73/PA dated 20-07-2020, to which, his reply

was recewed and found un-satlsfactory R

Final Order : o E i
LHC Ismail was heard in O.R on 16-09-2020, but failed to present any

plausible reasons in his defense, therefore, awarded him Major Punishment of Dismissal from

i

service with immediate effect, in exercise of the power vested in me under Police Rules-1975.

OBNo._ 159 | |
Dated __///.¢_2020. o \ e

'l"!' “‘:f’

(Dr. Zahld Ullal') PSP
letrlct Police Officer
: Mardan
Copy forwarded for information & n/action to:- '

1) The SP/Investiggtton Mardan,




ORDER.

Th!c order will dispose-off the departmental appeai preferred by
Ex- LHC ismail No. 267&3 of Mardan Disirict Police against the order of District
Palice Officer, Mardan, whereby he was awarded major punishment of
dismissal from sefvice vide OB: No. 1568 dated 17.09.2020. The appellant
was precceeded against departmentally on the aliegations that he while posted
at RRU Mobile-Il Kattang Circle, was placed under suspension and closed to

" Police Linss, Mardan on account of involvement in a case vide FIR No. 323
dated 06-04-2020 U/S 365/302/419/420/468/471/470/171/15AA Police Station
Saddar, Mardan. A

Proper deﬂaartmentai enquiry proceedings were initiated against

" him. He was issued‘r‘harge Sheet alohgw'th Staterﬁent of Allegations and
Superintendent of Police Operations, Mardan  was nominated as Enquiry
Officer. The. Enquiry Offzcer after fulfiling codal formalities submitted his
fmd:nge and recomimended the delinquent Officer for ex- pdrle action by
awarding him major punishmeni of dismissal from service.

He was issued Final Show Cause Notice to which his reply was
received and found unsatisfactory. He was also provided opportuﬁity of self
defense by summoning him in the Ordef!y Room held in the office of District
Police Officer, Mardan on 16.09.2020. But he failed to advance any cogent
reason in his defense. Hence, he was awarded major punishment of dismissal :
frorn Service vide OB: No. 1598 dated 17.09. 2020.

Feeimg aggrieved from the order of District Police- Gificer,
Mardan, the - appe!iant prlefnrred the instant appeal. He was sun‘{umoneu and
heard in person in Orderly Room held in this office on 06.10.2020.

From the peiarusal of the enquiry file and service record of the '
appeIIant it has been found that allegations leveled against the appe!lant have
been proved beyond any shadow of doubt. Durlng the course of investigation

the accused confessed his guilt and circumstantial evidence were also
collected whnch established the nexus of accused with the commission of
offence. Moreov_,er, the involvement of appeliant in this heinous crifhinai casea is
clearly. a stigm‘é' on his .conduct. iHence, the retention of appellant in Police

Department will stigmatize the prestige of entire Police Force as, mstead of
fighting crime, he has himself indulged in cnm:nal activities. Moreover he
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- Police Officer,

. . . . |
- Service record is returned herewith.

-
1

_{,j‘,__,__-, ‘ S .. ¥ |
dy ;
e/ g ﬁ ';

. could not present any cogent juslification to warrant interferelnce in the order:

passed by the competent authority.

Keeping in view the above, I, Sher Akbar, PSP S.St Regional
N!iardan‘, being the appellate authority, find no substanée in the

appeal, therefore, the same i3 rejected and ﬁled, being devoid éf merit.

| ' Order Announced, '

Regianal Poli Officer,
" Mardan.

‘. J- . .

No. g3/ /ES,  Dated Mardan the_ /< — /© _ 12020.
Copy forwarded to District Police. Officer, Mardan for information

and necessary w/r to his office Memo: No. 290/LB dated 01.10.2020. His

. 1
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A A 'BEFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA,

PESHAWAR.
Service Appeal No. 15181/2020 -’

Ismail Ex-LHC District Police Mardan........... SR PO PO SO PO PRPPPRRRPROO Appellant

VERSUS
The Provincial Poliée Officer, Khybé_r Pakhtunkhwa, Peshawar and others

........................................................ e e RESPONAENTS

AUTHORITY LETTER.

Mr. Khyal Roz Inspector Legal, (Police) Mardan is hereby
authorized to appear before the Honourable Service Tribunal, Khyber Pakhtunkhwa,

Peshawar in the above captioned service appeal on behalf of the respondents. He is

also authorized to submit ali required documents and replies etc. as representative of

the respondents through the Addl: Advocate Genera_l/GoQt. Pleader, Khyber

Pé khtunkh'wa Service 'Tribunal, Peshawar.

Provincial Folice Officer,
Khyber P

(Respondgnt No. 01)

Regional Poli

_ Officer,
Mard

(Respondent No. 02) : .

L'

(Respondent No. 03)




e EI"N"-THE. COURT OF VA

© sums and amourits payable or deposited on ‘my/our account |

o VAKALAT NAMA

__ (Appellant)
- . (Petitioner)
| | . (Plaintiff)

L . VERsus B RO

~ (Defendant)

Do hereby - appoint ar;ard constitute  Taimur
Peshawar, to appear, plead, att, compromise

€Pasit, withdraw and receive on my/our behaf ail

n the above noted. matter,
erty to leave my/our -ase at any stage of the
Or i5 outstanding agairst me/us. , k

Dated g7 L '9% .

The Advocate/Counse[- is also at lib
proceedings, if hi§ any fee left unoaid

T (CLIENT)

~ Advocate High Courr -
. BC-10-4249 .
- CNIC: 1710]-7395544-5
Cell No. 0333-939091 6

OFFICE:

‘Room # FR-8, 4" Floor,
Bilour Plaza, Peshawar,
Lantt: Peshzwar
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KHYB PAKHTUNKWA - ' All commumcaqp_ns should  be
ER T addressed to" the ' Registrar KPK
- SERVICE TRIBUN AL PESH AWAR’ Service Trlbunal and not any offi cnal
By : "by name. :
i No. QIg /ST S o
; | Ph:- 091-92122,81' o
i o B Fax:- 091-9213262
e s om - Dated:_/ 3 Foos LI — 1202} , :

To
The District Police Officer,

Government of, Khyber Pakhtunkhwa,
Mardan.

“Subject: JUDGMENT IN APPEAL NO. 15181/2020, MR. ISMAIL

N am.directed to forwAard herewith a certified' copy of Judgement

dated 17.01.2022 passed by this Tribunal on the above subject for strlct '
compllance :

Encl: As ébovg

. REGISTRAR-..
~ KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL
PESHAWAR
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' : \ - . } . Se.r"u:e ' 'blﬂ'na:va

- Imran-Ud-Din, Ex-S.INo. 1375/p,.
Police Station Agha Mir Jani Shah, Peshawar.

D (APPELLANT)

|  VERSUS |
1. The Provmc1al Pohce Ofﬁcer Khyber Pakhtunkhwa Peshawar

2. The Capltal Clty Pohce Ofﬁcer Peshawar

3. The Senior Supermtendent of Police (Operatlori) P_eshaWar. :

~ (RESPONDENTS)

APPEAL UNDER SECTION 4 OF THE KHYBER .
- PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974 AGAINST
IHE _ORDER DATED. 28.12.2020  WHEREBY THE
APPELLANT WAS DISMISSED FROM _SERVICE ,AND
o AGAINST THE ORDER DATED 20.04.2021 WHEREBY THE »
~'5'F§1edw—day DEPARTMENTAL APPEAL _OF THE APPELLANT HAS." .
TR‘%*“‘”  BEEN REJECTED FOR RNO GOOD GROUNDS. |

e Il"
9 / y I Y PRAYER:

THAT ON ACCEPTANCE OF . THIS APPEAL THE, o
IMPUGNED ORDER DATED 28.12 2020 AND 20.04.2021 MAY L
KINDLY BE SET-ASIDE AND THE RESPONDENTS MAY BE
DIRECTED TO REINSTATE THE APPELLANT INTO HIS
SERVICE WITH ALL BACK AND CONSEQUENTAL
BENEFITS ANY OTHER REMEDY WHICH THIS AUGUST
TRIBUNAL DEEMS FIT AND APPROPRIATE THAT MAY
"ALSO BE AWARDED IN F AVOUR OF THE APPELLANT

Y prakhwe
h bc nYcptu K .
Kb‘;rv ice Fribunah . : A
E’ sub MW?"" . .




Serwce Appeal No 6598/2021

Date of Instltutlon 19.05.2021
- Date of Decrspn . 22.12.2021 '

Imran-Ud-Din, Ex-S.1 No. 1375/, Police Station Agha Mir Jani Shah, Peshawar
s : ' " (Appellant)

VERSUS

The Provincial Police Ofﬁcer; Khyber Pakhtun'khwa, Peshawar and two others. »
’ ‘ o : (Respondents) |

~

Asif Yousafzai,

"Advocate For Appellant

Noor Zaman Khattak,

 District Attorney For reépondents
AHMAD SULTAN TAREEN S . CHAIRMAN
ATIQ-UR- REHMAN WAZIR o MEMBER (EXECUTIVE)

h--nn---n--—w--—u--------w--—w—---—

 JUDGMENT

ATIE)-.UR-REHMAN WAZIR MEMBER (E):- - This single judgment

~ shall dispose of the lnstant service appeal as wel| as the connected Servrce Appeal

beanng No 6599/2021 “tltled Sheryar Ahmed Versus Provrncrai Pollce OsTICEI

, )
K hyber Pakhtunkhwa Peshawar and two others as common questron of law and

facts are |nvolved thereln

02. Bnef facts of the case are that the appelfants whn!e servrng as SHO:. it

ATEéTED ,ponce stations; were charged in FIR Dated 24-06- -2020 U/Ss 166/342/355PPC

| '<,-..v.c;;"""‘-'ih“""' cyber crrme Act 2016 Consequently the appellants were arrested and proaer
st ?s-ﬁﬂ&ﬁ"“

criminal procedure lmtiated agarnst them. Slmultaneously departmental'

proceedlngs were also rnrtuated agamst them and were ultrmately awarded with |




A VIR

t)‘h,\a-'.'w AR/ AR

i ta ks

Servide Vribuwet OVer o the appellants on the ‘Same day,

major punlshment of dlsmlssal from serwce vide order dated 28- 12 2020. Feeling’

aggrieved, the appellants ﬂled separate departmental appeals, which were also

‘rejected V|de order dated 20-04-2021, hence the instant service appeals with
prayers that the rmpugned orders dated-28-12-2020 and 20- 04 -2021 may-be set

_ aside and the appellants may be re-instated in ser\/ice with all back benefits.

- 03. Learned counsel for the - appellants has contended that the |mpugned

‘orders are agalnst law, facts and norms of natural ]USl‘.’ICQ hence not tenable and

liable to- be set at naught that the appellants has not been treated in accordance

with Iaw and their nghts secured under the Constltutron has badly been. violated;

that the appellants were not afforded appropnate opportumty of defense as no

regular inquiry was conducted agarnst the appellants that during the course of
dISClpllf‘lary proceedrngs ‘the appellants were behind the bars, inspite they were-
not assocrate' with proceedlngs of the inquiry, as such the lmpugned orders are

0 be set aside on this score alone that nelther statements of the wrtnesses

were recorded in presence of the appellants nor any opportunlty was afforded to

the appellants t0 cross-examine such wrtnesses that ‘the appellants were not
directly charged in FIR, but upon the statement of the complalnant u/s 164 CrPc

the appellants were nomlnated in that criminal case; that no statement of the

'complarnant was recorded in presence of the’ appellants durrng the inquiry

proceedings, which was a mandatory step in dzscrpllnary proceedlngs that no

t

charge sheet was communlcated to the appellants ansplte of the fact that the

appellants were ln jail and it was very easy for the respondents 'to serve show

- Cause notlce through superintendent of Jail, WhICh however was not done in case

',of the appellants that show cause . notrce was issued to the appellants on 24-12-

2020 Wthh was recerved by Supenntendent of Ja:ls on 28-12- 2020 and handed

that on the same day i e 28-12-2020,

the appellants were dlsrmssed from servuce which shows malafide on part of the

respondents that the appe!lants were mvolved ina crlmrnal case and as per CSR-




05.

3l

‘194—A, the appellants were required| to be suspended ffom service till the

conclusion’ of the criminal case pending agamst them but the respondents

without waltmg for dECISIOI'l in the criminal case, dlsmrssed the appeliants from
B
‘ .

04. Learned District Attorney for the respondents has contended that the

serwce in vrolatlon of CSR 194

appellants were proceeded departmentally on the charges of subjecting one

Radlullah ahas Armeray Tehkalay to mhuman and degradmg treatment; that a

|
crlmlnal Case was :also registered agalnst them u/s 166/342/355 PPC read with

sectlon 118 and 119 of KP Police Act, 2017 and sections 20/21/22 and 24 of cyber-

crime”Act, 2016 that the appellants were proceeded against departmentally on

-

the same very charges and they were| served wsth charge sheet/statement of

- .
allegations and SpP Cnty was appomted as inquiry ofﬁcer' that during the course of
' |

inquigy; the mqurry ofﬁcer found them gurlty of the charges leveled against them

that upon recelpt of ﬂnd:ngs of the mqwry ofﬁcer the appellants were |ssued ﬁnal

‘show cause notlces that after observmg all the codal formallttes the appellants

 were awarded with appropnate puntshment of d|smlssal from service vide order

|
dated 28-12-2020,

We have heard learned counsellfor the parties and have perused the
record. - - “.
' i
7
In order. to fully apprecrate the issue in hand, it would be useful to have a

gllmpse of the background of the case. Record reveals that a video was made

”~ .
viral on social ‘media by unknown persons where one Mr. Ridiullah alias Amlr
|

Tehkalay can be seen drunken abusnng senior police ofﬂcers whnch attracted

wrath of pohce in shape of an FIR lodged agalnst him in police station Yakatut,

thereafter another wdeo of Amir was made viral, where he is seen apologlzmg for

hns abusive Ianguage in hIS ﬁrst video. After few days,

|
person went vural wherein pO|lC€ officials can be seen mfhctmg brutal torture on

another video of the same

him. and strrp:ng him naked Hrgh handedness of police in the video came to the

)
-
DN




I|meI|ght wh:ch was agltated and condemned from every corner mcludmg pnnt .
and electronlc medra and which necessrtated the senior pollce ofﬂc:a!s to take
actlon against those mvolved in the |ssue In the first place, an FIR U/Ss'
166/342/355 PPC read w:th sectlons 118 119 of Khyber Pakhtunkhwa Police Act,

2017 and sections 20/21/22/ & 24 of Cyber Cnme Act, 2016~ dated 24-06-2020
was reglstered agamst three pollce officials, namely ASI Zahir Ullah and
constables Tauseef and Naeem who can be clearly seen in the video. Amir, the

vuctlm was produced before the court Of]UdICIa| magistrate, who in hIS statement

dated '01-07-2020 recorded U/S 164 CrPc interalia had divulged that he was'
tortured by pohce on the dll‘ECthl‘lS of both the appellants who at that time were
SHO PS Yakatut and PS Tehkal hence names of the appellants were also mserted

in the FIR dated 24- 06 2020 and both the appellants were arrested on 01- 07—

- 07. . On the other hand departmental proceedlngs were also initiated against -
| | - the appellants Berng mvolved in a criminal case, the respondents were reqwred :
| to suspend the appellants from service under section 16 19 of Pollce Rules 1934,
WhICh spec;ﬂcally provides for cases of the nature. Provisions of ClVll Serwce |
| | . Regulatlons 194- A also supports the same stance hence the respondents were
requrred to wait for the conclusron of the criminal. case, but the respondents

\ hast:ly initiated departmental proceedlngs against the appellants and dlsmlssed
; : . them from service before conclu5|on of the cnmlnal Case. It is a settled law that
: | dismissal of civil servant from servnce due to pendency of criminal case ‘against
| h:m would be bad unless such official was found guilty by competent court of law,
-Contents of FIR would remain unsubstantlated allegations, and based on the
same maxmum penalty could not be rmposed upon a civil servant. Reliance is

placed on PLJ 2015 TrC (Serwces) 197, PLJ 2015 TrC (Services) 208 and PLJ

2015 Tr.C. (Servrces) 152

é




N

\

‘ summons/parwanas to attend his ofﬂce but the
Tremiet

08. Placed on record is charge sheet/statement of allegatlons dated 03 07-
2020 contarmng the charges as dlscussed above and probable involvement of the
appellants in the brutality and recording and maklng viral the videos of the victim.
Record would suggest that such charge sheet/statement of allegatlons were not
served upon the appellants as the appellants at that particular time were in- jail
and it was very easy for the respondents to- serve it upon the appellants through
superlntendent Jail, but the respondents COnﬁned |ts proceedings only to the

extent of fulﬁllment of a formality, whi(fh shows malafide on part of the

) respondents. The aliegatlons SO Ieveled against the appellants are mamly ‘based

'on the statement of the complalnant but it was responsublllty of the inquiry

ofﬁcer to prove the charges leveled by the complalnant but the inquiry officer did

not bother to conduct a proper inquiry and whlle S|ttmg in his office, wrote a two

page rep hich is of no value |n the eye of law. The authorized officer failed
W\Wproper charge and communicate it to the appellant's alongmth

staternent of allegatlons explalnlng the charge and other relevant circumstances

proposed to ‘be "taken into con5|deratlon Framing of charge and its
.commumcatlon anngmth Statement of allegatlons was not merely a formallty but

it was a mandatory pre- requus:te which was tor be followed. Rellance is placed on

2000 SCMR 1743,

Pyl

;b

09. Report of the |nqu1ry SO conducted was. submltted on 24-11-2020, but it

cannot be terrned as a regular mqurry, as the same is replete with deﬂcaenc:es
- The lnqulry officer did not bother to associate the appellants with the inquiry

‘proceed:ngs knownng the fact that the appellants are behlnd the bars, rather he

has observed ‘in Chis report that the‘ appellants were called through

y did not appear before the

1\,

\\
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inquiry officer. It is rldlCU|OUS ‘0N part of the lnqmry oﬁ'"cer summoning-a person, -

who is behind the bars and not takrng the pain to attend tg them in jail, which

-

clearly shows that neither the appellants were associated with’ proceedings of the




mqutry nor were they afforded any opportumty to defend thelr cause. Such an act
on part of the inquiry ofﬂcer is a clear mamfestatlon of professnonal dlshonesty
and shlrklng respon5|b|l|ty, which raises a. question as to what would be the
ewdentnary value of the contents ‘of the mqunry report. The appellants were very _
clearly dlscnmrnated wh:ch however was not warranted. The Supreme Court of .
Paklstan in its Judgment reported as 2008 SCMR 1369 has held that in case of
rmposrng major penalty, the prmcnples of natural ]ustrce required that a regular

mquury was "to be conducted in- the matter. and opportunity of defense and
personal heanng was to be provrded to the cuv:l servant proceeded agarnst
otherwise civil - servant would be condemned unheard and maJor penalty of

| dasmassal from serwce would be lmposed upon him without adopt:ng the requrred

mandatory pIc dure, resultrng in manrfest injustice.

| \/J - 10. In the mqurry SO ‘conducted no effort has been made to prove the
A charges leveled against them nor statements of any wntnesses were recorded. In
absence of any-solid proof, the inquiry officer only relied on his own w:sdom Ina
manner, the appellants were depnved of the nght to cross- -examine wrtnesses_
resultlng in manlfest m]ustuce Reliance IS placed on 2008 SCMR 609 and 2010
SCMR 1554 Smce the appellants were in jall hence, they were unable to appear
before the inquiry offi icer, but the. inquiry ofﬂcer was duty bound to associate
them even in Jall and to afford them opportunlty of personal hearing, which

however was not afforded by the respondents and whrch smacks malafide on part

of the respondents It is"a cardinal pnncrple ‘of natural justice of universal

appllcatlon that no one should be condemned unheard and where there was

solrd ev:dence agamst the appellants Mere reliance on hearsay and that’ too

wathout confrontrng the appellants with. the same had no legal value and mere

}




T preSUmption does not form basis for imposition of major penalty, which is not

allowable under the law.

11. The reSpondents issued final show cause notice on 24 12-2020 ask:ng the

: ' 'appellants to respond W|th|n seven days of the recelpt of such notice. Record
| - ‘ would suggest that such.notlce was received by Superlntendent of Jail on 28-12-
] 2020 and was dellvered to the appellants the same day, but the respondents
: were bent upon removnng the a_ppellants from service, hence issued their
, | - dismissal order on.28-12-2020 without- waiting for reply of the appellants -which

shows a clear malaﬁde on part of the respondents We are conscrous of the fact

that the issue sparked the sense of insecurity at the hands of unlform personnel

besudes creating panic in the socrety, WhICh ultlmately Created uproar In order to

pacify the sentlments of publlc the haste of respondents in making. someone a

: .scape s understandable, but awardrng major punlshment without proving the

\/J | guilt is: not appropnate Purpose of deterrent punlshment IS not only to- maintain

balance with the gravity of wrong done by a person but also to make an example

for others as.a preventlve measure for reformation of society, Concept of minor

© penalty in- law was to make. an attempt to reform the mdlvrdual wrong doer. In

service matter extreme penalty for minor act deprlvmg a person from right of

earning l.welrhood would defeat the reformatory concept of punishment in

admlnlstratlon of]ustrce Reliance is placed on 2006 SCMR 60

12. Though the appellants were'granted bail by order of the Supreme Court of

Pakistan vide Judgment dated 18-12- 2020 but due to a typographical error in the

bail grant:ng order another order was |ssued by Supreme Court of Paklstan vide

\

judgment dated 24 -02- 2021 and the appellants were released on ba|I on 26-02-

2021. The cnmlnal case IS stlll pendin
d,\,,,» '

decided on ltS own merits in due course of time, but it is a well settled legal

g agalnst the appellants whrch will be

proposmon that cr:mlnal and departmental proceedmgs can run 5|de by 5|de

W|thout affectlng each. other but in the mstant case, we are of the consndered




' opinion that the departnﬁental proceedings were not conducted in accordance
wrth law. The authorlty, authorized offi cer and the inquiry off‘ cer badly falled to
abide by the relevant rules in letter and spirit. The procedure as prescribed had
'lnot been adhered to strictly' All the formalities had been completed in a
haphazard manner whrch depicted somewhat :ndecent haste The allegatrons SO

: Ieveled had not been proved. The appellants suffered for longer for a charge,
whnch_ is not yet proved. B
13. In cireurnstances, the ‘instant appeal: as well as connected Service Appeal
bearlng No. 6599/2021 “trtled Sheryar Ahmed Versus Provincial Police Offlcer
Khyber Pakhtunkhwa Peshawar and two others" are accepted The :mpugned

orders dated 28-12- 2020 and 20 04- 2021 are set asrde and the appellants are re-

" instated into service. The mtervenrng penod is treated as leave of the kind due. -

- The respondents still have an optlon under the provrsrons contamed in Rule

16:2(2') of Police Rules, 1934, rf decrsuon ln the criminal case was found adverse.
Parties are left to bear their own costs_. Fale be cons:gned to record room.

ANNOUNCED
22.12.2021
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I{ THE SUPRENME COURT OF PAKISTAN
~ ““(Appellate Jurisdiction)

- Present: _ )
‘Mr. Justice Manzoor Ahmad Malik ) . '
" > Mr. Justice Syed Mansoor Alj Shah

C.b. 1641 L/2018 -

(Aaamst the judgment of Pwyab Service Tribunal, Lahore ©
dated 16.04.2018, passed in Appeal No. 371 9/2015) )

Chief Secrctary, Government of the Punjab,’Lahore, etc. - ’

rerees Petitioner{s}
_ . ‘Versus
*Parveen Shad, etc. . .
. eenne. Respondenty(s)

For the petitioner(s): Rana bhamshad Khan, Addl. A.G. Pb.

I - a/w Sh. Waqas Law Officer.
. , ‘For thc,rcSpo;-ldcn't‘(s}: Mr. Safdar Shaheen Pirzada, ASC. -
Date of hearing: 08.02.2021 . o .
ORDER '

. . : e l )
Syed: Mansoor_ Ali Shah, J.- ;1 hc qucstlenp-ofmiat ’# "
ndiil
e~'bcl‘or<: fus'is whef.hcr the: rcspondent» who were mxtxally appom,tcd -'

-~

on contracL basis and were subsequcntly rcguldnzcd are °nutled 0. .,? .

pay protectlomfor'thc per:od they r._mamcd on*contract.\In- other., x .,:
- e
© words< whether a’ contractual empioyc_c is ertstled to'the Jast ..a]ary e

mcludmo ‘all the. mt.remcnts earned and -added to his salary over

theAyeaxs at the: tune &f his regulanza&on 3] :
- ' v T —— . '
e ,-—'""""# i i
2. Clause 6 of the Notification dated 19.10.2009 issued | ‘
bv the School .Educaticn Dcp'\rfment Coverniment of the Punjab, P
statcs as follows:- .
,.,"~ "6. The salary component of such cmployccs shalt te ‘
Ain accordence with the pay scales ‘plus the usual e
allowances preseribed for the posts against which
they are being appainted. The will, however, not be : .
.entitled to the payrient of 30% social security benefit ot
-, in Jicu of pension orjany .other pay paclcanc being L L NoE
drawn by them. However. pay of the contract . A
" : employeea belngy_appointed in the .basic pay .- "0

scales shall De flxcd at  the initinl of the:
respective . pay scﬂe'; anil the' increment!s)

already carned- duriug the contract appointment’ . _'

period” shall  ‘be | converted = into Persortal

Allowance."” (emphasis supplic . : e
. o : { Whasis supplied) LCESTED
' . . . 1. “" . ‘! R -
b . - .. [ - ) [\ [
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- 3. Lcamcd Addls AG.: submts that the respondents were '
appomted on’ contracw:thewycar 2000 and their services were
regulanzed from  the date of Notmﬁcé\tson* d,gttcd"f9 S107 20097?

howeVer they were regulanzed on thenr initial pay as it stood in the

yea.r 2000 and, thé subscquenf 111crcmcnts ini the salary over the . +*

next mne Sfé:a.rs wére nc-t mcluded m tllc sa.lary, but instead, werc i

SCparated from the salary and qonverted mto Pcrqonal Allowancc, :

o whxch was granted to ..he rcbpondents at the‘tu'nc of regularizatlon ;

Addl AG. when asked .whethcr by not including the increments in

-

' the salary tﬁnder clausc 6 of thg Not:ﬁcataon and converting them.

into Peyr 'sonal Allowance. the terms an:i condxtlons of service of the

4 8 & wea wemp ve  es v

A 'cspondent cmployees were advcrsely affecicd in as much as, they
would ot enjoy . the -same- fi nantial ‘benefits which they would

-

- havc “had their ﬁnal -salary bccn “cohsiered. &t thc Umc “of | .

-

.o ,rcgularlzatlon Hc. pomtf.d out that by converting the increments :
s received by the rcspondmts over the years into Personal Allowance
": " and reversing their sala‘ry to the initial salary, all the future
:increments’ and bcneﬁts Would be dcnommated with the initial

salary thereby adveysely allccting the .financial prospects of the

respondents.
*_‘/——-—-— - .

; ) 4. We have examined the said Notification and are of the
view that clause 6;1' prbéuccd hcreunder is"not orily harsh’and

.
’
]
[
NS L S8 S @ - A b + - o it & - = —
.

unreasonable. but -also offends the rxght to livelihood add*right- to

™y

dignity ensured by the Constitution under Articlés 9and 1476 the"
Constitution. It is absurd to imagine that a contractual cmployee

' . 3
who has served the department for over nine years and has carned

“increments, upon x.'cgulari:'zatibn is taken back in time and given :
the initial salary on which he started his contractual service career
almost a decade back. Regularization is.a step up ‘and must

"prov1dc better termis and concutlons ‘of “service; i not thc same.
Regularization cannot make the cmployce worsc ioff by réduciiig hlS
sa1ary and going: baclmn time by alrnost a: decadc and making the

m'tBS’rFD i

: cmployce start all over aga.m on-his initial salary. 9_,

L)
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5. .. [for the above rcasons, we are in agreement with the i %
. DL
reasoning of the 1mpumcd Judgmcnt and thercforc are not mclmcd ! z' :
,‘.3 4 N
to mtcrxcrc ins thc'mlpugncdzjnd%m’mt Therefore, :this pet don.is " -
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