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Appellant with counsel and Mr. Muhammad Jan, GP : 

with Muhammad Ilyas, SDEO for the respondents present. 

Arguments heard and record perused. Vide our detailed order
j

of to-day in connected/Service Appeal No. 103/2014, titled

“Muharnmad Afzal Vs. ^^Govt. of KPK through Secretary
(

Elementary & Secondary Education Peshawar etc.”, this appeal 

is also disposed of as per detailed order. Parties are left to bear 

their own costs. File be consigned to the record.

,• 09.2.2015

ANNOUNCED
09.2.2015
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Appellant in person and Mr. Muhammad Jan, GP with
I

Muhammad Ilyas, ADO for official respondents present and 

reply filed. Copy handed over to appellant. To come up for 

arguments on 08.j(S|9.2014. Rejoinder, if any, in the meantinle.

20.6.2014

!■

. MEMBMEMB

Appellant with counsel and Mr. Muhammad Jan, GP
•I

with Muhammad Ilyas, SDEO for the respondents present. The

Og.09.2014

learned Member is on leave. To come up for the'same on

21.1.2015.

'•j-'f'Vfv.

Appellant with counsel, and Mr. Ziaullah, GP with 

Muhammad Ilyas, SDEO for the respondents present. 

Arguments heard. To come up for order on 09.2.2015.

21.01.2015
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Appellant with counsel, Mr. Muhammad Jan, GP 

with Khursheed Khan, SO, Sajjad Rashid, AD and Abdul 

Jalil, Assistant for respondents present. Respondents No. 3 

and 4 were also summoned personally. Respondent No. 4 

in person present. Syed Ihsan Shah, ADO appeared and 

stated that respondent No.3 informed him telephonically 

to appear on his behalf because respondent No.3 was busy 

in other affairs. Salary of respondent No. 3 is attached for 

not obeying the order of the Tribunal.

7.5.2014

/ «

/.

Arguments on stay application heard and record 

perused. Respondent No. 4 stated at the bar that the 

appellant has been relieved from GPS Bori Saghri, 

Shakardara by the Headmaster. Therefore, his application 

for interim relief is rejected. To come up for written reply 

on main appeal on 20.6.2014. Copy of this order sheet be 

sent to District Accounts Officer, Kohat and Secretary, 

E&SE, Khyber Pakhtunkhwa, Peshawar for information 

and necessary action.

Z-MEMBE

DEO (Male) Kohat appeared in person and 

requested for requisition of file for to-day. Case file has been 

requisition^. He submitted an application for release of

salary attached on 7.5.2014 which is placed on file.
\

Application is 'a^llowed and salary of DEO (M) Kohat is 

released.

20.05.2014 \
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Appellant with counsel, Mr. Ziaullah, GP with Syed 

Ihsan Shah, ADO and Sajjad Rasheed, AD for the official 

respondents present and requested for time. None is available 

on behalf of private respondent No.5. Fresh notice be issued 

to him through registered post. To come up for written reply 

on main appeal as well as reply/arguments on sta^ application 

on 6.5.2014. j /V

31.3.2014
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Appellant with counsel and Mr. Muhammad Jan, 

GP with Khursheed Khan, SO, Sajjad Rashid, AD and Abdul 

Jalil, Assistant for the official respondents present and 

requested for time. None is available on behalf of private 

respondent No. 5 despite proper service, hence placed ex- 

parte. To come up for written reply on main appeal as well as 

reply/arguments on stay application on 7.5.2014. Respondents 

No. 3 and 4 will attend the Tribunal personally on the date 

fixed. Mr. Abdul Jalil, Assistant is directed to inform the/n.

6.5.2014

\
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Mr. Muhammad Afzal in the connected appeal present on10.02.2014

behalf of the appellant and requested for adjournment due to

non-availability of his counsel. To come up for preliminary hearing

on 04.03.2014.

ember

Counsel for the appellant present and moved an application 

for early hearing; that the instant appeal fixed for preliminary 

hearing on 04.03.2014 may be fixed for today. Application is 

allowed. File requisitioned and preliminary arguments heard and 

case file perused. Counsel for the appellant contended that the 

appellant has not been treated in accordance with law/rules. Against 

the impugned transfer order dated 03.10.2013 of the District 

Education Officer, Kohat, he filed departmental appeal on 

05.10.2013, which has not been responded within the statutory 

period of 90 days, hence the instant appeal on 16.01.2014. Points 

raised at the Bar need consideration. The appeal is admitted to 

regular hearing subject to all legal objections. The appellant is 

directed to deposit the security amount and process fee within 10 

days. Thereafter, Notice be issued to the respondents. Appellant has 

also filed an application for suspension of the impugned order dated 

03.10.2013. Notice of application should also be issued to the 

respondents for reply/arguments. To come up for written reply on 

main appeal as well as reply/arguments on application on 

31.03.2014.

18.02.2014

\\
18.02.2014 This case be put before the Final Bench for further proceedings.

4'^
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Form-A
FORM OF ORDER SHEET

Court of

104/2014Case No._

Date ct^brder 
Proceedings

Order or other proceedings with signature of judge or MagistrateS.No.

31

f,21/01/2014 The appeal of Mr. Muhammad Khurshid resubmitted 

today by Mr. Hassan U.K. Afridi Advocate may be entered In the 

Institution register and put up to the Worthy Chairman for 

preliminary hearing.

1

2 This case is entrusted to Primary Bench^ preliminary 

hearing to be put up there on /

t./
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The appeal of Mr. Muhammad Khurshid PST, GPS Badasam Kohat received today i.e. on 

16.01.2014 is incomplete on the following scores which is returned to the counsel for the appellant for 

completion and resubmission within 15 days.

1‘ Copy of order dated 18.3.2013 mentioned in para-3 of the memo of appeal is not attached 
with the appeal which may be placed on it.

2- Page No.8 of the appeal is illegible which may be replaced by iegible/better one.
3- Sub-rule-4 of rule-6 of the Khyber Pakhtunkhwa Service Tribunal rules 1974 requires that 

every civil servant to whom relief claimed may affect, shall also be sown as respondent.
4- Annexures of the appeal may be annexed serial wise as mentioned in the memo of appeal.

41 ys.T,No.

m I

/2014.Dt.
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SERVICE TRIBAL 
KHYBER PAKHTUNKHWA 

PESHAWAR.
Hassan U.K. Afridi Adv. Pesh.

A
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BEK)HE THEVEHTBEH PT3KHTMEHAWA SERVICE TRIBUNAL,
PESHAWAR.

%

/ 2014.SER'^/ICE appeal NO.
ersEseeecB

MUHAmAD KHURSHESD . s/O KUHAMMAD ABBAS KHAN . . .PETITIONER.

VERSUS.

Govt: OP K.P.K. THROUGH SEGHETART ELEMNTARY

& SEGONUARY education PESHaWAR & OTHERS .... RESPONDINTS.

eessessssseosss

INDEX.

S*No. Description of documents. pages.

1. service APPsal.

Application for Stay impugned order. 

Service Card.

Transfer order on the basis of 

Notification dated 18/3/2013.

Transfer order dated 3/10/2013.

1-5
2. 6-7
5. 8
4.

9
5. 10

6. departmental appeal, 

postal receipt.

11

7. 12

8. C.N.I.C. 13
9. List of urban union council of appellant. 

Wakalatnama.

14

10. 15
eseiestsetaBDs & Bas&eeeBC»esfisesBeBfBeses;asesefeesser£rst&:essseae:s apas tssEsessBBseistBB

Through s-

( HASSA 
j^dvocDated . /1/2014. /
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BEFORE THE KHYBER HJKHTUMHAWA . SERVICE TRIBOTAL,

PESHAWAR,

lik / 2014.SERVICE APPEAL NO.
S SS a S B 85

Muhammad Khursheed son of Muhammad Ahhas^Khan,

PST/ PTC Teacher , Government primary school Badassm, 

Shalcardara, Kohat APPELLANT.

VERSUS.
1. Government of K.P-K. through Secretary Elementary 

& Secondary Education , Peshawar.

2. Director Elementary gj Secondary Education ,Peshawar.

5» District Education officer, (Male) Elementary & 

secondary Education , Kohat.

4. sub Divisional Education Officer, (Lachi ) Elementary

ShsOcir Hussain ,PSr>-CTe_ach;er) Govr. prxmaiy 

school Banda Rathe Khan ,shakardara,Kohat

& Secondary Education, Kohat

5.
RESPONDINTS.• • .

ts es s «e s e IS s e 83 e B s B B
APPEAL UNDER SECTION =4, OF THE K.P.K. SERVICE

TRIBDNAL acts, 3,Wv» against THE IMPUGNED ORDER
^ ' ...

OF TRANSFER NO. 7105-8, DATED 3/10/2013, WHILE
\

THE DEPARTMENTAL APPEAL FILED BY THE APPELLANT

ON 9A0/2013, HAS NO RESPONSE / REPLY.

SBSBB

>RATER IN APPEAL;- on acceptance of this appeal the

impugned order dated 5AO/2013, PASSED by the

Respondent No *5* on the proposal of Respondent

No.4, may kindly be set-aside and the Respondents

may kindly be directed to remain the appellant on
■ h-
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duty in. Government primary school BADASAKt SHAHARDARA

KOHAT, 8aa«d posted the appellant to his nearer union

Council school*
■'i

Any other relief which this Honourable Tribunal

may deem fit/ proper for the safe administration of

OusticB.

ssssBssssa

RESPECTFULLY SHEWETH:

1. That the appellant was appointed as p*T*C. Teacher

in Education Department on 15/1^/1985, * ( Copy of

service identity Card is attached ).

2. That from the date of appointment the appellant

performed his duties well and to the entire satisfaction

of the Superiors,

5. That the appellant was transferred from Government

primary school Spinkai Kala to Government primary

school .Badasam on 18/3/2015* ( ^opy of Transfer order 

is attached ).

4. That the appellant again transferred from Government

primary school Badasam to Government primary school

Banda patha Khan on 5/10/2013*

■ ■
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5. That the appellant aggrieved from the Transfer order

vide dated 5/l0/2013» filed an Departmental appeal «

which has not been responded , hence thissgervice

appeal on the following amongst the other grounds:-

G RO U N D S

A)o That the impugned order vide dated 5/10/2015, is

against law , facts and justice and is liable to be

set-aside.

B). That the appellant has not been dealt in accordance

with law and Rules •

C). That the transfer order of the appellant dated 5AO/2013,

is based on malafide intention , hence not tenable.

D). That the appellant has been transferred from Govt:

primary school Spinkai Rala to Government primary school 

Badasam on 18/5/2015, and after six (6) months the

appellant again been transferred from Government primary

school Banda patha Khan ,Shak6Lrdara Kohat, on 5/lO/2ol5.

E). That according to the Policy of provincial Government

he must be posted in a school of his own union Council

while he has been transferred toa Govt: primary school

Banda Patha Khan which is away of 42 k*M. while the

Govt: primary school Badasam is away of 11 k.m.
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That the appellant has a right according to the?)•

provincial Government policy /Rules / iTotifications,

to be posted in a school of his union Council as nearer

to his union council.

That the appellant has the right to be posted at Rural-1G)-

union council shakardara, Kohat.

That some other grounds may be adduced at the time ofH).

arguments with the permission of this .Hon*ble Tribunal. .
*. '
(

/
It is, therefore, most humbly prayed, that on

, '-1

acceptance of this appeal , the impugned transfer order

dated 3.10.2013, may kindly be set-aside and the Respondents

may kindly be directed to remain the appellant on duty in
5 '

Government primary school Badsam ,Shakardara KGhat or posted ' ^

the appellant to his nearer union Council school . *'

fr.Any other relief which this Hon'ble Tribunal may deem ?I
fit / proper for the safe administratic

< •
. !•

Through
( RfDI )

Court,Advocat
IL A/2014.. '//Dated : PeaMwar.

' . ^

I *•

'4*51■t

4^:'' -



^ i
•v •

. p

BEFOHB THE KHYBER HTKHTUNKHAV/A SKRVICE-TRIBUKAX,

PESHAWAR.

/ 2014.IN RE: SERVICE APPEAL NO.

sssssssa

Muhaanmad Khursheed s/O Muhammad Abfeas Khan Appellant.• • *

Versus.
Govt; of K-P.K. through secretary Elementary 

& Secondary Education Peshawar ^ others . . .Respondents.
SSSSSTBSE'

A P P I E A V I T,.

I, Muhammad K^ursheed q/q Muhammad A^has Khan

do hereby solemnly affirm and declare on Oath 

that the contents of the accompanying service 

appeal are true and correct to the best of my 

knowledge and belief and that nothing has been 

concealed from this Hon*ble Tribunal.

DEPONENT.
/•..

j
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BEFORE THE KHYBER FUKHTUNKHAWA .SERVICE TRIBUNAL,
PESHAWAR.'

/ 2014C ®M» Ro*

IN
/ 2014.service Appeal No#

SBBSSa —SBSSSSB

Huhammad K^ursheed s/o Muhammad Abbas xhan . # Applicant#
APPELLANT.

VERSUS.

Government of E#P.K. through Secretary 

Elementary & secondary Education & others . RESPONDENTS.• • r
BBSS BBBB

application for the suspension of the impugned 

ORDER datei:5AQ/®?:4-^, till the final decision of

THE INSTANT SERVICE APPEAL .
SBBBSSSSBB

RESPECTFULLY SHEWETH; '

That the appellant filed the above noted service ,1.

appeal alongwith this application which has sufficient

chances to succeed#

2. That the appellant has good prima facie case in his

favoxir# as the same is on very strong grounds#

3. That the balance of convenience is also lies in favour

of the Applicant / Appellant#

4. That if the impugned transfer order has not been

suspended , then the appellant will suffer an irreparable

loss#
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That the grounds of appeal may please be consider5.

as integral part of this application •

It is, therefore, most humbly prayed that on

acceptance of this application , the impugned transfer

order dated 5/10/2013 of the appellant may please be

suspended till the final decision of the main Service

appeal. V
Apply^^^^ppellant 

:hursheed.MU.

Through:-
( HASSAN TJ;K.pRIDi: ) ' 

Advocate,High Court, 

Peshawar./1/2014.Dated:-

s

.J

AFFIDAVIT.
I, j^xihammad Khursheed s/o Mohammad ^'^as Khan ■

Teaoher Govt* primaiy Badasam* Kohat,

do, hereby solemnly affirm and declare on Oath that

the contents of this application are true and correct 

to the best of my knowledge and belief and that 

nothing has been concealed from this Hon'ble Court/ 

Tribunal.

V

//
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Primary Sctimt Tnntjtcr . ' ■

Govt. Primary School Spinkai Kala
Shakardara J.

■'V- : '
1

^^'oCoTm); E&S EDUCATIONDATE 01- ISSUE. 04-12-2012
/ssu/ngAutrrai^J:Lfa* w

;
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j S2»s,^»iy . ■
Date of Wrth|6i;^^|w^?“‘’' °* ,.
ID Mark; Mole on'RIgWvvHf '®iv ’*-’^-’9*3 
Address: Moha.IaH

' Shakardara
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notification

.a/03/20n.o?S!p,i::;^orta;;Ss'’;4”^;sS
i »i;>11^

:»;•IIu.-.I'- s.
Name‘ 'i: ■:■ From

lo

ii;^
i Zafruliah PSI lTBFS-15 Gl'SNo.l City

GPSNo.5 City ;i 2 Zubair Almiatl PSHTSPS-I5 GPS Tdisil Gatoi: GPS Asgltari Molam 3 IjazMirPSMT BPS-15i MPS Zawaki Banda
CP5 Lai Mela

<1 Nacem Klian PSl lT BPS-15^, I M GPS No. I Jiingle.KlicI
GPS No.I Doctor Batidni:u. 5 Hamid Ullah Khan PSI IT BPS-15

GPSNa,?ia| Khd 

GPSCIiambaiH •'

H'. GPS DakliliTInbbi

6 Abdtir Rashid PSMT BPS-15
GPS Cltainbai

;
-•.

7 Muliammad Saecd PSHT BPS-15;•
CPS Hawasi Banda

OPS Hanasi Bandai
Mchmbod Khan PSHT BPS-158

GPS l-laivasi Banda GPS Lachi Payaii 
No.2(Maika2)ili 9 GPSNo-l Marai BalaMushlaq Hussain PSHT BPS-15 ly'

GPS Kizar Bandam i10- Fazil Khan PSHT BPS-15i CPSNoor Abiid
GPSNo.J Sumari Payun ;y'

Ml MiibasilirNaccm PSHT BPS-t511
lit GPS Mo. 3 Jungle Kliel

GPS No,3 Jungle Klid•-
!1^

GPS'No.3 jungle Klid
GPS No.2JurGii"lli-; 7^-

vX P Rdinian PSHTDPS-15i GPS Miisal GPS Janak

y^bdlil?.••• 14 Ghal'or PSHT BPS-15 Gj’S Bjjri Sagliii/ iCPSNo.l Chorlaki

I- . '5 •Abdul-Raliiin PSHT BPS-15 GPS No.I S/Darra GPS No.2 S/Oarro

/i J/j16 Muhammad Kluiisliid PSHT BPS-15 Gi’S S|7iid;ai kahi GPS Badasaiii,v'

17 Muhammad Nazir PSHT BPS-15 GPS Slier All Baiula
GPS Maiidoori No.lLaclii)

i >M.%
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No TA/OA is alio‘ ..!
Charge rcporl :;iu');
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i vl Ix) •aiom.U'jJ ic all concernedi

1., jf'
To P-cnnui^:: j__

G hi Kija'cr h};iiiiNafccs Ahmad PST:- 
:Muham:nad 
i^urshia.PST

A%rrh-iiu| PST_"
Muharaj-aac!

I§JH:ji'2aiX „ __
Mil!rjnura'id Isn^ii!,PST 
Muhammad Raui'.PS^i''" 

7 iv^chammad Saaod.PS'r 
Muhammad 

__!^.-shid,PST .
Zai'cef Khan PST '

A

•GPSKiiTori Killn .
”GPS Banda. Fc:haKhanJ 'A SWaBi-N^SNoA/

■ i
s. i

* t

C; S Miiiadiua P

r
S'•

GPS -^iX'Avcki ■ 
GPS ’;Na''d;-;’ka

I i >T ^A- SNoT 
VV>SM-ir7lT

t

klV^.-t \;> r. 5 G Sr,' i/Dar- ^PS Miaiki’ana Col any
Cl.oi-hild ■ 

. I GPSD:-:Raur‘$hah 'j ■
I GPS,S/Uar:iNo.4 ■• ’ c,

■ !;■-'■ , 6 ly.h^vA'if.....
......

-. VSNp.f 
r'v'SKhxS

•T
<;

____
'G s .sir.a^'-ahi'•' ■' g-:

- * M \
\' I. MS

_C s Spi.xr.aii
___ ____________________ S _ __
Saexl ui- Rchnxin PS'l”" C* sNoP’'' hai\lijni 
_____________ C; ..rihnii

i I GPS'Gu:&L!.-a S.No.lii 
\T>i7o ! 
VSNc‘t2.

J? Jalu-.nxii) PST GPS Spinmai’l
GPS Bo:i Saghri I

ii ...A11

n Amir’SulcnivPST ' 
Shakir Hussain.PST . •

'SajjadNa/im PST •
Ahd'jl j-iarnid PST 
Muhammad Saced 
PSH:r——-----------------o____ _

.Muhammad IGunran 
PSHT' ! .

_C. S !ioi'i ha"!'.riii 
'’jiiind:; I'uihaKhan

-G- -^Mrhi'h^Khd -
5 i ^ ihuivai .‘ayap.
G. ■' liiiaiul lhi!?'iuaw.

GPS Androoni Chashmi Ari:. VSK'0.11mi
GPS-Badasamt. ., r ■■ Md: "VSNo.2
GPS Kirosam VSNo.i

cGi^SJghard Bakhuiwarji .fij' VSNo. 16 
GPS Glnirzai Puyan f • -7

■ . i-y
y ir

J

V

. VSNu.iS; •: ■ i ?•0
•Jn4 G- S Naiidiai 'GPS Gi'. Siiah Kh.el - li;*’’ t;

:.:hK..U
• :■ N'ShM.!41

I.

; 78 -M.Rahim PSHTI G. Clu:;.Ui'.. ___.» I GPS kak\van ■. ! •:: -- .‘•4 dvSN'o.lO
\-5Vy •?J /

{1

(ZAKIDlkA.SPU:'-.. , 
DISTRICT .GOoCAJidH'Oi'-iMCBK 

^MAMMAOliA-p;
-rfaW.;... 3._; m ■ ■ /20J3a.

i

t- I

o! yhf'S ■' 't^cist.N;
i . 1

. ! r.ii
■■'Pi h- hvT

. UHu'.ct AccounU'. OlTiccr K i:d .■ 
:i;.SDiiq(M) Rohai^: l.achi 
.'i. ASDiiO Circle Concerned 
4: Head Teacher concerned

( •i.
y

ii
a •

t.

” L
y

X

'■ i I■,

. !\ : ^ ii' ••.= :»
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fpkSX----________________ J>—XA(;eJL

OAA

.OLOV^

Ti^inJi

r fi/OP h '' j
Acid/ y y)4'>^fy > Ali

h
v.5A;o-3

th/yjl )) ^f/y/y/2,________li-v^

(j:_Mafee^ A/wn^^J PiT,

GlLbaAiOm^ Gy^Lfefe/^
G fl- lO/a^/yi. CeAji^.GOF. OJtMdlA KtX___

0)(P Oqa^/u Ifl/ FiP^ f^Ato^cF)'
G>P.ilHiaAd^^^'__
G)PANfiX/bi< Ado

eA^FST. ^FS.Ne^iLhc/LjFt!_ GP^'P&f'A ^Al, iI/j-m- /
>^^/jWwmvC_ XP l/<sl'\£i/_P6T'GPS Sb^y^c/^/' Qp^ $/0)ci4ifi,

K kct^-------- P/.}—^PF/ti)\rrJl/U
1)2(1,})____

ll^6aee(/~M:_F.ekrni^^^

H^PmA_S/Lk^n

il- FhhLvmfd—Xku/t^LJijPA-

LA‘^Am!iA_PmF_PttT ^P/_0}\^bj//i.jk.

i
VJT/l^-^

'i/i-N>-^' 

^‘>-N>L, 

VJA'5 -7

I!zl

L

^j/v,--r

.\lhprl2 

.^kA'c- f

.VJ/J'- A

____ limlAlA
pS'^. -GPP^ Mioa^^___GpF SjX'c

__ 3^^/'.
PJ>^. ^G>P3 l^/u A'acI/wf^f S^'

Ilf-^-A^^e/^tkzim—pSj__^.PLlGiAAAXK GPA_JC/A(Pd>^
I F-A4/_3tm /^PIZ.—'^^FlGPuAii^P^tP 0>PF-DkMJ.3Mh/(xi i/imJ 

iLVIK,lNLmrcf/.^ati/^PZJiJ^OiPlj/y^JalOt^ 'QPLP)hMiV>^i. V/r^VjT
/-k.Plu\r'f\m,nA^XO(lTt/iA)^.^PJjFJFj}>P}. ^ OyP£ QA. FA^ XhP ,^/yHiA

___  \/)r/1,/o
Oi'P)k)iA

y^/vyf

7l^r-S . A<A- 3-//y 9/^
fiyi(/tF /fopa-f
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BEFORE THE KIBYBEH FTJKHTTJNKHAWA SEHVIGB TRIBTJRAI.,
PESHAWAR,

/ 2014.O.M. NO.

IN
Sei*vice APPeal No. / 2014.

sBesscsee

Miahammad K^ursheed Govtj of K-P«K. throiag secretaiy 

(E & SE) Peshawar & others.
versus ...

BBCseBB

application fob heahing of the above titled

CASE FOB today OR TOMARBOV.
BSSSSBBSSSSS

Resp^tfully sheyjeth;

1. That the above titled Case has been fixed before this 

- Honourable Tribunal on 4/5/2014.

2. That the appellant has not been relieved « but number of

notices have been sent to the appellant.

3* That the Stay application has been filed with this appeal.

4. That the appellant has a good prima facie Case in his favour.

It is, therefore, most humbly prayed that on acceptance of

this application, the above noted titled appea/kindly be 

heard today OB tomarrow.

Appellant

Through
( HAS» 

Advc/ofe
^FEIDT ) 
Peshawar.Dated . 1^2/2014.



\ ■

f

BEKIEE THE KHTBEH PtJKHTtINKHAWA S,KR7T0B TRIBmAI,,
PB3BA.WAB,

/ 2014in Re. c-M. Uo.

IK
service APP®al NO* / 2014.

esssetBsse

Mnhammad K^inrsheed GOvt; of K-P.K* through seorg-feary 

(,B §6SB) Peshawar g, others.
versus.«• •. • .

eeieet

AFPIPA7IT.

I, nuhaismad Rhusheed s/O Huhammad Ahhas Khaji r/o Shakardara, 

Tehsil LaGhi & District Kohat, do hereby soleknly affirm and 

declare on Oath that the contents of the accon^anying 

application are true and correct to the best of Bay knowledge 

an# belief and that nothing has been concealed from this 

Hon»ble conrt/ Tribunal.

TfEPm
A

Muhammad ieed.
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t BEFORE THE mSEE PDKHTtINICHAWA SERVICE THIBUHAL, 
PESHAWAR.'

f I

O.M. No* / 2014.

UT
Service j^ppeal iTo. / 2014.

\
Muhammad Khursheed ... Versus Govt; of K*P«K» throug S®cretaiy 

(II & SE) Peshawar & others..
• • •

Bessstoe

APH.ICA^’ION POE HKAEirrG OF THE 

Case for todat or tomarrow.
ABOVE TITLED

Reapectfiaiy sheweth*

!• That the above titled
i

Honourable Tribunal On 4/3/2014.
Case has been fixed before this

2. That the appellant has not been relieved 

notices have been sent to

but nxamber of

the appellant.

3. -That the stay application has been 

That the appellant has

/
filed ivith this appeal* 

a good piima facie Case in his favour,.

\

/

It .is, therefore, most himbly prayed that
• r

this application, the above noted titled appeal 

heard today OR’tomarrow.

on accep.tance of!
/

may kindly be

/

APP.ellant
I

1

Through;-,;

('I ^rorDr )
Peshawar.Dated . 17/2/2014.- :

\
:

• t.:
1

Jh •
I

i
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BS?OHS -THIS rHYBER PUKHTTJIIICHAWA SERVICE'mRlWAL, 

PE3H WAR, .

Xn Re. c.M. No.- / 2014

IN
Service Appeal np. / 2014.

KTohanmiad Nhursheed versus Covt; of K-P.K.-through 

(E S:SE) Peshawar g. others.

. . . . . . . Secre-feary

H

P I D.A V T T,

I, Muhammad:Khusheed s/q Muhammad 

lehsil Lachi & District in ' 

declare on Oath that the 

application

Abbas Khan e/q sbakardara, 
Nohat, do hereby soleknly affirm ,and
contents of the accon^anying 

are true and correct to the best 

and: belief and that nothing has been

;

of my knowledge 

concealed from this
TTon*ble court/ Tribunal.

deponent. ■

Muhammad Khursheed.
\4‘
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BEFORE THE HON'ABLE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA PESHAWAR.

Appeal.No. 104/2014

Mr. Muhammad Khurshid S/9 Muhammad Abbas Khan. PST/PTC Teacher Govt Primary School Bada
Appellant.Sam Shakardara Kohat

VERSUS

1. Governmentof Khyber Pakhtunkhwa through Secretary Elementary & Secondary Education Khyber 
Pakhtunkhwa Peshawar.

«
2. Director (E&SE) departnrient Khyber Pakhtunkhwa Peshawar. ' • - ,

3. District Education Officer (Male) Kohat.

4. Sub Divisional Education Officer (Lachi) Elementary & Secondary Eduaction Kohat....;... Respondents.

♦

I N D E X
S.No. Description of Documents Annex Pages

Affidavit1 1

2 Para wise comments signed by Secretary, 
Director, DEO(M) Kohat and SDEO (M) 

PRY.LACHI

2«3

3 Para wise comments vetted by Govt. 
Pleeder.

4-5

^ X *
Sub Divisioiwrducation Officer

(Male) Primary Lachi Kohat

rv- •»

.1:
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BEFORE THE HON^ABLE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA PESHAWAR.

Appeal No. 104/2014

Mr. Muhamiriacl Khurshid S/o Muhammad Abbas Khan. PST/PTC Teacher Govt Primary School Bada
Appellant.Sam Shakardara Kohat

VERSUS

1. Government of Khyber Pakhtunkhwa through Secretary Elementary & Secondary Education Khyber 
Pakhtunkhwa Peshawar.

2. Director {E&SE} department Khyber Pakhtunkhwa Peshawar.

3. District Education Officer (Male) Kohat.

4. Sub Divisional Education Officer (Lachi) Elementary & Secondary Eduaction Kohat Respondents.

AFFIDAVIT

I Muhammd Ilyas Khan SDEO (Ml) Primary Tehsil Lachi (Kohat) do hereby solemnly affirm and 
declare on oath that the contents of the accompanying Para Wise Comments on behalf of 

respondent No.l are true and correct to the best of my knowledge and belief and that nothing 

has been concealed from this honorable Tribunal.

DEPONDENT 

CNIC No. 14202-1324299-7

Officer (Male^Sub
Edu‘

\,
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.Before the hon^able service tribunal khyber pakhtunkhwa peshawar.
Appeal No. 104/2014

Mr. Muhammad Khurshid S/o Muhammad Abbas Khan. PST/PTC Teacher Govt Primary School Bada

Appellant.Sam Shakardara Kohat

VERSUS

1. Government of Khyber Pakhtunkhwa through Secretary Elementary & Secondary Education Khyber
Pakhtunkhwa Peshawar.

2. Director (E&SE) department Khyber Pakhtunkhwa Peshawar.

3. District Education Officer (Male) Kohat.

4. Sub Divisional Education Officer (Lachi) Elementary & Secondary Eduaction Kohat Respondents.

REPLY ON BEHALF OF RESPONDENT.

PRELIMINARY OBJECTIONS;

1. That the appellant has got no cause of action/locus standi to file the present appeal.
2. That the appellant has not come to the honorable service tribunal with clean hands.
3. That the appellant has suppressed/concealed material facts from the honorable service tribunal.
4. Thattheappeal is barred by time.
5. That the present appeal is bad in its present form, hence not maintainable and liable to be 

dismissed with cost.

Facts
1. Pertains to record.
2. Subject to proof.
3. Pertains to record.
4. Correct, transfer is a part of service.
5. Transfer is no punishment & it is a part of service, Govt, servant is supposed to be transferrei

anywhere his services is required, more beneficial in the interest of public service without a J 
condition of tenure. J

Grounds.
a) Incorrect, the transfer has been issued within the purview of law, facts and justice.



r
' *•

b) Explained vide para "A".
c) Incorrect the order has been issued in the best interest of public service!
d) There is no limit of tenure in law and his transfer was made after six months considering his 

services more beneficial and necessitate in the GPS Banda Fateh Khan.
e) The substitute of the appellant also belong to UC Shakardara and he has right to be posted 

there.
f) Incorrect as replied in para V'.
g) Incorrect the appellant has been dealt in accordance with law.
h) That the respondent seek permission to raise additional grounds at the time of arguments.

It is therefore humble prayed that instant appeal in the light of facts explained above may very 
kindly be dismissed with cost.

Sub Divisional Education Officer, 
(Male) Primary Lachi Kohat.

District Education Officer
(Male) Kohat.

S
Director,
Elementary & Secondary Education, 
Khyber Pakhtoon Khwa.

Secretary, 
Eleme 
Khybe

•htary & Secondary Education, 
r Pakhtoon Khwa.
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b) Explained vide para "A".
c) Incorrect, the order has been issued in the best interest of public service.
d) There is no limit of tenure in law and his transfer was made after six months considering his 

services more beneficial and necessitate in the GPS Banda Fateh Khan.
e) The substitute of the appellant also belong to UC Shakardara and he has right to be posted 

there.
f) Incorrect, as replied in para V'.
g) Incorrect the appellant has been dealt in accordance with law.
h) That the respondent seek permission to raise additional grounds at the time of arguments.

It is therefore humble prayed that instant appeal in the light of facts explained above may very 
kindly be dismissed with cost.

. '
Sub Divisional Education Officer,
(Male) Primary Lachi Kohat.

P^___y

District Education Officer 
(Male) Kohat.

\

Director,
Elementary & Secondary Education, 
KhyberPakhtoon Khwa.

Secretary,
Elementary & Secondary Education, 
KhyberPakhtoon Khwa.
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.Before the hon'able service tribunal khyber pakhtunkhwa peshawar.
(

Appeal No. 104/2014

Mr. Muhammad Khurshid S/o Muhammad Abbas Khan. PST/PTC Teacher Govt Primary School Bada 
Sam Shakardara Kohat. Appellant.

VERSUS

1. Government of Khyber Pakhtunkhwa through Secretary Elementary & Secondary Education Khyber 
Pakhtunkhwa Peshawar.

2. Director (E&SE) department Khyber Pakhtunkhwa Peshawar.

3. District Education Officer (Male). Kohat.

4. Sub Divisional Education Officer (Lachi) Elementary & Secondary Eduaction Kohat, Respondents.

REPLY ON BEHALF OF RESPONDENT.

PRELIMINARY OBJECTIONS!

1. That the appellant has got of action/locus standi to file the present appeal.
2. That the appellant has not come to the honorable service tribunal with clean hands.
3. That the appellant has suppressed/concealed material facts from the honorable service tribunal.
4. That the appeal is barred by time.

no cause

5. That the present appeal is bad in its present form, hence not maintainable and liable to be 
dismissed with cost.

Facts
1. Pertains to record.
2. Subject to proof.
3. Pertains to record.
4. Correct, transfer is a part of service.
5. Transfer is no punishment & it is a part of service. Govt, servant is supposed to be transferred 

anywhere his services is required, more beneficial in the interest of public service without any 
condition of tenure.

Grounds.
a) Incorrect, the transfer has been issued within the purview of law, facts and justice.

t. '
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BEFORE THE HON^ABLE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA PESHAWAR.

Appeal No. 104/2014

Mr. Muhammad Khurshid S/o Muhammad Abbas Khan. PST/PTC Teacher Govt Primary School Bada 
Sam Shakardara Kohat (Appellant)

VERSUS

1. Government of Khyber Pakhtunkhwa through Secretary Elementary & Secondary Education Khyber 
Pakhtunkhwa Peshawar. . '

2. Director (E&SE) department Khyber Pakhtunkhwa Peshawar.

3. District Education Officer (Male) Kohat.

4. ;Sub Divisional Education Officer (Lachi) Elementary' & Secondary Education Kohat (Respondents)

I

REPLY ON BEHALF OF RESPONDENT.

PRELIMINARY OBJECtiONS:

-• appellant has got no cagse of actjon/locus standi to file the present appeal.
, 2. That the appellant has-not come.tq the honorable serviceTribunal with clean hands.
, , 3. That the appellant,has suppress'ed/cbnceXef^ material facts from the^hdnorable service tribunal. 

4. That the appeal’is barred by time.
. 5. That the present appeal is bad in its present form, hence not maintainable and liable to be 

. dismissed with cost.

ti i'- '

Facts
1. -pCryLcu^ ^ ‘
2. .Gerwct.
3.
4. Correct; transfer is a part of service.
5. Transfer is no punishment & it is a part of service, Govt-.servaht is supposed to be transferred 

anywhere his services is required', more beneficial in the interest of public service without any 
condition of tenure.

. Grounds.
the transfer has been issued within the purview of lav^^ CJZ^a) Incorrect,
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b) Explained vide para "A".
c) Incorrect, the order has been issued^^^e best interest of public service.
d) Cg^^i^there is no limit of tenure and his transfer was made after six months considering his 

. ^^ices more beneficial and necessitate in the GPS Banda Fateh Khan.
e) The substitute of the appellant also belong to DC Shakardara and he has right to be posted

. AS ^ e-
f) ttTP>tnthnr PCT tmi I.............uiti|j in th» i n c Till"/ I l lllll[^ i III RlirnH

SlwkBj;i!ltt><rdl^o I iRliL U' I IP i“ fhejr nwn
g) A£CP.ntnrl-n

LJC therpfnrp thpy mny nlr.n-hn jjlwnn-n-rtranro ^

______ ^ CffZcii^ kp^ ji-.

It is therefore humble prayed that instant appeal in the light of facts explained above may very 
kindly be dismissed with cost.

Sub Divisional Education Officer 
(Male) Primary Lachi (Kohat).

V^'

District Education Officer 
(Male) Kohat.

r
[J&yy cJ'oJ. J

\

'V'T/a^

GovtTPleader
Khvber PaKMoon U.'wa gjjibui# Peshawar

■ 'It
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BEFORE THE SERVICE TRIBUNAL» K.P.H. PESHAWAR*

/"

service APPeal no. 104/2014

Muhammad Khurshid Government of kpk etc.Versus

RS-J0IN13ER ON BEHALF OF APPELLANT.

Respectfully sheweth*

PRKLXmNARY OBJECTIONS.

That all the prelininaiy objections are incorrect and 

have no nexus with the present appeal and irrelevant.

lACTS

NO need of reply.

NO need of reply.

NO need of reoly.

That parar4 is correct to the extant that transfer is a 

Part of service, but tran<cCer order must be made in 

accordance with law and prevailing policy.

That parar5 is correct to the extent that Government servant 

Can be transferred anywhere, but there are Rules/policies 

available, according to which, before transfer, these rules/ 

policies must be adopted*

GROUNDS

a) incorrect, the iB5>ugned transfer order has been Passed 

against ttte rules/policies of the Department and against 

law.

b) para-b is incorrect.

para-c is incorrect, because the transfer order is 

against the prevailing rules and regulations, in the field.

d) para-d is incorrect, the tenure of transfer is 2 years.



i
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e) parsp-e is denied beca^Jise "the e5)pellant may be adjusted 

in his union council or the TTnion Council nearer his own 

union coxmcil.

t) para-f is denied.

g) para-g is denied.

h) para-h» no need of rQ>l.T.

Tt is, therefore, humbly prayed that oh acceptance 

of this re-joinder, the s^ipellant may please be ordered to 

remain on duty in Government primary school, Bada Sati 

Shakardara KOhat or posted in nearer to his union Council 

school.

jippellant

through

(PESHAW&R
-07-2014

Am DAVIT

I, Muhammad Khurshid son of Muhammad A^^as K^an, 

psr/pTC teacher Govt. primary School Bada Sam S^akardara, Kohat 

do hereby solemnly affirm and declare on oath that the contents 

of the above re-joinder are true and correct to the best of ny 

knowledge and briief aAd that nothing has been concealed trom 

this Hou’ble court.

y
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33/> -^^JA£OPg.IE^ii^gnLtVQt!g Khvber ?^aki-.-un!<hu,;.i

Sn '^'’V^srPakhtunk^wa CAppointment, Deputation, Posting 
and Transfer of Teachers, Lecturers, Instructors and 

Doctors) Regulatory Act, 2011

instructors in technical institutions and doctoj^ in heath facilitie=!^ ■ 

and transferat'rocaUeveT^'eacL'rfse?"'
secondary schools lecturers in coHen^ /nH ? secondaiy and higher
in health farititipl '^nH ^ instructors in tec-nica' institutiors and doctors

E5TA CODE fEstabllshment Code Khvber Pakhtunkhwa’i

"rules" mean the rules made under Uis Aa;

"school" means school in the publ-c sector ir<lu(jing primary, iT:;-d«c!e. 
secondary school, higher secoirdaiy schoc: or en inscituticn of equr.aler.t 
level imparting education through ^^/ system or medium of instrucoon ir. 
the public sector;

:•1r.
(g)

«
(h)r*f

t: f AN ACV
r' ■

i
(i) "teacher" means a teacher of prLTeary, middle, secordary or higher 

secondary school; and

'technical institution" means and includes a Commerce College or 
Government College of l•‘2nacemon: Sconces or Technical InstihJte 'cr 
Technical and Vocational Training Center o' Skill Development Center in the 
public sector imparting technical education to students lead ng to the avrarc 
of a degree or a diploma or a cc-T.'icete.

v» h-ir:
\\ a)Iir.
\V »

.lit: . h
(2)K • Words and phrases used in this Act, but rot defined, shall have the sarrre 

meanings as respectively assigned to them'under the relevant federal law cr provincial lav/ 
or any other statutory order or rules for the time 'ceinc in fo-ce.

Appointment, posting and transfer of primary school teachers.
(1) The vacancy of primary school teacher shall 'ce filled in A'om the candidates c-elor.g .. 
the Union Council of their permanent residence mentioned in I'.eir Computeri/ted i\atona.^ 
identity Card and domicile, on merit and if no eligife candidete in that .'nion Couv.il ts 
available v/here the school is situate,- such ecvoint-ment shall be made on merit from 
amongst eligible candidates belonging to the adjacent Union Courdls:

It is hereby enacted as follows*

; ^1.
called the
Teachers, Lecturers, Instructors

commencement—(1) This Act may b--* 
(Appointment, Deputation, Resting and Transfer of 

and Doctors) P>egulatory Act, 2ni.
3.

(# . seconds,7 schools ect"re?s n col Ses ns ^’^Sher

tf- ■ in technical institutions andKhyber Pakhtun “a ''' ‘h® P-''ince o"' thd

i
I

1

h. Prer/ided that on availability of a vacancy, a p.cmar/ school teacher, appointee from.
I ■ adjacent Union Council, as referred to in this sub-section, shall be transferred ag=',cst a ' 

•/acant post in a school of the Union Council of his residence v.'ithi.T a period of fifteen cays.

(2) Upon marriage, the priman/ sctrcol teacher on request me/ be trans'errec 
I • to the school in the- Union Council, v/here his spouse, ordinarily r^ides, subject to the 
I . availability of vacancy.

(3) It shall come into force at once.

I11
to say,-

(a) "Commission" means the Khyber Pakhtunkhwa Rubii: Service Cemmission; 

college rneans a degree college;

"doctor" means a doctor serving in the’ health fadlit)';

The primary school teacher shall be P’ansferred to other school within the 
Union Council on compfetion of tenure as may be presmibec or before completion of tenure, 
subject to the policy of rationalization for maintaining certain students teachers ratio, if any.

^ (3)
(aa)t I
(b)

if. (4) Government shall, v/ithin a period not exceeding one year <x the 
; corrimencement of this Act, make arrangement fer posting of all the primary school teachers 

appointed prior to coming into force of this Act, to the sdiools of dieir respective Union 
■ Councils or adjacent Union Councils, as the case may be.

4. ■ Appointment of doctors, lecturers. Instructors, subject specialists ,
and teachers on adhoc basis.—(1) Government may, through the competent 

ilR-r'" au^orities make adhoc appointment on merit against the vacant posts of doctors, lecturers, ‘ 
insbuctors,'sgbject specialists and teachers, failing vri^in the purview of Commission, in a 

^ ^district cqnrarhed from the domicile holders of^yiaS: district for a period of one year or.tiil^Uve 
arrival of r^orrimehdees of Commission, v/h!che\c;ls eariier alts’ fulfiiiinq the pre-requisites

K (c) "Government" means the Government of the Khyber Pakhtunkh>va; 

(d) , "health facilities"
T. i
"5;
h,

Government to pro^e mediX'ilite'to gen'S^

In a^^chntolSrlSnl^'S " instructon,...

■ "prescribed;' means prescribed by rules made uSder trjs Act;

:.ianaged by
»

(e)H
casemayl:^''''' ,•

•• (0-
i
-I \

r*:IS —gBaHnnm MMnuiLmik^.4 d lOJtl IWlMf K



r 2007] Roshan Khan v. Director Schools and Literacy 
(Sardar Muhammad Raza Khan. J)

6. On the other hand Roy Muhammad Nawaz Kharal, learned 
Advocate Supreme Court for, respondents vehemently controverted the 
vifw point as' canvassed by learned counsel for petitioner and supported 
•he impugned judgment being free from any illegality or serious 
irregularity.

599[Vol. XLSUPREME COURT MONTHLY REVIEW

2. Briefly, stated the facts'giving rise to the filing of instant
petition are that petitioner filed a suit against.respondents for declaration 
that he is the owner in possession of the suit-land situated in village 
Neelore Tehsil and District Mansehra for beihg''remained in possessioh 
as mortgagee for more thaii 60: years as well 'as being in adverse 
possession for more than 12 years and the respondents have lostytheir 
rights of ownership and mortgagor in the suit-land. *

3. The suit was contested by the respondents by filing their written 
statement on various grounds that the suit is not within time and also not

‘ maintainable: in its present form and that respondents Nos.4 to 8 are 
bona fide purchasers of the. land but ultimately the suit was dismissed 
vide judgment and decree dated 20-2-1995 mainjy qn^the ground that 
plea of prescription is'not available to the petitioner and ^also that the 
exclusive possession over the suit-land hostile to the respondents has not 
been proved. Petitioner filed appeal before the District Judge, Mansehra, 
which was dismissed, vide judgment dated •>'23-11-1999 holding that 
section 28 of the Act, 1908 (Act No.IX of 1908) (hereinafter referred to 
as 'the Act’> has been-declared repugnant to the Injuiuitions of Islam and 
as such ^ not applicable to the present case. Feeling aggrieved, the 
petitioner assailed the.said judgment before the learned High Court in the 
above, mentioned civil revision,’which was dismissed, vide impugned 
judgment. --

4,. We have heard Raja Muhammad Ibrahim^Satti, learned Advocate

/
•A .

7. The main point, which requires-serious consideration, 'is whether
the petitioner has matured his title through adverse possession. The 
petitioner claimed that respondents have lost their rights of ownership 
and status of mortgagors over the suit property and he has become owner 
in possession of the same due to open and hostile possession for more 
than 12 years and also by prescription for being'remained in possession 
as mortgagee for more than 60 years. We are of the opinion that this plea 
Is not available to him inasmuch as section 28 of the Act has been 
declared repugnant to the Injunctions of Islam, by this Court in -the case 
of Maqbool Ahmad v. Hakoomat-e-Pakistan 1991 SCMR 2963, wherein 
it has been held that section 28 of the Act is^epugnant to the Injunctions 
of Islam insofar as it provides for extinguishment of the right in the 
property at the determination of the period prescribed for instituting a 
suit for possession of the said property and that this decision *shall take 
effect from 31st of August, 1991 and on this date section 28 of the Act 
shall also cease to have effect.' ^ -

8. 'For what has been disOussed above, we are of the considered 
opinion that impugned judgment is based on valid and sound reasons and 
is entirely in consonance with the law laid down by this Court. Neither 
there is misreading nor non-reading of material brought on record or 
misconstruction of facts or law.

9. Resultantly, the petition being devoid of force is dismissed and 
leave to appeal refused.
M.H./M-218/SC

A

/

\

. I.1, i

Supreme Court for the petitioner and Roy Muhammad Nawaz Kharal, 
learned Advocate Supreme Court for respondents and have gone through
the record and proceedings of the case in n^ute particulars.

5. ’Raja Muhammad Ibrahim SatU, learned Advocate Supreme 
Court for the petitioner has argued that'the findings of the Courts below 
suffer from misreading and noh-reading of material evidence on record 
and also from wrong appreciation of/facts and. law involved in the case. 
He further argued that the Courts below have erred in holding that since 
section 28 of the Act has been declared un-Islamic by the learned Shariat 
Appellate Bench of this Court, the petitioner could not claim to have 
prescribed his.’tilled through aiiverse possession. He contended that 
section 28 of the Act has .been ,4eclared to be ineffective and non-existent 

. from 31-8-1991 only and the'" rights which had already matured before 
31-8-1991 on account of adverse possession have not been affected by 
the said judgment because the petitioner'had prescribed his titled through 
adverse, possession long before 31-8-1991. He further contended that 
petitioner.^ has successfully proved, his^ adverse possession through 
evidence. According, to him the learned trial Court even did not frame 
the issues properly ..which arose out of the pleadings of the parties, v.

Petition dismissed.
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Present: Sardar Muhammad Raza Khan and Nasir-ul-Mulk, JJ
ROSHAN KHAN, SET GOVERNMENT HIGH SCHOOL 

KUZ PAO, DISTRICT SHANGLA-—PeUtioner
versus

DIRECTOR SCHOOLS AND LITERACY. N.-W.F.P., 
PESHAWAR and 4 others-—Respondents
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(Sardar Muhammad Raza Khan, J)

2. The petitioner alleges and claims to have served Education 
•Department for 30 years and currently belonged to the senior class of 
teachers. He was holding the post of Assistant District Officer (M) 
Inspection, since 12-3-2002. Due to his honest and bold action against 

‘•the teachers, absent from duty, eight teachers who were proceeded 
[ against accordingly, nursed grudge and departmental rivalry against the 
i' petitioner. They approached Mr. Pir Muhammad Khan MPA whom they 
I had allegedly favoured in elections and thus with the active role of the 

S MPA aforesaid, petitioner was transferred vide order dated 8-3-2003.

I' .3. He preferred- departmental appeal, giving the aforesaid 
I background, whereupon, on acceptance of such appeal on 28-2-2004, his 
I transfer order dated 8-3-2003 was withdrawn. The political influence 
I once again got spurred and, to the utter disappointment of the petitioner, 
I ihc-above mentioned order dated 28-2-2004 was cancelled on 11-3-2004. 
f He knocked unsuccessfully at the door of Service Tribunal and hence this 

; petition.

4. As, gross-violation of repeated verdicts of this Court was prima 
facie noticed, a Full Bench of this Court issued notice to the respondents. 
Again, this Court on 23-5-2006, in view of the allegations levelled by the 
petitioner, issuetl notice to Pir Muhammad Khan, MPA to appear before 

s'the Court. On appearance he furnished written reply which forms paper 
book-III of this record.

SUPREME COURT MONTHLY REVIEW • 601600 [Vol. XL '

(On appeal from the judgment, dated 10-8-2004 passed by : 
N.-W.F.P. Service Tribunal, Peshawar in Appeal No.205 of 2004).

North-West Frontier Province Civil Servants Act (XVIII of 1973)—

-„S. 10—Rules of Business, (N.-W.F.P), 1974, R.21(2)—Transfer of 
civil servant—Political inlluence—Recommendation of Member of ^ 
Provincial Assembly—Civil servant was a senior school teacher who i 
assailed his transfer order before Service Tribunal but without any ■ 
success—Plea raised by civil servant was that his transfer was politically j 
motivated and on the recommendations of Member of Provincial 
Assembly—Validity—Transfer of civil servant under the orders of even 
a Minister was void and unlawful, being violative of R.21(2) read with 
Schedule V of Rules of Business, (N.-W.F.P.), 1974—Supreme Court, 
while condemning the role of Minister, that of.tamed and subservient . 
bureaucracy was. also condemned and need for an upright, honest and 
strong bureaucracy was emphasized-T-Mcmber of Provincial Assembly in 
view of background of political influence had beeri guilty of misconduct, 
unfair exploitation and malpractice that maligned the legislature and 
disrupted administration—Supreme Court converted petition for leave to r 
appeal into appeal and set aside the transfer order of civil servant— 
Appeal was allowed, (pp. 603, 604) A & B

' Munawar Khan v. Niaz Muhammad 1993 SCMR 1287; Parwez 
■Yunas Uppal's case PLJ 2000 (Tr.C) Service 473; Zahid Akhter's case fjj/ 
PLD 1995 SC 530 and Sayyad Sikandar Ali Shah’s case 2002 SCMR 

■ 1124fol.

::f
I.

I
5. At page 26 of the file there is a memo on the letter head pad of 

Pir Muhammad Khan MPA where he has given different directions for 
the postings and transfers of different civil servants. In his comments he 

g stated that the endorsements on the -letter head pad (P-26) are undated, 
1 unnumbered, unsigned by Pir Muhammad Khan and not addressed to any 
^ one. He never denied, in so many words, the endorsement having been 
1 made by him but still he said that "the same can only amount to 
I proposals which were to be considered by the concerned authorities and 
§ such proposals do not amount to any order or directions or 
e reconunendations."

* 6. From the aforesaid remarks, the MPA who professes to be an
Advocate as well, tried to interpret his endorsements at page-26 as mere 

» proposals of recommendatory nature. This is factually incorrect because, 
¥ the language used is indicative of direction and not proposals. A letter 
|No.313!/F.No.72/ADO(M)/Shangla dated 22-1-2003 
W Directorate of Schools and Literacy to the Section Officer (Primary) 
a Government of N.-W.F.P. Schools and Literacy Department'Peshawar 
a proves how Mr. Pir Muhammad MPA was involved in'the transfer of the 
^-.petitioner. A para reproduced therefrom would be self-explanatory; —

Malik Shahzad Ahmed, Advocate Supreme Court, for Petitioner.'

Khiishdil Khan, Additional Advocate-General, N.-W.F.P. along 
with Respondents Nos.2 and 5. •

Mir Adam Khan, Advocate-on-Record along with Pir 
MuhaiTunad Khan, MPA and Hamid Iqbal, MPA on Court’s call.

Date of hearing: 3rd October, 2006.

JUDGMENT

- SARDAR MUHAMMAD RAZA KHAN, J.— Roshan Khan, a ! 
Senior English Teacher of District Shangla seeks leave to appeal against 
the judgment dated 10-8-2004 of learned N.-W.F.P. Service Tribunal, j 

. . Peshawar, whereby, his appeal was dismissed and his transfer order : 
dated 8-3-2003 from Shangla to Government High School Kuz Pao was j 
considered valid, within the contemplation of section 10 of N.-W.F.P. 'i 
Civil Servants Act, 1973. The plea of the petitioner that his transfer was j: 
void being politically motivated, was not taken into consideration. j.

written by

FT;
1 \
h
’i
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visited this office and submitted a proposal for making transfer 
SET/ADOs of District Shangla and thus his

s ■ Memo.1
of some
recommendation was honoured and transter order was issued 
(copy attached) wherein the appellant concerned was victimized/ 
suffered having immature tenure against the ADO(M) post at

r*'
Kindly refer to your office letter No.SO(PE)(S&L)EDO dated 
Peshawar the 10-11-2003 the following comments are hereby 
submitted for clarification of situation: —

(1) The letter issued vide, reference No.3131/F.No.72/ADO{M) 
Shangla dated 27-10-2003 by Director (S&L) Shangla, it is 
requested that the said proposal/view was submitted by the 
worthy MPA Mr. Pir Muhammad Khan. This. officer has 
neither forwarded for said proposal nor is involved in this 
matter.

(2) The ADO Mr. Roshan Khan is 
officer;

(3) The ADO concerned Mr. Roshan Khan had not completed his 
normal tenure on the said post.

Keeping in view the above facts if the transfer order of the 
officer concerned is cancelled this office will have no objection.

Executive District Office 
Schools and Literacy"

10. All documentary evidence has gone a long way to prove that Pir 
Muhammad Khan was persistently involved in getting the petitioner 

' transferred. He dubbed it as mere proposal but, under the prevailing 
; conditions, one can well contemplate as to what is meant by the proposal 

of an elected representative who carries a weight to throw.

Shangla." i
1. Another letter No.4454/F.No.72/ADO(MaIe)/ShangIa dated ; 

29^1-2004 would reinforce the charge that Mr. Pir Muhammad Khan : 
MPA had pursued the matter. The relevant para of this letter by Deputy ] 
Director (Estt.) Schools and Literacy-N.-W.F.P., as follows, is quite j > '
revealing;— |

"2. However -it is further clarified that his transfer order was made ; efficient' and hardworkingan
on the request of Mr. Pir Muhammad Khan MPA in March, > 
2003 and since this Directorate has' issued his transfer order ^ 
hence this Directorate is not in a position to cancel it rather the ? 
worthy Secretary, (S&L) N.-W.F.P. is the competent/appellate ; 
authority to consider his appeal regarding cancellation of his - 
transfer order." ;

8. It is deplorable that the officers, concerned invited the ; 
recommendations of MPAs for cancellation of transfer order, specially, 1 
Pir Muhammad Khan MPA, the one who opposed the petitioner. This j 
very letter shows that even the department was aware that it was 
impossible for the petitioner to obtain rebommendation of Pir 
Muhammad Khan MPA because it was he who victimized the petitioner. ^ 
Anyhow, when the petitioner was asked to bring recommendations of an j 
MPA, he produced one of Mr. Hamid Iqbal. It seems that Mr. Hamid j 

■ Iqbal did not volunteer to make recommendation. It was probably | 
arranged by the petitioner under the desire of the department, in order to j 
balance the pressure. The relevant para is as follows:-

j.

As early as in 1993, this Court had sensed the malady. In 
/Munawar Khan v. Niaz Muhammad 1993 SCMR 1287, a larger Bench 
had taken serious notice of allocation of appointment quota to the 
Ministers, MNAs and MPAs though with the blessings of the executive, 

pnd had declared them void ab initio, calling upon ail Courts, Tribunals 
pnd Authorities to so declare,. A healthy example of such compliance 

Parwez Yunas Uppal's case PLJ 2000 (Tr.C.) Service 473, where the 
learned Federal Service Tribunal declared a transfer order void and 

• ■ , , because it was motivated by a privilege motion moved in the
9. Another letter would further clarify the persistent involvement oI j« assembly and because the competent authority had passed it without the 

Mr. Pir Muhammad Khan MPA. The same is reproduced:- IB application of its own and independent mind.

11.

regards obtaining of recommendation/consent from Pir J 
Muhammad Khan MPA Shangla as per your directions contained 
in your letter referred to the above, so it is not possible for him | 
as he has been victimized through the said MPA, however, he j 
has been got favourable/strong recommendation of Mr. Hamid ^ 
Iqbal, MPA, also belongs to District Shangla (Annexure “B”)." 1

"3. As-

was

mala

"Directorate of Schools and Literacy N.-W.F.P. Peshawar. . ; 12. Transfer of civil servant under the orders of even a Minister was
^Bjield by this Court to be void and unlawful, being violative of Rule 21(2) 
Bfead with Schedule V of Rules of Business 1974. While condemning the A 
•^^Ktole of Minister, that of tamed and subservient bureaucracy was also 
IBconderaned and need for an uprieht. honest and .strnno hurpaurrarv

No. M408/dated 2-12-2003.
The Section Officer (Primary) 
Government of N.-W.F.P., Peshawar.

' nrOC
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17. U was for the reasons above that we had accepted the 
petitioner’s claim after conversion into^appeal through our short ordcr-

13. Lately, in Sayyad Sikandar Ali Shah's case 2002 SCMR 1124, ^ .-dated 3-10-2006 that runs as foiiows;- 
ihe role of competent/Administrative authorities was once- again i 
condemned when they yield and surrender to the dishonestly intruding - | 
political influence.

14. It is for quite a long time, that some of the peoples 
representatives, whose sacred and scholarly job it was to legislate while 
honourably confining ■ themselves to the dignified mansions of the 
assemblies, have started undesirable, dishonest and corrupt interference 
into the purely Executive/Administrative domain of appointments, 
promotions and transfers of civil servants. By now it has turned into a

■ mafia that does not care about Law, Rules. Regulations, Rules of 
• Business and repeated deprecations by the Supreme Court of Pakistan 

and High Courts. All forces seem to have whittled down before the 
■' exploitation'and blackmail by some people whose weight, and not 

legislation, matters. This is bound to destroy the institutions, if not 
already destroyed.

605

PLD 1995 SC 530 is the relevant Acemphasized. Zahid Akhier's case 
reference. V

"For detailed reasons to be given later, on, the. impugned 
judgment dated 10-8-2004 of the learned N.-W.F.P. Service 
Tribunal is set. aside, the transfer order ff 1201- 
1206/F.No.72/DS&L/ADO(M)/Shangia, dated 8-3-2003 passed 
by Director Primary Education N.-W.F.P., Peshawar is hereby 

as withdrawn and that Endst. No. 1077- 
82/F.No. 13/Vol: I/DIE/ADO{M) Shangla, dated 12-3-2002 of 
the Director Primary Education, N.-W.F.P. Peshawar is 
restored. -

M.H./R-22/SC

B
i;

tt f. set aside

.
i Appeal allowed.!

■j
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[Shariat Appellate Jurisdiction]'

Present: Justice Javed Iqbal, Chairman. 
Justices Sardar Muhammad Raza Khan.

Ch. Ijaz Ahmed, Dr. Allama Khalid Mehmood 
and Allama Rashid Ahmed Jullundhari, Members

IBRAR HUSSAIN and oiherS“7-Appel!ants

versus

THE STATE and another—-Respondents

'gCriminal Appeals Nos.l4(S) and 15(S) of 
^November, 2006.

.... .1 15. Despite the fact that there is no law in the country giving 
authority to MPAs or-MNAs to interfere into the Executive and 
Administrative domain, even to the extent of recommendations and- 
proposals; despite the fact that the,Rules of Business are utterly to the 
contrary; despite the fact that such practice is highly deprecated andt 
condemned by this Court on numerous occasions, Mr. Pir Muhammad 
Khan, on whose -letter head pad word Advocate appears below his name, 
has flouted all Law, Rules and Regulations. As an Advocate he ought to.’ 
have been aware of the verdicts of the superior Courts and if not, at 

. least, he ought to have known the Rules of Business and above all, the 
nature of his own obligations towards legislation in the Assembly and 
beyond.

.'*1%y

.r

'a

I-
>..

S
not 2005, decided on 15th

r-16. Before this Court he appeared personally and held the rostrum to 
' address. It was a short but eloquent speech where, instead of clarifying 

his position, he argued the case against the petitioner saying that he was^ 
beaten by the teachers, that law and order situation had arisen and that 
his transfer was. therefore, necessary, again not realizing, that law and 
order also was not his -headache. It is quite interesting that he still kept 

against the petitioner. At the end he requested the Court, not that 
he be absolved but that the instant petition be dismissed. In view of the 
background of political influence, the background-of the case in hand and 
the repeated verdicts of this Court, we are constrained to observe that 
Mr. Pir Muhammad Khan MPA has been guilty of misconduct, unfaif 
exploitation and malpractice that maligns the legislature and disrupts th« 
administration.

(On appeal from the. judgment, dated 2-5-2005 passed by the 
.Federal Shariat Court, Islamabad, in Criminal Appeals Nos.^d-I and 

.^199-1 of 2003; Murder Reference No. 17-1 of 2003).

.®(a) Offence of Zina (Enforcement of Hudood) Ordinance (VII of 
'’^1979)—

P-“Ss.l0(4) & 11—Reappraisal of evidence—Contradictory statemenis-'- 
^peliberaie and dishonest improvements—Accused were convicted for 
^png rape and abduction and were sentenced to death penalty and 
fimprisonment for life respectively, by Trial Court—Federa'l Shariat 

Court partly allowed the appeal and set aside the sentence for gang rape 
but maintained that of abduction—Plea raised by accused

X

I-
! t

venom

was that in
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Tribunals Decisions (1999 TD(Service))
Farnikh J. Gulzar v. Secretary. LG & RD Deptt.

Nasir Aslam Zahid, J. (SC)

1999 TD(Service) 42 
________

Present: Mr. JustkTNdsir Aslam Zahid i

Mr. Justice Abdur Rehman Khan i
[Supreme Court of Pakisan] ;

Civil Petition No. 356-L of 1998 disposed of on 29.5.1998.
(On appeal from the order dated 12.1.1998 of the Lahore High Court pa- 

on C.M. No. 1/98 in W.P. No. 526/98).

FARRUKH J. GULZAR—Petitioner 
versus

SECRETARY, LOCAL GOVT. AND RURAL DEVELOPMENT 
DEPARTMENT, LAHORE AND 2 OTHERS—Respondents

(a) Transfer of Civil Servants—
MPA has no jurisdiction to give a direction or make a request 

Government department on basis of complaints or recommendations rec^n 
by him for transfer of a civil servant. If any such complaints are receiv^ 
MPA, concerned p^ies should be directed to address complaints to 
department and in case no action was taken on such complaints by conceS 
department further action could be taken by complainants in accordance^ 
law and rules.

m g 43fc, Tribunals Decisions (1999 TD(Service))
I Farrukh J. Gulzar v. Secretary, LG & RD Deptt.
I Nasir Aslam Zahid, J. (SC)

fondent (writ petitioner) that he would withdraw his writ petition within 15
(P. 47)

■'1

f

I'. r
I Date of hearing : 29.5.1998 (Islamabad)

P ORDER

i NASIR ASLAM ZAHID, J.—The following are present:-

Mr. Abdul Sami Khawaja, ASC for the petitioner with petitioner . 
Farrukh J. Gulzar.

(2) Mr. Muhammad Asghar Malik, ASC for respondent No. 2 with 
respondent Ch. Nazir Ahmad.

Mr. Altaf Elahi Sheikh. Addl. A.G. Punjab, on Court notice.

I (4) Dr. Qazi M, Mohyuddin» ASC and Legal Advisor. Punjab Local 
1; Govt. Board, alongwith Khalid Farooq, Secretary of the Board.

I (5) Haji Malik Jalal Din Dhakoo, MPA, Sahiwal, present pursuant to
i notice.
Is petition has been filed by Farrukh. J. Gulzar seeking leave against the 
Sterim order dated 12.1.1998 passed on C.M. No. 1/98 in Writ Petition 
i. 526/98 filed by respondent No. 2 Ch. Nazir Ahmad against the Secretary, 
leal Government and Rural Development Department, Punjab, and petitioner 
|nikh J. Gulzar. The impugned order of the High Court passed 
2,1.1998 is reproduced here:-

"It is argued that the petitioner (respondent No. 2 before this Court) 
has been prematurely transferred at the behest of local MPA. In this 
behalf reference is made to Annexures B and C.

(2) In order to better appreciate the grievance of the petitioner I would 
like to hear respondent No. 1.
(3) Rana Muhammad Arif, learned Addl. A.G. is present on Court's 
call. Let copy of the petition be made over to him to obtain a report 
and instructions from respondent No. 1 who shall be represented 
the next date of hearing by a responsible officer alongwith complete 
record.

C.M. No. 1/98
(4) Notice for an early date. In the meanwhile operation of the 
iihpugned order is suspended."

tfhp nrft.sent petition for leave the interim order on C.M. No. 1/98 granting

-I (I)

•I
^ 'Ml*

i .'•’V" i'm
•I

''i
(3)

lilSi 'concer

(pI on

(b) Transfer Policy— ■
All transfers should be made in accordance with transfer policy* 

Government.
■

^ 1(P.

(c) Transfer Policy—
Transfer policy of employees of Local Councils famed thrp^ 

Notification dated 26.5.1998 is based generally on approved Govern^ 
transfer policy. (P. 44||

on(d) Constitution of Pakistan, 1973— .J

Arts. 212(3), 199. Leave petition to Supreme Court against interim 6rd 
of High Court by which it suspended operation of transfer order which^ 
challenged in writ petition before it. Contended before Supreme Court^i 
High Court had no jurisdiction to pass impugned order in view ofj 
contained in Art. 212 in mattes relating to transfers of Government en^iloy^^^J 
Supreme Court informed that cases of leave petitioner and respondent
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Farrukh J. Gulzar v. Secretary, LG & RD Deptt. 

Nasir Aslam Zahid, J. (SC)
45( ^ Tribunals Decisions (1999 TD(Service))

I Farrukh J. Gulzar v. Secretary, LG & RD Deptt.
I Nasir Aslam Zahid, J. (SC)

Ippears that, pursuant to the said letters, transfers orders had been passed on 
I desire of MPA Haji Malik Jalal Din Dhakoo. As observed, on the writ 
lition filed by Ch. Nazir Ahmad, the High Court called for report and, on
I application for interim relief, the operation of the impugned order 
Isferring Ch. Nazir Ahmad was suspended, which interim order has been 
|llenged in the present petition for leave.

When this petition for leave came up in chambers for interim 
pers, learned counsel appearing for petitioner Farrukh J. Gulzar submitted
II the said two letters were apparently forged and perhaps were not available 
f lhe record of the Department to the information of the petitioner. In the 
^umstances, notice was issued to the Secretary Local Government and Rural 
Ivelopment Department, Lahore, to produce the original record.

I On 27.3.1998, the record was produced which contained the said two 
Iters in original written by the MPA. It was further found that the letters had 
|n diarized and, according to the representative of the Department, Tajjamal 
Hiissain Rizvi, then Secretary of the Board, had initialled the two letters,
Ihich showed that the said two letters were received by the Secretary of the 
lard from the MPA and had been placed on record.

I: On that day, Mr. Altaf Elahi Sheikh, learned Addl. Advocate-General, 
pab, informed on instructions, that petitioner Farrukh J. Gulzar had been 
Mferred to Multan and respondent Nazir Ahmad had not taken over the 
fee at Lahore and was still at Sahiwal and this was on account of the order 
fed by the Lahore High Court. By order dated 27.3.1998, this Court 
ppended the interim order passed by the High Court to the extent of staying 
Rtransfer of Ch. Nazir Ahmad to Lahore and the effect was that Ch. Nazir 
mad was required to report immediately and take over charge of the post at 

tore. The hearing was then adjourned to 22.4.1998 with the direction to the 
{ioner, respondent No. 2, MPA Sahiwal and Tajjamal Hussain Rizvi, 
felary of the Board to be present in Court. When the matter was taken up 
22.4.1998, it was informed by the office that the MPA could not be served 
the case was then adjourned for today.

Today, as observed, all the parties as well as Haji Malik Jalal Din 
Ikoo, MPA Sahiwal, are present. On being asked as to why the two letters 
^written by hiin to the Secretary of the Board, MPA Haji Malik Jalal Din 

first acknowledged that he had written the said letters, but then stated 
[these letters were written by him in good faith and in the interest of the ^

Jurisdiction to pass the impugned order in view of the bar contained in Art! 
212 of the Constitution, the transfers relating to terms and conditions! 
servicec of the Government employees, namely, petitioner Farrukh J. Gul 
and respondent No. 2 Ch. Nazir Ahmad. •:

2: In the High Court, writ petitioner Ch. Nazir Ahmad, who J 
posted as Accounts Officer Zila Council, Sahiwal, had taken up the plea i! 
petitioner Farrukh J. Gulzar had exerted political pressure on the Secretl 
Local Government and Rural Development Department through Haji mJ 
^lal Dm Dhakoo, MPA Sahiwal, for his posting and transfer as Accoii!
Officer Zila Council Sahiwal vide letters dated 15.12.1997 and _____ *
addressed by the said MPA to Secretary of the Board (at that time Tajjaii 
Hussain Rizvi). The said two letters are reproduced here:- 1

M-'

\6.n.m

"Haji Malik Jalal Din Dhaka 
M.P.A. SahiwJ 

Dated 15.12.199IRef. No.

icr&-
, MPA/jc/jJlIf 

16-12-97

•|
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Farrukh J. Gulzar v. Secretary, LG & RD Deptt.

Nasir Aslam Zahid, J. (SC)

period of posting at a place, and this he had managed through influence, ai 
request was also made that if Ch. Nazir Ahmad was transferred from Salii 
in his place Farrukh J. Gulzar, who was a good officer may be posted in 
place. It was submitted by the MPA that whatever he had done was done’ 
sincerity and in all humility and at the instance of the people of the area 
that he had no personal interest in getting the transfers made. j

It was pointed out very clearly to the MPA that his action in writing 
said two letters in effect amounted to requiring the Secretary to make 
transfers and that this was an improper action on the part of the MPA. It 
emphasized that there was a transfer policy of the Government.and all trans^^| 
should be made in accordance with such transfer policy in the Local CouK 
offices also till such time the Local Government and Rural Developmei 
Department adopted a new policy of its own for the employees. It was ftir^ 
pointed out to the MPA that even if he had received complaints j 
recommendations, it was not within the jurisdiction of the MPA to giva 
direction or make a request to the Secretary to effect the transfers on the bj 
of such complaints or recommendations. It was emphasized that^ 
recommendations should be made as, had been done and, if there werecS 
complaints, the concerned parties should have been asked to address^ 
complaints to' the concerned Department and in case no action was takeaj 
such complaints by the concerned Department, further action could be takeo 
the complainants in accordance with law and the rules. ..m
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In the circumstances, this petition is not pressed by Mr. Abdul
i Khawaja, learned ASC for the petitioner. Mr. Muhammad Asghar Malik, 
■ned ASC for respondent No. 2 Ch. Nazir Ahmad, states that he will file a 
Tial application within 15 days from today for withdrawal of Writ Petition 
,526/98 filed by his client before the Lahore High Court.

The ad interim order dated 12.1.1998 passed on C.M. No. 1/98 in^
ii Petition No. 526/98 by the Lahore High Court has already been 
pended. The Writ Petition will be withdrawn by respondent No. 2 within- 
days from today as undertaken by his counsel. In the circumstances. Civil

Ition No. 356-L of 1998 is not pressed and stands disposed of as such. •
* Order Accordingly.
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I Before Chaudhary Muhammad Taj, J. (AJK)
I Writ Petition No. 146 of 1998 dismissed on 30.5.1998.
IrAJA MUHAMMAD AZAD KHAN, REGISTRAR, AZAD JAMMU & 
i KASHMIR UNIVERSITY, MUZAFFARABAD—Petitioner
I - versus
IVICE-CEANCELLOR, AZAD JAMMU AND KASHMIR UNIVERSITY 
I' . MUZAFFARABAD, ETC.—Respondents

. 0

) AJK University Act, 1985—
! S. 11 read with AJK University Service Statutes (1981). Vice-Chancellor, 

5. Haji Malik Jalal Din Dhakoo, MPA from Sahiwal, University, can effect "he had understood what was intimated to him by the Court and that “ '^K^^nrttosrveLrwhrSyndTcate The exercised in an emergency. Order 

he would not take any action which may amount to interference iq any other equivalent post would
performance of the functions of any Department according to the would provide any grievance justiceable by High Court in
law and rules. ^^^B^rcise of its writ jurisdiction u/s. 44, AJK Constitution Act, 1974. (P. 51,52)

ft a

V ij;
Ii

Dr. Qazi M. Mohyuddin, learned ASC and Legal Advisor, Py 
Local Government Board, informs that the previous Secretary, Tajji 
Hussain Rizvi, has been transferred and in his place Khalid Farooq has t;

- Secretary to the Board and that, by Notification dated 26.5.199^ 
Punjab Local Government Board has approved a transfer policy fo| 
employees of the Local Councils, provisions whereof have generally| 
drawn from the approved Government transfer policy. Copy o' 
Notification dated 26.5.1998 has been placed on record.

It is further stated by Dr. Qazi M. Mohyuddin that in future all tra^ 
will be made strictly in accordance with the transfer policy that has| 
annroved and that the cases of petitioner Farrukh J. Gulzar and respon

6. ® Constitution Act, 1974 (AJK)—
1, S. 44. Petitioner seeking writ of quo warranto has burden to show that 
fpondent is not holding office under authority of law. When he initially 
|kes out prima facie case, burden of proof would shift to respondent. If

____ titioner fails to make out a prima facie case, rule nisi would not be issued as
^^Kiatter of routine.

S. 44. Non-invocation of alternate remedy against order impugned in writ 
^^Kition would render writ petition as not maintainable.

over, as

(P. 52)
i. 0

(P. 53,54)
K4jicin-fn \4iinhnlIT________I/';™,.;
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to 1992 SCR 110 and 1994 C.L.C. 1632, in support of their 
assertion.
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ORDER

49

CHAUDHARY MUHAMMAD TAJ, J.—This writ petition filed undl 
section 44 of the Azad Jammu and Kashmir Interim Constitution Act, 
calls in question the order pH'ssed by respondent No. 1, on April 2, 1998,respondents, on a pre-admission notice issued to them, addrfessed his 
being illegal, and without jurisdiction. Alternatively, a writ of quo warr 
was sought to be issued against respondent No. 2.

The facts as stated in the petition, are that the petitioner Vice-Chancellor under the University of Azad Jammu and
appointed as Registrar of Azad Jammu and Kashmir University, in BPS-19.Kashmir Act. 1985, is a Principal Executive and academic officer of 
the recommendation of Selection Board, by the competent authority. The pq^K 
was later on upgraded and the petitioner was given BPS-20 and since then he'i»§ 
performing his duties in the above capacity. It was further disclosed that odB 
resignation tendered by Dr. Muhammad Kharait Chaudhary, the additional® 
charge of the Vice-Chancellor of the University was handed over to the Chie^B 
Secretary of Azad Jammu and Kashmir, on March 12, 1998, who vide hi9|^ 
order dated April 2, 1998, appointed respondent No. 2 as Registrar of 
University and transferred the petitioner from his present assignment. Tli^K 
aforesaid order is challenged through this writ petition as being illegal and ol® 
no legal effect.

4. Mr. Rafique Mahmood Khan, the learned Counsel appearing for

|rguments for the dismissal of the writ petition in the following manner:—

2.

V- the University and has all the powers to take any action he may 
consider necessary, including the transfers to be effected. It 
emphasised that under section 11 of the University Act, 
specifically under sub-sections (1) (3) & (4) of Section 11 of the Act, 
the Vice-Chancellor is fully empowered to pass any order in the best 
interest of the University, to ensure that the provisions of University 
Act, statutes, regulations and rules are faithfully observed, to promote 
the general efficiency and good order of the University;

was
more

i:
I,
^ •

M/s. Kh. Shahad Ahmed, Ashfaq Hussain Kiani and Ghul^^H 
Mustafa Mughal, the learned Counsel appearing for the petitioner, raised tlil^B 
following points in support of the petition:-

(i) That respondent No. 1 was not conapetent to effect transfer of 
petitioner from the post of Registrar, Azad Jammu and Kashi^B 
University. It was explained that the Syndicate of the Azad 
& Kashmir University was only the competent authority to 
such orders and not the Vice-Chancellor;

(ii) that the powers envisaged under section 11 of the Azad
and Kashmir University Act, 1985, the Vice-Chancellor com^B 
pass an order for temporary arrangement only, therefore, the ord|^B 
runs counter to law; j
that the petitioner has been left without any post which indica^^B 
the respondent’s mala fide intention of victimising the petitioner»^Bi.

that respondent No. 2 is a permanent employee of the 
Jammu & Kashmir Government, serving as Additional Secret^ 
(Services) in BPS-19. The Vice-Chancellor has no authorityic 
transfer and appoint him as Registrar of the University. The or2| 
even otherwise is violative of Section 46 of the University aJ 
19,85 which empowers the Chancellor alone to appoint; |
that the post of Registrar can be filled in by promotion or throi| 
direct recruitment. The appointment by transfer is not permitte 
under any of the rules; and 3
that respondent No. 2, in any case, was not qualified toi 
appointed as Registrar of the University in view of

3. (ii) that the services of respondent No. 2 who was Additional Secretary in 
the Services Department of the Azad Jammu and Kashmir 
Government, were placed at the disposal of the Vice-Chancellor and 
was temporarily appointed/posted as Registrar. It was vehemently 
argued that the aforesaid officer was fully qualified and held the 
required qualification, experience and fulfilled all other conditions. It 
was also pointed out that nothing was brought on record except a bare 
assertion in the writ petition that respondent No. 2 was not qualified 
to be appointed which did not require for a notice to be issued to him, 
to explain under what authority of law he was holding the post, 
particularly when it was admitted that he, before the impugned order, 
was posted as Additional Secretary (Services). It was also submitted 
that the petitioner was to be adjusted by respondent No. 1 against 
some other equivalent post in the University, but due to stay order 
issued by this Court in terras of maintenance of status quo, the same 
could not be done and has to follow after vacation of stay order, 
therefore, the petitioner's assertion of his being left with no post, is 
without any substance; and

I (iii) that an alternative remedy in the shops of an appeal was available to 
|: the petitioner under section 38 of the University Act, 1985 which was
I adequate and in presence of aforesaid remedy, the writ petition was

not comnetent and as .such is not maintainable. Reliance in this repard

P ■
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(4) The Vice-Chancellor shall also have the power-

to create and fill posts temporarily for a period not exceeding six 
months;

to sanction all expenditure provided for in the approved budget, 
and to re-appropriate funds within the same major head of 
expenditure;

to sanction by re-appropriation an amount not exceeding fifteen 
thousand rupees for an unforeseen item not provided for in the 
budget, and report it to the Syndicate at the next meeting;

j (iv) to appoint examiners for all examinations of the University after 
receiving panels of names from the relevant Authorities;

to make such arrangements for the scrutiny of papers, marks and 
results as he may consider necessary;

■•(vi) to direct teachers, officers and other employees of the University 
to take up such assignments in connection with teaching, research, 
examination and administration and such other activities in the 
University, as he may consider necessary for the purpose of the 
University;-

to appoint employees upto Grade 16 in the National Pay Scales;

Kviii) to delegate, subject to such conditions, if any, as may be 
prescribed, any of his powers under this Act to an officer or other 
employees of the University^ and

(ix) to exercise and perform such other powers and ftinctions as may 
’ be prescribed."

p. The analysis of the aforesaid provisions reveals that the Vice-i
cellor has got all the powers necessary to exercise control and enforce 
line over all officers and in emergency, if he so considers necessary, may 
[iy action which, in his opinion, requires an immediate action and is also 
^ered to create any post for a period of six months, including the filling 
a post. The combined study of all the provisions maintaining powers and 

|of the Vice-Chancellor shows that he holds and exercises all powers 
|ing those vested with the Syndicate to be exercised in an emergency, 
efpre, it leaves no doubt that the Vice-Chancellor, in the best interest of 
diversity, can affect and make transfers from one post to another, of 
|,lo an equivalent one, as provided in sub-sections (1), (3) & (4)(i) of
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proposition involved in the present case was dealt with. The learn? 
Counsel also referred to the Azad Jammu and Kashmir Universrt 
Act, 1985, 1993 SCR 186, 27. 1980 CLC 952, in support of I 
assertions. ••i

Vi50. •,-t

(i)

(ii)
I have heard the learned Counsel for the parties an4. also go^B:- 

through the record, contents of the writ petition as well as objections filed;^B 
the respondents, including the case-law. referred to by the respective partiM* 
The affairs, of University of Azad Jammu and Kashmir are regulated 
administered under the Azad Jammu and Kashmir University Act, 198^B 
statutes, regulations and rules made thereunder. The Vice-Chancellor is^^^B 
principal executive and academic officer of the University who enjoys^^^^^B 

powers necessary to exercise cOntrol and enforce discipline over all officeB* 
teachers and other employees and students of the University and can also tflR. 
any action in an emergency, requiring so necessary and to report to^B| 
Authority or other body which, in the ordinary course, would have powers-^^R 
deal with the matter including the creation and filling up the posts temporar^B 

for a period not exceeding 6 months^ *J*idsr section 11 Of the University 
The relevant Section is usefully reproduced as under:—

5.

.(iii)

(v)

r-i •

I
(vii)■ "11. Powers and duties of the Vice-Chancellor.—(1) The Vice-Ch^cM m :

shall be the principal executive and adacbmic'officer of ±e Univeil 
and shall ensure that the provisions of this Act, the' Statutes;-f

Regulations and the Rulqs are, faith^lfy observed, shall promote^ 
general efficiency and, good order' of the University and shall hayd 
powers necessary to exercise control ,,and. enforce discipline over] 
officers, teachers and.other employees;and students of the Universil

(2) The Vice-Chancellor shall, ifi the absence of the Chance 
preside at a Convocation of the University and the meetings ol 
Syndicate and shall, if present, preside at the meetings of 
Authorities of which he is the Chairman and be entitled to attend^ 
preside at any meeting of any other Authority or body oft 
University..

(3) The Vice-Chancellormay, 'in an emergency which in his opi^ 
requires immediate action, take such action as he

F 4
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necessary and shall, as soon thereafter as no.s.sible rennn hi« arti^
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grievance to him, to agitate the matter in a Court of law, much less learned Counsel for the respondents raised
^ extraordinary Constitutional jurisdiction of this Court, providing with regard to the maintainability of the writ petition

condition of an aggrieved person. JjKvailability of an alternative remedy to the petitioner. It was strenuously

So far as the question of appointment of respondent judgment recorded by the Supreme Court of Azad
Registrar is concerned, the petitioner claimed that the relevant responden^Bp^ ^ ^ dealing with the proposition in hand, in the
not qualified as per requirements maintained in Schedule-V, Category-l|H^f ^ University of Azad Jammu
II. in respect of the ^pointment of the Registrar.-The assertion remedy of appeal available under section ..
petitioner is not supported by any document, substantiating his point petitioner to file the writ petition. The learned
for respondent No. 2 being not qualified for the Woresaid appointment,-IK petitioner, while controverting the contention of the
the respondent denied the petitioner's assertion. It may be nrentioned th^Bis ®unse for the respondents, relied upon 1992. SCR 110 (Ch. 
writ of quo warranto, it is for the petitioner in the first instance to show^HE^ Siddique v. Deputy Collector Excise and Taxation & others) md 
view of the given facts of a case, the non-petitioner is not holding the^^fcNazamHussain & others). The former 
under the authority of law. If initially he makes Out his prima facie caJ^K^ learned Judges of the Supreme
burden of proof would shift to the opposite side. But if the material the junsdiction of an authority to act under the Stamte is
not pleaded by the petitioner on which he bases his claim, or the same a^Bl*^ challenp, it is not necessary for an aggrieved person to have

2) sufficient enough to make out a prima facie case in favour of the petition^B5? redressing his grievance to such authority by filing appeal
cannot be said that the rule, 'nisi' can be issued as a matter of routineflB,.'"''*^'^^"® jurisdiction. The argument to test the validity of the 
non-petitioner would be called upon to show he yi^as holding the office the. higher forum was not held tenable. The latter case
what authority of law, would arise only if in the first instance, the peli^R nomination for M.B.B.S. seat wherein no objection raised by-the 
makes out a prima facie case that he was not so holding the office. The clB^^ ^ ^naintainability of the writ petition on the ground
respondent No. 2, in the background of his having been serving as AddSB^^^'g^ remedy provided in Iiwtruction No; 20 of the Notification of 
Secretary in a Government Department, requires a further caution, dem^Bl ’ nomination, it was held that the existence of
a strict proof for the purpose. Reliance.in this regard is placed on 1993^^*^^*^^ ^ ® petition only if the other
27 wherein it was observed as under:- -|B^ available is adequate and efficacious one. The appeal provided before .

, J^pvemment in view of likely -to consumes lot of time and failing to decide 
"It is for the petitioner in the first instance to show that in view,^Ktters expeditiously, as noticed by the superior Courts, was not held to be 
given facts of the case, the non-petitioner is not holding the ■■|te and efficacious remedy. The Respondents relied ui^n 'Khizar Hayat's 
under the authority of law. If he initially makes out his prim^Rferred to above which directly dealt with the proposition in hand and 
case, the burden of proof will shift to the opposite side but .^B|cided by the Supreme Court of Azad Jammu and Kashmir on 22.1.1998 
material facts are not pleaded by the petitioner on which he baS^Wis the latest authority on the subject as contended by the learned Counsel 
claim or the same are not sufficient enough to make out aprimfiiOTp'respondents. In the aforesaid case, the petitioner filed a writ petition in 
case, it cannot be said that a. rule nisi ^ be issued as a Court challenging his transfer as Controller of Examinations, to the
routine." ^^^^gchairman Zoology Department, on the ground that the Vice-Chancellor

It may also be added for clarification that the objection raised for resp^^K^ empowered to effect any transfer. It was also claimed that the post to 
No. 2, a Government servant, with regard, to his appointment as Regis3^B5^ transferred, did not exist, alongwith other number of points 
the Vice-Chancellor, is also found to have no substance in it as the Coiufl^E^" petition. The writ petition was partly admitted for regular 
the respondents produced a file before the Court, containing an order parties went in appeal. The petitioner challenged partly

^al of the writ petition in limine, while the Vice-Chancellor challenged
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Roshan Khan v. Director Schools and Literacy 
(Sardar Muhammad Raza Khan, J)

6. On the other hand. Roy Muhammad Nawaz Kharal, learned 
.i^dvocatc Supreme Court for respondents vehemently controverted the 
view point as canvassed by learned counsel for petitioner^and supported 
the impugned judgment being free from any ille^lity or serious 
irregularity.

2007] 599SUPREME COURT MONTHLY REVIEW [Vol. XL598

2. Briefly, stated the facts giving rise to the filing of instant 
petition are that petitioner filed a suit against respondents for declaration 
that he is the owner in possession of the suit-land situated in village 
Neelore Tehsil and District Mansehra for being’'remained in possession 
as mortgagee for more than 60 years as well 'as being in adverse 
possession for more than 12 years and the respondents have lost their 
rights of ownership and mortgagor in the suit-land. ^

3. The suit was contested by the respondents by filing their written 
statement on various grounds that the suit is not within lime and also not

■ maintainable- in its present form and that respondents Nos.4 to 8 are 
bona fide purchasers of the land but ultimately the,*^suit was dismissed 
vide judgment and decree dated 20-2-1995 mainly on the ground that 
plea of prescription is not available to the petitioner and also that the 
exclusive possession over the suit-land hostile to the respondents has not 
been proved. Petitioner filed appeal before the District Judge, Mansehra, 
which was dismissed, vide judgment dated y23-11-1999 holding that 
section 28 of the Act, 1908 (Act No.IX of 1908) (hereinafter referred to 
as ’the Act’) has been declared repugnant to-the Injunctions of Islam and 
as such not applicable to the present case. Feeling aggrieved, the 
petitioner assailed the said judgment before the learned High Court in the 
above mentioned civil revision,'which was dismissed, vide impugned 
judgment.

4. We have heard Raja Muhamyiad Ibrahim^Satti, learned Advocate 
Supreme Court for the petitioner and Roy Muhammad Nawaz. Kharal, 
learned Advocate Supreme Court for respondents and have gone through 
the record and proceedings of the dasc in minute particulars.

5. ^Raja Muhammad Ibrahim Satti, learned Advocate Supreme 
Court for the petitioner has ar^ed that the findings of the Courts below 
suffer from misreading and aoh-reading of material evidence on record 
and also from wrong appreejation of facts, and. law involv^ed in the case. 
He further argued that the Courts below have erred in holding that since 
section 28 of the Act has been declared un-Islamic by the learned Shariat 
Appellate Bench of this Court, the petitioner could not claim to have 
prescribed his, titled through ^adverse possession. He contended that 
section 28 of the Act has,been declared to be ineffective and non-exislcnl 
from 31-8-1991 only and the rights which had already matured before 
31-8-1991 on account of adverse possession have not been affected by 
the said judgment because the petitioner had prescribed his titled through 
adverse possession long before 31-8-1991. He further contended that 
petitioner, has successfully proved his adverse possession through 
evidence. According to him the learned trial Court even did not frame 
the issues properly which arose out of the pleadings of the parties.

7. The main point, which rcquires scrious consideration, is whether 
the petitioner has matured his title through adverse possession. The 
petitioner claimed that respondents have losutheir rights of ownership 
and status of mortgagors over the suit property and he has become owner 
in possession of the same due to open and hostile possession for 
than 12 years and also by prescription for being’ remained in possession 
as mortgagee for more than 60 years. We are of the opinion that this plea 
is not available to him inasmuch as section 28 of the Act has been

case

more

I

declared repugnant to the Injunctions of Islam by this Court in the 
of Maqbool Ahmad v. Hakoomat«e-Pakistan 1991 SCMR 2963, wherein 
it has been held that section 28 of the Act is repugnant to the Injunctions 
of Islam insofar as it provides for extinguishment of the right in the 
property at the determination of the period prescribed for instituting a 
suit for possession of the said property and that this decision shall take 
effect from 31st of August, 1991 and on this date section 28 of the Act 
shall also cease to have effect.

A

\

/
- / 8. For what/has been discussed above, we arc of the considered 

opinion that impljgned judgment is based on valid and sound reasons and 
is entirely in consonance with the law laid down by this Court. Neither 
there is misreading nor non-reading of material brought on record or 
misconstruction of facts or law.

9y Resultantly, the petition being devoid of force’ is dismissed and 
leave to appeal refused.

VI. H./M-218/SC Petition dismissed.
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[Supreme Court of Pakistan]

Present: Sardar Muhammad Raza Khan and Nasir-ul-Mulk, JJ

ROSHAN KHAN, SET GOVERNMENT HIGH SCHOOL 
KUZ PAO, DISTRICT SHANGLA—Petitioner

versus

DIRECTOR SCHOOLS AND LITERACY, N.-W.F.P., 
PESHAWAR and 4 others-—Respondents
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2. The petitioner alleges and claims to have served Education 
Department for 30 years and currently belonged to the senior class of 
teachers. He was holding the post of Assistant District Officer (M) 

inspection, since 12-3-2002. Due to his honest and bold action against 
I the teachers, absent from duty, eight teachers who were proceeded 

against accordingly, nursed grudge and departmental rivalry against the 
petitioner. They approached Mr. Pir Muhammad Khan MPA whom they 

' had allegedly favoured in elections and thus with the active role of the 
i MPA aforesaid, petitioner was transferred vide order dated 8-3-2003.

601600 [Vol, XL

i(On appeal from the judgment, dated 10-8-2004 passed by 
N.-W.F.P. Service Tribunal, Peshawar in Appeal No.205 of 2004).
North-West Frontier Province Civil Servants Act (XVIII of 1973)— I

j
—S. lO—Rules of Business, (N.-W.F.P), 1974, R.21(2)—Transfer of j 
civil servant—Political influence—Recommendation of Member of i 
Provincial Assembly—Civil servant was a senior school teacher -who 
assailed his transfer order before Service Tribunal but without any 
success—Plea raised by civil servant was that his transfer was politically 
motivated and on the recommendations of Member of Provincial I 
Assembly—Validity—Transfer of civil servant under the orders of even j 
a Minister was void and unlawful, being violative of R.21(2) read with | 
Schedule V of Rules of Business, (N.-W.F.P.), 1974—Supreme Court, I 
while condemning the role of Minister, that of ,tamed and subservient | 
bureaucracy was also condemned and need for an upright, honest and 
strong bureaucracy was emphasi2ed---Member of Provincial Assembly in ^ 
view of background of political influence had beeii guilty of misconduct, r 
unfair exploitation and malpractice that , maligned the legislature and 
disrupted administration—Supreme Court converted petition for leave to 
appeal into appeal and set aside the transfer order of civil servant— ; 
Appeal was allowed, [pp. 603,.604]A&B

r

.i
.3. He preferred- departmental appeal, giving the aforesaid 

background, whereupon, on acceptance of such appeal on 28-2-2004, his
■ transfer order dated 8-3-2003 was withdrawn^ The political influence 

once again got spurred and, to the utter disappointment of the petitioner, 
the above mentioned order dated 28-2-2004 was cancelled on li-3r2004.

' He knocked unsuccessfully at the door of Service Tribunal and hence this 
' petition.

4. As, gross violation of repeated verdicts of this Court was prima 
facie noticed, a Full Bench of this Court issued notice to the respondents, 

o Again, this Court on 23-5-2006, in view of the allegations levelled by the 
petitioner, issued notice to Pir Muhammad Khan, MPA to appear before

■ the Court. On appearance he furnished written reply which forms paper 
book-III of this record.Munawar Khan v. Niaz Muhammad 1993 SCMR 1287; Parwez 

Yunas Uppal's case PLJ 2000 (Tr.C) Service 473; Zahid Akhter’s case 
PLD 1995 SC 530 and Sayyad Sikandar Ali Shah's case 2002 SCMR 
1124 fol.

5. At page 26 of the file there is a memo on the letter head pad of 
Pir Muharmnad Khan MPA where he has given different directions for 
the postings and transfers of different civil servants. In his comments he 
stated that the endorsements on the -letter head pad (P-26) are undated, 
unnumbered, unsigned by Pir Muhammad Khan and not addressed to any 
one. He never denied, in so many words, the endorsement having been 
made by him but still he said that "the same can only amount to 
.proposals which were to be considered by the concerned authorities and 
such proposals do not amount to any order or directions or 
recommendations."

6. From the aforesaid remarks, the MPA who professes to be an 
Advocate as well, tried to interpret his endorsements at page-26 as mere 
proposals of recommendatory nature. This is factually incorrect because, 
the language used is indicative of direction and not proposals. A letter 
No.3131/F.No.72/ADO(M)/Shangla dated 22-1-2003 written by 
Directorate of Schools and Literacy to the Section Officer (Primary) 
Government of N.-W.F.P. Schools and Literacy Department Peshawar 
proves how Mr. Pir Muhammad MPA was involved in'the transfer of the 
petitioner. A para reproduced therefrom would be self-explanatory: —

"9 On S.9.9nm \/tr

Malik Shahzad Ahmed, Advocate Supreme Court, for Petitioner.

Khiishdil Khan, Additional Advocate-General, N.-W.F.P. along 
with Respondents Nos.2 and 5.

Mir Adam Khan, Advocate-on-Record along with Pir 
Muhammad Khan, MPA and Hamid Iqbal, MPA on Court’s call.

Date of hearing: 3rd October, 2006.

JUDGMENT
;■

SARDAR MUHAMMAD RAZA KHAN, J.— Roshan Khan, a ? 
Senior English Teacher of District Shangla seeks leave to appeal against J 
the judgment dated 10-8-2004 of learned N.-W.F.P. Service Tribunal, J 

. . Peshawar, whereby, his appeal was dismissed and his transfer order I 
dated 8-3-2003 from Shangla to Government High School Kuz Pao was 
considered valid, within the contemplation of section 10 of N.-W.F.P. 
Civil Servants Act, 1973. The plea of the petitioner that his transfer was 1 
void being politically motivated, was not taken into consideration. i

r
1
1

Pir omrrtirl IZVi X4"PA r^ir + rtof .^1
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visited this office and submitted a proposal for making transfer | 
SET/ADOs of District Shangla and thus his f

Memo.

Kindly refer to your office letter No..SO(PE)(S&L)EDO dated 
Peshawar the 10-11-2003 the following comments are hereby 
submitted for clarification.of situation: —

(1) The letter issued vide reference No.3131/F.No.72/ADO(M) 
Shangla dated 27-10^2003 by Director (S&L) Shangla, it is 
requested that the said proposal/view was submitted by the 
worthy MPA Mr. Pir Muhammad Khan. This, officer has 
neither forwarded for said proposal nor is involved in this 
matter.

(2) The ADO Mr. Roshan Khan is an efficient'and hardworking 
officer;

of some .
recommendation was honoured and transfer order was issued 
(copy attached) wherein the appellant concerned was victimized/ « 
suffered having immature tenure against the ADO{M) post at *

‘KShangla." |
Another letter No.4454/F.No.72/i^DO(Male)/Shangla dated. 7.

29^1-2004 would reinforce the charge that Mr. Pir Muhammad Khan 
MPA had pursued the matter. The relevant para of this letter by Deputy ^ 
Director (Estt.) Schools and Literacy N.-W.F.P., as follows, is quite

2

.s
revealing:- »

"2. However it is further clarified that his transfer order was made M 
the request of Mr. Pir Muhammad Khan MPA in March, * 

2003 and since this Directorate .has issued his transfer order » 
hence this Directorate is not in a position to cancel it rather, the im 
worthy Secretary, (S&L) N.-W.F.P. is the competent/appellate S 
authority to consider his appeal regarding cancellation of his M 
transfer order."

on

(3) The ADO concerned Mr. Roshan Khan had not completed his 
normal tenure on the said post.

Keeping in view the above facts if the transfer order of the 
officer concerned is cancelled this office will have no objection.

Executive District Office 
Schools and Literacy"

10. All documentary evidence has gone a long way to prove that Pir 
Muhammad Khan was persistently involved in getting the petitioner 

. .^transferred. He dubbed it as mere proposal but, under the prevailing
Anyhow, when the petitioner was asked to brmg recommendations o IBconditions, one can well contemplate as to what is meant by the proposal ' 
MPA, he produced one. of Mr. Hamid Iqbal. It seems that Mr. Hamid elected representative who carries a weight to throw.
Iqbal did not volunteer to make recommendation. It was probably » 
arranged by the petitioner under the desire of the department, in order to |K

deplorable that the. officers concerned invited the * 
recommendations of MPAs for cancellation of transfer order, specially, * 
Pir Muhammad Khan MPA, the one who opposed the petitioner. This » 

letter shows that even the department was aware that it was «
obtain recommendation of Pir 4H

8, It is

very
impossible for the petitioner to . . ,
Muhammad Khan MPA because it was he who victimized the petitioner. |

11. As early as in 1993, this Court had sensed the malady. In 
»Munawar Khan v. Niaz Muhammad 1993 SCMR 1287, a larger Bench 
S had taken serious notice ot allocation of appointment quota to the 
^Ministers, MNAs and MPAs though with the blessings of the executive, 
»and had declared them yoid ab initio, calling upon all Courts, Tribunals 
■and Authorities to so declare. A healthy example of such compliance 
■Parwez Yunas Uppal's case PU 2000 (Tr.C.) Service 473, where the 
■learned Federal Service Tribunal declared a transfer order void and mala 
^Kflde because it was motivated by a privilege motion moved in the 
^Rassembly and because the competent authority had passed it without the 
■application of its own and independent mind.

■i i2. Transfer of civil servant under the orders of even a Minister 
^fceld by this Court to be void and unlawful, being violative of Rule 21(2) 
i^^pead with Schedule V of Rules ot Business 1974. While condemning the A 

Minister, that of tamed and subservient bureaucracy was also 
lH||condenined and need tor an upright, honest and .strnno hnrpanprari?

balance the pressure. The relevant para is as follows:-
"3. As regards obtaining of recommendation/consent from Pir 

Muhammad Khan MPA Shangla as per your directions contained 
in your letter referred to the above, so it is not possible for him 
as he has been victimized through the said MPA, however, he 
has been got favourable/strong recommendation of Mr. Hamid 
Iqbal, MPA, also belongs to District Shangla (Annexure “B”)." ’

9. Another letter would further clarify the persistent involvement of 
Mr. Pir Muhammad Khan MPA. The same is reproduced:--

"Directorate of Schools and Literacy N.-W.F.P. Peshawar.

No.1.1408/dated 2-12-2003.
The Section Officer (Primary)
Government of N.-W.F.P., Peshawar.

was

was

e
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) 17. It was for the reasons above that we had accepted the
petitioner's claim after conversion into appeal through our short order- 
dated 3-10-2006 that runs as follows; —
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PLD 1995 SC 530 is the relevantemphasized. Zahid Akhler's case 
reference.

13. Lately, in Sayyad Sikandar Ali Shah's case 2002 SCMR 1124, 
the role of competent/Administrative authorities was once' again Hr 
condemned when they yield and surrender to the dishonestly intruding H. 
political influence.

"For detailed reasons to be given later on, the impugned 
judgment dated 10-8-2004 of the learned N.-W.F.P. Service 
Tribunal is set. aside, the transfer order § 1201-
1206/F.No.72/DS&L/ADO(M)/Shangla, dated 8-3-2003 passed 
by Director Primary Education N.-W.F.P., Peshawar is hereby 

as withdrawn and that Endst. No. 1077- 
82/F.No.!3/Vol: I/DIE/ADO(M) Shangla, dated 12-3-2002 of 
the Director Primary Education, N.-W.F.P. Peshawar is 
restored.

M.H./R-22/SC

B

14. It is for quite a long time, that some of the peoples W 
representatives, whose sacred and scholarly job it was to legislate while H; 
honourably confining themselves to the dignified mansions of the 
assemblies, have started undesirable, dishonest and corrupt interference IK' 

the purely Executive/Administrative domain of appointments, IK 
promotions and transfers of civil servants. By now it has turned into a 
mafia that does not care about Law, Rules, Regulations, Rules of H 
Business and repeated deprecations by the Supreme Court of Pakistan 
and High Courts. All forces seem to have whittled down before the |K

people whose weight, and not sm'

set aside

into

Appeal allowed.

exploitation and blackmail by some 
legislation, matters. This is bound to destroy the institutions, if not 
already destroyed.

2007 S C M R 605

[Shariat Appellate Jurisdiction]

I Present: Justice Saved Iqbal, Chairman,
F Justices Sardar Muhammad Raza Khan,
t . Ch. Ijdz Ahmed, Dr. Allama Khalid Meftmood 

tind Allama Rashid Ahmed Jullundhari, Members

; IBRAR HUSSAIN and others—-Appellants

versus

, THE STATE and another—Respondents

Criminal Appeals NosU4(S) and 15(S) of 
iNovember, 2006.

(On appeal from the. judgment, dated 2-5-2005 passed by the 
federal Shariat Court, Islamabad, in Criminal Appeals Nos. 1^96-1 and 
p99-I of 2003, Murder Reference No. 17-1 of 2003).

(a) Offence of Zina (Enforcement of Hudood) Ordinance (VII of 
1979)—

—-Ss.I0(4) & 11—Reappraisal of evidence—Contradictory statements— 
Deliberate and dishonest improvements—Accused were convicted, for 
gang rape and abduction and were sentenced to death penalty and 
mprisonment for life respectively, by Trial Court—Federal Shariat 
Court partly allowed the appeal and set aside the sentence for gang rape 
iut maintained that of abduction—Plea raised by accused was that in

15. Despite the fact that there is no law in the country giving 
authority to MPAs or MNAs to interfere into the Executive and; 
Administrative domain, even to the extent pf recommendations and? 
proposals; despite the fact that the Rules of Business are utterly to thei 
contrary; despite the fact that such practice is highly deprecated and 
condemned by this Court on numerous occasions, Mr. Pir Muhammad

name.'Khan, on whose letter head pad word Advocate appears below his 
has flouted- all Law, Rules and Regulations. As an Advocate he ought to 
have been aware of the verdicts of the superior Courts and if not, at 
least, .he ought to have known the Rules of Business and above all, the 
nature of his own obligations towards legislation in tlie Assembly and not 
beyond. , . > |

2005, decided on I5th

16. Before this Court he appeared personally and held the rostrum to 
address. It was a short but eloquent speech where, instead of clarifying 
his position, he argued the case against the petitioner saying that he was' 
beaten by the teachers, that law and order situation had arisen and that 
his transfer was, therefore, necessary, again not realizing, that law and. 
order also was not his headache. It is quite interesting that he still kept 

against the petitioner. At the end he requested the Court, not that

l-

:venom
he be absolved but that the instant petition be dismissed. In view of the 
background of political influence, the background of the case in hand and 
the repeated verdicts of this Court, we are constrained to observe that 
Mr. Pir Muhammad Khan MPA has been guilty of misconduct, unfair 
exploitation and malpractice that inaligns the legislature and disrupts th^ 
administration. 1 r .
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Present: Mr. Justice Nasir Aslam Zahid

Mr. Justice Abdur Rehman Khan
[Supreme Court of Pakisan]

Civil Petition No. 356-L of 1998 disposed of on 29.5.1998. 1
(On appeal from the order dated 12.1.1998 of the Lahore High Court pal 

on C.M. No. 1/98 in W.P. No. 526/98). ■ j

FARRUKH J. GULZAR—Petitioner

43Tribunals Decisions (1999 TD(Service))
Farrukh J. Gulzar v. Secretary, LG & RD Deptt.

Nasir Aslam Zahid, J. (SC)

Indent (writ petitioner) that he would withdraw his writ petition within 15
(P. 47)

F v

ill5.
1

i’iDate of hearing : 29.5.1998 (Islamabad)

ORDER I

t NASIR ASLAM ZAHID, J.—The following are present:-

Mr. Abdul Sami Khawaja, ASC for the petitioner with petitioner 
Farrukh J. Gulzar.

' (2) Mr. Muhammad Asghar Malik, ASC for respondent No. 2 with 
respondent Ch. Nazir Ahmad.

(3) Mr. Altaf Elahi Sheikh, Addl. A.G. Punjab, on Court notice.

(4) Dr. Qazi M, Mohyuddin, ASC and Legal Advisor, Punjab Local 
f Govt. Board, alongwith Khalid Farooq, Secretary of the Board.

' (5) Haji Malik Jalal Din Dhakoo, MPA, Sahiwal, present pursuant to 
notice.

petition has been filed by Farrukh, J. Gulzar seeking leave against the 
iterim order dated 12.1.1998 passed on C.M. No. 1/98 in Writ Petition 
I, 526/98 filed by respondent No. 2 Ch. Nazir Ahmad against the Secretary, 
feal Government and Rural Development Department, Punjab, and petitioner 
^kh J. Gulzar. The impugned order of the High Court passed on 
|.l. 1998 is reproduced here:-

"It is argued that the petitioner (respondent No. 2 before this Court) 
has been prematurely transferred at the behest of local MPA. In this 
behalf reference is made to Annexures B and C.

(2) In order to better appreciate the grievance of the petitioner I would 
like to hear respondent No. 1.
(3) Rana Muhammad Arif, learned Addl. A.G. is present on Court's 
call. Let copy of the petition be made over to him to obtain a report 
and instructions from respondent No. 1 who shall be represented on 
the next date of hearing by a responsible officer alongwith complete 
record.

C.M. No. 1/98
(4) Notice for an early date. In the meanwhile operation of the 
impugned order is suspended."

I rhp nrpsent netition for leave the interim order on C.M. No. 1/98 granting

pi.
(1)

v:| ii' %
'1versus j

SECRETARY, LOCAL GOVT. AND RURAL DEVELOPMENT I 
DEPARTMENT, LAHORE AND 2 OTHERS—Respondents i

'■H

-] m'#(1

(a) Transfer of Civil Servants— J
MPA has no jurisdiction to give a direction dr make a requesi 

Government department on basis of complaints or recdmmendations recel 
by him for transfer of a civil servant. If any such complaints are receiv4 
MPA, concerned p^ies should be directed to address complaints to conceS 
department and in case no action was taken on such complaints by conceS 
department further action could be taken by complainants in accordance/^ 
law and niles.

1

lii/fij
I :

i-cis i
>1

(P

(b) Transfer Policy—
All transfers should be made in accordance with transfer polic;^^^^, 

Government.

■ iU■ il
i

■m(p/ p.r
(c) Transfer Policy—

■.1t,
Transfer policy of employees of Local Councils famed ihroSg :

Notification dated 26.5.1998 is based generally on approved Govei 
transfer policy. (P.44||

(d) Constitution of Pakistan, 1973— ' .M
Arts. 212(3), 199. Leave petition to Supreme Court against interim oS 

of High Court by which it suspended operation of transfer order which IS 
challenged in writ petition before it. Contended before Supreme CourtS 
High Court had no jurisdiction to pass impugned order in view of^ 
contained in Art. 212 in mattes relating to transfers of Government employH! 
Supreme Court informed that cases of leave petitioner and respondent (to

■«:

!■

im
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Farrukh J. Gulzar v. Secretary, LG & RD Deptt 
Nasir Aslant Zahid, J. (SC)

jurisdiction to pass the impugned order in view of the bar contained in aJ 
212 of the Constitution, the transfers relating to terms and conditions! 
service of the Government erapioyees, namely, petitioner Farrukh J, gI 
and respondent No. 2 Ch. Nazir Ahmad. . I

.'.145Tribunals Decisions (1999 TD(Service))
Farrukh J. Gulzar v. Secretary, LG & RD Deptt.

Nasir Aslant Zahid,_ J. (SC)

llrppears that, pursuant to the said letters, transfers orders had been passed on 
Idesire of MPA Haji Malik Jalal Din Dhakoo. As observed, on the writ 
Ition filed by Ch. Nazir Ahmad, the High Court called for report and, on 
I application for interim relief, the operation of the impugned order 
Isferring Ch. Nazir Ahmad was suspended, which interim order has been 
|llenged in the present petition for leave.

When this petition for leave came up in chambers for interim 
[ders, learned counsel appearing for petitioner Farrukh J. Gulzar submitted 
I the said two letters were apparently forged and perhaps were not available 
:ihe record of the Department to the information of the petitioner. In the 
:umstances, notice was issued to the Secretary Local Government and Rural
V,

evelopment Department, Lahore, to produce the original record.

I On 27.3.1998, the record was produced which contained the said two 
tiers in original written by the MPA. It was further found that the letters had 
in diarized and, according to the representative of the Department, Tajjamal 

^ssain Rizvi, then Secretary of the Board, had initialled the two letters, 
'hich showed that the said two letters were received by the Secretary of the
E

o?rd from the MPA and had been placed on record.

I On that day, Mr. Altaf Elahi Sheikh, learned Addl. Advocate-General, 
Ijab, informed on instructions, that petitioner Farrukh J. Gulzar had been 
isferred to Multan and respondent Nazir Ahmad had not taken over the 
irge at Lahore and was still at Sahiwal and this was on account of the order 
Sled by the Lahore High Court. By order dated 27.3.1998, this Court 
Ifpended the interim order passed by the High Court to the extent of staying 
ilransfer of Ch. Nazir Ahmad to Lahore and the effect was that Ch. Nazir 
pad was required to report immediately and take over charge of the post at 
lore. The hearing was then adjourned to 22.4.1998 with the direction to the 
Slioner, respondent No. 2, MPA Sahiwal and Tajjamal Hussain Rizvi, 
iretary of the Board to be present in Court. When the matter was taken up 
i22.4.!998, it was informed by the office that the MPA could not be served 
I’the case was then adjourned for today.

Today, as observed, all the parties as well as Haji Malik Jalal Din 
Takoo, MPA Sahiwal, are present. On being asked as to why the two letters 
i written by him to the Secretary of the Board, MPA Haji Malik Jalal Din 
Fioo, first acknowledged that he had written the said letters, but then stated 
lithese letters were written by him in good faith and in the interest of the

'J
;|

r-h4c
2: In the High Court, writ petitioner Ch. Nazir Ahmad, who I 

posted as Accounts Officer Zila Council, Sahiwal, had taken up the plea 3 
petitioner Farrukh J. Gulzar had exened political pressure on the Secret! 
Local Government and Rural Development Department through Haji MaS 
Jalal Din Dhakoo. MPA Sahiwal, for his posting and transfer as Accoiii 
Officer Zila Council Sahiwal vide letters dated 15.12.1997 and I6.12.19l 
addressed by the said MPA to Secretary of the Board (at that time Tajj; 
Hussain Rizvi). The said two letters are reproduced here:-

'■i3.-

■4;
'i!

V' Pf'■M
"Haji Malik Jalal Din DhcS 

M.P.A. Sahiw|| 

Dated 15.12.199a
mRef. No.

IS
I

. MPA 

16-12-97

i.

:

PROVINCIAL ASSEMBLY OF THE PUNJAB

M,

.. Ill- ■
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period of posting at a place, and this he had managed through influence, am 
request was also made that if Ch. Nazir Ahmad was transferred from Sah’iw 
in his place Farrukh J. Gulzar, who was a good officer may be posted inj 
place. It was submitted by the MPA that whatever he had done was done wi____
sincerity and in all humility and at the instance of the people of the area^^^^'i, 526/98 filed by his client before the Lahore High Court, 

that he had no personal interest in getting the transfers made.

In the circumstances, this petition is not pressed by Mr. Abdul 
lii Khawaja, learned ASC for the petitioner. Mr. Muhammad Asghar Malik, 
Sned ASC for respondent No. 2 Ch. Nazir Ahmad, states that he will file a 
Snai application within 15 days from today for withdrawal of Writ Petition

■ 7.

The ad interim order dated 12.1.1998 passed on C.M. No. 1/98 in^ 
frit Petition No. 526/98 by the Lahore High Court has already been 
Ipended. The Writ Petition will be withdrawn by respondent No. 2 within- 
^days from today as undertaken by his counsel. In the circumstances. Civil 
fetion No. 356-L of 1998 is not pressed and stands disposed of as such. •
I Order Accordingly.

8,
It was pointed out very clearly to the MPA that his action in writing^ 

said two letters in effect amounted to requiring the Secretary to make^ 
transfers and that this was an improper action on the part of the MPA. It^ 
emphasized that there was a transfer policy of the Government and all transfw 

3 should be made in accordance with such transfer policy in the Local Coug 
offices , also till such time the Local Government and Rural Developing 
Department adopted a new policy of its own for the employees. It was ftiM 
pointed out to the MPA that even if he had received complaintsj 
recommendations, it was not within the jurisdiction of the MPA to gim 
direction or make a request to the Secretary to effect the transfers on the bM 
of such complaints or recommendations. It was emphasized that' 
recommendations should be made as had been done and, if there werejn 
complaints, the concerned parties should have been asked to address! 
complaints to the concerned Department and in case no action was takeK 
such complaints by the concerned Department, further action could be taketf 
the complainants in accordance with law and the rules. .1

Haji Malik Jalal Din Dhakoo, MPA from Sahiwal, submitted^ 
he had understood what was intimated to him by the Court and that in 
he would not take any action which may amount to interference wit^ 
performance of the functions of any Department according to the appliM 
law and rules-. 1

m •

I 1999 TD(Service) 47
& Before Chaudhary Muhammad Taj, J. (AJK)
I Writ Petition No. 146 of 1998 dismissed on 30.5.1998.
[raja MUHAMMAD AZAD KHAN, REGISTRAR, AZAD JAMMU & 

KASHMIR UNIVERSITY, MUZAFFARABAD—Petitioner
versus

ICE-CHANCELLOR, AZAD JAMMU AND KASHMIR UNIVERSITY 
MUZAFFARABAD, ETC.—Respondents

.

M AJK University Act, 1985—
I S. 11 read with AJK University Service Statutes (1981). Vice-Chancellor, 
[best interest of University, can effect and make transfers from one post to 
nother to an equivalent post. Vice-Chancellor holds and exercises all powers 
lluding those vested with Syndicate to be exercised in an emergency. Order 
1.transfer u/s. 11 from post of Registrar to any other equivalent post would- 

be illegal and would provide any grievance justiceable by High Court in 
tercise of its writ jurisdiction u/s. 44, AJK Constitution Act, 1974. (P. 51,52)

ft
5.

t

6. Dr. Qazi M. Mohyuddin, learned ASC and Legal Advisor, 
Local Government Board, informs that the previous Secretary, Tajjan 
Hussain Rizvi, has been transferred and in his place Khalid Farooq has

Secretary to the Board and that, by Notification dated 26.5.1998®

b) Constitution Act, 1974 (AJK)—
i, S. 44. Petitioner seeking writ of quo warranto has burden to show that 
Ipondent is not holding office under authority of law. When he initially 
nakes out prima facie case, burden of proof would shift to respondent. If

rule nisi would not be issued as 
(P. 52)

over as
Punjab Local Government Board has approved a transfer policy fo^ 
employees of the Local Councils, provisions whereof have generally,^ 
drawn from the approved Government transfer policy. Copy od 
Notification dated 26.5.1998 has been placed on record. I

llitioner fails to make out a prima facie case, 
matter of routine.0)

C)^ Ibid—
I S. 44. Non-invocation of alternate remedy against order impugned in writ 

tition would render writ petition as not maintainable.
It is further stated by Dr. Qazi M. Mohyuddin that in future all tra^ 

will be made strictly in accordance with the transfer policy that has^ 
annroved and that the cases of petitioner Farrukh J. Gulzar and respoii

(P. 53,54)
rr.__ X/ftictn’fn hAnnhnlt
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to 1992 SCR 110 and 1994 C.L.C. 1632, in support of their 
assertion.

48 Tribunals Decisions (1999 TD(Service))
Raja Muhammad Azad Khan V. Vice-Chancellor, AJK University 

Chaudhary Muhammad Taj, J. (AJK)

ORDER
CHAUDHARY MUHAMMAD TAJ, J.—This writ petition filed i 

section 44 of the Azad Jammu and Kashmir Interim Constitution Act, 
calls in question the order ptssed by respondent No. 1, on April 2, 19S 
being illegal, and without jurisdiction. Alternatively, a writ of quo war 
was sought to be issued against respondent No. 2.

The facts as stated in the petition, are that the petitioner 
appointed as Registrar of Azad Jammu and Kashmir University, in BPS-1 
the recommendation of Selection Board, by the competent authority. The 
was later on upgraded and the petitioner was given BPS-20 and since then 
performiiig his duties in the above capacity. It was further disclosed th; 
resignation , tendered by Dr. Muhammad Kharait I Chaudhary, the addit 
charge of the Vice-Chancellor of the University was handed over to the I 
Secretary of Azad Jammu and Kashmir, on March 12, 1998, who vid 
order dated April 2, 1998, appointed respondent'No. 2 as Registrar o 
University and transferred the petitioner from his present assignment, 
aforesaid order is challenged through this writ petition as being illegal ai 
no legal effect.

49
i
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550 i 4. Mr. Rafique Mahmood Khan, the learned Counsel appearing for 
he respondents, on a pre-admission notice issued to them, addressed his 
irguments for the dismissal of the writ petition in the following manner:-

(i) That the Vice-Chancellor under the University of Azad Jammu and 
Kashmir Act, 1985, is a Principal Executive and academic officer of 
the University and has all the powers to take any action he may 
consider necessary, including the transfers to be effected. It 
emphasised that under section 11 of the University Act, 
specifically under sub-sections (1) (3) & (4) of Section 11 of the Act, 
the Vice-Chancellor is fully empowered to pass any order in the best 
interest of the University, to ensure that the provisions of University 
Act, statutes, regulations and rules are faithfully observed, to promote 
the general efficiency and good order of the University;

(ii) that the services of respondent No. 2 who was Additional Secretary in 
the Services Department of the. Azad Jammu and Kashmir 
Government, were placed at the disposal of the Vice-Chancellor and 
was temporarily appointed/posted as Registrar. It was vehemently 
argued that the aforesaid officer was fully qualified and held the 
required qualification, experience and fulfilled all other conditions. It 
was also pointed out that nothing was brought on record except a bare 
assertion in the writ petition that respondent No. 2 was not qualified 
to be appointed which did not require for a notice to be issued to him, 
to explain under what authority of law he was holding the post, 
particularly when it was admitted that he, before the impugned order, 
was posted as Additional Secretary (Services). It was also submitted 
that the petitioner was to be adjusted by respondent No. 1 against 
some other equivalent post in the University, but due to stay order 
issued by this Court in terms of maintenance of status quo, the same 
could not be done and has to follow after vacation of stay order, 
therefore, the petitioner's assertion of his being left with no post, is 
without any substance; and

(iii) that an alternative remedy in the shops of an appeal was available to 
the petitioner under section 38 of the University Act, 1985 which was 
adequate and in presence of aforesaid remedy, the writ petition was 
not comoetent and as such is not maintainahle. Reliance in this repard

j-

2.
SiiM. 51

I& wasm
moreEES

30
&

>■

¥'
3. M/s. Kh. Shahad Ahmed, Ashfaq Hussain Kiani and Gh 

Mustafa Mughal, the learned Counsel appearing for the petitioner, raise( 
following points in support of the petition:-

That respondent No. 1 was not competent to effect transfer o 
petitioner from the post of Registrar, Azad Jammu and Kas 
University. It was explained that the Syndicate of the Azad Jai 
& Kashmir University was only the competent authority to r 
such orders and not the Vice-Chancellor;

(ii) that the powers envisaged under section 11 of the Azad Jai 
and Kashmir University Act, 1985, the Vice-Chancellor 
pass an order for temporary arrangement only, therefore, the o 
runs counter to law;

that the petitioner has been left without any post which indie 
the respondent's mala fide intention of victimising the petition
that respondent No. 2 is a permanent employee of the 
Jammu & Kashmir Government, serving as Additional Secre 
(Services) in BPS-19. The Vice-Chancellor has no authorit) 
transfer and appoint him as Registrar of the University. The oi 
even otherwise is- violative of Section 46 of the University / 
1985 which empowers the Chancellor alone to appoint;
that the post of Registrar can be filled in by promotion or throi 
direct recruitment. The appointment by transfer is not permil 
under any of the rules; and

(vi) that respondent No. 2, in any case, was not qualified tO' 
appointed as Registrar of the University in view of*
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(4) The Vice-Chancellor shall also have the power-

to create and fill posts temporarily for a period not exceeding six 
months;

to sanction all expenditure provided for in the approved budget, 
and to re-appropriate funds within the same major head of 
expenditure;

to sanction by re-appropriation an amount not exceeding fifteen 
thousand rupees for an unforeseen item not provided for in the 
budget, and report it to the Syndicate at the next meeting;

(iv) to appoint examiners for all examinations of the University after 
receiving panels of names from the relevant Authorities;

to make such arrangements for the scrutiny of papers, marks and 
results as he may consider necessary;

(vi) to direct teachers, officers and other employees of the University 
to lake up such assignments in connection with teaching, research, 
examination and administration and such other activities in the 
University, as he may consider necessary for the purpose of the 
University;

to appoint employees upto Grade 16 in the National Pay Scales;

fviii) to delegate, subject to such conditions, if any, as may be 
prescribed, any of his powers under this Act to an officer or other 
employees of the University^ and

(ix) to exercise and perform such other powers and functions as may 
be prescribed."

The analysis of the aforesaid provisions reveals that the Vice- 
ncellor has got all the powers necessary to exercise control and enforce 
jpline over all officers and in emergency, if he so considers necessary, may 

action which, in his opinion, requires an immediate action and is also 
Bwered to create any post for a period of six months, including the filling 
if a post. The combined study of all the provisions maintaining powers and 
& of the Vice-ChanceHor shows that he holds and exercises all powers 
^ng those vested with the Syndicate to be exercised in an emergency, 
reftire, it leaves no doubt that the Vice-Chancellor, in the best interest of 
University, can affect and make transfers from one post to another, of 
£lt) an equivalent one, as provided in sub-sections (1), (3) & (4)(i) of

Tribunals Decisions (1999 TD(Service))
Raja Muhammad Azad Khan v. Vice-Chancellor, AJK University 

Chaudhary Muhammad Taj, J. (AJK)

proposition involved in the present case was dealt with. The leaml 
Counsel also referred to the Azad Jammu and Kashmir Univers^B : 
Act, 1985, 1993 SCR 186, 27, . 1980 CLC 952, in support of ^ 
assertions.

I have heard the learned Counsel for the parties an^. also 
through the record, contents of the writ petition as well as objections filed 
the respondents, including the case-law referred to by the respective partilsMF 
The affairs, of University of Azad Jamihu and Kashmir are regulated 
administered under the Azad Jammu and Kashmir University Act, 1985^B 
statutes, regulations and rules made thereunder. The Vice-Chancellor is^t^K 
principal executive and academic officer of the University who enjoys^^^^B 
powers necessary to exercise control and enforce discipline over all office^^K 
teachers and other employees and students of the Uriiversity and can. also 
any action in an emergency, requiring so necessary and to report to 
Authority or other body which, in the ordinary course, would have powers^^B 
deal with the matter including the creation and filling tip the posts temporiri^B' 

for a period not exceeding 6 months, under section I f of the University Ac 
The relevant Section is usefully reproduced as under:—

■ "11. Powers and duties of the Vice-Chdncelldr^~ ( 1) The Vice-Chancei
shall be the principal executive and adacbmic officer of the UniversiJ 
and shall ensure that the provisions of this Act, the' Statutes/l! 
Regulations and the Rules 'are.faithftilfy observed, shall promoted 

general efficiency and. good .order of. the University ^d shall, have!^ 
powers necessary , to exercise control ..and enforce discipline over^ 
officers, teachers and other employees and students of the Universitjl

(2) The Vice-Chancellor shall, in the absence of the Chanceffl 
preside at a Convocation of the University and the meetings of^ 
Syndicate and shall, if present, preside at the meetings offfl 
Authorities of which he is the Chairman and be entitled to attend-^ 
preside at any meeting of any other Authority or body ofSi 
University.

(3) The Vice-Ch^cellor may, in an emergency which in his opi^ 
requires immediate action, take such action as he may conll 
necessary and shall, as soon thereafter as nos.sihle. rpnnn hi« artinm
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grievance to him. to agitate the matter in a Court, of law, much less tl^ 
^ extraordinary Constitutional jurisdiction of this Court, providing 

condition of an aggrieved person.

I n - » Tribunals Decisions (1999 TD(Service))
I Raja Muhammad Azad Khan v. Vice-Chancellor, AJK University 
I Chaudhary Muhammad Taj, J. (AJK)

The learned Counsel for the respondents raised a preliminary 
|tion with regard to the maintainability of the writ petition on the ground 

^Pvailability of an alternative remedy to the petitioner. It was strenuously 

So far as the question of appointment of respondent recorded by the Supreme Court of Azad
Registrar is concerned, the petitioner-claimed that the relevant respondentHp^ ^ ^ dealing with the proposition in hand, in the case,
not qualified as per requirements maintained in Schedule-V, Category-I-i^f^ University of Azad Jammu and
11. in respect of the ^pointment of the Registrar. -The assertion oMF''' available under section 38
petitioner is not supported by any document, substantiating his point die petitioner to file the writ petition. The learned
for respondent No. 2 being not qualified for the aforesaid appointment, die petitioner, while controverting the contention of the
the respondent denied the petitioner's assertion. It may be mentioned that^B^ ounse for the respondents, relied upon 1992 SCR 110 (C?i,
writ of quo warranto, it is for the petitioner in the first instance to show Siddique v. Deputy Collector Excise and Taxation & others) ^d
view of the given facts of a case, the non-petitioner is not holding the 'Jwl:- Ifv. Nazam Hussain & others). The former case 
under the authority of law. If initially he makes out his prima facie caseHP , ^ of excise duty in which the learned Judges of the Supreme
burden of proof would shift to the opposite side. But if the material fac&^B- jurisdiction of an authority to act under the Statute is
not pleaded by the petitioner on which he bases his claim, or the same challenp, it is not necessary for an aggrieved person to have
sufficient enough to make out a prima facie case in favour of the petition redressing his grievance to such authority by filing ^peal

I invoking writ jurisdiction. The argument to test the validity of the 
pn question before the. higher forum was not held tenable. The latter case 
^ to the nomination for M.B.B.S. seat wherein no objection raised by-the 
jant with regard to the maintainability of the writ petition on the ground 
|raative remedy provided in Instruction No; 20 of the Notification of 
p, 1986, providing for the nomination, it was held that the existence of 
^tive remedy creates a bar for filing a writ petition only if the other 
ly. available is adequate and efficacious one. The appeal provided before 
bvemment in view

al

'■$

1.

of the

51^

h etc.
cannot be said that the rule, 'nisi' can be issued as a matter of routine;1 
non-petitioner would be called upon to show he was holding the office u 
what authority of law, would arise only if in the first instance, the petiti 
makes out a prima facie case that he was not so holding the office. The d 
respondent No. 2, in the background of his having been serving as Additi 
Secretary in a Government Department, requires a further caution, Hf-mal 
a strict proof for the purpose. Reliance in this regard is placed on 19931 
27 wherein it was observed as under:-- -3

» if

of likely to consumes lot of time and failing to decide 
|ters expeditiously, as noticed by the superior Courts, was not held to be 

and efficacious remedy. The Respondents relied upon 'Khizar Hayat’s 
ffiferred to above which directly dealt with the proposition in hand and 
mded by the Supreme Court of Azad Jammu and Kashmir on 22.1.1998 
|s the latest authority on the subject as contended by the learned Counsel 

I respondents. In the aforesaid case, the petitioner filed a writ petition in 
|h Court challenging his transfer as Controller of Examinations, to the 
|Chairman Zoology Department, on the ground that the Vice-Chancellor 

of empowered to effect any transfer. It was also claimed that the post to 
Ihe was transferred, did not exist, alongwith other number of points 
|n the petition. The writ petition was partly admitted for regular 

the respondents produced a file before the Court, containing an order parties went in appeal. The petitioner challenged partly
the services of respondent No. 2 were placed at the disposal of the^wnt petition in limine, while the Vice-Chancellor challenged

"It is for the petitioner in the first instance to show that in viewj 
given facts of the case, the non-petitioner is not holding thc'l 
under the authority of law. If he initially makes out his primdl 
case, the burden of proof will shift to |the opposite side but| 
material facts are not pleaded by the petitioner on which he b ^ 
claim or the same are not sufficient enough to make out a prim^ 
case, it cannot be said that a. rule nisi can be issu^ 
routine."

A

h. I?
as a

It may also be added for clarification that the objection raised for resp® 
No. 2, a Government servant, with regard.to his appointment as Regisra 
the Vice-Chancellor, is also found to have no substance in it as the Couii^

E'
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keeping in view the respective submissions of the parties which were aim 
the similar as advanced herein, i.e. (i) inadequacy of the remedy, (ii) Syndic! 
being constituted of persons and authorities from different places taking p? 
long time to convene its meetings which practically denies the right of appe 
and '(iii) the order challenged is without jurisdiction, made the follow 
observation while accepting the appeal, thereby dismissing the writ petiti 
filed by the petitioner and admitted by the High Court for regular hearing:4

Tribunals Decisions (1999 TD(Service))
Ehsan Ullah v. Zila Council, Gujranwala 

Ihsanul Haq Chaudhry, J. (Lah.)

I 10. The upshot of the above discussion is that the writ petition is 
j^ismissed in limine. Dismissed.

I .yo.
55

i.

1999 TD(Service) 55

Before Ihsanul Haq Chaudhry, J. (Lahore)
W.P, No. 935 of 1998 dismissed on 18.9,1998. 

EHSAN ULLAH—Petitioner 
versus

THE ZILA COUNCIL, GUJRANWALA THROUGH ITS 
|DMINISTRATOR/DEPUTY COMMISSIONER, GUJRANWALA,

Respondents

m
¥■
i,!i

I- "Therefore, we hold that an adequate remedy by way of appeal tg i 
Syndicate was available to Sardar Khizar Hayat but he did not avajH 
Thus, under section 44 of the Azad Jammu and Kashmir Int^HK 
Constitution Act, the High Court could not have entertained the wi 
petition filed by him. It has been held by this Court in Abdul Re'S 
and another v. Income Tax Officer. Mirpur Circle & another (|^H 
SCR 186) and Ghulam Hussain and 3 others v. Muhammad Bm,

ETC.—

l^[a) Zila Council—
and 3 others (PLD 1995 S.C. (AJ & K) 38 that existence of adep 
remedy was a rule of law barring jurisdiction of the High C!ouifa 
was not regulatory in nature. Therefore, the admission 
challenged before us by the Vice-Chancellor is not sustainable Recruitment Committee, is competent to make such

|pointments. Recruitment Committee has no jurisdiction to make such 
Ipoinlments in Zila Council. Appointments made by Zila Council 
mount to usu^ing jurisdiction of Selection Committee.

I Appointments in Zila Council under Export Tax Zila Council Rules, 
990 read with Punjab Local Government (Establishment) Rules. Selection

to be set aside. Therefore, Civil Appeal No. 33 of 1997 titledp 
Chancellor and others v. Sardar Khizar Hayat Khan is accept^ 
order passed by the High Court partly admitting the writ petit™ 
vacated. H

would 
(P. 59)

i) Appointments—

[■ Appointments made irregularly would not create a vested right. Such 
can be corrected at any time. Such correction cannot be questioned by 

V. Vice-Chancellor and others also entails dismissal for the^^Wegal appointees because it would amount to perpetuating irregular and illegal 
reason, namely, that Sardar Khizar Hayat Khan cannot file a^^feointments. 59
petition in presence of an adequate remedy by way of appeal 
Syndicate."

As discussed above, the facts of the present case are closer toS 
of Khizar Hayat Khan's case, referred to above. Incident^ly, the p^ 
petitioner was party as respondent in the case wlyj also took the appealS 
Supreme Court. Relying upon the aforesaid authority which squarely appM 
the facts of the present case, it is held that the petitioner on both counM 
entertaining grievance for his claim of illegal transfer and the appointmS 
respondent No. 2 as Registrar of the University can competently file 
before the Syndicate. Therefore, the writ petition is not maintainable pfll 
sole ground and it was not required to attend other points discussed abo^S

In the light of the conclusion reached above, the other app 
being Civil Appeal No. 28 of 1997 titled Sardar Khizar Hayat I

|) Promissory Estoppel—
I Doctrine of promissory estoppel would not apply in case of correction of 
Tegular and illegal appointments.

9.
(P. 60)

|) General Clauses Act (VI of 1956)—
I S. 20. Appointment authority has jurisdiction u/s. 20 to rescind order of 
regular and illegal appointments. (P. 60)

C e) Appointments—

I Illegal and irregular appointments. The moment order of appointment is 
leciared iliesal. thpi ntb<“r arte T • t A ^ A 1 t . . U - -
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PESHAWAR.
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C*K. NO- / 2014. M-fl/

IN
Service Appeal Np. / 2014.

BBbSbetB

Muhammad K^ursheed versus Govt; of K*P»K» "throug Secretary 
CB & SB) Peshawar & others.

•»•

bbsbbb

application poh hkaring op the above

CASE FOR today OR TOMAREOV.
TITLED

BB&tasBsKBSSSSB

Respectfully sheweth.

1* That the above titled Case has been fixed before this 

Honourable Tribune on 4/3/2014; y’ ^ f~/ij
•1

2. That the appellant has not been relieved. , but number of ^ 

notices have been sent to the app ell ant •

3* -That, the Stay application,has been filed
I

That the appellant has

with this appeal, 

a sood pilma facie Case in his favour.

It is, therefore, most highly ^prayed 

bhi s appliCation j the above 

heard today OR tomarrow.

that on acceptance of 

noted titled appeal may kindly be
/

• j

Through:-

.SRIDT ) 
shawar.

Dated . 17/2/2014,

/
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IN
Service APPeal np. / 2014.;

BCBBanee ,

Muhammad Khursheed versus Covt; of K*P.K- through Secretlaiy 
(E &SE) Peshawar & others.

• . . • . . .

•esB '

affidavit.\

, I, Muhammad Khusheed s/o Muhammad 

Tehsil Laohi. & District 

declare on Oath that the 

application

Ahhas Khan r/o Shakardara, 
Kohat, do hereby soleknly affirm and
contents of the accoii^janying 

are true and correct to the best of my knowledge 

concealed from thisand: belief and that nothing has been

Hon*ble Court/ Tribunal.

UEPONEWT.

Muhammad Khursheed.
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{17 2014.C»M« No*

IN I

Service Appeal Hp. / 20.1.4,

BiaameeB

-MtihamDad K^^ursheed versus*.. Govt; Of K*P.K* throug’ secretary 
C-H & SE) Peshawar others.4

I

application POR HEARING OF THE ABO^/E TITLED 

CASE FOR today OR TOMARROW.
.■ I

• :
os;ss:b:bb = s = = c

-Respectfully sheweth; '. - ■
1

1. That the above titled|Ca3e has been fixed before this ■ 

Honourable Tribunal on 4/3/2014.
\ ■.

/ ^-7-/4 !' I

tt

2. That the appellant has not been relieved , birt number-of ‘
.' ■ : ."Y'’' ■ •. ■ . ■ .i

4 *

notices have been sent-to-^-the appellant. ; ;
;

14 t S

! 4

3. -That the,st^ .ai^:Lication;,has been filed idth this’appealV'-:.. ;•
t .

• (
. r I * */* / * *

That the-appellant’has 'a.: good prima facie Case in his-favourV *

/.V I

>*«
4

•i

•iI
r

It is, therefore, .humbly p.rayed that
' •’ : -i
. . ' - • 1 -

this application, the above noted titled 

heard today OR tomarrow.

on acceptance.'c;-:' "

appeal'may kindly be .1 .1-

1

/Appellant
1

' I-
■ Through';- 4

.;
( Hhssm 

AdvqWJ Peshawar.Dated . 17/2/2014.. i
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Muhammad K^ursheed • GOvt; cf K-P.K. through Se^re'haiy ' 
(E SjSE) Peshawar others.

Versus• • • ♦ • t»
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I, rwhammad Khusheed Vo KuhaMiad; ^bbas Khan r/q Sbakardara,
Tehsil Lachi. fe -sistrict Nohat , '

declare on-Oath rhat the contents

application;'are true and correct to 
i * !

an^ belief and that nothing has been 

Hon'ble Court/ <rribunal.

, do hereby soleknly affirm and 

of the accon^janying 

the best of' my knoi^ledge
' y

concealed from this

D.EPONIOT?.
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'/ 2014.Service APPeal Ho.

Muhamnad Hhursheod versus.,,. Govt; Of K«p.K» throug’ secretary 
CE & SE) Peshawar fi; others,'.i
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APH,IC.WI0N POE ITEAEING OP THE A30TO TITLED 
]■ '• •• ;■

CASE POR today OR'TOMARROV.;•
e & B KB BSBsee;\

\Respectfully sheweth 1
5..,= I

!'
1. That the above titled Case has been fixed before this^ .' 

Honourable'Tribunal on 4/ji/20i4. y

2. That the appellant has not been relieved , hut numher/of I
• • ■ . ■ ...t • . ‘ •

notices have beenVsent -to i;the appellant.

1'

5

i' i

5. .That the,st^,application;.has been filed ;vith thi'giappeal^
, ' : ^'t;'' ■ ' ■■ ■-

4, That the appellant' has a'spoci pzima facie Case in his- favour'.

1*: I
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/

1
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It is, therefore, ,h\;^bly p;?ayed that

this application, the above noted titled 

heard today OR tomarrow. . - '

on acceptance of.
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1

appeal may'kindly' be
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I
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Muhammad Khursheed. V. versus GOvt; of k-P.K- "through-'secrotiaiy 
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;

APPI DAVT^. I

■ 1

I, MiAamad Khusheed s/O Muhammad Abba's Khan e/o, S^akardara, ' 
Tehsil’iachi, &.Tistrict Kohat, do hereby soleknly affirm and 

declare Qn.oath :hat the contents of the accompanying. : 

application/;’are'true and correct to the

.1 • f

best of knowledge 

and belief and t.iat nothing has been concealed from this '

Kon'ble .court/'tribunal.

j

D.EP0NI2NT.

Muhammad. Khursheed."
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