L 09.2.2015

- ANNOUNCED

Appellant with counsel and Mr. Muhamméd Jan, GP .
with Muhammad Ilyas, SDEO for th‘e respondents present.
Arguments heard and rec_(i){d perused. Vide ouf detailed order -
of to-day in connected‘.’(s;:rvice Appeal No. 103/2014, titled
“Muhammad Afzal Vs Govt. of KPK through Secretary
Elementary & Secondary Education Peshawar etc.”, this appeal

is also disposed of as per detailed order. Parties are left to bear

their own costs. File be consigned to the record.

09.2.2015 - N

MEMBER




€ 62014
04.09.2014
21.01.2015

. Arguments heard. To come up for drder on 09.2.2015.

. T‘} {:’.‘«i‘.‘
Appellant in person and Mr. Muhammad Jan, GP with ' - ‘
Muhammad Ilyas, ADO for official respondents present» and "
reply filed. Copy handed over to appellant To come up for

arguments on 08.09.2014. Rejomder “iF any, in the meanti

MEMB

L

Appellant with counsel and Mr. Muhammad Jan, GP
with-Muhammad Ilyas SDEO for the'respondents present. The' '
learned IVIember is on leave. To come up for the' same on

i
21.1.2015.

‘ | Appellant with counsel, and Mr. Ziaullah, GP with
Muhammad Ilyas, SDEO for the respondents present;

:

-




+7.5.2014

20.05.2014

Appellant with counsel, Mr. Muhammad Jan, GP
with Khursheed Khan, SO, Sajjad Rashid, AD and Abdul

Jalil, Assistant for respondents present. Respondents No. 3

and 4 were also summoned personally. Respondent No. 4 -

in person present. Syed Ihsan Shah, ADO appeared and
stated that respondent No.3 informed him telephonically
| to appear on his behalg :because respondent No.3 was busy
in other affai}'s. Salarf ;)f respondent No. 3 is attached for

" not bbeying the ordergi)f the Tribunal.

Arguments on stay application heard and record
'peruse_d. Respondent No. 4 stated at the bar that the
appellant has been relieved from GPS Bori Saghri,
Shakardara by the Héadmaster. Therefore, his application
for interim relief is rejected. To éo’me up for written reply

on main appeal on 20.6.2014. Copy of this order sheet be

sent to District Accounts Officer, Kohat and Secretary, |

E&SE, Khyber Pakhtunkhwa, Peshawar for information

“and necessary action, - \\

DEO (Male) Kohat appeared in person and
requesteg\l for requjgition of file for to-day. Case file has been
requisitio“r\led. He submitted an application for release 'o'f

salary attached on 7.5.2014 which is placed on file.

Application is\ allowed and salary of DEO (M) Kohat is

- released. &Wﬁ{f@‘uw , ‘
| i

i




31.3.2014

- 6.5.2014

Sy

e

Appellant with counsel, Mr. Ziaullah, GP with Syed

Thsan Shah, ADO and Sajjad Rasheed, AD for the official

respondents present and requested for time. None is available

on behalf of priyéte respondent No.S. Fresh notice be issued
to him through registered post. To come up for written reply
on main appeal as well as reply/arguments on stay application

on 6.5.2014.

Appellant with counsel and Mr. Muhammad Jan,
GP with Khursheed Khan, SO, Sajjad Rashid, AD and Abdul
Jalil, Assistant for the official respondénts présent and
requested for time. None is available on behalf of private
respondent No. 5 despite proper service, hence placed ex-
parte. To come up for written reply on main appeal as we.ll as
reply/arguments on stay application on 7.5.2014. Respondents
No. 3 and 4 Will attend the Tribunal personally on the date
ﬁxed. Mr. -Abdl'.ll Jalil, Assistant is directed to inform thefn.

MEMBER
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3 .10.02.2014 , Mr. Muhammad Afzal in Athe connected appeal present on
behalf of the appellant and requested for adjoummént due -to
non-availébility of his counsel. To come up for preliminary hearing

~ on04.03.2014.

(7 18.02.2014 R | Counsel for the appellant present and moved an application

R

v 7t for early héaring; that the instant appeal fixed for preliminary

»

hearing on 04.03.2014 may be fixed for today. Application is
allowed. File requisitioned and preliminary arguments heard and
case file perused. Counsel for the appellant . contended that the
appellant has not been treated in accordance with law/rules. Against
the impugned transfer order dated 03.10.2013 of the District
Education Officer, Kohat, he filed. departméntal appeal on
05.10.2013, which has not been responded within the statutory
period of 90 days, henceithe instant appeal on 16.01.2014. Points
raised at the Bar need consideration. The appeal is admitted to
regular hearing‘ subject to all legal objections. The appellant is
directed to deposit the security amount and process' fee within 10
days. Thereaﬁer, Notice be issued to the respondents. Appellant has
also filed an application for suspension of the impugned order dated
03.10.2013. Notice of app'lication‘ should also be issued to the
respondents for reply/arguments. To come up for written reply on
main appeal as well as reply/argumenfé on application on
31.03.2014, |

{ 18.02.2014 This case be put before the Final Bench
. A , Al Z—

for further proceedings.




Form- A |

A%- “a’{"/é

preliminary hearing.

FORM OF ORDER SHEET
Court of
Case No.. 104/2014
S.No. | Date of order Order or other proceedings with signaturé of judge or Magistrate
: Proceedmgs
AR ;
1 ’Zf:/01/2014 The appeal of Mr. Muhammad Khurshid resubmitted

today by Mr. Hassan U.K. Afridi Advocate may be entered in the

Institution register and put up to the Worthy Chairman for
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16.01.2014 is incomplete on the following scores which is returned to the counsel for the appellant for

The appeal of Mr. Muhammad Khurshid PST, GPS Badasam Kohat received today i.e. on

completion and resubmission within 15 days.

1- Copy of order dated 18.3.2013 mentioned in para-3 of the memo of appeal is not attached
with the appeal which may be placed on it.

2- Page No.8 of the appeal is illegible which may be replaced by legible/better one.

3- Sub-rule-4 of rule-6 of the Khyber Pakhtunkhwa Service Tribunal rules 1974 requires that
every civil servant to whom relief claimed may affect, shall also be sown as respondent.

4- Annexures of the appeal may be annexed serial wise as mentioned in the memo of appeal.

No. @ \ /S.T,
Dt. 014.
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MUHAMMAD KHURSHEED . /0 MUHAMMAD ABBAS KHAN . . PEPTTIONER.

BEFORE THEYKHYBER PUKHTUNKHAWA SERVIGE TRIBUNAL,
PESHAWAR, S

SERVICE APPEAL No. [© éZ / 2014.

[—%-2-1-%--1.4

VERSUS.

Govt: OF K,P.K. THROUGH SECRETARY ELEMNTARY

& SECONDARY EDUCATION PESHAWAR & OTHERS « o o RESPON DENT S,
o . i
' INDEZX,

B8.NO. '~ Description of documents. pagese

l. gervice jppeal. ‘. 1-~-5

2. ApPlication for gtey of impugned order. 6-7 -

e gervice Card. 8

4, pransfer order on the basis of |

: Notification dated 18/3/2013. 9

5 f7Transfer order dated 3/10/2013. 10

Oe . D-epartmem_tal appeal o 11

7. Ppostal receipt. 12

8e  CeNeIaCe 13

9+ 1ist of Urban ynion council of appellante. 14

10. yskalatnama. 15 ‘
R araat T L S S .

APPELLANED
Throughs-
( Hass
pated ; 2 /1/2014. ’ advocg
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BEFORE THE KHYBER PUKHTUNKHAWA , SERVICE TRIBUNAL,
PESHAWAR,

&" th
SERVICE APPEAL NO. ZQQ / 2014, -

ST

Muhammad Khursheed Son of Muhammad Abbas,Khan,
PST/ PIC mMeacher , Government Primary School Badasanm,
Shakardara, KOhat e o * & o & e = e 8 s o @ APPELLANT.

VERSUS.
1. government of K.P.K. through Secretary Elementary

& Secondary Education , Peshawar,
2. Director Elementary & Secondary Education ,Peshawar,
3. District Education Officer, (Male) Elemenﬁary &
secondary Education , Kohat. '

4, gub Divisional Education Officer, . (Lacm ) Flementary

_u'-u\,;:')'ww.pwy p

& Secondary Educatlon, Kohat. A& @ BRE =

5 ghakir Hussain ,P@,‘(T_eacher) govr: primary
‘-—-f"
school Banda Fathe “Khan ,shakardara,Kohat--.RESPONDEI\TTS.

APPEAT UNDER ggcﬂ;;gg o ,B “55 n‘l‘HE K.P.K. SERVICE
TRIBUNAL ACTS, B, xXGJ}INST THE IMPUGNED ORDER
OF TRANSFER NO. 7165-8, DATED 3/10/2013, WHIIE
THE DEPARTMENTAL APPEAL FILED BY THE APPELLANT

ON 9/10/2013, HAS NO RESPONSE / REPLY.

\
_EESEETEREES

X))ol  APPEALi— S
/ %/ RATER IN APPEAL:=  on scceptance of bthis appeal the

impugned order dated 3/10/2013, PASSED by the
Respondent No.3, on thé proposal of Respondent

No.4, may kindly be set-aside and the Respondents s

may kindly be directed to remain the appellant on




SRS | .
duty in Government Primary‘School BADASAM, SHAKARDARA

o _ ‘ )
KOHAT, smd posted the appellant to his nearer Union
CouneilASchool.
Any other relief which this Honourable Tribunal

may deem fit/ proper =for the safe administration of

Justics.

L'

RESPECTFULLY SHEWETH:
l. That the appellant was appointed as P.T.C. Teacher
in pducation Department on 15/1271983, . ( Copy of |

Service Identity Card is attached ).

2. That from the date of appointment the appellant

performed his duties well and to the entire satisfaction

of the Superiqu.

e That the appellant was tranéferred from Govérnment
primary School Spinkai Kala to Government Primary
School Badasam on 18/3/2013. ( Copy of Tramnsfer order

is attached ).

4, That the appellant again transferred from Government

Primary School Badasam to Government Primary School

Banda Fatha Khan on 3/10/2013. | :




5.

That the appellant aggrieved from the Transfer order

vide dated 3/10/2013, filed an Departmental appeal ,
which has not been responded , hence th&ssggé&f@et

appeal on the following amongst the other grounds:-

GROUNDS :~-

A)e

B)e

C);

D)

E)e.

That the impugned order vide dated 3/10/2013, is
against law , facts and Jjustice and is liable to be

set-agide.

-That the appellant has not been dealt in accordance

with law and Rules .

That the transfer order of the appellant dated 3/10/2013y

is based on malafide intention , hence not tenable.

- That the appellant has been transferred from Govt: -

Primary School Spinkai Kala to Government Primary Se¢hool
Badasam on 18/3/2013, and after six (6) months the
appellant again been transferred from Government Primary

. 8chool Randa Fatha Khan ,Shakardara Eohat, on 3710/20i3.

That according to the Poliéy of Pro?incial Govefnment
he must be pdsted in a School of his own pnion Council
wﬁile he has been transferred tqa Govf: PTiiary Sehool
Banda Fatha Khan which is away of 42 X.M. while the

Govt: Primary School Badasam is away of 11 K.M.




F). That the appellant has a right according to the
Provincial Government Policy /Rules / Notifications;

" to be posted in a School of ‘his Union Council as nearer

to his ynion Council.

Gj} That the appellant has the right to‘beﬂposted at Rural-l_,

ynion Council gshakardara, Kohat.

H). That some other grounds may be adduced at the time of

," .
FENEON

arguments with the pefmission of this Hon'ble Tribunal, .

o

It is, therefore, moét“humbly prayed, that on .

acceptance of this appeal , the impugned transfer'cpgerv

g g

dated‘3:ibfédii; may kindly be set-aside and the Respondents

may kindly be directed to remain the appellant on duty in

Government Primary School Badsam ,Shakardara Kohat or posted

the‘apﬁellant to his nearer 1mion Council school .

> ?,
, o . !
Any other relief which this Hon'ble Tribunal may deem !
fit / proper for the safe administratign\of Jjustice. 5 }
. ' ;l." .
t § 
Lo

Through: -~

RIIDT ) |
Court, . "

pated : / S/2014.
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BEFORE THE KHYBER PUKHTUNKHAWA ~SERVICE TRIBUNAL,
| PESHAWAR.

IN RE: SERVICE APPEAL NO. ____ /2014,

uEE=RED

|

|

|

! . .. . .

| Muhammad Khursheed S/0 Muhammad Abbkas Khan ...Appellant.
| ' .

| Versus.

Govt; of X.P.X. through Secretary Elementary
& Secondary Education Peshawar & others . . .Respondents,

-

p=3—— 3% -4

AFFIDAVIT,

I, Muhammad Khursheed /0 Muhammad gbbas ghan

' do hereby solemnly affirm and declare on Qath .
| that the contents of the accompanying Service

appeal are true | and correct to.:the best of my.
knowledge and belief and that nothing has been -

| cénc_ealed from this Hon'ble Tribunal.

| .

|

|

|

|

: . S ' DEPONENT. -
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BEFORE THE KHYBER PUKHTUNKHAWA ,SERVICE TRIBUNAL,

¢

PESHAWAR.

CoMo NOe __________/ 2014

IN
service Appeal No.  / 2014.

Muhammad Khursheed $/0 Muhemmad Abbas Khan .« . Applicant.

APPELLANT.

VERSUS.

Government of K.P.K. through Secretary
‘Elementary & Secondary Education & others.. . RESPONDENTS.

DT EEET

APPLICATION FOR THE SUSPENSION OF THE IMPUGNED
ORDER DATEI3AQ/Z®Y%, TILL THE FINAL DECISION OF

THE INSTANT SERVICE APPEAL .

EERo DTSRI

RESPECTFULLY SHEWETH:

1,

2e

3.

That the appellant filed fhe above noted Service .

abpeal alongwith this application which has sﬁfficient

' chances to succeed.

That the appellant has good Prima facie case in his

favour. as the same is on very strong grounds.

That the balance of convenience ié also lieg in faveur

of the Applicant / Appellant.

That if the impugned,brénsfef‘braer has not been

suspended , then the appellant will suffer an irreparable

W

loss.




/

/__/

5. That the grounds of appeal may please be consider

as integral part of this application .

It is, therefore, most humbly pfayed that on

“acceptance of this appiication y the impugned transfer

order dated 3/10/2013 of the appellant may please be

suspended till the final decision of the maip Service

appeal.
Through: -
( HASSAN U.K.AFRIDI' )
: G o Advocate,High Court,
pated:- | U /1/2014, Peshawar.,

| AFFIDAVIT, w
I, Muhammad Khursheed- g/0 Muhammad pbbas Khan -

. MPegcher Ggovt:; primary Schoo_l Badasam; Kohat,
do, hereby solemnly affirm and deciare on Qath tpaﬁ
" the contents of this éppiication are true an& correct
éo,the best of my knowledge and belief and that
nothing has been concealed from this'ﬁbn'ble court/

']}ribunal .
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MUHAMMAD KHURSHID

Primary Schoot Teacher |

Govt. Primary School Spinkai Kala -

Shakardara 3%7. y o
- N .

iy - ” e
2 500
'£&S EDUCATION

i

DATE OF ISSUE. 04-12-2012 & - "
l‘ h/‘ IssulngAutFE*ﬁ'? :




‘a . .,
-
i
of Appt: 15-12-1983
st. " Phone# 0346-62538873
tage & "/0 Shakardara
h -




OFFICE OF THE DISTRICT EDUCATION OF

NOTIFICATION

. Impartial modificdtion vide this ofﬁcé Endst No.397-402 dated
18/03/2013, of PST Promotion from BPS-i4 t

Head Teachers, are hereb
immediate effect.

FICER (MALE) KOHAT )

0 BPS-15 as Primary School
Y ordered on their own pay and grade with’

: :
Nanie®

From-

Zafruliah PSHMT BPS-15

GP'S No.1 City

To

GPS No.3 City

Zubair Abmad PSHT BPS-15

GPS Tehsil Gate

Grs Asghari Mela

ljaz Mir PSUT BPS-15

MPS Zawaki Banda -

1 GPS Lal Mela

Nacem iChan PSHT BPS-1 5,

GPS No.1 Jangle Klicl

(_‘;PS No.i Doctor Danda

Hamid Ullah Khan pSiT BPS—]S.

GPS Nasiat Khel ..
O L S

e

GPS Daldilisinbbi

Abdur Rashid PSHT BPS-15

" GPS Cliambait

GP5 Chainbai

Muhn_mrrmd Saced PSHT BPS-15

GPS Hawasi Banda

GPS Hawasi Banda

Mehmbod Khan PSHT BPS-15

GPS Hawasi Banda

GPS Lachi Phyan
No.2(Markaz)

Mushtaq Hussain PSHT BPS-15

GPS No.l Marai Bala

GI'S Kizar Banda

Fazil Khan PSHT BPS-15

GI'S Noor Abid

dl’S No.{ Sumari Payan

Mubashir Nacem PSHT BPS- 15

GPSNe. 34 ungle Khel

GPSNo.3 Jangle Kliel

3PS No.3 Jungle Khel

[T m— e i

GPS Nou.2 Sur Gul

§y§d Reliman PSHT BPS-15 GPS Musal ‘ GPS Janak
A{(‘ﬂl[ Ghalor PSHT BPS-15 Grs Bﬂrli'._S“ug,_l'ui GPS No. I Chorlaki

Abdul-Raliim PSHT BPS-15

GPS No.l S/Darra

-

GP'S No.2 $/Dayro
- X

Muhammad Khushid PSHT BPS-15

Gbs ‘S'pinlmi Kala

GI'S Badasam

—

Muhammad Nazir PSHT BPS-15

GPS Shier Ali Banda

GPS Mandoori No. | Lacki)

HETT SN hg o

ut

e

]
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BEFORE THE KYYBER PUKHTUNKHAWA SERVICE TRIBUNAL,
PESHAWAR. - ‘

CeMe NOCo -/ 2014,

IN
dervice pppeal No. =/ 2014,

Muhammad xhursheed eceee VErsuSe.. GoVE:s Of KePeKe throug gecretary
(E & SE) Peshawar g others. ’

-3 33113

APPLICATTON FOR HEARING OF THE ABOVE TITLED
‘CASE FOR TODAY OR TOMARROW.

SSsToxmTo=os

Respect fully gheweth:

1. mhat the gbove titled case has been fixed before this

Honourable mribunal on 4/3/2014.

2. mThat the sppellant has not been relieved , but number of

notices hgve been sent to the appellant.

3. That the gtsy application has been filed with thig appesl.

4. That the gppellant has a good prima facie ¢ase in hig faﬁéur.

It is, therefore, most humbly prayed that on scceptance of
STy =
this application, the gbove noted titled appeay/may kindly be

heard today OR tomarrow.

Appellant

Through -

( HAS
Dated ; 1%9/2/2014.




BEFORE THE KHYBER PUKH‘I‘UNKHAWA SERVICE TRIRUNAL,
PESK AWAR.

In Re. CoM. No. /2014

| IN -
gervice pppeal No.  / 2014.

EE=mmagoes .

Muhlammad Khursheede.. Versuses.. Govt; of ¥.P.K. through gecrehary
(E &8E) Peshawar g others.

AFFPIDAVIT,

I, Muhammad Khusheed g/0 Muhammad pAbbass Khan R/0 shakardara,
mehsii L achi & pistriet gohat, do hereby soleknly =ffirm and
declare on oath'that the contents of the sccompanying
applzcat1on are true and correct to the best of my knewledge
ané belief snd that nothing has been concealed from this

pont'ble gourt/ mribunal.




_l. mhat the above tztled Case has been fixegd befere th:l.s

BEFORE THE KHY BER PUKHTUNKHAWA SE'RVIOT‘ TRIBUNAL,
’ PFST-IAWAR ’

COM._ No. . / 2014.

IN :
Service sppesl mo. / 2014,

% 131 13
Ay .

Muhammad ghursheed ceiee, VETSUS.. . govt: of x.p.x; thfoug secretary
~ (E & SE) Peshawar & others.

Bﬁt&ﬁﬂ

APPLICATION FOR HEA.RING OoF ’I‘HL‘ ABOVE TITLED
CAS‘P FOR 'I'ODAY OR TOMARROW SR

a:*—gnxﬂ::*a:

Respect fully sheweth;

Honourable Trlbunal on 4/5/2@14.< o S

2. mhat the appellant hazs not been relieved , but number of

lnotlces have been sent to the appellant.

3. .That the: stay appllcatlon has been filed with thig appeal.

i
4. That the appellant has a good pnma facie case in h:Ls favour..

It is, fherefc_rq, nmost Iiumbly Prayed that on accentance of

I
thisg application, the ab0ve noted titled appeal may k:.ndly be

heard today on tomarrow. o ' : o '

-v ‘\ N .‘: ' App.ellant ‘
. 7 ‘Through;-
Coeew e (HAS FRIIT )
Dated . 17/2/2014. - L Adv Péshawar.

Y

e N ‘-
ER

A
A




BEFORE THV K”YBEP PUKHTUNKHAWA SFRVIC TRIBUNAL,
- P?SHAWA?

v

- IN Re. CuMe Woo- ./ 2014
1IN ,
Service Appeal No. / 2014.
- : n::&ﬁ.gﬂ

Muhammad Khursheed... Versiusee.. novt- 0f KeP.K.- threugh secretary '

(e &°F) Peshawar & Others.

-3 3%

Y

A F F IDAY I T

1

Muhammad Khusheed s/o Muhammad Abbas Khan R/O Shakardara,:
Tehsll LaChl & Dlstrlct Kohat do hereby soleknly afflrm and
declare on Oath'that the contents of the accompanylng
.appllcatlon are true and correct to the best of my knwwledge

ané belief and that nothing has been conceal ad from thls' 
Hon'ble court/ mr1bunal. f

. DEPONENT,

- Muh amm ad Khursheed.
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BEFORE THE HON’ABLE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA PESHAWAR.

’

Appeal.No. 104/2014

Mr. Muhammad Khurshid S/o Muhammad Abbas Khan. PST/PTC Teacher Govt Prlmary School Bada

Sam Shakardara Kohat... Appellant

VERSUS

1. Government of Khyber Pakhtunkhwa through Secretary Elementary & Secondary Educat[on Khyber

Pakhtunkhwa Peshawar
2. Director(E&SE) departmept Khyber Pakhtunkhwa Peshawar. o

3. District Education Officer (Male) Kohat.

4, Sub Divisional Education Officer {Lachi) Elementary & Secondary Eduaction Kohat

Respondents..

. .

S.No. | Description of Documents =~ . . : Annex Pages
1 Affidavit 1

2 | Para wise comments signed by Secretary, 2-3.

| Director, DEQO(M) Kohat and SDEO (M)
PRY.LACHI

3 Para wise comments vetted by Govt. 4-5
Pleeder. ) '

N “

Sub Divisior%i—oh Officer

" (Male) Primary Lachi Kohat



- BEFORE THE HON'ABLE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA PESHAWAR,

,

Appeal No. 104/2014

Mr. Muhammad Khurshid S/o Muhammad Abbas Khan. PST/PTC Teacher Govt Primary School Bada
Sam Shakardara Kohat...........c.cccccrreenneecrecrcesoneniesiennnenn. Appellant,

VERSUS

1. Government of Khyber Pakhtunkhwa through Secretary Elementary & Secondary Education Khyber

Pakhtunkhwa Peshawar.
2. Director (E&SE} department Khyber Pakhtunkhwa Peshawar.
3. District Education Officer (Male) Kohat.

4. Sub Divisional Education Officer (Lachi) Elementary & Secondary Eduaction Kohat......... Respondents.

- AFFIDAVIT

| Muhammd llyas Khan SDEO (M) Primary Tehsil Lachi (Kohat) do hereby solemnly affarm and
declare on oath that the contents of the accompanying Para Wise Comments on behalf of
respondent No.1 are true and correct to the best of my knowledge and belief and that nothing
has been concealed from this honorable Tnbunal

M.
DEPONDENT

CNIC No. 14202-1324299-7
st

Divistonal
g::hoﬁ:‘u.:er {(Male}
ed Lachi




Q__ORE THE HON'ABLE ABLE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA PESHAWAR.

Appeal No. 104/2014

Mr. Muhammad Khurshid S/o Muhammad Abbas Khan. PST/PTC Teacher Govt Primary School Bada °
' 5am Shakardara KONt ... oot .. Appellant.

VERSUS

1. Government of Khyber Pakhtunkhwa through Secretary Elementary & Secondary Ed ucation Khyber
Pakhtunkhwa Peshawar.

2. Director (E&SE) department Khyber Pakhtunkhwa Peshawar.,

3. District Education Officer (Male). Kohat.

4. Sub Divisional Education Officer (Lachi) Elementary & Secondary Eduaction Kohat......... Respondents.:

REPLY ON BEHALF OF RESPONDENT.

PRELIMINARY OBJECTIONS:

That the appellant has got no cause of action/locus standi to file the present appeal. .
That the appellant has not come to the honorable service tribunal with clean hands.
That the appellant has suppressed/concealed material facts from the honorable serwce tribunal.
That the appeal.is barred by time.

That the present appeal is bad in its present form, hence not maintainable and hable to be
dismissed with cost.

uie e e

Pertains to record.

Subject to proof.

Pertains to record.

Correct, transfer is a part of service.

Nk W e

Transfer is no punishment & it is a part of service, Govt. servant is supposed to be transferre

anywhere his services is required, more beneficial in the interest of public service without a
condition of tenure.

Grounds.
a) ‘Incorrect, the transfer has been issued within the purview of law, facts and justice.




b) Explained vide para “A”. _

¢) Incorrect, the order has been issued in the best interest of public service.

d) There is no limit of tenure in law and his transfer was made after six months considering his
services more beneficial and necessitate in the GPS Banda Fateh Khan. -

e) The substitute of the appeliant also belong to UC Shakardara and he has right to be posted
there. B :

f) Incorrect, as replied in para “e”.
" 8) Incorrect the appellant has been dealt in accordance with law.
h) That the respondent seek permission to raise additional grounds at the time of arguments.

. Itis therefore humble prayed that instant appeal in the light of facts explained above may very
kindly be dismissed with cost.

Sub Divisiona} Education Officer, ' District Education Officer
- {Male) Primary Lachi Kohat. ‘ ' (Male) Kohat.

% N ) N . .. . ) )
Director, . Secretary,

Elementary & Secondary Education, ' Elemepntary & Secondary Education,
Khyber Pakhtoon Khwa. ; Khybgr Pakhtoon Khwa.




Ab.) Explained vide para “A”.

¢) Incorrect, the order has been issued in the best interest of public service.

d) There is no limit of tenure in law and his transfer was made after six months considering his
services more beneficial and necessitate in the GPS Banda Fateh Khan. -

e) The substitute of the appellant also belong to UC Shakardara and he has right to be posted
there. '

f) Incorrect, as replied in para “e”.
" 8) Incorrect the appellant has been dealt in accordance with law. _
h) That the respondent seek permission to raise additional grounds at the time of arguments.

- Itis therefore humble prayed that instant appeal in the light of facts explained above may very
kindly be dismissed with cost.

. N7 o V_‘/ A e s L_// ' ;
Sub Divisional Education Officer, District Education Officer '
{Male) Primary Lachi Kohat. . (Male) Kohat.

2‘4 | | I ' ‘
Director,ﬁ‘ o o Secr;:lry, L ' .

Elementary & Secondary Education, Elementary & Secondary Education,
Khyber Pakhtoon Khwa. Khybgr Pakhtoon Khwa.
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Appeal No. 104/2014

BEFORE THE HON’ABLE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA PESHAWAR.

-

Mr. Muhammad Khurshid S/o Muhammad Abbas Khan. PST/PTC Teacher Govt Primary School Bada
Sam Shakardara Kohat... ... Appellant,

-

VERSUS

1. Government of Khyber Pakhtunkhwa through Secretary Elementary & Secondary Education Khyber
Pakhtunkhwa Peshawar.

2. Director (E&SE) department Khyber Pakhtunkhwa Peshawar.

3. District Education Officer (Male) Kohat.

4. . Sub Divisional Education Officer {Lachi) Elementary & Secondary Eduaction Kohat......... Respondents.

REPLY ON BEHALF OF RESPONDENT.

PRELIMINARY oauscnows:

vis W

1.
2.
3.
4.
5.

a)

That the appellant has got no cause of action/locus standi to file the present appeal. .

That the appellant has not come to the honorable service tribunal with clean hands.

That the appellant has suppressed/concealed material facts from the honorable service tribunal.
That the appeal.is barred by time.

That the present appeal is bad in its present form, hence not maintainable and Ilable to be
dismissed with cost.

Pertains to record.

Subject to proof.

Pertains to record.

Correct, transfer is a part of service. .

Transfer 1s no punishment & it is a part of service, Govt. servant is supposed to be transferred

anywhere his services is required, more beneficial in the interest of public service without any
condition of tenure.

Grounds.

Incorrect, the transfer has been issued within the purview of law, facts and justice.



BEFORE THE HONABLE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA PESHAWAR,
Appeal No. 104/2014

Mr. Muhammad Khurshid S/o Muhammad Abbas Khan. PST/PTC Teacher Govt Prlmary School Bada
Sam Shakardara Kohat... (Appe!lant)

VERSUS

1. Government of Khyber Pakhtunkhwa through Secretary EIementary & Secondary Educatlon Khyber
Pakhtunkhwa Peshawar ‘

2. Director (E&SE) depa'rtment Khyber I5'a‘khtunkhwa Peshawar.
3. . District Education Officer (Male) Kohat.

4. Sub Divisional Education Officer (Lachi) Elementary & Secondary Education Kohat.......:(Res'pondents)‘

- REPLY. ON‘AB:EHA'LF,.OF R_ESPONDEN'[.
. PRELIIVIINARY omacnows

_ That the appeliant has got no cause of actlon/locus standi to file the present appeal.
' l’hat the appeHant has-not come to the honora“le service tribunal with clean hands
‘That the appel]ant has supprevsed/c oncea!ed materlal facts ffom the" honorable servuc& trubunal
" That the appeal is barred by time. - A R
_That the present appeal i is bad in its present form hence not mamtamable and Inab!e to be
' d:smlssed with cost.

SN W, 'p'.: =

Correct transfer is a part of service. : :
Trarisfer i isno pumshment &it |s a part of serwce Govt .,ervant is suoposed to be transferred

anywhere his services is requured more beneﬁc&al in the interest of publlr servace without any
condltlon of tenure.’ :

HIE
ft,
BN
3
%

§L0un_ds

' a) Incorrect, the transfer has been lssued within the purview of Iawﬂo gé Wh& S



b

|

/M‘Q’/ | MASTREA, -

TN District Education Officer _ Sub Divisional Education Officer
~ {Male) Kohat. (Male) Primary Lachi (Kohat). /VVD

b) Explained vide para “nN'

N ‘:\‘:wgwﬁgg‘w Herw, 1w

¢} Incorrect, the order has been issued i lﬂ the best interest of public service.

d) %there is no limit of tenure and his transfer was made after six months considering his .
ices more beneficial and necessitate in the GPS Banda Fateh Khan.

e) The substitute of the appellant also belong to UC Shakardara and he has right to be posted

f) fifferen S where-a

rance.

g) Aw mcw'ed’ /‘P"Wd"‘“} Wmaéﬁihﬁmﬁw.

@ /M [ m/’w fcqt. ﬁ&rmls'fzw b 'rzu;c adclu‘md/
It is therefore humble prayed that instant appeal in the light of facps explained above may very
kindly be dismissed with cost.

GPE
T el

é/&//é

LME:J (M«)ru!r*@' M\cﬂ-w) oMaohwet
okl avveune, fdad  od appn]

N QLN
|eader

Govt:

| 4 L hwa
| 'gg ‘ Khyber pakhioon
gyc: Tribuy ynal peshawal,
4 iy _ -
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BEFORE THE SERVICE TRIBUNAL, K.P.E, PESHAWAR.

Service pppreal Fo. 104/2014

~ Muhammad Khurshid eeeeeeVerSUSeeeccsaccas Government of KpK etc.

Ll

RE-JOINDER ON BEHALF OF APPELLANT.

Respectfully sheweth:

PRELTMINARY ORJECTIONS.

That all the prelininaxy objections ar'e incorrect and

hgve no nexus with the present gppeal and irrelavant.

-

1.
2.

-3,

-—

Y—oP i
ol sV sFee

-

ﬁg Jeve @3 éy/g S ive

G

Facs

yo péed of rgply.

Yo pee& of reply.

No neéd. of x.;enlz_:._

That paga-l&.is correct to the extant that transfer.is a

Part of service, but tranafer erder must be made in

accordance with law and prevailing policy.

That para=5 is correct to the extent that novernment servant

can be transferred anywhere. but there are rules/policies

available. accbrding to which, before transfer, these rules/

policies must be adopted.

GROUNDS

a) Tncorrect, the impugned transfer order has been passed
against the ru}es/policies of the Department and against
léWo | |

b) Pars-b is incorrect.

¢) Para-¢ is incorrect, because the transfer order is

againgt hthe prevailing ruleg and rezulatioﬁs, in the field.

.
~s

Para-d is incorrect, the temure of transfer is 2 years.




-2-
}

e) para-e is denied because the appellant may be adjusted
in his ynion Council or the tmion Council nearer his bﬁn
tmion Council.

£y para-f is denied.

g) para-g is denied.

h) para-h, no need of reply.

‘xt is, therefore, humbly praved that on acceptance

of this.re-joinder, the appellant may please be ordered to

remain on duty:ih government Pprimary gchool, Bada.sam

ghakardara Eohat or posted in nearer to his ynion Council

gchool.
appellant
through
PESHAVAR . ( amsan
Advocat
-07=-2014 cat
AFFIDAVIT o

1, Muhammad ghurshid. son of Muhammad pbbas. Khan,
Par/PTC teacher Govt. primary School Bada gam Shakardara,.tohat
do hereby solemnly affirm and declare on 6§th that the contents
of the abové re-joinder are true and correct to the best of my

knowledge and belief and that ﬁothing has been concealed from

this gontble Court. ?lfj%57;7f’

Depone




STA CODE [Estabiishment Codo Khyher Pakiiunisnwat
Khyber Pakhtunkhwa (Appointment, Deputation, Posting
and Transfer of Teachers, Larturers, Instructors and
- Doctors) Regulatory Act, 2011
AN ATT to regulate by law appointments, postings and tranifers

primary, middle, secondary and higher secondary schools, |
instructors in technical institutions and d

of teachers serving in
ec.rers in coleges and
octors in heath facilities. -

-
e et h

Preamble.---WHEREAS it is ezpedient to regulate by |
and transfers at local level, of teachers serving in primary, middiz, secondzy and higher
secondary schools, fecturers in colleges and instructars in technics’ institutiors and doctors
in health facilities and to ersure the availability of teachers in schzals, lectursss in colleges
and instructoys in technical institutions and the doctors in hez] “zcilities, a-d to reguiate
deputation of doctors abroa

d, and to provide for matters conneczd therewrn or ancillary
thereto; ) :

24 appointrents, postings

Itis hereby enacted as follows:

1. . Short title, abplication‘and commencement.---(1) This Act may be
called the Khyber Pakhtun

khwa (Appaintment, Deputation, Pusting and Trensfer of
Teachers, Lecturers, Instructors and Doctors) Regulatory Act, 2313,

. 2) It shali apply to teachers serving in primary, midde
secondary schools, lecturer

. s in colleges as well 2
in technical institutions anc doctors serving in
Khyber Pakhtunkhvsa.

. seconday and higher
S commerce cclege: and insti.tors sefving
the health faclitie: in the Prvince o* the

(3) It shall come into force at once,

) 2 . Deﬁnitiong.---(l) In‘ this Act, unless the con‘ext atherwise -equires, the.
followiing expressions shall have the meanings hereby respectivaly zssigned to them that is
to say,- s .

(a) "Commission” means the Khyber Pakhtunkhwa Zubii- Service Carnmissicn;
(2a)  “coliege” means a degree college;
(b)  “doctor” means a doctor serving in.the. health fadility;
(c) “Government” inégns the Government of the Kiyber Pakhtunkhwa;
(d) . “health facilities” mean all health “facilities esablisted and managed by
" Government to provide medical facilities to generel piblic; L,
.(e) ) “lecturer” and “instructor” respectively means a iaturer or

A R R Y

_serving in a Technical Institution as well as in a colleze, as'thé ¢

——

- (D “prescribed” means prescribed by riles’ made uhder tis Act;

P
. =™ ) -
LA . .

el L".Stf_‘.’St_.,..._Q’ i
ase may'be; -

g gy caaaa

34,

SR

— e T Wy -y

-0

raaar)

e ‘“}P?W“QM

.

“basis.---(1)  Govs through the comgetent
- and teachers on adhoc basis.---(1) Go«:emmen; may, » o
. - - authorities make adhoc appointment on-merit agzinst the vecant posts of doctors, lechurers,

.- . district concerned from the domicile holders of that, district for a period of ore year or, il the

ESTA CODE [Establishment Code Khyber Pakhtunkhwal w3y

"rules” mean the ruies made undar Wais Act;
‘ ) H a0 viddle
(h)  “school” means schonl in the puthc sezor ircluging piimary, fr_-~1~"-*~€:
secondary school, hicher secondary schos? or 22 institutizn 9; equ.fa,ef..
level imparting educztion througa a3/ sysem o7 megium of instrucion in
the public sector; .
(i) “teacher” means a teacher ¢f prmary, midcle, secorcary of highes
cecondary school; and
' 4)] “technical institution” mezns and includas 2 Cf_z'mme_rce .Coll'egi o
Government Ccllege of l42naczman: Sciences or :ecl!r.‘-cal ms’tntx.:., c:
Technical and Vocaticnal Training Certar o- Skill Development Center in tt:_
o - .. s
public sector imparting technica! 2duczzion %5 steZants lead 1g to the award

(2) Words and phrases used in thiz Act, but .ot defined, shal have _the' slelr:rs
meanings as respectively assigned to them ‘under the relevant federal law <7 provincal law:
or any other statutory crder or rules for the time Zeing in fo-ce.

3. Appointment, posting and trangs‘fer.of‘ priml‘aryfcﬁo.?: tfej!ch?rﬁs:::-
(1) The vacancy of primary school teacher shalt 72 ni.af_J in f2om e c;..dsdi.;s'f:dm? : —';‘n: P
the Union Council of their permznent resicance TErnLones in L’.-:u_- C.’ompwt-.: ize Cui.:;l c
identity Card and domicile, on merit and if no e::gnz‘e cz~dide:2 in that -nlor«' ot -’-:-o ::
available where the school is situate; such a;fyo]nangnt shaft i?e made on merit fi T
amongst eligible candidates belonging to the adi=cent Unior. Courcils: .

Provided that on availability of a vezancy, a poimary scheol te;che;,‘ app:;:nte_:‘ :;;;r; .
adjacent Union Council, as referred to in this sub-ge;tion, §t1&_.: be -zra‘an>..:‘rrref ag;n.‘,’s 2
vacant post in a school of the Union Council of his resiZ2nce “within a period of fifieen cays.

i i er rzquest may be transfarred

2) Upon marriage, the primary schzol teaches on .?—queh.t. j 38 ransermec

to the s(chool in the- Union Council, where his spouse, oidinarily rcsudgs, subject ua._th~
availability of vacancy.

P (3) The primary school teacher sha¥ Se iransizired to other s?hgol w;tg_ta »tl?e
Union Council on completion of tenure as may bz _ores:;ibgc or b.efore com;‘.etionvo ‘ :::zre,
subject to the policy of rationalizztion for mzintaining cartain stucants teachars ratio, i Y.

(4) .. Government shall, vithin a period ot ‘exc‘eeding onz )leanl' , ;Chgie_
. commencement of this Act, make arrangemant for po;tmg of all -:.'jte p::'mf‘:r);scn:éiv.e Un;c;f:
N 2ppointed prior to coming into force of this Aci, to the sthools of their resp
“Councils or adjacent Union Councils, as the case may ta.

4. Appointn;énf of doctors, lecturers, instructors, subfect specialists ,

instructors, sybject specialists and’ teachers, falfiag vithin the purvievs of Commission, in 3

- arrival of recommendees of Cominission, whicheve
: . - L AR SN - b
LN B - PSRt T (L :
-~ e

s zarfier aftes fulfiing the pre-requ
S oo
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2. Briefly, stated the facts ‘giving rise to the filing of. instant
petition are that petitioner filed a suit.against.respondents for dectaration
that he is the owner in possession of the suit-land sitvated in village
Neelore Tehsil and District Mansehra for being ‘remained in possession
as mortgagee for morc than 60 years as ‘well "as being in adverse
possession for more than 12 years and the respondents have lost, their
rights of ownershxp and mortgagor in the suit-land. .- _

3. The suit was contested by the respondents by filing thelrlwrlttcn
statement on’ various grounds that the suit is not within time and also not

* maintainable: in its present form and that respondents Nos.4 to 8 are

bona fide purchasers of the. land ‘but ultimately. the svit was dlsmlssed
vide judgment ‘and decree dated 20-2-1995 mainly qn the ground that
plea of prescription is not available to- the petmoner and also that the
exclusive possession-over the suit-land hostile to the respopdems has not
been proved. Petitioner filed appeal before the District Judge, Mansehra,
which was dismissed, vide judgment dated+23-11-1999 holding that

* section 28 of the Act, 1908 (Act No.IX of 1908) (hereinafter referred.to
" as 'the Act’) has been-declared repugnant to the Injunétions of Islam and

as such.not applicable-to. the present case. Fee}ing aggrieved, the
petitioner assailed the.said judgment before the learned High Court in the

* above. mentioned civil revision, whxch was dlsmlssed vide impugned

judgment. . -~ . " ey

' /
- 4. We have heard Raja Muhammad Tbrahim Sam leamed Advocate

"Supreme Court for the petitioner and Roy uhammad Nawaz Kharal,

learned Advocate Supreme Court for respondents and have gone through
the record and proceedmgs of the case in n}mute particulars.

5. . ‘Raja Mubammad Ibrahim Satu learned Advocate Supreme
Court for the petitioner has argued thatrthe findings of the Courts below
suffer from misreading and noh~read1ng of material evidencec on record

.and also from wrong appreciation of facts and. law mvol\gd in the case.

He further argued that the Courts below have erred in holding that since
section 28 of the Act has been’ declared un-Islamic by the learned Shariat
Appellate Bench of this Court, the petitioner could not claim to have
prescribed his. titled through adverse possession. He contended that
section 28 of the Act has. bcen declared-to be ineffective and non-existent
from 31-8-1991 only and the’ rights which had already matured before

© 31-8-1991 on account of adverse posscssxon have not been affected by
- the said judgment because the petitioner*had prescribed his titled through

adverse possession long before 31-8-199t. He further contended that
petitionery has successfully proved. his, adverse possession through
evidence. Accordmg to him the learned trial Court even- did not frame

»the issues properly which arose out of the plcadings of the partics. .

2
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6. On the other hand Roy Muhammad Nawaz Kharal, learned
Advocate Supreme Court for.respondents vehemenily controverted the
view pomt as' canvassed by learned counsel for petitioner and supportcd
‘he 1mpugned ju(fgment bemg free from any illegality or senous
trregularity, .

7. The main point, which requires-serious consideration, ‘is whether
the petitioner has matured his title through adverse possession. The{-
petitioner claimed that Tespondents have lost their rights of dwncrship
and status of mortgagors over the suit property and he has become owner
in posscssion of the same due to open and hostile poséesswn for more
than 12 years and also by prescription for being’ remamed in- possession
as mortgagee for more than 60 years. We are of the opinion that this plea|
s not available to him inasmuch as section 28 of the Act has been
declared repugnant to the Injunctions of Islam. by this Court in the case
of Magboo! Ahmad v. Hakoomat-e-Pakistan 1991 SCMR 2963, wherein
it has been held- that section 28-of the Act is’repugnant to the Injunctions
of Islam insofar as it provides for cxtmg’mshmem of the right in the

;| property at the determination of the penod prescribed for- instituting af

suit for possession of the said propeny and that this decision-shall take|
cffect from 31st of August, 1991 and on this date section 28 of the Act

) shall also cease to-have effect.’

8. "For what has been dis€ussed above, we are of the considered
opinion that impugned judgmef)t is-based on valid and sound reasons and
is enfirely 'in consonance wr{h the law laid down by this Court. Neither
there is misreading nor non-readnng of material brought on record or|
misconstruction of facts or law.

9. Resultantly, the petition bemg devoid of force is dismissed and
leave to appeal refused.

M.H./M-218/SC Petition dis‘n;is.sed.
- e
2007SCMR S99 L
{Sup;eme Court of Pakistan]}
Present: Sardar Muhammad Raza Khan and Nasir-ul-Mulk, JJ

ROSHAN KHAN, SET GOVERNMENT HIGH SCHOOL
KUZ PAO, DISTRICT SHANGLA----Petitioner

versus

-~

DIRECTOR SCHOOLS AND LITERACY, N.-W.E.P.,
PESHAWAR and 4 others----Respondents.

L. Civil Patitian Na 747D Af 1004 Aarided an 2ed Natahar ANNKE
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(On appeal from the judgment, dated '10-8-2004 passed by
N.-W.F.P. Service Tribunal, Peshawar in Appeal No.205 of 2004).

North-West Frontier Province Civil S_ervants Act (XVII of 1973)---

----8. 10---Rules of Business, (N.-W.F.P), 1974, R.21(2)---Transfer of

civil servant---Political influence---Recommendation of Member of
Provincial Assembly---le servant was a senior school teacher ‘who
assailed his ‘transfer order before Service Tribunal but without any
success---Plea raised by civil servant was that his {ransfer was politically
motivated and on the recommendations of Member of Provincial
.Assembly---Validity---Transfer of civil servant under the orders of even
a Minister was void and unlawful, being violative of R.21(2) read with
Schedule V of Rules of Business, (N.-W.F.P.), 1974---Supreme Court,
while condemning the roic of Minister, that of tamed and subscrvient
burcaucracy was. also condemned and need for an upright, honest and
strong bureaucracy was emphasized---Member of Provmcnal Assembly in
vicw of background of political influence had been guilty of misconduct,
unfair exploitation and malpractice that mallgned the legislature and
disrupted administration---Supreme Court converted petition' for leave to
appeal into appeal and ‘set aside the transfer order of civil servant---
* Appeal was allowed. [pp. 603, 604] A & B '

“ Munawar Khan v. Niaz Muhammad 1993 SCMR 1287, Parwez
Yunas Uppal's case PLJ 2000 (T:.C) Service 473; Zahid Akhter's.case
PLD 1995 SC 530 and" Sayyad Slkandar Ali Shah's case 2002 SCMR
© 1124 fol .

~ Matik Shahzad Ahmed,; Advocate Supreme Court, for Petitioner.”

. Khushdil Khan, Addmonal Advocate-General, N.-W_F, P along
with Rcspondems Nos.2 and 5.

Mir Adam .Khan, Advocate on-Record along with Pir
Muhammad Khan, MPA and Hamid Igbal, MPA on Court’s call.

Date of hearing: 3‘rd October, 2006.
JUDGMENT

- SARDAR MUHAMMAD RAZA KHAN, J.--- Roshan Khan, 2
Senior English Tcacher of District Shangla seeks leave to appeal against
the judgment dated 10-8-2004 of learned N.-W.F.P. Service Tribunal,

. Peshawar, whereby, his appeal was dismissed and his transfer order
dated 8-3-2003 from Shangla to Government High School Kuz Pao was
“considered valid, within the contemplation of section. 10 of N.-W_F.P,
Civil Servants Act, 1973. The plea of the petitioner that his transfer was
void being politically motivated, was not taken into consideration.

[Vol. XL k¥
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B 2. The petitioner alleges and claim§ to have served Education

g :Department for 30 years and currently belonged to the senior class of
'I%% teachers. He was holding the post of Assistant District Officer (M)

% Inspection, since 12-3-2002. Due to his honest and bold action against
- the teachers; absent from duty, eight teachers who were proceeded
¥ against accordingly, nursed grudge and deparumental rivalry against the
' petitioner. They approached Mr. Pir Muhammad Khan MPA whom they
% had allegedly favoured in elections and thus with the active role of the
57 MPA aforesaicl, petitioner was transferred vide order dated 8-3-2003.

3. He preferred- departmental appeal, giving the aforesaid
# background, whereupon, on acceptance of such appeal on 28-2-2004, his
‘#i wansfer order dated 8-3-2003 was withdrawn. The political influence
J3¢ once again got spurred and, to the utter disappointment of the petitioner,
§ Ihc-above mentioned order datcd 28-2-2004 was cancelled on 11-3-2004.
He knocked unsuccesstully at the door of Service Tribunal and hence this

x petition.

8 & 4. As, gross.violation of rcpeated verdicts of this Court was prima
F3 facie noticed, a Full Bench of this Court issued notice to the respondents.
{h% Again, this Court on 23-5-2006, in view of the allegations levelled by the
1§: petitioncr, issued notice to Pir Muhammad Khan, MPA to appear before
& the Court. On appearance he furmshed written reply which forms paper
K% book-Iil of this record. )

5. At page 26 of the file there is a memo on the letter head pad of
‘4 Pir Muhammad Khan MPA where he has given different directions for
£ the postings and transfers of different civil servants. In his comments he
i stated that ‘the endorsements on the letter head pad (P-26) are undated,
1 unnumbered, unsigned by Pir Muhammad Khan and not addressed to any
i onc. He never denied, in so many words, the endorscment having been
f'madc by him bui sull he said that “thc same can only amount o
y proposals which were to be considered by the concerned authorities and
such proposals do mnol amount to any order or dircctions or

j {4 recommendations. " '
: % 6. From the aforesaid remarks, the MPA who professes to be an
v Advocate as well, tried to interpret his endorsements at page-26 as mere
3 proposals of recommendatory nature. This is factually incorrect because,
- the language used is indicative of direction and not proposals. A letter
% No.3131/F.No.72/ADO(M)/Shangla  dated 22-1-2003 written by
,: Directorate of Schools and Literacy to the Section Officer (Primary)
i Government of N.-W.F.P. Schools and Literacy Dcpartment Pcshawar

" proves how Mr. Pir Muhammad MPA was involved in'the transfer of the
7% petitioner. A para reproduced therefrom would be self-explanatory:--

"7 N 2NN Mr DPie Muhammad Khan MDA Nictriot Shanala
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visited this office and submitted a proposal for making transfer " Memo.
of some SET/ADOs of District Shangla- and thus his ;
recommendation was honoured and transfer- order was issued S
(copy attached) wherein the appellant concerned was victimized/
© . suffered having immature temurc against the ADO(M) post at
‘ Shangla.” ' : ' : A x
.. 7. Another letter No.4454/F.No.72/ADO(Male)/Shangla dated | B
20-1-2004 would reinforce the charge that Mr. Pir Muhammad -Khan 3
MPA had pursued the matter. The relevant para of this letter by Deputy S
Director (Estt.) Schools and Literacy.N.-W.F.P., as follows, is quite &
 revealing:—- - . : o 3
"2. However it is further clarified that his transfer order was made -
on the request of -‘Mr. Pir Muhammad Khan MPA in March, j
2003 and since this Directorate has issued his transfer order =
hence this Directorate is not in a position to cancel it rather the }
worthy Secretary, (S&L) N.-W.F.P. is the competent/appellate A
* authority to consider his appeal regarding cancellation of his &
transfer order.” _ o : K
8. It is deplorable that the. officers. concerned invited the
recommendations of MPAs for cancellation of transfer order, speciaily,
Pir Muhammad Khan MPA, the one who opposed the petitioner. This i

very le?tter s.hows that even the dcpartn}ent was aware .that 1t. was 4 L 10, Al documentary evidence has 2o 1 ‘ ’
impossible for the petitioner to obtain recommendation of Pir i i gone a long way to prove that Pir

. : . . i Muhammad Kh ; : . ; ) .
Muhammad Khan MPA becausc it was he who victimized the petitioner. ‘g an was persistently involved in-getting the petitioner

y ; 1 X K- transferred. H i )
- Anyhow, when the petitioner was asked to bring recommendations of an & .. ~ He dubbed it as mere proposal but, under the prevailing
: & 1ons, one can well contemplate as to what is meant by the proposal

MPA, he produccd one of Mr. Hamid Igbal. It seems that Mr. Hamid ‘B or . ejected representati . .
. Iqbal did not volunteer to make recommendation. It-was probably & presentative who carries a weight to throw.
arranged by the petitioner under the desire of the department, in order to A_ 11 As early as in 1993, this Court had sensed the malad .I
balance ;he pressure. The relevant para is as follows:-- ' " Munawar Khan v. Niaz Muhammad 1993 SCMR 1287. a large: géncl?

"3, As regards obtaining of recommendation/consent from Pir 4 jlgq'taken serious. notice of allocation of appointment quota to the
Muhammad Khan MPA Shangla as per your directions contained $: mnisters, MNAs and MPAs though with the blessings of the executive, -

ot latter referred to the above, 50 it is not possible for him nd had declared them void ab initio, calling upon all Courts, Tribunals
O e e vintimized thoogh the said MPA. however, he | nd Authorities to so declare. A healthy example of such coml;liance was
e been gor fsvourablo/strons ~ecommendation of Mr. Hamid [ arwez Yunas Uppal's case PLJ 2000 (Tr.C.) Service 473 whefe the
'Iqbal, MPA. also belongs fo District Shangla (Annexure “B")." - earned Federal Service Tribunal declared a transfer order vo’id and mzia
_ : fide because it was motivated by a privilege motion moved in t“};e

9. Another letter would further clarify the persistent involvement of J assembly and because the . )
Mr. Pir Muhammad Khan MPA. The same is reproduced:-- & competent authority had passed it without the

, *»'applicati()n of its own and independent mind.
"Directorate of Schools and Literacy N.-W.F.P. Peshawar. :

No.11408/dated 2-12-2003.

The Section Officer (Priniary) o
Government of N.-W.F.P_, Peshawar.

Kindly refer to your office letter No.SO(PE)(S&L)EDO dated
Peshz’fwar %he 10-11-2003 the following comments are hereby
submitted for clarification.of situation:--

(1) The letter issued vide ‘reference No.31k31/F.No.72/ADO(M) .
Shangla dated 27-10-2003 by Director (S&L) Shangla; it is
- requested that the said proposal/view was submitted E)y the
wqrthy MPA- Mr. Pir Muhammad Khan. This. officer has
'qeltt;er fgrwarded for said propesal nor is involved in this
matter. -

(2) The AD an is an efficient ‘ ‘
) o O Mr. Roghan Khan is an efficient' and hardworking
(3) The ADO concerned- Mr, Roshan Khan had not completed his
normal tenure on the said post. :

'Kfe?pi'ng in view the above facts if the transfer order of the
otficer concerned is cancelled this office will have no objection.

Executive District Office
Schools and Literacy”

o

12. Transfer of civil servant under the orders of even a Minister was|

mled of Minister, that; of tamed and subservient bureaucracy was also
g:con emned and need for an upright. -honest and strane hureancracwy: wae
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- Business and repeated deprecations by the Supreme Court of Pakistan {

TR S

emphasized. Zahid Akhtcr s case PLD 1995 SC 530 is the relevaml,‘,L H

referencc.

the role of competcnt/Administrative authormcs was once: again
condemned when they yield and surrender to 1hc dlshonestly intruding
polmcai influcnce.

14. It is for quite a long time,
reprcsentatives, whose sacred and scholarly job it was to legislate while

honourably confining - themselves to the dngmﬁed mansions of the §

asscmblles, have started undesirable, dishonest and corrupt interference §
into the purely Executive/Administrative domam of appointments, §

promouons and transters of civil servants. By now it has turned into a f|

mafia that does not care about Law, Rules, Regulations, Rules of ¥

and High Courts. All forces secm (o have whittied down before the §
exploitation and blackmail by some people whose weight, and not §
legistation, matters. This is bound to destroy the institutions, if* notj
already dcstroycd

15. Desplle the fact that there i$ no law in the country giving j
authority to MPAs or- MNAs to interfere into the Executive and
Administrative domain,
proposals; despite the fact that the Rules of Business are uiterly to thc';:
contrary; despite thc fact that such practice is highly deprecated and {
condemned by this Court on numerous occasions, Mr. Pir Muhammad
Khan, on whose letter head pad word Advocate appears below his name, !
has floutcd all Law, Rules and Regulations. As an Advocate he ought 1o §
have been awarc of the verdicts of the superior Courts and if not, al

. least, .he ought to have known the Rules of Business and above all, the{f,

nature of his own obllgauons towards legislation in the Assembly and not §

beyond. , i

WY

16. Betorc this Court he appeared personally and held the rostrum to§ -.:
" address. $

-It was a short but cloquent speech where, instead of clarifying{
his position, he argued the case against the petitioner saying that he was;
beaten by the teachcrs, that law and order situation had arisen and thal

his transfer was, therefore, necessary, again not realizing, that law and}k
order also was pot his headache. It is quite interesting that he still I\epP1

venom against the pétitioner. At the end he requested the Court,. not that I£
j ---S5.10(4) & Il---Rcappralsai of ewdcnce---Contradwtory statements---

Vol Xi {

:' 3 - petitioner’s claim after conversion into appeal through h
13. Lately, in Sayyad Sikandar Ali Shah's case 2002 SCMR 1124, i 2P ugh our short order,
i

that some of the peoples §

even to the extent of recommendations and 1 ¥

199 ['of 2003, Murdcr Reierencc No.17-1 of 2003).
5 (a) ‘Offence of Zina (Enforcement of Hudood) Ordmance (VII of .

he be absolved but that the instant petition be dismissed. In‘view of the
background of political influence, the background-of the case in hand andj

the repeated verdicts of this Court, we are constrained to observe thalf3

Mr. Pir Muhammad Khan MPA has been guilty of misconduct, unfaiff
exploitation and malpractice that mallgns Lhe legislature and dlsrupls the.
adminjstration. . :

Dellberate and dishonest improvements---Accused were convicted for

' Sourl partly allowed the appeal and set aside the scntence for gang rape
! 4hut maintained that of abducuon---P]ea raised by accused was that in

200M Ibrar Hussain v. State . ' . 605

(_sttice Ch. Jjaz Ahmed; Member)

I7. 1t was for thc rcasons above that we had accepted the

e o

Y. dated 3-10-2006 that runs as follows:--

“For dctailed rcasons to be given later.on, the. impugned
judgment dated 10-8-2004 of the learned N.-W.F.P. Service[s
Tribunal is set. aside, the transfer order # 1201-
1206/F.No. 72/DS&L/ADO(M)/ShangIa dated 8-3-2003 passed
by Director Primary Education N.-W.F.P., Peshawar is- -hereby
sét aside as - withdrawn and that Endst. No.1077-
82/F.No.13/Vol: I/DIE/ADO(M) Shangla, dated 12-3-2002 of
the Director Primary Education, N.-W.F.P. Peshawar is
restored. - )

M.H./R-22/SC

Appeal allowed.

’ 2007SCMR605

' [Sharlat Appellate Jurlsdnctlon]

v s Present: Justice Javed Iqbal , Chairman,
Justices Sardar Muhammad Raza Khan,
Ch. Ijaz Ahmed, Dr. Allama Khalid Mehmood
and Allama Rashid Ahmed Jullundhari, Members

IBRAR HUSSAIN and others—;;-Appellams

versus

THE STATE and another----Respondents

Criminal Appeals Nos.14(S) and 15(S) of

. 2005, decided
November, 2006. .°°'d‘?.d on 15th

_ (On appeal from the. judgment, dated 2-5-2005 passed by the
Federal Shariat Court, Islamabad, in Criminal Appeals Nos.196-1 and

1979)---

gang rape and abduction and were sentenced to dcath penalty and
¥ imprisonment  for life respectively, by Trial Court---Federal Shariat

Vinwr nf nanteadiniams ntatamenmba ol




Trlbunals Decisions (1999 TD(Service))
Farrukh J. Gulzar v. Secretary, LG & RD Deptt.
Nasir Aslam Zahid, J. (SC)"

1999 TD(Service) 42 L—"

MF. Justicz Nasir Aslam Zahid
Mr. Justice Abdur Rehman Khan
_ [Supreme Court of Pakisan]
Cwnl Petition No. 356-L of 1998 disposed of on 29.5.1998.

(On appeal from the order dated 12.1.1998 of the Lahore ngh Court pass
on C.M. No. 1/98 in W. P. No. 526/98).

-F ARRUKH. J. GULZAR---Petitioner

versus

R v

Present:

3
K s

SECRETARY, LOCAL GOVT. AND RURAL DEVELOPMENT &3
DEPARTMENT, LAHORE AND 2 OTHERS---Respondents &

(a) Transfer of Civil Servants---

Government department on basis of complaints or recommendations recm G

MPA, concerned parties should be directed to address complaints to concere
department and in case no action was taken on such complaints by concern

department further action could be taken by complainants in accordance;

" law and rules. 13 05 |

(b} Transfer Policy---

All transfers should be made in accordance with transfer policy
Government.

Transfer Policy---

(c)

.

Transfer policy of employees of Local Councils famed thro
Notification dated 26.5.1998 is based generally on approved Gove
transter policy. (P. 44§

{(d} Constitution of Pakistan, 1973---

Arts. 212(3), 199. Leave petition to Supreme Court against interim ordey
of High Court by which it suspended operation of transfer drder which®
challenged in writ petition before it. Contended before Supreme Court’ ;
High Court had no jurisdiction to pass impugned order in view
contained in Art. 212 in mattes relating to transfers of Government employ
Supreme Court informed that cases of leave petitioner |and respondent (

MPA has no jurisdiction to give a direction or make a reques T

by him for transfer of a civil servant. If any such complaints are recewed by -

tenm order dated 12.1.1998 passed on C.M. No.
b, 526/98 filed by respondent No. 2 Ch. Nazir Ahmad against the Secretary,
l»cal Government and Rural Development Department, Punjab, and petitioner

(PLE

Tribuhals Decisions (1999 TD(Service)) 43
Farrukh J. Gulzar v. Secretary, LG & RD Deptt.

Nasir Aslam Zahid, J. (SC)

s

pendent {writ petmoner) that he would withdraw his writ petition within 15
P. 47)
[ s ( _

V'Date of hearing : 29.5.1998 (Islamabad)

' ORDER

NASIR ASLAM ZAHID, J.—The following are present:--
(1) Mr. Abdul Sami Khawaja, ASC for the petitioner with petitioner
‘ Farrukh J. Gulzar.

E (2) Mr. Muhammad Asghar Malik, ASC for respondent No. 2 thh
3 respondent Ch Nazir Ahmad.

{ (3) Mr. Altaf Elahl Sheikh, Addl. A.G. Punjab on Court notice.

(4) Dr. Qazi M., Mohyuddin, ASC and Legal Adv1soy, Punjab Local
3 Govt. Board, alongwith Khalid Farooq, Secretary of the Board.

£ (5) .Haji Malik Jalal Din Dhakoo, MPA, Sahiwal, present pursuant to

. notice.

iis petition has been filed by Farrukh, J. Gulzar seekmg leave against the
1/98 in Writ -Petition

Firukh J. Gulzar. The impugned order of the ngh Court passed on
‘2 1.1998 is reproduced here:--

"It is argued that the petmoner (respondem No. 2 before this Court)
has been prematurely transferred at the behest of locat MPA. In this
behalf reference is made to Annexures B and C.

(2) In order to better appreciate the grievance of the petitioner I would
like to hear respondent No. 1.

(3) Rana Muhammad Arif, learned Addl. A.G. is present on Court S
call. Let copy of the petition be made over to him to obtain a report
and instructions from respondent No. 1 who shall be représented on .
the next date of hearing by a responsible officer alongwith complete
record.

C.M. No. 1/98

(4) Notice for an early date. In the meanwhile operation of the
impugned order is suspended.”

¥ ihe nresent netition for leave the interim order on C.M. No. 1/98 granting
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f)pears that, p'ursuantvto the said letters, transfers orders had been passed on
 desire of MPA Haji Malik Jalal Din Dhakoo. As observed, on the writ
eiition filed by Ch. Nazir Ahmad, the High Court called for report and, on
:‘1;“‘ application for interim relief, the operation of the impugned order
Uinsferring Ch. *Nazir Ahmad was suspended, which interim order has been
'lenged in the present petition for leave.

C 21210f the Constitution, the transfers relating to terms and conditions
servzge of the Government employees, namely, petitioner Farrukh J. Gu
and respondent No. 2 Ch. Nazir Ahmad. ‘ :

2. In the High Court, writ petitioner Ch. Nazir Ahmad. wh
pogtgd as Accounts Officer Zila Council, Sahiwal, had taken up tk;e plea i
petitioner Farrukh J. Gulzar had exerted political pressure on the Secretay
Local Qovemment and Rural Development Department through Haji Malig
Jalﬁl Din Dhakoo, MPA Sahiwal, for his posting and transfer as Acco
Officer Zila Council Sahiwal vide letters dated 15.12.1997 and 16.12.19% 7
addre;sed by the said MPA to Secretary of the Board (at that time :Taj
Hussain Rizvi). The said two letters are reproduced here:-- ’

g 3. When this petition for leave came up in chambers for interim
i ‘e:s, learned counsel appearing for petitioner Farrukh J. Gulzar submitted
7l the said two letters were apparently forged and perhaps were not available
’ihe record of the Department to the information of the petitioner. In the
4 umstances, notice was issued 4o the Secretary Local Government and Rural
ve]opment Department, Lahore, to produce the original record.

"Haji Malik Jalal Din Dhak}
: M.P.A. Sahiwal§

Ref. No. A - B Dated 15.12.1997 On 27.3.1998, ‘the record was produced which contained the said two

B ers in original written by the MPA. It was further found that the letters had
'.1:?‘ diarized and, according to the representative of the Department, Tajjamal
ilssain Rizvi, then Secfetary of the Board, had initialled the two letters,
Which showed that the said two letters were received by the Secretary of the
foard from the MPA and had been placed on record.

?"L‘d’}/f/)ur)'f

o df}é’/" o . P
. o) . . . i ‘ ) L(/l’z‘
u:dbsvw/{f".b@ KL d@/;‘au:ua/éfu’swfirw

On that day, Mr. Altaf Elahi Sheikh, learned Addl. Advocate-General,

LIy - Y3 se b Pifiab, inf d instructi that petitioner Farrukh J. Gulzar had been

= S5 . ko ijab, informed on instructions, that petiti arrukh J. Gulzar r

 MPA ,G;c/ sl LY éf/"" (VL7 insferred to Multan and respondent Nazir Ahmad had not taken over the
' - - o Eiirge at Lahore and was still at Sahiwal and this was on account of the order
sed by the Lahore High Court. By order dated 27.3.1998, this Court

. 16-12-97

. Zpendcd'the interim order passed by the High Court to the extent of staying
i iranster of Ch. Nazir Ahmad to Lahore and the effect was that Ch. Nazir
lmad was required to report immediately and take over charge of the post at
re. The hearing was then adjourned to 22.4.1998 with the direction-to the
oner, respondent No. 2, MPA Sahiwal and Tajjamal Hussain Rizvi,
eretary of the Board to be present in Court. When the matter was taken up
[122.4.1998, it was informed by the office that the MPA could not be served
‘the case was then adjourned for today. :

'PROVINCIAL ASSEMBLY OF THE PUNJAB

Qudﬁjr»ur)'f
ey e
"gdfé.uf(})[é%_‘ajl,(jjkwc".gjl?g/.-;‘c_}’;:(éb«.‘)bf:’i’ﬂ
o g l./;:.«/r"/z.b?KJLr‘_'_f?c..Jl/‘?-o _4‘-_(5;/
: dl‘{&.’.«rﬁﬁ o | :

4. Today, as observed, all the parties as well as Haji Malik Jalal Din
oo, MPA Sahiwal, are present. On being asked as to why the two letters
written by him to the Secretary of the Board, MPA Haji Malik Jalal Din
Diikoo, first acknowledged that he had written the said letters, but then stated
‘iﬁf". letters were written .‘by him in good faith and in the interest of the




" Tribunals Decisions (1999 TD(Service))
Farrukh J. Gulzar v. Secretary, LG & RD Deptt.
Nasir Aslam Zahid, J. (SC)

Tnbunals Decisions (1999 TD(Service)) . 47
Raja Muhammad Azad Khan v. Vice-Chancellor, AJK Umversnty
Chaudhary Muhammad Taj, J. (AJK)

penod of posting at a place, and this he had managed through influence
request was also made that if Ch. Nazir Ahmad was transferred from S
in his place Farrukh J. Gulzar, who was a good officer may be posted in'}y
place. It was submitted by the MPA that whatever he had done was done ‘l
sincerity and in all humility and at the instance of the people of the area
that he had no personal interest in getting the transfers made.

7. In the circumstances, this petition is not pressed by Mr. Abdul
Khawaja, learned ASC for the petitioner. Mr. Muhammad Asghar Malik,
ed ASC for respondent No. 2 Ch. Nazir Ahmad, states that he will file a
mmal application within 15 days from today for withdrawal of Writ Petition
b. 526/98 filed by his client before the Lahore High Court. :

4 8. The ad interim order dated 12.1.1998 passed on C.M. No. 1/98 in
Rrit Petition No. 526/98 by the Lahore High Court has already been
spended The Writ Petition will be withdrawn by respondent No. 2 within-
days from today as undertaken by his counsel. In the circumstances, Civil
elmon No. 356-L of 1998 is not pressed and stands disposed of as such. -
Order Accordingly.

It was pointed out very clearly to the MPA that his action in writi
said two letters in effect amounted to ‘requiring the Secretary to makei
transfers and that this was an improper action on the part of the MPA. It WEg
emphasxzed that there was a transfer policy of the Government. and all transfe
should be made in accordance with such transfer policy in the Local Counc
offices also till such time the Local Government and Rural Developm
Department adopted a new policy of its own for the employees. It was fu
pointed out to the MPA that even if he had received complaintsg]
|recommendations, it was not within the jurisdiction of the MPA to g
direction or make a request to the Secretary to effect the transfers on the bas
of such complaints or recommendations. It was emphasized that§
recommendations should be made as hdd been done and, if there were i
complaints, the concerned parties should have been asked to address:
complaints to the concerned Department and in case no action was taken OO
|such complaints by the concerned Department, further action could be taken AJK University Act, 1985--
the complainants in accordance with law and the rules. B 5 || cad with AJK University Service Statutes (1981). Vice-Chancellor,
W best interest of University, can effect and make transfers from one post to
Fother to an equivalent post. Vice-Chancellor holds and exercises all powers
[Bluding those vested with Syndicate to be exercised in an emergency. Order
transter u/s. 11 from post of Registrar to any other equivalent post would
B0t be illegal and would provide any grievance justiceable by High Court in
3 eruse of its writ jurisdiction u/s. 44, AJK Constitution Act, 1974.(P. 51,52)
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Writ Petition No. 146 of 1998 dismissed on 30.5.1998.

ERAJA MUHAMMAD AZAD KHAN, REGISTRAR, AZAD JAMMU &
3 KASHMIR UNIVERSITY, MUZAFFARABAD-—Petmoner

k- versus )

VlCE CHANCELLOR, AZAD JAMMU AND KASHMIR UNIVERSITY
2 « MUZAFFARABAD, ETC.---Respondents

‘5. Haji Malik Jalal Din Dhakoo, MPA from Sahiwal, subxmtted D
he had understood what was intimated to him by the Court and that in ya
he would not take any action which may amount to interference withg
performance of the functions of any Departmcnt according to the applica
law and rules. |

6. Dr. Qazi M. Mohyuddin, learned ASC and Legal Advisor,
Local Government Board, informs that the previous Secretary, T
Hussain' Rizvi, has been transferred and in his place Khalid Farooq has
over as Secretary to the Board and that, by Notification dated 26.5.1998}
Punjab Local Government Board has approved a transfer policy fi
employees of the Local Councils, provisions whereof have generally
drawn from the approved Government transfer pollcy Copy
Notification dated 26.5.1998 has been placed on record

It is further stated by Dr. Qazi M. Mohyuddin that in future all tr
will be made strictly in accordance with the transfer policy that has
annroved and that the cases of petitioner Farrukh J. Gulzar and respongey

h Constitution Act, 1974 (AJK)---

' . 44. Petitioner seeking writ of quo warranto has burden to show that .
pondcnt is not holding office under authority of law. When he initially
biakes out prima facie case, burden of proof would shift to respondent. If
e moner fails to make out a pnma facie case, rule nisi would not be issued as
i atter of routine. (P. 52)

j ] Ibid---
- S, 44, Non-invocation of alternate remedy against order impugned in writ
tlon would render writ petition as not maintainable. - : (P. 53,54)
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ORDER

CHAUDHARY MUHAMMAD TAJ, J.--This writ petition filed undeg
section 44 of the Azad Jammu and Kashmir Interim Constitution Act, 1974
calls in question the order passed by respondent No. 1, on April 2, 1998,
being illegal, and without jurisdiction. Alternatively, a writ of quo warranfg
was sought to be issued against respondent No. 2. Y

€

2, The facts as stated in the petition, are that the petitioner wig

the recommendation of Selection Board, by the competent authority. The posi
was later on upgraded and the petitioner was given BPS-20 and since then he is
performing his duties in the above capacity. It was further disclosed that ol
resignation -tendered by Dr. Muhammad Kharait Chaudhary, the additiona}
charge of the Vice-Chancellor of the University was handed over to the Chie
Secretary of Azad Jammu and Kashmir, on March 12, 1998, who vide ki
order dated April 2, 1998, appointed respondent No. 2 as Registrar of th
University and transferred the petitioner from his present assignment. Th
aforesaid order is challenged through this writ petition as being illegal and-of
no legal effect. ' ' ;

3. M/s. Kh. Shahad Ahmed, Ashfaq Hussain Kiani and Ghu1:
Mustafa Mughal, the learned Counsel appearing for the petitioner, raised thg
following points in support of the petition:--

"~ (i) That respondent No. 1 was not competent to effect transfer of fhe
petitioner from the post of Registrar, Azad Jammu and Kashn
University. It was explained that the Syndicate of the Azad Jamm}
& Kashmir University was only the competent authority to makg
such orders and not the Vice-Chancellor; ’

(ii) that the powers envisaged under section 11 of the Azad Jamiy
: and Kashmir University Act, 1985, the Vice-Chancellor couig
pass an order for temporary arrangement only, therefore, the orde}
runs counter to law; | :

(ii) that the petitioner has been left without any post which indicafe}
the respondent’s mala fide intention of victimising the petitioner s

(iv) that respondent No. 2 is a permanent employee of the Azg
Jammu & Kashmir Government, serving as Additional Secretary
(Services) in BPS-19. The Vice-Chancellor has no authorityii
transfer and appoint him as Registrar of the University. The ordeg
even otherwise is violative of Section 46 of the University A2

1985 which empowers the Chancellor alone to appoint;

(v) that the post of Registrar can be filled in by pfomotion or throligh
direct recruitment. The appointment by transfer is not permitted
under any of the rules; and :

(vi) - that respondent No. 2, in any case, was not qualified t
appointed as Registrar of the University in view of i

ANTmeldlmnel ol e AL . “ner
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to 1992 SCR 110 and 1994 C.L.C. 1632, in support of their
assertion. : '

4, Mr. Rafique Mahmood Khan, the learned Counsel appearing for
respondents, on a pre-admission notice issued to them, addressed his

érguments for the dismissal of the writ petition in the following manner:--

() That the Vice-Chancellor under the University of Azad Jammu and
Kashmir Act, 1985, is a Principal Executive and academic officer of
the University and has all the powers to take any action he may
consider necessary, including the transfers to be effected. It was
emphasised that under section 11 of the University Act, more
specifically under sub-sections (1) (3) & (4) of Section 11 of the Act,
the Vice-Chancellor is fully empowered to pass any order in the best
interest of the University, to ensure that the provisions of University
Act, statutes, regulations and rules are faithfully observed, to promote

. the general efficiency and good order of the University;

(i1) that the §érvices of respondent No. 2 who was Additional Secretary in
the Services Department of the Azad Jammu and Kashmir
Government, were placed at the disposal of the Vice-Chancellor and
was .t'emporarily appointed/posted as Registrar. It was vehemently
argued that the ‘aforesaid officer was fully qualified and held the
required qualification, experience and fulfilled all other conditions. It

- was also pointed out that nothing was brought on record except a bare
assertion in the writ petition that respondent No. 2 was not qualified
to be appointed which did not require for a notice to be issued to him, -
to explain under what authority of law he was holding the post,
particularly when it was admitted that he, before the impugned order, -
was posted as Additional Secretary (Services). It was also submitted
that the petitioner was to be adjusted by respondent No. 1 against
some other equivalent post in the University, but due to stay order
issued by this Court in terms of maintenance of status quo, the same
could not be done and has to follow after vacation of stay order,
therefore, the petitioner's assertion of his being left with no post, is
without any substance; and '

(ifi) that an alternative remedy in the shops of an appeal was available to
the petitioner under section 38 of the University Act, 1985 which was .
adequate and in presence of aforesaid remedy, the writ petition was
not comnetent and as such is not maintainahle. Reliance in this reeard
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proposition involved in the present case was dealt with. The learn

ko)

‘Counsel also referred- to the Azad Jammu and Kashmir Umvern
Act, 1985, 1993 SCR 186 27, 1980 CLC 952, in support of
assertions.

5.1 ha\/e heard the learned Co'un'sei for the parties an‘, also gong

-through the record, contents of the writ petmon as well as. objectlons ﬁledb
the respondents, ncludmg the case-law referred to by the respective part
The aftairs. of. University 6f Azad Jammu -and Kashmir are regulated N
' admmlstered under the Azad Jammu and Kashrmr Umversrty Act, 1985
statutes, regulatrons and rules made- thereunder The: Vrce-Chancellor is* th
prmcrpal executive and academrc ofﬁcer of"the Umversny who enjoys
powers nécessary to’ exercrse control and enforce drsmphne over all ofﬁcers
“teachers and other employees and students of the Umversrty and can_also
any action in an emergency, requlrmg 50 necessary and to report o
Authonty or other ‘body which, m the ordmary course, would have powers
deal wnh the matter mcludmg the creation and tl]hng up the posts temporanl
o for a period not exceedlng 6 months under section 11 of the Umversrty A{

ki

: The relevant Secuon Is usefully reproduced as under - ,' " L

Powers and duttes of the Vice-Chancellor.~-(1) The Vice:Chance lod
shall be the prmcrpal executrve and adacenuc ‘officer of the Umvers
' 'and shal] ensure that ‘the provrslons of this Act the Statutes i
: Regulatlons and ‘the Rules are falthfnlfy observed shaIl promote
general ethcrency and good order of the Umversrty and shall hav

ML

powers- necessary - to exermse contro] and enforce drscrphne ove {1]
officers, teachers and. other employees.and students of the Universi

(2) The Vlce-Chancellor sha]l, in the absence of the Chancell
preside at a Convocation of the University and the meetings off]

" Syndicate .and shall, if present, .preside Lt the meetings o
' Authorities of which he is the Chairman and be entitled to atteridZ2id
preside at any meetrng of any other Authorrty or body of e
University.. '

(3) The Vice-Chancellor-may, in an emergency which in his opif]
requifes immediate" action, - take such action as he may  consjeg
necessary and shall, as soon thereafier as nossible. renart hic artiont

; ~ Raja Muhammad Azad Khan v. Vice-Chancellor, AJK University
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(ii)

E (i)
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(4) The Vice-Chancellor shall also have the power--

to create and fill posts temporarily for a perlod not exceeding six
months;

to sanction all expenditure provided for in the approved budget,
and to re-appropriate funds within the same major head of
expenditure; '

to sanction by re-appropriation an amount not exceeding fifteen
thousand rupees for an unforeseen item not provided for in the
budget, and report it to the Syndicate at the next meeting;

to appoint examiners for all examinations of the University after
receiving panels of names from the relevant Authorities;

to make such arrangements for the scrutiny of papers, marks and -
results as he may consider necessary;

to direct teachers, officers and other employees of the University
to take up such assignments in connection with teaching, research,
examination and administration and such other activities in the
University, as he may consider necessary for the purpose of the
University;-

to appoint employees upto Grade 16 in the National Pay Scales;

to delégate, subject to such conditions, if any, as may be
prescribed, any of his powers under this Act to an officer or other
employees of the University; and

to exercise and perform such other powers and functions as may
be prescribed. "

The analysis of the aforesald provisions reveals that the Vice-
cellor has got all the powers necessary to exercise control and enforce

inline over all officers and in emergency, if he so considers necessary, may
gy action which, in his opinion, requires an immediate action and is also

vered to create any post for a period of six months, including the filling

post. The combined study of all the provisions maintaining powers and
bEs of the Vice-Chancetlor shows that he holds and exercises all powers

ng those vested with the Syndicate to be exercised in an emergency.

] gre, it leaves no doubt that the Vice~Chancellor, in the best interest of
QUniversity, can affect and make transfers from one post to another, of

an equwalent one, as provrded in sub sections (I) (3) & (4)(1) of




o Tribunals Decisions (1999 TD(Service))
€ . Raja Muhammad Azad Khan v. Vice-Chancellor, AJK University
Chaudhary Muhammad Taj, J. (AJK)

grievance to him, to agitate the matter in a Court. of law, much less
A extraordinary Constitutional jurisdiction of this Court, providing
condmon of an aggrieved person.

7. So far as the question of appointment of respondent N
Registrar is concerned, the petitioner-claimed that the relevant responden
not qualified as per requirements maintained in Schedule-V, Category

petitioner i$ not supported by any document, substanuatmg his point of
for respondent No. 2 being not qualified for the ‘aforesaid appointment
the respondent denied the petitioner's assertion. It may be mentioned
writ of quo warranto, it is for the petitioner in the first instance to show
‘|view of the given facts of a case, the non-petitioner is not holding the
under the authority of law. If initially he makes ‘out his prima facie
burden of proof would shift to the opposite side. But if the material f
not pleaded by the petitioner on which he bases his claim, or the same are
[ |sufficient enough to make out'a prima facie case in favour of the petiti

what authority of law, would arise only if in the first instance, the pet
makes out a prima facie case that he was not so holding tbe office. The:
respondent No. 2, in the background of his having been serving as Addq
Secretary in a Government Department, requires a further caution, deman
a strict proof for the purpose. Reliance.in this regard is placed on 199
" 27 wherein it was observed as under:--

given facts of the case, the non-petitiox?er is not holding the

L : ) case, the burden of proof will shift to the opposite side but

; claim or the same are not sufficient enough to make out a primg
case, it cannot be said that a rule nisi can be issued as a
routine."

It may also be added for clarification that the objection raised for respoi
No. 2, a Government servant, with regard.to his appointment as Reg
the Vice-Chancellor, is also found to have no substance in it as the Co
the respondents produced a file before the Court, containing an order wi
the services of respondent No. 2 were placed at the disposal of the’

e e g e

II, in respect of the appointment of the Registrar. -The assertion ol

"It is for the petitioner in the first instance to show that in view it

under the authority of law. If he initially makes out his prima.fig

material facts are not pleaded by the petitioner on which he baedl
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The learned Counsel for the respondents raised a prehrmnary
Bection with regard to the maintainability of the writ petition on the ground
! alability of an alternative remedy to the petitioner. It was strenuously
A ed on the basis of judgment recorded by the Supreme Court of Azad
i and Kashmir while dealing with the proposition in hand, in.the case,
y wr Hayat Khan v. Vice-Chancellor, University of Azad Jammu and
11 ir, that the remedy of appeal available under section 38 of the
ersny Act, 19835, bars the petitioner to file the writ petition. The learned
¢l appearing for the petitioner, while controverting the contention of the

Counsel for the respondents, relied upon 1992. SCR 110 (Ch. .
oy Siddique v. Deputy Collector Excise and Taxation & others) and
C L.C. 1632 (Javed Alam v. Nazam Hussain & others). The former case
rn« to the charge of excise duty in which the learned Judges of the Supreme
il held that when the jurisdiction of an authority to act under the Statute is
tunder challenge, it is not ,hecessary for an aggrieved person to have
irse for redressing his grievance to such authority by filing appeal etc.

g

¢ invoking writ jurisdiction. The argument to test the validity of the.

f m question before the higher forum was not held tenable. The latter case
e to the nomination for M.B.B.S. seat wherein no objection raised by-the
lant with regard to the maintainability of the writ petition on the ground
ematlve remedy provided in Instruction No. 20 of the Notification of
2 1986, providing for the nomination, it was held that the existence: of
ematxve remedy creates a bar for filing a writ petition only if the other
5 y available is adequate and efficacious one. The appeal provided before
d overnment in view of likely to consumes lot of time and failing to decide .
m atters expeditiously, as noticed by the superior Courts, was not held, to be
Tite and efficacious” remedy. The Yespondents relied upon 'Khizar Hayat s
ferred to above which directly dealt with the proposition in hand and
rided by the Supreme Court of Azad Jammu and Kashmir on 22.1.1998
iis the latest authonty on the subject as contended by the learned Counsel
i respondents. In the aforesaid case, the petitioner filed a writ petition in
Court chaHengmg his transfer as Controller of Examinations, to the
:. F Chairman Zoology Department, on the ground that the Vice-Chancellor
ot empowered to effect any transfer. It was also claimed that the post to
he was transferred, did not exist, alongwith other number of points
Eilin the petition. The writ petition was partly - admitted for regular
%, Both the parties went in appeal. The petitioner challenged partly
m" of the writ peunon in Izmme while the Vlce-Chancellor challenged

Mhatnntmon A€ 4lom eooils oo - -
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2. Briefly, stated the facts -giving rise to the filing of instant
petition are that petmoner filed a suit against respondents for d@claratlon
that he is thc owner in possession of the suit-land situated in village
Neelore Tehsil and District Mansehra for being remained in possession
as mortgagee for more than 60 years as well ‘as being in adverse
possession for more than 12 years and the respondents have lost their
rights of ownership and mortgagor in the suit-land. f.-"

3. The suit was contested by the respondents by filmg their written
statement on various grounds that the suit is not wuhm time and also not
" maintainable: in its present form and that respondems Nos.4 to 8 are
bona fide purchasers of the land but ultimately the, suit was dismissed
vide judgment and decree dated 20-2-1995 mamly on the ground that
plea of prescription is not availabie to the penuoner and also that the
exclusive possession over the suit-land hostile to the respondents has not
been proved. Petitioner filed appeal before the Dlstnct Judge, Mansehra,
which was dismissed, vide judgment dated 23-11-1999 holding that
section 28 of the Act, 1908 (Act No.IX of 19 8) (hereinafter referred to
as 'the Act') has been-declared repugnant tor ‘the Injunctions of Islam and
as such not applicable to the present gase. Feeling aggrieved, the
petitioner assailed the said judgment bcfore the lcarned High Court in the
above mentioned civil revision, which, ‘was dismissed, vide impugned
judgment. . - . : /

4. We haye heard Raja Muhamipiad Ibrahim Satti, learned Advocate
Supreme Court for the petitioner and Roy Muhammad Nawaz Kharal,
learned Advocate Supreme Court for respondents and have gone through
the record and proceedmgs of the ¢asc in minute particulars.

5. ‘Raja Muhammad Ibrahtm Satti, learncd Advocate Supreme
Court for the petitioner has argued that the findings of the Courts below
suffer from misreading and moh-readmg of material evidence on record
.and aiso from wrong apprcc)atron of facts and. law mvolv/cd in the case.
He further argued that the Courts below have erred in holding that since
section 28 of the Act has béerf declared un-Islamic by the learned Shariat
Appellate Bench of this Court the petitioncr could not claim to have
prescribed his, titled thtough ~adverse possession: He contended that
section 28 of the Act has been declared.to be ineffective and non-existent
from 31-8-1991 only and the rights which had already matured before
31-8-1991 on account of adverse possession have not been affected by
the said judgment because the petitioner had prescribed his titled through
adverse possession long before 31-8-1991. He further contended that
petitioner, has successfully proved his adverse possession through
evidence. According to him the lcarned trial Court even did not frame
the issues properiy which arose out of the pleadings of the parties. .-

2007] Roshan Khan v. Director Schools and Literacy 599
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6. On the other hand Roy Muhammad Nawaz Kharal, learned
Advocate Supreme Court for respondents vehemently controverted the
view point as canvassed by learned counsel for peuuoner/and supported
the impugned judgment being free from any lllegamy or seridus
irregularity. .

7. The main point, which requires-scrious consnderauon is whether
the petitioner has matured his title through adverse possession. The
petitioner claimed that respondents have lost/their rights of ownership
and status of mortgagors over the suit property and hc has become owner
in possession of the samc due to opcn and hostile possession for more
than 12 years and also by prescription for being remained in possession
as mortgagee for more than 60 years. We are of the opinion that this plea
is not available to him inasmuch as scction 28 of the Act has been
declared repugnant to the Injuncuons of Islam by this Court in the case
of Magbool Ahmad v. Hakoomat-é-Pakistan 1991 SCMR 2963, wherein
it has been heid that section 28 of the Act is repugnant to the Injunctions
of Islam insofar as it provxdcs for extmgunshmcut of the right in the
property at the determmauon of the period prescribed for ‘instititing a
suit for possession of the said property and that this decision-shall take
effect from 31st of August 1991 and on this date section 28 of the Act
shall also cease to have effect.

/

8. For what-has been discussed above, we are of the considered
opmlon that mpﬁgned judgment is based on valid and sound reasons and
is entirely in consonance with the law laid down by this Court. Neither
there is tmsreadmg nor non-readmg of material brought on record or|
mrsconstructron of facts or law.

9. Resultantly, the petition bemg devoid of force' is dismissed and
leave to appeal refused.

M.H‘/M-2.l8/SC Petition dismissed.

- T eeemesewe-

-2007 S'C M'R 599 U
[Supreme Court of Paklstan]
Present: Sardar Muhammad Raza Khan .and Nasir-ul-Mulk, J]

ROSHAN KHAN, SET GOVERNMENT HIGH SGHOOL
KUZ PAO, DISTRICT SHANGLA----Petitioner

versus

-

DIRECTOR SCHOOLS AND LITERACY, N.-W.E.P.,
PESHAWAR and 4 others----Respondents

Civil Patitinn Na 7A7_P af INNA  dacided an 2ed Natahar AWK
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(Om ap-p'eal from the judgment, -
" N.-W. F P. Service Tribunal, Peshawar in Appeal No 205 of 2004).

' North- West Frontier Provmce Civil Servants Act (XVIII of 1973)---

_ -——-S. 10---Rules of Business, (N.-W.F.P), 1974, R.21(2)---Transfer of
¢ivil servant---Political influence---Recommendation of Member - of
Provincial Assembly--—-Civil servant was a semior school teacher -who
- assailed his .transfer order before Service Tribunal but without any
success---Plea raised by civil servant was that his i'ransfer was politically
motivated and on the -recommendations of Member of Provincial
Assembly---Validity---Transfer of civil servant under the orders of even
a Minister was void and unlawful, being violativé of R.21(2) read with
Schedule V of Rules of Business, {N.-W.F.P.), 1974---Supreme Court,
* while condemning the role of Minister, that of tamed and subservient
bureaucracy was. also condemned and need for an upright, honest and
strong bureaucracy was emphasized---Member of Provincial Assembly in
view of background of political influence had been guilty of misconduct,
unfair exploitation and malpractice that.maligned the legislature and
disrupted administration---Supreme Court converted petition for leave to
appeal into appeal and set aside the transter order of civil servant---
Appeal was allowed. [pp. 603,.604] A & B ‘

Munawar Khan v. Niaz Muhammad 1993 SCMR 1287; Parwez
Yunas Uppal's case PLJ 2000 (Tr.C) Service 473; Zahid Akhter's case
PLD 1995 SC 530 and Sayyad Sikandar Ali Shah's case 2002 SCMR

T 1124 fol

_ Malik Shahzad Ahmed, Advocate Supreme Court, for Peutloner '

. ) Khushdil Khan Additional Advocate-General, N.-W.F. P along
thh Respondents Nos.2 and 5.

Mir Adam -.Khan, - Advocate-on-Record
Muhammad Khan, MPA and Hamid Igbal, MPA on Court’s call.

Date of hearing: 3rd October, 2006.

o JUDGMENT
- SARDAR MUHAMMAD RAZA KHAN, J.--- Roshian Khan, a
Senior English Teacher of District Shangla seeks leave to appeal against
the judgment dated 10-8-2004 of learned N.-W.F.P, Service Tribunal,
. Peshawar, whereby, his appeal was dismissed and his transfer order
dated 8-3-2003 from Shangla to Government High School Kuz Pao was
‘considered valid, within the contemplation of section. 10 of N.-W.F.P.

Civil Servants Act, 1973. The plea of the petitioner that his transfer was
void being politically motivated, was not taken into consideration.

dated 10-8-2004 passed by ME

élbng with  Pir
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1 (Sardar Muhammad Raza Khan, J)

2. The petitioner alleges and claims to have served Education
» Department for 30 years and currently belonged to the senior class of
teachers, He was holding the post of Assistant District Officer (M)
E- Inspection, since 12-3-2002. Due to his honest and bold action against
; the teachers; absent from duty, eight teachers who were proceeded
B against accordingly, nursed grudge and departmental rivalry against the
petitioner. They approached Mr. Pir Muhammad Khan MPA whom they
B had allegedly favoured in elections and thus with the active role of the
& MPA aforesaid, petitioner was transferred vide order dated 8-3-2003.

@ 3. He preferred- departmental appeal, giving the aforesaid
JRE background, whereupon, on acceptance of such appeal on 28-2-2004, his
| transfer order dated 8-3-2003 was withdrawn. The political influence
: “fv -once again got spurred and, to the utter dlsappomtmem of the petitioner,
g the-above mentioned order dated 28-2-2004 was cancelled on 11-3-2004.
¢ He knocked unsuccesstully at the door of Service Tribunal and hence this
iff petmon :

4 4. As, gross.violation of repeated verdicts of this Court was prima
JE facie noticed, a Full Bench of this Court issued notice to the respondents.
k- Again, this Court on 23-5-2006, in view of the allegations leveiled by the
f . petitioner, issued notice fo Pir Muhammad Khan, MPA to appear before
. the Court. On appearance he turmshed written reply which forms paper
f - book-I11 of this record. ‘ :
E
| 5. At page 26 of the hle there is a memo on the letter head pad of
‘¢ Pir Muhammad Khan MPA where he has given different directions for
k- the postings and transfers of different civil servants. In his comments he
B stated that the endorsements on the letter head pad (P-26) are undated,
unnumbered, unsigned by Pir Muhammad Khan and not addressed to any
- one. He never denied, in so many words, the endorsement having been
¥ made by him bui still he said that "the same can only amount to
1 proposals which were to be considered by the concerned authorities and
B such proposals do mnot amount to any order or directions or
recommendations. " o

6. From the aforesaid remarks, the MPA who professes to be an

Advocate as well, tried to 111terpret his endorsements at page-26 as mere

{? proposals of recommendatory nature. This is factually incorrect because,
A& the language used is indicative of direction and not proposals. A letter
No0.3131/F.No.72/ADO(M)/Shangla  dated 22-1-2003 written by
Directorate of Schools and Literacy to the Section Officer (Primary)
Government of N.-W.F.P, Schools and Literacy Department Peshawar
i proves how Mr. Pir Muhammad MPA was involved in'the transfer of the
‘@ petitioner. A para reproduced therefrom would be self-explanatory:--

"9 . On R.A200M \kr Pir Muhammad Whan MDA Nictrint Channla
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visited this ofﬁé'e‘ an.d -slﬁbmitted a proposal for making transfer

of some SET/ADOs of District Shangla’ and thus his

Shangla.”

. ’ | .
Another  letter No.4454/F .No.72/ADO(Male)/Shangla dated

7

\‘29.-1-h2004'wou1cl reinforce the charge that Mr. Pir Muhammad  Khan :

MPA had pursued the matter. The relevant para of this !’etter by_‘Depu.ty
Director (Estt.) Schools and Literacy.N.-W.F.P., as follows, is quite
" revealing:-- . . : o
"2.. However it is further clarified that his transfer order was made
on the request of ‘Mr. Pir Muhammad Khan ’MPA n March,
2003 and since this Directorate has issued his t.ra.nster order
hence this Directorate is not in a position to cancel it rather. the
Worthy Secretary, (S&L) N.-W.F.P. is t.he competen’.t/appellat.e
authority to consider his appeal regardmg‘cancellatmn‘of his
. transfer order.”

recgﬁnnendations of MPAs for cancellation of transfer ordgrj spemally,
Pir Muhammad Khan MPA, the one who opposed the _pet}ltloner.. This
very letter shows that even the departn}em vf!as .aware 'that 1; \x;’a.s
ilﬁpossible for the petitioner to obtain ref:omendatlon of Pir
Muhammad Khan MPA because it was he wh9 victimized the getltloner.
. Anyhow, when the petitioner was asked to bring recorn_mendaﬂonsH of ag
_ MPA, he produced one. of Mr. Hamid Igbal. It seems that Mr. a:::
- Igbal did not volunteer to rake recommfandguon. It was proba ty
arranged by the petitioner under the:desi.re‘ot ‘the department, in orde‘r 0

balance the pressure. The relevant para is as follows:-- .

.. . . .
"3. As regards obtaining of reconumlsndatlon/consem from Pi

Muhammad Khan MPA Shangla as per Yogr‘ directi()t.ls_ co?tal:'ed ‘
in your letter referred to the above, so it is not possible for him

as he has been victimized through the said MPA, however, h

has been got favourable/strong recommendation of Mr. Hamid

‘Igbal, MPA, also belongs to District Shangla (Annexure “B”)."

9' N . .
Mr. Pir Muhammad Khan MPA. The same is reproduced:--

*Directorate of Schools and Literacy N.-W.F.P. Peshawar.
No.11408/dated 2-12-2003.

The Section Officer (Primary) ‘
Government of N.-W.F.P., Peshawar. .

recommendation was honoured and transfer order w._as" is:sqed :
(copy attached) wherein the appellant concerned was victimized/
suffered having immature tenure against the ADO(M) post at

It s deplorable that the. officers concerned invited the

Another lettér would further clarify the persistent involvement of,g

Roshan Khan v. Director Schools and Literacy

B 007
. ~ (Sardar Muhammad Raza Khan, J)
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" Memo.

Kindly refer to your ‘office letter No.SO(PE)S&L)EDO dated
Peshawar the 10-11-2003 the following comments are hereby
submitted for clarification. of situation:--

The letter issued vide ‘reference No.3131/F.No.72/ADO(M)
Shangla dated 27-10-2003 by Director (S&L) Shangla, it is
- requested that the said propdsal/view was submitted by the
worthy MPA. Mr. Pir Muhammad Khan. This. officer has
neither forwarded for said propesal nor is involved in this
matter. '

The ADO Mr. Roshan Khan is an efficient' and hardworking
officer. ) :

@

The ADO concerned Mr. Roshan Khan had
~ normal tenure on the said post.

3)

not completed his

Keeping in view the above facts if the trangfer order of the
officer concerned is cancelled this office will have no objection.

. Executive District Office
Schools and Literacy”

'~ 10. 'All documentary evidence has gone a long way to prove that Pir
[ Muhammad Khan was persistently involved in- getting the petitioner
 transferred. He dubbed jt as mere proposal but, under the prevailing
f conditions, one can well contemplate as to what is meant by the proposal
¥ of an elected representative who carries a weight to throw..

i R e I B b S AT A Sariat Sk B8y - Tom Ly S S R e T ST e AT s ST Bt A

11. As early as in 1993, this Court had sensed the malady. In
Munawar Khan v. Niaz Muhammad 1993 SCMR 1287, a larger Bench
k'had taken serious. motice of allocation of appointment quota to the
 Ministers, MNAs and_MPAs though with the blessings of the executive,
nd had declared them void ab initio, calling upon all Courts, Tribunals
nd Authorities to so declare. A healthy example of such compliance was
arwez Yunas Uppal's case PLJ 2000 (Tr.C.) .Service 473, where the
earned Federal Service Tribunal declared a transfer order void and maia
1de because it was miotivated by a privilege motion moved in the
f assembly and because the competent authority had passed it without the
,japplicatiOn of its own and independent mind.

STiSEr

s 35

i . 12. Transfer of civil servant under the orders of even a Minister was
eld by this Court to be void and unlawful, being violative of Rule 21(2)
ead with Schedule V of Rulcs of Business 1974. While condemuing thelA
ole of Minister, that-of tamed and subservient bureaucracy was also
goondemned and need for an upright. honest and strone hureanerasy wae
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emphamzed Zahid Akiter's case PLD 1995 SC 530 s the relevantl.

" reference. : |

13. Lately, in Sayyad Sikandar Ali Shah's case 2002 SCMR 1124,
the role of competent/Administrative authomies was once: again JE
condemned when they yneld and surrender to the dlshonestly intruding 3.

polmcal influence.

14. It is for quite a long time,

" into the purely Executive/Administrative domain of appointments,

promotions and transfers of civil servants. By now it has turned into a X

mafia that does not care about Law, Rules, Regulations, Rules of

- Business and repeated deprecations by the Supremc Court of Pakistan §
All forces seem to have whittled down before the §

exploitation and blackmail by some people whose weight, and not % "
it not {

and High Courts.

legislation, matters. This is bound to destroy the institutions,

already destroyed.

15. Despite the fact that there i$ no law in the country giving j
authority to MPAs or- MNAs to interfere into the Executive and §
even to the extent of recommendations and -:
- proposals; despite the fact that'the Rules of Business are utterly to the'.
contrary; despite the fact that such practlcc 1s highly deprecated and §
. condemned by this Court on numerous’ occaswns, Mr. Pir Muhammad §

. Khan, on whose letter head pad word Advocate appears below his name,

Administrative domain,

has flouted all Law, Rules and Regulations. As an Advocate he ought to

have been aware of the verdicts of the superior Courts and if not, at}
.. least, .he ought to have known the Rutes of Business and above all, the §
pature of his own- obhgauons towards leglslatlon in the Assembly and not"-

beyond. - .

16. Betore thls Court he appeared personally and held the rostrum lo
‘1t was a short but eloguent speech where, instead of clarifying;
his position, he argued the case against the petitioner saying that he
beaten by the teachers, that law and order situation had- arisen and that

" address.

his transfer was, therefore, necessary, again not realizing, that law and;
order also was pot his headache. It is quite interesting that he still kept
venom against the pétitioner. At the end he requested the Court, not that
he be absolved but that the instant petition be dismissed. In view of ihe

background of political influence, the background-of the case in hand and(#
the 'repeated verdicts of this Court, we are constrained to observe thai3
Mr. Pir Muhammad Khan MPA has been guilty of misconduct, unfm,
exploitation and malpractice that mahgns the legislature and dlsrupts the‘

administration.

- [Vol. XL ‘:.'200,}]

that some of the peoples §
_representatives, whose sacred and scholarly job it was to legislate while
honourably confining - themselves to the dignified mansions of the ;:'
assemblies, have started undesirable, dishonest and corrupt interference ¢

_ Tbrar Hussain v. State
(Justice Ch. ljaz Ahmed, Member)

17. 1t was for thc rcasons above that we had accepted the

- petitioner's claim after conversion into .appeal throu
f gh our short order,
- dated 3-10-2006 that runs as follows:--

"For detailed reasons to be given later . on, the. impugned
judgment dated 10-8-2004 of the learned N.-W.F.P. Service
Tribunal is set aside, the transfer -order # 1201-
1206/F.No. 72/DS&L/ADO(M)/Shang1a dated 8-3-2003 passed
by Director Primary Education N.-W_.F.P., Peshawar is- hereby
sét aside as * withdrawn and that Endst. No.1077-
82/F.No.13/Vol: 1/DIE/ADO(M) Shangla, dated 12-3-2002 of

605

B

the Dlrector Primary Educanon N.-W.F.P. Peshawar is
restored. ‘ )

_ Appeal altowed.
' 2007SCMR605
[Shanat Appellate Jurlsdlctmn]

Present: Justice Javed Iqbal , Chairman,
Justices Sardar Muhammad Raza Khan,
~ Ch. ljaz Ahmed, Dr. Allama Khalid Mehmood
and Allama Rashid Ahmed Jullundhari, Members

IBRAR HUSSAIN and others-——Appellants
' " versus '

' THE STATE and anothcr---—ReSpondcms

fCriminal -Appeals Nos.14(S) 'md 15(S) of 2005, demded on lSth

Novcmbcr 2006.

(On appeal from the. judgment, dated 2- 5 2005 passed by ‘the

,ederal Shariat Court, Islamabad, in Criminal Appe
3 t als Nos.196-1
§199-1 of 2003, Murder Reterence No.17-1 01 2003)pp e

-Ss. IO(4) & 1 1---Rcappralsal of ewdence-——Contradxclory statements---

ellberatc and dishonest improvements---Accused were convicted. for
aug rape and abduction and were sentenced to death penalty and
mprrsonmcnt for life respectively, by Trial Court---Federal Shariat
=ourt partly allowed the appeal and set aside the sentence for gang rape
jiut maintained that of abductlon---Plea raised by accused was that in

Iln:n Af cAanteadintna.
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Farrukh J. Gulzar v. Secretary, LG & RD De 5 B
ptt. 3 [ Farrukh J. Gulzar v. Secretary, LG & RD Deptt.
Nasir Aslam Zahid, J. (SC) . Nasir Aslam chhiz J. (8C) ?
1999 TD(Service) 42 / 1 Emdent (writ petitioner) that he would withdraw his writ petition within 15
Present: Mr Justice Nasir Aslam Zahid : i : ®.4D .
Mr. Justice Abdur Rehman Khan S D of hearing : 29.5.1998 (Islamabad)
{Supreme Court of Pakisan] ’ ORDER

E L?

' Civil Petition No. 356-L of 1998 disposed of on 29.5.1998. k. NASIR ASLAM ZAHID, J.---The following are present:

(On appeal from the order dated 12.1.1998 of the Lahore High Court pas; &,
, on C.M. No. 1/98 in W.P. No. 526/98).

F ARRUKHl J. GULZAR--—Petltloner

f (1) Mr. Abdul Sami Kha_wa_]a, ASC for the petitioner with petitioner
Farrukh J. Gulzar.

versus « E. (2) M. Muhammad Asghar Malik, ASC for respondem No. 2 wrth

respondent Ch Nazir Ahmad.

SECRETARY, LOCAL GOVT. AND RURAL DEVELOPMENT &
DEPARTMENT, LAHORE AND 2 OTHERS—-—Respondems ¥

(3) Mr. Altaf Elah1 Sheikh, Addl. A.G. PunJab on Court notice.

[ (4) Dr. Qazi M. Mohyuddin, ASC and Legal Advisor, Punjab Local
Govt. Board, alongwnth Khalid Farooq, Secretary of the Board.

. (5) .Haji Malik Jalal ‘Din Dhakoo, MPA, Sahiwal, present pursuant to
notice.

ffhis petition has been filed by Farrukh, J. Gnlzar seekmg leave against the
lerim order dated 12.1.1998 passed on C.M. No. 1798 in Writ -Petition
0. 526/98 filed by respondent No. 2 Ch. Nazir Ahmad against the Secretary,
ocal Government and Rural Development Department, Punjab, and petitioner
arrukh J. Gulzar. The impugned order of the High Court passed on
fl 1.1998 is reproduced here:-- o

(a) Transfer of Civil Servants-——

MPA has no jurisdiction to give a direction or make a requeé tﬁ
Government department on basis of complaints or recommendations received
by him for transfer of a civil servant. If any such complaints are recewed
MPA, concerned parties should be directed to address complaints to conceined
department and in case no action was taken on such complaints by concerne
departmerxt further action could be taken by complainants in accordance Wi
" law dnd rules. . . o 4!5

(b) Transfer Policy-—
"It is argued that the petitioner (respondent No. 2 before this Court)
has been prematurely transferred at the behest of local MPA. In this
behalf reference is made to Annexures B and C.

All transfers should be made in accordance with transfer poiic 0
Government. . (P.21]

(¢) Transfer Policy--- : X
: (2) In order to better appreciate the grievance of the petitioner I would

like to hear respondent No. 1.
(3) Rana Muhammad Arif, learned Addl. A. G. is present on Court s

'“Trar\sfer policy of employees of Local Councils famed thr(; :
Notification dated 26.5.1998 is based generally on approved Govemrrr .

transter-policy. (P 44’,
, L call. Let copy of the petition be made over to him to obtain a report
(d) Constitution of Pakistan, 1973-- , ‘ - and instructions from respondent No. 1 who shall be représented on
Arts. 212(3), 199. Leave petition to Supreme Court against interim ol the next date of hearing by a responsible officer alongwith complete
of High Court by which it suspended operation of transfer order which ey record.
C.M. No. 1/98

challenged in writ petition before it. Contended before Supreme Court {18
High Court had no Jul’lSdlCtIOl‘l to pass impugned order in view of 1Da
contained in Art. 212 in mattes relating to transfers of Government employ
Supreme Court mformed that cases of leave petitioner and respondent ( i

t4) Notice for an early date. In the meanwhile operation of the
impugned order is suspended.”

I the nresent netition for leave the interim order on C.M. No. 1/98 granting
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Farrukh J. Gulzar v. Secretary, LG & RD Deptt.
Nasir Aslam Zahid, J. (SC)

ppears that, p'ursuant'to the said letters, transfers orders had been passed on
?jdesire of MPA Haji Malik Jalal Din Dhakoo. As observed, on the writ
Pition filed by Ch. Nazir Ahmad, the High Court called for report and, on
i application for interim relief, the operation of the impugned order
l sferring Ch. -Nazir Ahmad was suspended, which interim order has been
llengcd in the present petitior for leave.

le‘lS}dlC‘llon to pass the impugned-order in view of the bar contained in Artigld
212 of the Constitution, the transfers relating to terms and conditio

servi;e of the Government employees, namely, petitioner Farrukh J. Gul
and respondent No. 2 Ch. Nazir Ahmad. ‘ ' 4

2°  In the High Court, writ petitioner Ch. Nazi
posted as Accounts Officer Zila Coungi'l, Sahiwal, hal:atzz:lie:t?ii’e ;ﬂ:i j

petitioner Farrukh J. Gulzar had exerted political pressure on the Secre’ . : ' '
;?;:leCii:vBTax;(lzgt idn%ARlér:éi‘I:;lvellcopn;fm Department through Haji Mali 3. When this pgtition for leave came up in chambers for interim
Officer Zila Coun‘cil Sahiwal vidc; I;:ers:sdla);sk;llllgs ?;dltramfer B ACCO : ers, e s et e apparents orged Famlkh < e ot bl
addressod by the suid P re e let P 12,1997 anq 16.12‘.. °a’ z!i the said two letters were apparently forged and perhaps were not available
ary of the Board (at that tlme rﬂ Pthe record of the Department to the information of the petitioner. In the

Hussain Rizvi). The said two letters are reproduced here:-- - i ]
: ' Ercumstances, notice was issued to the Secretary Local Government and Rural
R¢ielopment Department, Lahore, to produce the original record.

"Haji Malik Jalal Din Dh
‘ \ | . _ M.P.A. Sahiwal
Ref. No. " Dated 15.12.199]

& On 27.3.1998, ‘the record was produced which contained the said two
fiiters in original written by the MPA. It was further found that the letters had
B¥en diarized and, according to the representative of the Department, Tajjamal
ésain Rizvi, then Secretary of the Bqard. had initialled the two letters_,
Riich showed that the said two letters were received by the Secretary of the
Boird from the MPA and had been placed on record.

v}bd}".’Jr‘/)lxr}" .

ufdi’:?lfdj/(:}ﬂj)?KJ’L/JV‘.G‘-_U:UCL/QTU;;W}J e

B On that day, Mr. Altaf Elahi Sheikh, learned Addl. Advocate-General,

K__?,iﬁif; - t,{_/l.}/ ,6‘4://,3,"):%# ,j-a>b’ informed on instructions, that p¢tiFioner Farrukh J. Gulzar had beer_l

MPA ’G;J) Jlle R::rsferred to Multan and respondent Nazir Ahmad had not taken over the

' - : - - Liirge at Lahore and was still at Sahiwal and this was on account of the order
'gé‘ by the Lahore High Court. By order dated 27.3.1998, this Court

. 16-12.97

Bispended the interim order passed by the High Court to the extent of staying
lrgnsfcr of Ch. Nazir Ahmad to Lahore and the effect was that Ch. Nazir
liinad was required to report immediately and take over charge of the post at
re. The hearing was then adjourned to 22.4.1998 with the direction to the
oner, respondent No. 2, MPA Sahiwal and Tajjamal Hussain Rizvi,
" dretary of the Board to be present in Court. When the matter was taken up
4.1998, it was informed by the office that the MPA could not be served
i the case was then adjourned for today.

'PROVINCIAL ASSEMBLY OF THE PUNJAB

....}udﬁ/r»l.cr}"

L A
R I e Kb e I
[V Lj:,/ﬂﬁJ:pKJl;gff‘r_dw.o </

. GWK?TEJ' o .

k4, Today, as observed, all the parties as well as Haji Malik Jalal Din
p) 00, MPA Sahiwal, are present. On being asked as to why the two letters
W%i¢ written by him to the Secretary of the Board, MPA Haji Malik Jalal Din
B.XkOO, first acknowledged that he had written the said letters, but then stated
Qhilithese letters were written by him in good faith and in the interest of the
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Chaudhary Muhammad Taj, J. (AJK)

7. In the circumstances, this petition is not pressed by Mr. Abdul
mi Khawaja, learned ASC for the petitioner. Mr. Muhammad Asghar Malik,
i arned ASC for respondent No. 2 Ch. Nazir Ahmad, states that he will file a
rmai application within 15 days from today for withdrawal of Writ Petition
!\ . 526/98 filed by his client before the Lahore High Court. -

]’)eriod of posting at a place, and this he had managed through influence, angs
request was also made that if Ch. Nazir Ahmad was transferred from Sah'i,j
in his place Farrukh J. Gulzar, who was a good officer may be posted )
* place. It was submitted by the MPA that whatever he had done was done
sincerity and in all humility and at the instance of the people of the area Al

that he had no personal interest in getting the transfers made. 3 The ad interim order dated 12.1.1998 passed on C.M. No. 1/98 in

L it Petition No. 526/98 by the Lahore High Court has already been
spended The Writ Petition will be withdrawn by respondent No. 2 within-
5 days from today as undertaken by his counsel. In the circumstances, Civil
etmon No. 356-L of 1998 is not pressed and stands disposed of as such. -

Order Accordingly.

It was pointed out very clearly to the MPA that his action in wntmg g
said two letters in effect amounted to requiring the Secretary to make I‘T
transfers and that this was an improper action on the part of the MPA. It Vs
cmphamzed that there was a transfer policy of the Government and all transfe g
should be made in accordance with such transfer policy in the Local Coun
offices also till such time the Local Government and Rural Develop i
Department adopted a new policy of its own for the employees. It was furtheg
pointed out to the MPA that even if he had received complamts 404
|recommendations, it was not within the jurisdiction of the MPA to give,
direction or make a request to the Secretary to effect the transfers on the
of such complaints or recommendations. 1t was emphasized thats 1,{3“
recommendations should be made as had been done and, if there were: an
complaints, the concerned parties should have been asked to address{
complaints to the concerned Department and in case no action was taken @i
‘|such complaints by the concerned Department, further action could be take u}[j
the complainants in accordance with law and the rules.

. 1999 TD(Service) 47

Before Chaudhary Muhammad Taj, J. (AJK)
) Writ Petition No. 146 of 1998 dismissed on 30.5.1998.
fRAJA MUHAMMAD AZAD KHAN, REGISTRAR, AZAD JAMMU &
; KASHMIR UNIVERSITY, MUZAFFARABAD---Petmoner ’
- versus

ICE CHANCELLOR, AZAD JAMMU AND KASHMIR UNIVERSITY
MUZAFFARABAD, ETC. ---Respondents

D AJK University Act, 1985--

* 5. 11 read with AJK University Service Statutes (1981). Vice- Chancellor
best interest of University, can effect and make transfers from one post to
Prother to an equivalent post. Vice-Chancellor holds and exercises all powers
iciuding those vested with Syndicate to be exercised in an emergency. Order
B transfer u/s. |1 from post of Registrar to any other equivalent post would
'n be illegal and would provide any grievance justiceable by High Court in
eruse of its writ jurisdiction u/s. 44, AJK Constitution Act, 1974.(P. 51,52)

5. Haji Malik Jalal Din Dhakoo, MPA from Sahiwal, subxmtted th
he had understood what was intimated to him by the Court and that in fufurg
he would not take any action which may amount to interference wuh i
performance of the functions of any Department according to the applnc
law and rules. .

6. Dr. Qazi M. Mohyuddin, learned ASC and Legal Advisor,
Local Government Board, informs that the previous Secretary, T
Hussain' Rizvi, has been transferred and in his place Khalid Farooq has 12 ai
over as Secretary to the Board and that, by Notification dated 26.5.1998, {3
Punjab Local Government Board has approved a transfer policy forgilis
employees of the Local Councils, provisions whereof have generall
drawn from the approved Government transfer pollcy Copy
Notification dated 26.5.1998 has been placed on record

It is further stated by Dr. Qazi M. Mohyuddin that in future all.t
will be made strictly in accordance with the transfer policy that has
annroved and that the cases of petitioner Farrukh J. Guizar and responicy

‘. Constitution Act, 1974 (AJK)---

S, 44. Petitioner seeking writ of quo warranto has burden to show that .
espondent is not holding office under authority of law. When he initially
ikes out prima facie case, burden of proof would shift to respondent. If
Peiitioner fails to make out a prima facie case, rule nisi would not be issued as
Ematter of routine. (P. 52)

). Ibid-—-
- S. 44, Non-invocation of alternate remedy against order impugned in writ
g _t_mon would render writ petition as not maintainable. - (P. 53,54)

_— v an T 4ft o FTicnien Vi nnd Cholaw Muctata Mruahnl
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to 1992 SCR 110 and 1994 C.L.C. 1632, in support of their
assertion. . ’

Raja‘Muhammad Azad Khan v. Vice-Chancellor, AJK Uni\)ersity
Chaudhary Muhammad Taj, J. (AJK)

ORDER . 1

CHAUDHARY MUHAMMAD TAJ, J.---This writ petition filed uﬂ
section 44 of the Azad Jammu and Kashmir Interim Constitution Act, 1973
calls in question the order pdssed by respondent No. 1, on April 2, 1998738
being illegal, and without jurisdiction. Alternatively, a writ of quo warraniil
was sought to be issued against respondent No. 2. i .

: ' § (i) That the Vice-Chancellor under the University of Azad Jammu and .
: Kashmir Act, 1985, is a Principal Executive and academic officer of
the University and has all the powers to take any action he may

consider necessary, including the transfers to be effected. It was

3

- 4. Mr. Rafique Mahmood Khan, the learned Counsel appearing for
the respondents, on a pre-admission notice issued to them, addrbssed his
rguments for the dismissal of the writ petition in the following manner:--

-2 The facts as stated in the petition, are that the petitioner w
appointed as Registrar of Azad Jammu and Kashmir University, inh BPS-19, .03
the recommendation of Selection Board, by the competent authority. The pos]
was later on upgraded and the petitioner was given BPS-20 and since then he {3
performirig his duties in the above capacity. It was further disclosed that o . D : TP
resignation .tendered by Dr. Muhammad Kharait| Chaudhary, the additionalg emplvxasxsed that under s.ectxon 11 ! of th.e Unlv?rslty Act, more
charge of the Vice-Chancellor of the University was handed over to the Chiziille specifically under sub-sections (1) (3) & (4) of Section 11 of the Act,
-Secretary of Azgd Jammu and K'ashmir, on Mar<i:h 12, 1998, who vide hisgE the Vice-Chancellor is fully empowered to pass any order in the best
?er?if/re g?:;'d aﬁdpr:iaﬁéfgrizgs u?gpggtlit;gﬁzspf?gglenl;isNg}eszer?ts alz:igg]xi;;fnt(]f'lt‘ﬁ » interest of the University, to ensure that the provisions of University
aforesaid order is challenged through this writ petition as being illegal and o Act, statutes, regu‘%atxons and rules are fa:thfullj./ obs.erved, to promote
no legal effect. ' o : ‘. . the general efficiency and good order of the University;

3. M/s. Kh. Shahad Ahmed, Ashfaq Hussain Kiani and Ghul}
Mustata Mughal, the learned Counsel appearing for the petitioner, raised i
following points in support of the petition:-- 4

(i1) that the §érvices of respondent No. 2 who was Additional Secretary in
the Services Department of - the Azad Jammu and Kashmir
Government, were placed at the disposal of the Vice-Chancellor and
was _iemporarily appointed/posted as Registrar. It was vehemently
argued that the “aforesaid officer was fully qualified and held the
required qualification, experience and fulfilled all other conditions. It
was also pointed out that nothing .was brought on record except a bare
assertion in the writ petition that respondent No. 2 was not qualified
to be appointed which did not require for a notice to be issued to him, -
to explain under what authority of law he was holding the post,
particularly when it was admitted that he, before the impugned order, -
was posted as Additional Secretary (Services). It was also submitted
that the petitioner was to be adjusted by respondent No. 1 against
some other equivalent post in the University, but due to stay order
issued by this Court in terms of maintenance of status quo, the same
could not be done and has to follow after vacation of stay order,
therefore, the petitioner's assertion of his being left with no post, is
without any substance; and ’

© (1)  That respondent No. 1 was not competent to effect transfer of i}
petitioner from the post of Registrar, Azad Jammu and Kash{
University. It was explained that the Syndicate of the Azad Jammy
& Kashmir University was only the competent authority to makg
such orders and not the Vice-Chancellor; ]

(if)  that the powers envisaged under section 11 of the Azad Jammy
and Kashmir University Act, 1985, the Vice-Chancellor coild
pass an order for temporary arrangement only, therefore, the orde
runs counter to law; )

(iii) that the petitioner has been left without any post which indicale3
the respondent's mala fide intention of victimising the petitioner:

(iv) that respondent No. 2 is a permanent employee of the Azl
Jammu & Kashmir Government, serving as Additional Secretir
(Services) in BPS-19. The Vice-Chancellor has no authority i}
transfer and appoint him as Registrar of the University. The orde]
even otherwise is- violative of Section 46 of the University ACS
1985 which empowers the Chancellor alone to appoint; ;

(v} that the post of Registrar can be filled in by promotion or throug
direct recruitment. The appointment by transfer is not permifted
-under any of the rules; and . i b

3 (iif) that an alternative remedy in the shops of an appeal was available to
the petitioner under section 38 of the University Act, 1985 which was .
adequate- and in presence of aforesaid remedy, the writ petition was
not comnetent and as such is not maintainahle. Reliance in this resard

(vi)- that respondent No. 2, in any case, was not qualified to}%
appointed as Registrar of the University in view of i

AT meldlimmelns Aos 4 & . LR
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‘proposition involved in the present case was dealt with. The leam N
‘Counsel also referred to the Azad Jammu and Kashmir UniverSiyQts
Act, 1985, 1993 SCR 186 21, 1980 CLC 952, in support of

assertions.

5 I have heard the leamed Counsel for the partres and, also gon
through the record, contents of the writ petltron as well as. objectrons ﬁledgl)
the respondents, including the case-law referred to by the respective pame ,
The affairs. of. University of Azad Jammu.and Kashmir: are regulated ar ]

' admmrstered under the Azad Jammu and Kashmir University "Act,- 1985
statutes, regulattons and rules made- thereunder. The Vlce-Chancellor is‘t
prmcrpal executive and academrc ofﬁcer of “the Umversrty who enjoy

" powers neécessary to’ exercrse control and enforce dxscrplme over all office

~ teachers and other employees and students of the Umversrty and can, also' i
any action in an emergency, ‘requiring 50 necessary and to report to tlt
Authorrty or other body which, 1n the ordtnary curse, would have powers 10
deal wnh the’ matter mcludmg the creation and hllmg up the posts temporanl

) _'A for a period not exceedmg 6 months under section {1 of the Umversrty _Ac
: _The relevant Sectlon 1s useﬁllly reproduced as under -- B

- "T1. Powers and dul‘iés' of thie Vice-Chancellor. =='(1} The Vrce-ChanceIlb
© " shall be the prmcrpal executrve and adacemxc officer of the Universiy
'and shatl ensure that the provrsrons of this Act the Statutes the
: Regulanons and the Rules are, farthfully observed shall prom
general ethcrency and good order of the Umversrty and shall, h e,
powers necessary . to exercrse control and enforce drscrplme over.a]
officers, teachers and other employees.and students of the Umversrl

(2) The Vlce-Chancellor shall, in the absence of the Chancello
preside at a Convécation of the University and the meetings of (A
' Syndicate and shall, if present, .preside at the meetings of.{{ig
* Authorities of which he is the Chairman and be entitled to attend 2}
presrde at any meetxng of any other Authority or bedy of 8

University. - - : i

(3) The Vrce-Chancellor may, ‘in an emergency which in his opm
requites immediate action, -take suchaction as he may  considey
necessary and shall, as soon thereafter as nossible. rennrt hic actinnia

.‘f Raja Muhammad Azad Khan v. Vice-Chancellor, AJK University
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(4) The Vice-Chancellor shall also have the power--

to create and fill posts temporarily for a period not exceeding six
months; :

to sanction all expenditure provided for in the approved budget,
and 1o re-appropriate funds within the same major head of
expenditure;

to sanction by re-appropriation an amount not exceeding fifteen
thousand rupees for an unforeseen item not provided for in the
budget, and report it to the Syndicate at the next meeting;

to appoint examiners for all examinations of the University after
receiving panels of names from the relevant Authorities;

to make such arrangements for the scrutiny of papers, marks and -
results as he may consider necessary;

to direct teachers, officers and other employees of the University
to take up such assignments in connection with teaching, research,
examination and administration and such other activities in the
University, as he may consider necessary for the purpose of the
University;-

to appoint employees upto Grade 16 in the National Pay Scales;

to delégate, subject to such conditions, if any, as may be
prescribed, any of his powers under this Act to an officer or other
employees of the University; and

to exercise and perform such other powers and functions as may
be prescribed.”

The analysis of the aforesard provisions reveals that the Vice-

ellor has got all the powers necessary to exercise control and enforce
ipline over all officers and in emergency, if he so considers necessary, may
y action which, in his opinion, requires an immediate action and is also
Wered to create any post for a period of six months, including the filling
4 é post. The combined study of all the provisions maintaining powers and
ol the Vice-Chancellor shows that he holds and exercises all powers
dmg those vested with the Syndicate to be exercised in an emergency.

eforc it leaves no doubt that the Vlce-Chancellor in the best interest of
"alt mversrty, can affect and make transfers from one post to another, of
an equrvalent one, as provnded in sub sectlons (l) (3) & (4)(1) of
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grievance to him, to agitate the matter in a Court. of law, much less
A extraordinary Constitutional jurisdiction of this Court, providing
condition of an aggrieved person.

7. So far as the question of appointment of respondent No
Reg1stra: is concerned, the petitioner- claimed that the relevant respondent
not qualified as per requirements maintained in Schedule-V, Category-l i
I, in respect of the appointment of the Registrar. -The assertion
petitioner i3 not supported by any document, substantiating his point of:
for respondem No. 2 being not qualified for the aforesaid appointment,
the respondent denied the petitioner's assertion. It may be mentioned that;
writ of quo warranto, it is for the petitioner in the first instance 10 show th
view of the given facts of a case, the non-petitioner is not holding the o

buiden of proof would shift to the opposite side. But if the material fa

B

sufficient enough to make out'a prima facie case in favour of the petition
cannot be said that the rule, 'nisi' can be issued as a matter of routin
non-petitioner would be called upon to show he was holding the office
what authority of law, would arise only if in the first instance, the peti
makes out a prima facie case that he was not so holding the office. The

a strict proof for the purpose. Reliance in this regard is placed on 199
27 wherein it was observed as under:--

given facts of the case, the non-petxtlox|1er
under the authority of law. If he mmally makes out his prima
case, the burden of proof will shift to |the opposite side but
material facts are not pleaded by the petitioner on which he b

claim or the same are not sufficient enough to make out a prima
case, it cannot be said that a rule nisi can be issued as a

routine."

It may also be added for clarification that the objection raised for respg
No. 2, a Government servant, with regard.to-his appointment as Regi
the Vice-Chancellor, is also found to have no substance in it as the Cou
the respondents produced a file before the Court, containing an order wh
the services of respondent No. 2 were placed at the disposal of the

Wi
'

under the authority of law. If initially he makes out his prima facie case®

not pleaded by the petitioner on which he bases his claim, or the same are

respondent No. 2, in the background of his having been serving as ﬁf
Secretary in a Government Department, requires a further caution, deman

"It is for the petitioner in the first instance to show that in vicﬁ off
is not holding ou,
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The Tlearned Counsel for the respondents raised a prehmmaty
on with regard to the maintainability of the writ petition on the ground
ailability of an alternative remedy to the petitioner. It was strenuously
on the basis of judgment recorded by the Supreme Court of Azad
and Kashmir while dealing with the proposition in hand, in the case,
1zar Hayat Khan v. Vice-Chancellor, University of Azad Jammu and
: ir, that the remedy of appeal available under section 38 of the
Biersity Act, 1985, bars the petitioner to file the writ petition. The learned
ginsel appearing for the petitioner, while controverting the contention of the
ted Counsel for - the respondents, relied upon 1992 SCR 110 (Ch. _
0 vnad Siddique v. Deputy Collector Excise and Taxation & others) and
.L.C. 1632 (Javed Alam v. Nazam Hussain & others). The former case
BilzS to the charge of excise duty in which the learned Judges of the Supreme
.,lf* held that when the jurisdiction of an authority to act under the Statute is
f under challenge, it is not necessary for an aggrieved person to have
irse for redressing his grievance to such authority by filing appeal etc.
invoking writ jurisdiction. The argument to test the validity of the,
(¢in question before the higher forum was not held tenable. The latter case
ed to the nomination for M.B.B.S. seat wherein no objection raised by-the
]ant with regard to the maintainability of the writ petition on the ground
Bliimative remedy provided in Instruction No. 20 of the Notification of
“1,' 1986, providing for the nomination, it was held that the existence: of
fernative remedy creates a bar for filing a writ petition only if the other
dy. available is adequate and efficacious one. The appeal provided before
emment in view of likely to consumes lot of time and failing to decide
ers expeditiously, as noticed by the superior Courts, was not held to be
e and efficacious remedy. The Yespondents relied upon 'Khizar Hayat's
ferred to above which directly dealt with the proposition in hand and
Ficided by the Supreme Court of Azad Jammu and Kashmir on 22.1.1998
the latest authority on the subject as contended by the learned Counsel’
s espondents. In the aforesaid case, the petitioner filed a writ petition in
gh Court challengmg his transfer as Controller of Examinations, to the
g0 Chairman Zoology Department, on the ground that the Vice-Chancellor
0 empowered to effect any transfer. It was also claimed that the post to
the was transferred, did not exist, alongwith other number of points
Elin the petition. The writ petition was partly - admitted for regular
2. Both the parties went in appeal. The petitioner challenged partly
of the writ peuuon in lmune. while the Vlce-Chancellor challenged
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d 10.  The upshot of the above discussion is that the writ petition is

keeping in view the respective submissions of the parties which were almog
ﬁlfmlssed in ltmme : " Writ Petition Dismissed.

the similar as advanced herein, i.e. (i) inadequacy of the remedy, (ii) Syndi s
bemg constituted of persons and authorities from different places taking p pre
long time to convene its meetings which practically denies the right of appes
and "(iii) the order challenged is without jurisdiction, made the follow
observation while accepting the appeal, thereby dismissing the writ petitiof

‘1999 TD(Service) 55

Before Ihsanul Haq Chaudhry, J. (Lahore)
W.P. No. 935 of 1998 dismissed on 18.9.1998,
EHSAN ULLAH---Petitioner
versus

5 THE ZILA COUNCIL, GUIRANWALA THROUGH ITS
DMINISTRATOR/DEPUTY COMMISSIONER, GUJRANWALA ETC.---
4 Respondents

. "Therefore, we hold that an adequate remedy by way of appeal (0.1
Syndlcate was available to Sardar Khizar Hayat but he did not avai §
Thus, under section 44 of the Azad Jammu and Kashmir Int
- Constitution Act, the High Court could not have entertained the
petition filed by him. It has been held by this Court in Abdul Reh m
and another v. Income Tax Officer, Mzrpur Circle & another (1%
SCR 186) and Ghulam Hussain and 3 others v. Muhammad Bost
and 3 others (PLD 1995 S.C. (AJ & K) 38 that existence of ad i
remedy was a rule of law barring jurisdiction of the High Co
was not regulatory in nature. Therefore, the admission
challenged before us by the Vice-Chancellor is not sustainable and
to be set aside. Therefore, Civil Appeal No. 33 of 1997 mledﬂii‘
Chancellor and others v. Sardar Khizar Hayat Khan is accepted’,
order passed by the High Court partly admitting the writ peti
vacated.

" Zila Council—-

Appointments in Zila Ccuncﬂ under Export Tax Zila Council Rules,
990 read with Pumab Local Government (Establishment) Rules. Selection
ommxttee and not the Recruitment Committee, is competent to make such
gpointments. Recruitment Committee has no jurisdiction to make such
_ppomtments in Zila Council. Appointments made by Zila Council would
: oum to usurping jurisdiction of Selection Committee, (P. 59)

In the light of the conclusion reached above, the other apped
being Civil Appeal No. 28 of 1997 titled Sardar Khizar Hayat kid
v. Vice-Chancellor and others also entails dismissal for thel
reason, namely, that Sardar Khizar Hayat Khan cannot file -
petition in presence of an adequate remedy by way of appeal.
Syndlcate :

' ) AppointmentS---

_ Appomtments made irregularly would not create a vested right. Such
dtion can be corrected at any time.  Such correction cannot be questioned by
legal appointees because it would amount to perpetuating irregular and illegal
ppomtments (P. 59,60)

n}_ ‘Promissory Estoppei---

Doctrine of promissory estoppel would not apply in case of correction of

9. As discussed above, the facts of the present case are closer to i\gularA and illegal appointments. (P. 60)

of Khizar Hayat Khan's case, referred to above. Incidentally, the p,
petitioner was party as respondent in the case whp also took the appeal;
Supreme Court. Relying upon the aforesaid authonty which squarely applieg
the facts of the present case, it is held that the petitioner on both counly{
entertaining grievance for his claim of illegal transfer and the appointmf
respondent No. 2 as Registrar of the University can competently file ansap
before the Syndicate. Therefore, the writ petition is not maintainable ¢ ow
sole ground and it was not required to attend other points discussed aboy b

d)’ General Clauses Act (VI of 1956)-—

g S. 20. Appointment authority has jurisdiction u/s. 20 to rescind order of

egular and xllegal appointments. (P. 60)

[t} Appointments---

.j“,

g Illegal and irregular appointments. The moment order of appomtment is
EC[ared illegal. the other arte wanld  aotaceeeicaltc. Lo .. e :
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APPLIOATION FOR HEARING OF THE ABOVE TITLED
CASE FOR TODAY OR TOMARROW.

=:na=nu==-==
t

1. That fhe above titled caée has been flxed before th:.s

Honourable Tmb‘lmal on 4/3/2914 / b~ /4

2. That the appellant' has not been relleved , but number of
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heard today OR tomarrow.

- . Arpellant
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.4« That the appellant has a good prima facie case in hig favour.
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" Wi,
v

r1
3

this apph.catlon, the abOve noted titlled appeal may kmdly be

heard today og tomarrow. I

Deted ; 17/2/2014.,.
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Muhammad Khursheed.,‘.'. versuso... Govt; «f X.P.K. througn secreuary o
! (F‘ &SE) Peshawar & others.
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I, Muhammad xhusheed s/o Muhammad Abbas Khan R/O shakamara,

Te‘usn.l TLachi, & mstnct Kohat do hereby soleknly afflrm and
declare on. oath that the contents of the accompa;nylng
appllcat:.on are true and correct to the best of m;y krn@rwledge
ang belief and that nothlng has been concealad from th
Hon'ble court/ 'I"'[‘lbunal. ‘ - e
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