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fixed.

13/12/20221

By the erder of Chairman

RKCrS'l'KAK ;



BEFORE THE SERVICES TRIBUNAL KHYBER
PAKHTUNKHWA. PESHAWAR

Appeal No. 2-^/2022

Jangraiz Khan Appellant

VERSUS
Secretary, Health Department and others

Respondents

INDEX

S.No. Description of Documents Annex Pages
1. Memo of appeal along with * 1-7
2. Affidavit * 8 •
3. Addresses of Parties 9
4. Copy of FIR A- 10

. 5. Copy of officer order dated 24/04/2019 B 11
6. Copy of reinstatement order dated C 12

24/01/2022
7; Copy of judgment dated 31/11/2021 of 

Peshawar High Court, Bannu Bench
D 1-3-28

8. Copy of service book E 29-35 :
9. Copy of departmental appeal dated 

17/09/2022 along wjth receipts
F 36-3^

10 Wakalatnama *

Appdllant
Through

Inayatullah Khan 

Advocate Supreme 
Court of Pakistan 
LL.M (UK)
Cell# 0333-9227736

Date: 17/12/2022



6)'U,

BEFORE THE SERVICES TRIBUNAL KHYBER
PAKHTUNKHWA, PESHAWAR

Appeal No. mil

Jangraiz Khan S/o Saifullah Khan R/o P.O Torka Bazar, Bazida 

Kokal Khel Surani, Tehsil & District Bannu

(Ward Orderly, BPS-05) at the office of Additional Hospital Director 

DHQ, Teaching Hospital, Bannu) Appellant
VERSUS

1. Secretary, Health Department, Govt, of Khyber Pakhtunldiwa, 
Civil Secretariat, Peshawar.

2. Director General Health, Govt, of Khyber Pakhtunkhwa, 
Peshawar.

3. Additional Hospital Director, DHQ, Teaching Hospital, Bannu.

4. District Accounts Officer, District Bannu.

Respondents

APPEAL UNDER SECTION 4 OF KP

SERVICES TRIBUNAL ACT 1974 FOR
GlUVNT OF BACK BENEFITS W.E.F
01/02/2017 TO 23/01/2022 FOR A PERIOD
OF 5 YEARS AND 23 DAYS.
AS THE APPELLANT WAS ACQUITTED
FROM THE CRIMINAL CHARGES BY THE
HQN’BLE PESHAWAR HIGH COURT.
BANNU BENCH VIDE ORDER DATED
03/11/2021 PASSED IN CIHMINAL APPEAL
NO. 57-B/2019.
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THE APPELLANT FILED
DEPARTMENTAL APPEAL DATED

17/09/2022 TO RESPONDENT N0.2 WITH A
COPY TO RESPONDENT NO.l FOR
GRANT OF BACK BENEFITS BUT THE
SAME HAS NOT BEEN RESPONDED
DESPITE LAPSE OF STATUTORY PERIOD
OF 90 DAYS. HENCE CONSTRAINED TO
FILE THE INSTANT SERVICE APPEAL
BEFORE THIS HQN’BLE TRIBUNAL
WITHIN 30 DAYS WHICH IS WELL
WITHIN TIME.

Prayer in Appeal:

On acceptance of this service appeal, with directions to the 

officials respondents to forthwith pay back benefits/arrears 

of pay, increments and promotion for the intervening periodv 

w.e.f 01/02/2017 to 23/01/2022 for a period of 5 years and 

23 days as the appellant was trapped in a false and 

concocted case on the basis of trumped up charges in the 

light of Fundamental Rule 54 and reports judgments of the 

Apex Courts i.e. “2021 SCMR 962”, “201I TD Service 179 

(D) Federal Service Tribunal, 2003 SCMR 291, 2013 

SCMR 752”.
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Respectfully Sheweth:

Brief I^ct giving rise to the instant Service Appeal for grant 

of back benefits, areas of pay, increments and promotion if 

due are as under:

That the appellant is the,permanent employee of office of 

Director General Health Khyber Palchtunkhwa, Peshawar 

and as such performing his duties as Ward Orderly (BFS- 

05) at the office of Additional Hospital Director, DHQ,; 

Teaching Hospital Bannu.

1.

2. That the appellant was charged in Case FIR No. 619, dated 

12/11/2017, Under Sections 302, 324, 295, r/w 34: PPG, 

Police Station, Basya Khel, District Bannu.

(Copy of FIR is attached as Annexure-A)

That the appellant was convicted by the Court of Additional; 

Sessions JudgeT, Bannu, vide judgment dated 05/03/2019 

and thereafter he was dismissed from service vide office . 

order dated 24/04/2019.

(Copy of office order dated 24/04/2019 is attached as 

Annexure-B)

o.

4. That the appellant was acquitted by the Hon’ble Peshawar 

High Court, Bannu Bench vide judgment dated 30/1172021 

by allowing Criminal Appeal No. 57-B/2019, hence the 

department reinstated/restored him in service in the light of: , 

above referred j udgment vide order dated 24/01 /2022.



H,
(Copy of reinstatement order dated 24/01/2022 is 

attached as Annexure-C and judgment dated 31/11/2021 

of Peshawar High Court, Bannu Bench is attached as 

Annexure-D)

That the appellant also applied for leave for a period of 365 

days w.e.f 01/02/2017 which was allowed by the 

department as evident from his service book but no salary , 

was paid to him w.e.f 01/02/2017 till his reinstatement order 

dated 24/01/2022.

It is pertinent to mention here that the appellant was falsely 

implicated in a baseless, concocted criminal case from: 

which he has been acquitted by the Hon’ble Peshawar High: 

Court, Bannu Bench.

(Copy of service book is attached as Annexure-E)

- 5.

6. That the appellant has been reinstated/restored in service , 

vide order dated 24/01/2022 but without paying him a 

single penny w.e.f 01/02/2017 to 23/01/2022 for intervening 

period which is calculated as 5 years and 23 days. That the 

appellant remained in jail since his arrest.
!■

7. That the appellant- filed departmental appeal dated 

17/09/2022 for grant of back benefits before the respondent 

No.2 with a copy to respondent No.l but the same has not 

been responded despite lapse of statutory period of 90 days.
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It is pertinent to mention that the matters relating to back 

benefits is a continuous cause of action as per reported 

judgments of Superior Courts.

(Copy of departmental appeal dated 17/09/2022 is 

attached as Annexure-F)

8. That the appellant feeling aggrieved, though filed 

departmental appeal for grant of back benefits before the 

respondents but the same has not been responded therefore : 

constrained to approach this Hdn’ble Tribunal inter alia on : 

the following grounds:

GROUNDS:

A. That the appellant is entitled to ■. full pay, back

benefits/arrears of pay along with increments and promotion

if due in the light of Fundamental Rule 54 and reported : 

judgment of the Apex Court “2021 SCMR 962” wherein it 

has been held that upon unconditional reinstatement in 

service the Civil Servant is entitled to full pay if he is not: 

reemployed elsewhere in the intervening period. Since the 

appellant remained in jail, therefore, there was no chance to ■ 

work elsewhere or gain financially.

B. That it would be unjust to deprive the Civil Servant of back 

benefits for the inteiwening period, he remained out of job 

without any fault on his part in the light of reported
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judgments “2011 TD Service 179 (D) Federal Service

Tribunal 2003 SCMR 291, 2013 SCMR 752”.

C. That the August Supreme Court of Pakistan in a reported 

judgment “2013 SCMR 752”. wherein it was held that back 

benefits includes salaries, increments and promotion to 

which the Civil Servant is entitled during the intervening 

period upon his reinstatement.

D. That the appellant having 27 years unblemished service at 

his credit and always performed his duties to the entire 

satisfaction of his immediate superiors without any 

complaint against him, therefore, keeping in view his good 

track record, he is legally speaking, fully entitled to back. 

benefits, arrears of pay, increments and promotion.

E. That the appellant having 3 boys and a girl, all studying in 

their respective schools and he is the only source of income, 

also make him entitle for grant of full back benefits to look 

after his family who was falsely implicated in a concocted 

case on the basis of trumped up charges.

Keeping in view, what has been stated above, it 

is, therefore, humbly prayed to allow this Service 

Appeal with directions to the officials respondents to 

forthwith pay back benefits/arrears of pay, increments 

and promotion for the intervening period w.e.f 

01/02/2017 to 23/01/2022 for a period of 5 years and 23 

days as the appellant was trapped in a false and 

concocted case on the basis of trumped up charges in the



m
i

light ol Fundamental Rule 54 and reports judgments of 

the Apex Courts i.e. “2021 SCMR 962”, “2011 TD 

Service 179 (D) Federal Service Tribunal, 2003 SCMR 

291, 2013 SCMR 752”.

OR

Any other relief to whom the appellant found entitled 

in the given facts and circumstances and not specifically 

asked for may also be granted.

Appellant

lAThrough I'w
11/^2. Izs^

Date;/'!^i^.'2022.
Inayatullah Khan
Advocate Supreme 

Court of Pakistan 
LL.M (UK)

•

I

i •
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BEFORE THE SERVICES TRIBTJNAT KHVRFW
PAKHTUNKHWA. PESHAWAR

1;
Appeal No. /2022

Jangraiz Khan Appellant
VERSUSf

Secretary, Health Department and otherst
Respondents

AFFIDAVITs
h Jangraiz Khan S/o Saifullah Khan R/o P.O Torka Bazar^ 

Bazida Kokal Khel Surani, Tehsil & District Bannu (Ward 

Orderly, BPS-05) at the office of Additional Hospital Director 

DHQ, Teaching Hospital, Bannu), do herby solemnly affirm and. 
declare on oath that the contents of accompanying Appeal are true 

and correct to the best of my knowledge and belief and nothing has^

been concealed from this Honorable court.
■

Identified by: DEP(^NE:nt

Inayatullah Khan
Advocate Supreme Court of Pakistan 
LL.M(UK)

0

I--

■i
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BEFORE THE SERVICES TRIBUNAL KHYBER

■PAKHTUNKHWA, PESHAWAR

12022Appeal No.

AppellantJangraiz Khan

VERSUS

Secretary, Health Department and others
Respondents

ADDRESSES OF PARTIES
APPELLANT

Jangraiz Khan S/o Saifullah Khan lUo P.O Torka Bazar, Bazida 

Kokal Khel Surani, Tehsil & District Bannu
(Ward Orderly, BPS-05) at the office of Additional Hospital Director 

DHQ, Teaching Hospital, Bannu)

RESPONDENTS
1. Secretary, Health Department, Govt, of Khyber Pakhtunkhwa^ 

Civil Secretariat, Peshawar.
2. Director General Health, Govt, of Khyber Pakhtunkhwa, :, 

Peshawar.
3. Additional Plospital Director, DHQ, Teaching Hospital, Bannu. ;
4. District Accounts Officer, District Bannu. .

Appellant
Through

Inayatullah Khan 
Advocate Supreme 

Court of Pakistan 

LL.M (UK)

/12/2022Date?
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12:i:y
i: 01'FICE OF rilE ADDl I lONAL HOSPITAL DIREC L OR

DHO, TEACHiNG HOSPITAL fMTl) BANNl!.
Khyber Pakhtunkhwa, Pakistan

\l mail: (lhc|lhbariiiiu'a:mnail.c.ornPh: & Pax No. 0928-9?.7028()

/0I/2022Dated:No.

W-

OFFICE ORDER.
ii

In response to the. notification issued vide order no. 2049 dated 
24/04/2019 ward orderly Mr. Jan^raz Khan designated as ward orderly 
immediately restored as in the light of judgement of honorable Peshawar High 
Court Bannu Bench Bannu till further orders.I

Aiklilionai llospitnl Directoi* 
DHQ'ni MTl Baiuui

241 JDHQTH 
/01/2022

No. .
Dated

s.

Copy to:

1. Medical Director, KGNTH MTl Bannu
2. Hospital Director, KGNTH MTl Bannu
3. Secretary BoG, KGNTH MTl Bannu
4. Director Finance, KGNTH MT! Bannu
5. Accounts Officer, DHQTH MTl Bannu
6. Assistant HR,, DHQTH MTl Bannu

I'

t !7. Concerned Official (Mr. Jangraz KharVWard Orderly, DHQTH MT! Bannu), I
r\

At|d iy)H^ITWs[ii(aI Dircclor 
DMQTM MTl Hanmi

i

i

>
.?
}

i

4

f
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Judgment Sheet 

PKSHAWAR HIGH COURT. BANNU BENCH^ , 
f hidirAal Departmenl].

■!., ■'

;
f

rr.A.No.57-B/2019 ;
•. V •V,

Waheed Khan and others.

MVs. ;
.>

• The State etc. >

JVDGMENrk

Mr. Anwar-ul-Haa advocateFor Appellants:

Mr. Saif-ur-Rehman AdUl:. A.GFor .Slaie:/r
'-Af Foe iU-spojidonts: • Muhammad Rashid Khan Pinna 

Khel advocate.,v-
r

30.11.2021Date ot hearing;

The appellants have.^AHinZADA ASADULLAH,

/•
dated 05.03.2019, rendered by learnedas.stiiiud ll'ie Judgiuenl.•

Additional Sessions .ludge-I, Bannu, whereby the appellants

F.I.R No. 619 dated 12.11.2017 registered atinvolved in case

convicted under.Puiicc Sialioit iiasia Khel, District Bannu, were 

section :i02(b) P.P.C and sentenced to imprisonment for life

'
Mo.-.gwiih compensation of RS.5.00.000A under, section 544-Ai-

,• in defaultCr.P.C -o be paid to ilie legal heirs of deceased or

month simple imprlsonnicnl. They Avere 

onvicied under section 324 P.P.C. and sentenced to llffee

i:

Ihercoi', to sntTcf six

further e
:

/
1

i

1
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ivt. m
m,m
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;
1i.,prisonment with fine of Rs. 1.00,000/- or in default thereof 

undergo tluee montlis simple imprisonment.: All the 

concurrc:ntly. Benefit of section ^8.^.-

:!yeais
it

tr.

10 further

: sciUcnces were ordered to run

extended to the convicts/appeUants.

concise facts as gleaned from the F.l.R

r'*

B Ci-.P.C was

are thas.The2. •

12.11.2017 at 22:45 hours, the complainant Shall Khaha (PW-

dead-bodies of Yasir Khan and

■on
II
ii.

07). while present with the

room Civil Hospital,Zecshan, reported the matter in;emergency

to the effect that he alongwith Yasir Khan and Zeeshan had 

.red nmto in his BaUhak-and after eating'meal, Yasir

Khan and Zeeshan were going towards their house, while he (the

of his uhcle, so all the three

IiPtrinu,

picpiid

ccinpiainant) was going to the house

motorcycle driven by Yasir IChan, while he and Zeeshan

main road, meanwhile, diey

V*.'

r .

riding on

pillion, when they reached on 

uuiced accused Vtaheed, Jangrez and SaifuUah,-duly armed with ■ 

side of the road, while Afnan and Israr Ah

was on
'.f

i: : Kalashnikovs on one

ed with Kalashnikovs on other side of the
alias Malik, duly arm

immi to ng , The accused on seeing the complainant party.

result, Yasir Khan and Zeeshmi were hit 

motorcycle. Accused

• I
road were present

Rye Csgf j

s-
irtaried firing at them, as a

and all the three Icli down from

!
f

J
1
i
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I
P
ii.
'i'

■ &::•-; commisHioii of ihe occurrence decamped from the spot. When heI "

I attended both the injured, they had expired. Motive tor the offence

v/uii staled lu be previous blood-feud. Ihe report of complainant '•
V

was reduced in shape of Murasila (Ex: PW HI) by Noor Liaq Khan
¥'

to the Police Station through constabley\Si and sent the same

Vfascem No.198, which was culminated into F.I.R (Ex: PW 3/1),

Ibid, Wool- l .uiq Klian ASI (PW-Oi) prepared injury sheets of the 

deceased and inquest reports ( Ex: PW 1/2 to Ex: PW 1/5) and 

disiiatched the dead-bodies to the doctor for postmortem 

cxaiiiiitaiion under the escort of constable, Shahid Khan No.1585

/■

:!

H

(P.W 06).

Cm eviiMiiletion of invesliBalion complete challan wiw 

submitted ngainsi ihe accused before the Court, where, at the 

' commcncemeni of trial, the produced and examined as many as • 

nine (09) ^vitncsses, whereafter, statements of accused were 

rccordec! under sceiion 342 .Cr.P.C, wherein they denied the 

aUegations and professed innocence, however, all the three 

uccu.sed,/ apiiellania opted to be examined on oath as providetl 

under somlion .:W0(.2) Cr.P.C and to produce defence evidence. TliC

n.

jv.
i' *

I ‘
::

;

accused produced Khan Muhammad, as DW-1 and Ihsanutiah as

t 0

.

M T E
/]

! ifiri

^1?

ifl®'
1

■1
i

■;

i

i
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DW-02, however, they did not opl to be examined on oath under.
f

seclion 340 (2) Cr.P.C.- The learned trial Court after hearing.'J

arguments ol‘ learned counsel for the parties, vide impugned

judginciii -iateJ ih',03,2019, convicted the accused and sentenced

I

them, as mentioned above. The convict/ appellaitts preferred instant

criminal appeal, while the complainant moved criminal revision
.■

petition No. 21 -B of 2019 for enhancement of sentence; as both the

appeal and revision petition are the outcome of one and the same

impugned jiiuiLnicni, therefore, are going to be decided ihrouglrihis

common, judgiiicni.

/vrgLirncnls of learned counsel for the parties assisted

by learned Addl: A.G representing the State heard and record gone

‘1.

Ihi'ouyli wii ij i!)cir valuable assLsumce.

Tliough Ujc matter was compi’chensivcly dealt with5.

by the learned trini Court and the learned trial Coun. while passing

the impugned judgment did ..apply its judicial mind to liie facts,
?

circumstance and ihe evidence available on file, but this being the
I

Court of appijal is under the obligation, to reassess the already

assessed evick nee and to see; as to whether tlie impugned judgment
I.;

qualiric.s the lost under section 367 (5) of the Code ot CriminalI
i >.

V

C--
■;

i

IffliSlt'
f;
i
i

;
r’l

i
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V Pi-ocedure and as to whether the reasoning advanced by the learned

trial Court suits the situation and the• circumstances of the case.■;

i'

There is no denial to the fact that in the incident two young boys
■

:T‘-5 done to death which led to a charge against the appellants andwere.

oihciT.. bill equally true that the Courts must not be swayed by the 

inliuence and the attending circumstances of tlte cases, rather the

■ Courts seized of die matter must walk with care and caution, .as
>-

die custodians of the rights of the parties irivolved in thethese arc

episode.

12.11.2017 at 20:45The tragic incident occuired on6.

linuis.. '.vliun tile deceased in the company of the complainant werer

fired ai. which led lo the death of the deceased Zeeshan and Yasir 

Khan, whereas the complainant escaped unhurt. The matter 

reported b)' the complainanl to the local police in the Emergency 

Room of Civil Hospital, Baiinu, wliere.the appellants alongwith 

cliargL'd for the murder of the' 'dcGcased and ineffective

was

i
i

i others we.-c

firing upon the complainant. After drafting the murasila. the

prepared and after doing thei inquest reports and injury sheets 

needful, the dead-bodies were sent to the doctor tor postmortem

were
!■.

!■

i'

^ 1 examination.

./::11 ■(

r.'-
i1 |. :Att8si6ina bsI

Pi IS'-!-.'!

i

; ^
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' •
rJ on the nighti riic Investigation Officer visited the spot

ined earth from respective places of
ii
^ .
i- of occun-encc. where blood-sia
II

into possession and also 20-enipties of 7.62I the deceased was takenI
taken intoi ' the places of the accused were 

rtinentto mention that out of the empties, four 

of absconding co-accused Alhan.

bore near tVoin

I possession.-It is pe

recovered near irom the place

■-7 Kalashnikov.0 the Firearms Expert alongwith a

uf the absconding co-accused Afnan, 

found wedded with the recovered 

day of the incident i.e. early in the morning,

the Investigating Officer prepared the site-plan

„,U, also took into possession the motorcycle used

iravelling to their houses. I'he :

incident volunteered their arrest, in the 

which did not find favour with the 

dismissed, which resulted into arrest

were sent

rcccivcrcu liom the house

which after examination, was
n-

empties. On Ihe next

on the poiniation of

Uic compluiuani

by the Ueccased h'l'

alter theappellants, soon

slvape uf bail before arrest,
r. ■

learned Court below and was
i'-'f.

a:
of the accused/ appellants.

The pucstta 10 be decided by this court arc; as to ^

mode and manner .ifod at the 

duly.

8.

tvhcihct I ho itioitiooi occurred in the

the iiccused/appellants werelo wheiherslated lime; as

7^7 Z
■ /■

\i; hi '^iiI 4-5:
f. '..sO

liiieCiPf'V.
h

I

i

r

f
i
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i-
fB
i'-;. ^

ill the l>eadlig’.its of ihe motorcycle; as toidenlilied, that too, iii
>

whether the complainant succeede J in establishing hib'presence

the lime of incidenl and as to whether Ihe motive

on

the spot ai

advanced by the complainant was the urging factor with the ■ 

appcliarUs I'-t kilt lite deceased.

The complainant was examined as PW-07, svho9.

durine, ihc days of occurrence, he was serving in policestated that
//
hX ■ getting leave fordepartment and was posted at Bannu. It was

days from his duties thtit he came to his house and that on thti

on

seven

the deceased fornight of incident he invited his' friends i.e.

his Baithal: and dial after taking the meal.,when.Vo/iuf/pm'.'h/di, U)

leaving for their village, he coo accompaniedthe deceased were
t,

of his uncle. He further stated that onthem to visit the house
V;I of incidenii the accused/appellants werereaching to il'C place

seeing the deoeuaed started firing at ' 'I

present diily armed, who

ivhicl-i rc-u!icU imo the death of the deceased and he escaped

on.

iiicm.

examined on material aspects of die 

the fact that the complainant had blood 

leud with the ttcettsed/ appellants and that the deceased had nothing 

,0 do will, th'c inmivc, and thal the mthless killing of the deceased,

i unhurt. The complainant wasi-:
Ik

case. Thei c is no denial toIf1: :
.

i ■

!.

.V

>: II
f I
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late
iiart alas
^lii

fdB-'ISS'S???

igi

.S*

ry :•

the coniplainani did not receive even a single injury, 

of me complainant lo a greater extent

V/r • ' that too, 'vhen ■5
VI • {>-•

belies ilic stancei
;!■•

seated with them oniioiwitl'.siandiiig the btci Uiat allegedly he

Had the complainant been present, being the prime

was£
?•

V
their pillion

;v' ,f.

target, hr would not have been spared by the appellants, instead of

The record tells that at the time of 

was no electricity

a
killing ilic disinicresied persons.h-

.S'
>’■' incidem. darkness had prevailed and that there 

availiiblo ai lli^ ^poU U'oi.gh the complainant slated that the bnlbs

breath he

7l-

i;?i
if-•y. 1

V

> the walls of the mosque, but in the same

and only source of idenlincalion was the

were lit onttr:<

't: adniiitcu that ilie onlyV.
rV-

headlight or the motorcycle. On this particular aspect of the case, 

Investigating Officer, who appeared as 

visited the spot, he did not see the 

he did not find any bulb available 

of the two are read

I Ziibibur llalunaii SI, the!•’

t
i

mV-b8, stated ilmi when he
;

r/
provision of electricity and even\

I! »l ihe place o!’incident. When the statements

contradicted each other to a greater extent, even'Xr together, they

the fact lhai both the witnessesDiliciw SC, Iheic IS no denial to
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assailancs and that .ar the time of incident the headlight of the

motorcycle was in working condition. This being an important

piece of c\'idence was not investigated by the Investigating Officer

and even no reports from an auto electrician was received in that

respecl, even otlicrwise, lo identify assailanis in the headlight of a

motorcycle, who were standing at a considerable distance, is hardly

believable. I’lie complainant stated that he. was silting on the rear

seal i.c. on the position on-the motorcycle and in that

eventuality, when he was having the hindrance of the deceased

silting in iVoni, ii hinis nearly impossible to idcntily the a.ssailanis

stunding in the darkness. The complainant could not establish the

identity ofibe appellunls on record so to proceed lurther, in order

to determine fate of the appellants, that too, on the statement of the

sole interested witness extraordinary care and caution is needed.

Another important aspect of the case is that 'the10.

incident uccLtrrcd at 20:45 hours, whereas the mailer-was reported

to the local police at 22:45 hours, in the emergency room of the

Civil Hospital. Bannu, after a considerable delay of two hours.

which liu- prosccoilon could not explain. It is pertinent to mention

lhai tile doctor, vvhilc eoiiducling liie postmortem examinalioii,

11®
Pii D'

'-■■''i Vf;u'
,, ■ ■ '-‘vait

;•
K-.A:

i'

I

I.

I
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of thedeath and injui7 in

;'.ccsl.an'r.s JO-miniites to one honr. meaning thereby that 

injuries the deceased Zeeshan survived 

efforts were made eitficr by 

people of the locality to shift him to the hospital . 

The distance between the spot and Police Station 

U.sia KUi'has been given as 5/6 kilometers., but.the dead-bodies-

eonsiderable delay, which tells 

the lime' of

caseV mentioned the time between

ailer receiving the fireann
i

Ibr iong lO-rniiuncs to one hour, but no

the complainant or

to save liis life.
|-r
T-

k

reached to the hospital after a

of the complainant at 

of the complainant is further doubted that

o(.:icr-viso regarding presence

;
incident. The presence

identified ihc dead-bodies before ihe police

the lime of postmortem examination; so much so, in

nor before .f ncifher lie

the doctor at

the complainant, figures-,x-iev.ini eoUurui of inquest reportilu-

novvhere.

Rahman SI, the investigating Officer was 

material aspects of the

lii Zabiburn.

CKiu-uined as PW-OR, who was questioned on

he recovered empties along with blood stained 

the night of incideni, but- the

case, wiio staled that h<
:

nf. incident oncanh i'rom the place

that the site-plan was prepared on the next day of the 

incident- The prosecution is to tell that why the site-plan

record tells

was not

;
s

steii to bo. 1'^ ■
■'_/

f-

iVc.'--''->.'

n*

iI

1

\
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■ ■incident and that why dienight of theprepiir'--0 on the veiy

r ion from the: spot, when themotorcycle was not taken into possession 

InvesiiHating Orficerfirstly arrived
■

to the place of incident. The

1the place of incident there was a guavathat nearsite-plan depicts

but stated i.iml,orcliurd, though the complainant admitted the same

considerable distance, whereas thesituated at athat was tli
M

■ ./•; • was available near the ;InvesogaUng Officer stated that the same

Had the accused been with the intention

J
4-

to kill. mI place of incident.X .

;<r’
lii

lished their task from the same andthen they would have accomp 1
l;

icealcd their identity, but the circumsianccs 

in the mode and manner; 'fhe 

anything oVi record regarding his

wuuld luivc easily coi

JsiiI

tell that the incident did not occur

■i'

oplainarU could not producecoi

Or Mdaily diary report was
from the department and even no‘0 leave

iiiirb SO. the Investigating..a Cf\ TVl i

5

t

i

tl
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the deceased was 21/22 years of age and the other only 17. The•
x- ■• •

{rciavioinship between die three docs not appeal to a prudent mind,;
r-V N.

V..- the Investigating Officer did not visit die Bailhalt ot liiceven

nplainant to get it confinned, as to whether in fact all the threeCOiV

had dined together and even the Investigating Officer did nott";

.iis. iiiro from the father of the complainant regarding presence, ofC

tlie deceased at the time before the incident in the Bailhalt of hisc./; .
1-
c'-.

iuiMse. The aliihidc displayed by the complainant is not only
«>

unusual but abnormal as well, as he admitted tliat they had blood
> .

feud with the uppeliants and others in the village and that in routine

m: used an alternate route to visit his old house, and lhai ofieni

id using the present paUt. Despite the fact, that the complainaniavo

iu.J enmilies in the village, he did not keep in possession weapon•r

(dr his defence. The record tells that the complainant had numerous

eihv.iiies in- die village and that he had blood-feud With die

apiicllants but surprisingly, he was not killed despite the fact he 

mercy of ihc itppellahls. The statement of the eomplaiminiw us .atArnsied to be 

; l Ifiis that there was ample opportunity for the appellums to kill, but

noi present at llic lime*, ofhi.s escaping unhurt confirms that he was

nicidcm. Wc arc surprised to note that why the complainant joined
»
t
f
I
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1
■;mr; 2 2

the deceased while they were leaving for their homes and that when

the complainant had to visit the house of his unde, then why he did 

not opt for his own motorcycle, as he was to come back, it tells

made to establish his

■, ? i.
inothing but that an abnormal attempt was 

presence on the spot, but the complainaiU did not succeed m

persuading us to travel that way.

The medical evidence does not support the case of.13. • r

the prosecution, as the assailants were standing in front of the

of the deceaseddeceased to either side of the road and that 

received firearm injuries on his back. When all the three were 

sitting packed, then in that eventuality ,there'was 

the complainant to have escaped unhurt, rather after malcing its exit 

the bullets must have struck the complainant. The seat of injuries 

of the deceased, when read with the site-plan, it docs not

one
' *

no occasion for

i
.:

.on person

the medical evidence does notget support from there and even ;,93 yetiU i'

fiue Copy ■;f prosecution. 'Fhe conllict between the two has 

damaged the prosecution case to a greater extent. True, that the 

medical evidence is confirmatory in nature and in presence.

i- support the case oI
I-

f

i:

of

truslN^orthy ocular account, the same cannot overshadow Uie 

but whe,n tlie eyewitness account sutfers fromprosecution case.

3
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infirmities, then in that eventuality recourse can be made to the 

medical evidence and the present ease is no exception. The contlict. 

between the medical evidence and ocular account has damaged the

;%

f

prosecuiion case beyond repair.

Though the complainant charged the appellants for
;

from the house ot thethe murders of the deceased but none

deceased supported the claim of the complainant against the 

appellants, which is another factor which, cannot be lightly ignored. 

The record tells that the accused/ appellants had no motive against 

the deceased and that the prosecution did hot succeed in linking llie

: ,>
I

with the murders of the deceased. 'I liougli motive wasappellants

advanced by the complainant to be a blood-feud between the sides, 

but the Investigating Officer did not collect anything on record to 

subsUintiate the claim of the complainant. The motive was only and ;
t

(
only with the coinplninant and that the appellants had no reason to' I

weakness of, motive will not spoil thekill, 'fruc, that absence or

that when the motive is alleged,prosecution case, but equally true

prosecution is under the bounden duty’to establish the same, but.the

in the present case the safe exit of the complainant belies the stance

of ihe complainant.
■/

T

:
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y
I'he appellants soon after gaining the knowledge of15. ii

their involvement in the matter volunteered their arrest by applying 'i

to the Court of competent jurisdiction and that they did not opt to 

abscond, despite the fact they had a serious charge against them. 

Even the Investigating Officer investigated the case in respect ol 

their plea of alibi and the Investigating Officer admitted that the

call data record collected tells that one of the accused was present

ill Peshawar. Hvcmi otherwise, the appellants opt to produce defence 

and they produced two witnesses in that respect, to establish their 

record, though the defence produced was not up to

i
■:

¥innocence on I
'I

the mark and tire learned counsel representing the complainant
i

submilted that when (he appellants produced defence and when

iltcy failed to establish iheir innocence; through their own

witnesses, then these were the appellants; to be burdened, but we

,fttt8St'&[i tyi Mnot persuaded with the submissions of the learned counsel, as in 

all eventualities, this is the prosecution to prove its case to the liiU

are True Cspi
I

iand if the accused Lakes a plea and if he does not succeed in 

establishing his innocence, even then the prosecution is under the 

bounden duty to establish his case beyond reasonable doubt, fhe,

*

!

iLr'i

j



:!li
■ 'I

■V

% V
t /

1 ■V burden only sluils when the licensed takes a specific plea which is

not the case i:i hand.i
J. . i i.After evaluating the evidence from ail angles, this !16.

inescapable conclusion that the prosecution didCourt reaches to an

not succeed in bringing home guilt against the appellants and Uiat 

. tlie impiigncrl judginenl is sulTeiing from inherent defects

devoid of a-a.son.s, which calls for no interference. resuUantly, the 

instant criminal appeal is.allowed, the impugned judgment is 

aside and the appellants are acquitted from the charges, they shall- 

be released vortliwiih if not required to be detained in conneetioii 

.ihci criminal cose. As Uic instant criminal appeal aguinsi

1I
I
ii

and is •

fiA •
set

;If-

wiih uny
s-'- •

iconviction has succeed and the impugned judgment has been sec 

connected criminal revision No. 21-B/2019. cannot

<:
i' I

aside, so the

proceed further, which being bereft of merit, is hereby dismissed. .

the detailed reasons of our short order of

;

i'

Above are

■

the C'-va dale
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To
The Director General Health,
(Jovt of Khyber Pakhtunhhwa, Peshawar.

DEPARTMENTAI^ APPEAL FOR GRANT OF BACK
BENEFITS WITH EFFECT FROM 01.02.2017 TILL
23.01.2022 FOR A PERIOD OF 5 YEARS AND b DAYS

AS THE APPELLANT WAS ACQUITTED; FROM
THE HON’BLE

Subject:
« :

GRIMINAE CHARGES BY
PESHAWAR HIGH COURT BANNU BENCH VIDE

i
JUDGMENT DATED 30.11.2021 PASSED _1N

CRIMINAL APPEAL NQ.57-B/2019.
! !Sir, t

Brief facts giving .rise to this Departmental Appeal for grant^of back 

benefits, arreais of pay, increments and (promotion if due), are as under:-
■■

:

,1.. That the appellant is the permanent employee of office of Director 

General Health Khyber Pakhtunkhwa, Peshawar and as such 

performing his duties as Ward Orderly fBPS-05) at office of
I

Additional Hospital Director DHQ, Teaching Hospital (MTI) Bannu.
r.

2. That the appellant was charged in caseFIRNo.619 dated 12.11.2017 
Under Sections.. 302, 324, 295 R/w 34 PPG Police Stolon Basya 

Khel District Bannu.
\

?• I
I

r;
;

L^'

3. That the appellant was convicted by the Court of Additional District 
'& Sessions Judge-I Bannu vide. Judgment dated 05.03.2019 and

• 'I
thereafter he was dismissed from, service vide impugnfed Office 

Order dated 24.04.201-9.

.1-
f. ■

I•i

4. That the appellant was acquitted by the Hon’ble Peshawar High 

Court Bannu Bench vide Judgment dated 30.11.2021 by allowing 

criminal appeal No.57-B/2019, hence the department re-instated/Hi

a.
I-
I
y-



■ f
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1

I • f
u.

i
I

restored him in service in the light of above referrea judgment vide 

Qrder dated: 24;01.2022.
I

5. That the appellant also applied for leave for a period of 365! days 

.f 01.02.2017 as evident from his service book but no salary

\

I wasw.e
i paid to him w.e.f 01.02.2017 tUl 23.01.2022 due toj his;false

baseless criminal case from which hei has-beenimplication in a 
acquitted by the Hon’ble Peshawar High Court Bannu Ben^h.

•:
6. That the appellant has been re-instated/ restored in service |Vide:order

dated 24.01.2022 but without paying him a single penny , w.e.f
'

01.02.2017 to 23.01.2022 for intervening period which'hasi been 

calculated as 5 years and 23 days:

I

I

I 7. That the appellant is entitled to full pay, back benefits/ arrears of pay 

alongwith increments and promotion if due in the' li^t of 

Fundamental Rule 54 and in the light of reported judgment “2021 

SCMR 962” wherein it has been held that upon unconditional re­
instatement in service the civil servant is entitled to full {Jay if he is
not reTcmployed elsewhere in the intervening period. . i

a

i
I

II

It is pertinent to mention that the appellant i since his 

involvement in a criminal case remained behind the bar and was 

acquitted vide judgment dated 30.11.2021 and re-instate(y restored 

unconditionally in service on 24.01.2022,

?>

t!

8. That it would be unjust to deprive a civil servant of back benefits for 

the intervening period he remained out of job without any fault, on 

. his part in the light of reported judgments 2011 TD Service 179 (D) 
Federal Service Tribunal. 2003 SCMR 291, 2013 SCMR 7^2. ;

I
I
fl
r:,f

I*

! 9. That the August Supreme Court of Pakistan in a reported: jud^ent ■

2013 SCMR Page 752 it was held, that back benefits includes salaiy,&Î
15
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increments and promotion to which the civil servant is entitled upon 

his re-instatement. '

%

I?-.
10. That die appellant having 27 years unblemished service at his: credit 

and always performed his duties to the entire satisfaction of his 

immediate , superiors without any complaint, therefore,. keeping in 

view bis good track record he is legally speaking fully | entitled to 

back benefits^ arrears of pay, increments and promotion, j

&

I'

■la

11. That die appellant having 3 boys and a girl all studying in their 

, schools and he is the only source of income also make hiiin entitle to 

grant of full back benefits including increments to look after his 

family.

5
I

9,.

i::g ICeeping in view what has been stated above, it isTherefore, , 

earnestly prayed to allow this departmental appeal and award back 

benefits/ arrears of pay/increments and promotion in the light of 

relevant rules and reported judgments of the August Supreme Court 
of Pakistan as referred in the body of this departmental appeal

I
.1

s
i
i 1.

Any other relief to which'the appellant found entitle and not 

■"Specifically asked for may also be granted. ; '
1

JangraizKhan
Ward Orderly (BS-05)
Office of Additional Hospital Director 
DHQ, Teaching Hospital (MTI);Bannu.

II I
ii6
I
:v Dated: 17.09.2022I
I

CCto:
?v 1. Secretarj" Health, Khyber Pakhtunkhwa at civil Secretariat 

Peshawar.
a-
f-
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