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BEFORE THE SERVICES TRIBUNAL KHYBER
- PAKHTUNKHWA,; PESHAWAR

Appeal No._[7 %7 /2022

\

Jangraiz Khan S/o Saifullah Khan R/o P.O Torka Bazar, Bazida
Kokal Khel Surani, Tehsil & District Bannu

| (Ward Orderly, BPS-05) at the office of Additional Hospital Directdr,

DHQ, Teaching Hospital, Bannu)............c...oceuneinn.... Appellant
| VERSUS |

1. Secretary, Health Department, Govt. of Khyber Pakhtunkhwa |
Civil Secretariat, Peshawar. -

2. Director General Health, Govt of Khyber Pakhtunkhwa -
Peshawar. ‘ .

3. Additional lIosp1tal Director, DHQ, Teaching Hospltal Bannu.” .

~ 4. District Accounts Officer; District Bannu. '

.............. <eireeee.....Respondents

APPEAL UNDER SECTION 4 OF ‘KP
SERVICES TRIBUNAL ACT 1974 FOR
GRANT OF BACK BENEFITS W.E.F
01/02/2017 TO_23/01/2022 FOR A PERIOD
OF 5 YEARS AND 23 DAYS. |

AS THE APPELLANT WAS ACOQUITTED
'FROM THE CRIMINAL CHARGES BY THE
HON’BLE PESHAWAR HIGH COURT,
BANNU BENCH VIDE ORDER DATED
03/11/2021 PASSED IN CRIMINAL APPEAL
NO.57-B2019,




THE __APPELLANT FILED

- DEPARTMENTAL - APPEAL DATED .
17/09/2022 TO RESPONDENT NO.2 WITH A
COPY TO RESPONDENT . NO.1 FOR
GRANT_OF BACK BENEFITS BUT THE
SAME _HAS NOT BEEN RESPONDED
DESPITE LAPSE:OF STATUTORY PERiOD
OF 90 DAYS. HENCE CONSTRAINED TO
FILE THE INSTANT SERVICE APPEAL
BEFORE THIS HONBLE TRIBUNAL
WITHIN 30 DAYS WHICH IS' WELL
WITHIN TIME. o

Praver in Appeal:

On acceptance of this service appeal, with-‘directioris‘ to the_j‘ ;
officials respondents to forthwith pay back benefits/arrears
of pay, increments and promotion for the intervening period:: - -
“wee.f ()1/02/2()17 to 23/01/2022 for a period of 5 yc{ars and 4
23 days as the appellant was trapped in a false an_d%
concocted case on the basis of trumped up charges in the} "
light of Fundamental Rule 54 and reports judgménts of th"'é:
Apex Courts i.e. “2021 SCMR 9627, “2011 TD-Service 179 -

(D) Federal Service Tribunal, 2003 SCMR 291, 201{3‘ |
SCMR 752”.
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Respectfully Sheweth:

[P

Brief lact giving rise to the iristant Service Appeal for grar}t:"
of back benefits, areas of pay, increments and promotion if *

due are as under:

That the appellant is the permanent employee of Qfﬁce of
Director General Health Khyber Pakhtunkhwa, Peshawar -
and as such performing his duties as Ward Orderly (BPS-.

05) at the office of Additional Hospital Director; DHQ,; .

Teaching Hospital Bannu.

That the appellant was charged in Case FIR No. 619,,: dated_'
12/11/2017, Under Sections 302, 324, 295, r/w 34 PPC,
Police Station, Basya Khel, District Bannu. |

(Copy of FIR is attached as Annexure-A)

That the appellant was conQicted by the Court of Addiﬁon?ﬂ:;‘
Sessions Judge-I, Bannu, vide judgment dated 05/03/201:9.'.

and thereafter he was dismissed from service vide vofﬁc“é. .‘
order dated 24/04/2019. o
(Copy of office order dated 24/04/2019 :is,z;ttache’d ’ds:" -

Annexure-B)

That the ’appellant was acquitted by the Hon’ble Pe'shawair‘i ;

- High Court, Bannu Bench vide judgment. dated 30/11/2021

by allowing Criminal Appeal No. 57-B/2019, hence the" |

department reinstated/restored him in service in the light of .~

above referred judgment vide order dated 24/_01/2022. |
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(Copy of reinstatement order dated 24/01/2022 is

attached as Annexure-C and judgment dated 31/11/2021
of Peshawar High Court, Bannu Be‘n,chAis attachediz‘i“s‘.f |

Annexure-D)

That the .appellant also applied for leave for a period. of 365

~days wef 01/02/2017 which was allowed by the

department as evident from his service book but no salary.. .

was paid to him w.e.£ 01/02/2017 till his reinstatement order -
dated 24/01/2022. |

It is pertinent to mention here that the appellént was falsel'y:" ',

implicated in a baseless, concocted criminal case from
which he has been acquitted by the Hon’ble Peshawar High:

Court, Bannu Bench.

| (Copy of service book is attached as Annexure-E) -

That the appellant has been reinstated/restored in servic:e". |
vide order dated .24/01/2022 but without paying him .;a;': '
single penny w.e.f 01/02/2017 to 23/01/2022 for intervening

period which is calculated as 5 years and 23 days. That the .

. . o
appellant remained in jail since his arrest.

That the appellant- filed departmental appeal date»d_:» |
17/09/2022 for grant of back benefits before the responderit
No.2 with a copy to respondent No.1 but the same has not

been responded déspite lapse of statutory period of 90‘daysf, :



It is pertinent to mention that the rnatters‘ relating to- back
benefits is a continuous caﬁse of ‘action as per reported
judgments of Superior Courts; |
(Copy of departmental appeal dated 17/09/2022 is

attached as Annexure-F)

8. That the appellant feeling .aggrieved, though - filed
departmehtal appeal for grant of back benefits befofe the
respondents but the same has not been responded therefore :

constrained to approach thls Hon’ble Tr1buna1 inter alia on - -

the following grounds:

GROUNDS:

A. That the appellant is entitled to. full pay, 'béc—k'i""

beneﬁts/dlrears of pay along with increments and promotlon'

if due in the llght of Fundamental Rule 54 and reported; :
Judgmem of the Apex Court “2021 SCMR 962” wherein it~

has béen held that upon unconditional reinstatement m:.
- service the Civil Servant is entitled to full pay 1f he is not

reemployed elsewhere in the intervening period. Since the":' .

appellant 1emd1ned in jail, therefore, there was 1o chance to )

- work elsewhere or gain ﬁnanmally

B.  That it would be unjust to deprive the Civil Servant of baék o
benefits for the intervening period, he remained out of job

without any fault on his part in the light. of reported‘, |



judgments “2011 TD Service 179 (D) Federal Service
Tribunal, 2003 SCMR 291, 2013 SCMR 752”. -

That the August Supreme Court of Pakistan in a reported:
judgment “2013 SCMR 752", wherein it was held that back’

benefits mcludes salaries, increments and promotion lo ,

_whlch the C1v1l Servant is entitled during the 1ntervemn0" :

period upon his reinstatement.

That the appellant having 27 years unblemished service at.
his credit and always performed his duties to the '.e.ntirj,_e_"
satisfaction of his immediate superiors without- anj'/-;
complaint against him, therefore, keeping in view his gocj)td :
track record, he is legally speaking, fully entitled to back_f-

benefits, arrears of pay, increments and promotion.

That the appellant having 3 boys and a girl, all studying in
their respective schools and he is the only source of income, |
also make him entitle for grant of full back benefits to look

after his family who was falsely implicated in a concocted. -

case on the basis of trumped up charges.

Keeping in view, what has been stated above, it
is, therefore, humbly prayed to allow this Servic:-e‘.:
Appeal with directions to the officials reSpondents -.'td ;
forthwith pay back beneﬁts/a.rrear‘s of 'péy, incre‘xnnen"t's"-‘, |
aﬁd promotion for the intervenix__lg ‘period :.w.e,i'.'
01/02/2017 to 23/61/2022 for a period of 5 years and 23 -
days as.the appellant was trapped in a false and

concocted case on the basis of trumped up charges in the ':



light of Fundamentai Rule 54 and reports judgments d_,ﬁ‘;" _
the Apex Courts ie. “2021 SCMR 9627, “2011 TD"
Servnce 179 (D) Federal Seryice’ Trlbunal 2003 SCMRE :-

291,2013 SCMR 752”.
‘OR

.Any other relief to whom the appellant f(')und'ehtitleH i |

in the given facts and cllrcumstances and not speclﬁcally o

asked for may also be granted.
.

Appellant

V-ATh-rough : QYMA\\A /

7/ /2 /2.2 Inayatullah Khan

Date:s" * ’2022 - | Advocate Supreme
- S ‘ Court of Pakistan
LL.M (UK)
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been concealed from this Honorable courl,

“Inayatullah Khd]‘l '

@

 BEFORE THE SERVICES TRIBUNAL KHYBER -

PAKHTUNKHWA. PESHAWAR

+ Appeal No. . /2022

Jangraiz Khan................. et e ......'.....-..‘..‘....Appellant a

VERSUS

beuetary, Health Department and others B S
' ..................;.........;..Respondentsg "

AFFIDAVIT

I, Jangraiz Khan S/o Saifullah Khan R/o P.O Torka Bazar,
Bazida' Kokal Khel Suram, Tehsﬂ & District Bannu (Ward_" g
| Orderly, BPS-05) at the office of Additional Hospital Dlrector;'- -
DHQ, Tcachlng Hospltal Bannu) do herby solemnly affirm and . .

declare on oath that the contents of accompanymg Appeal are true

and correct to the best of my knowledge and behef and nothmg has:; )

Identified by: - ~ DEP

Advocate Suprune Court of Paklstan
LL.M (UK)

O ————r ) ‘
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'BEFORE THE SERVICES TRIBUNAL KHYBER
PAKHTUNKHWA, PESHAWAR

Appeal No. . 12022

Jangraiz Khan. RO .Appellant |
VE E RSUS

Secretary, Health Department and others

......................... ......Respondents |
ADDRESSES OF PARTIES .

APPELLANT

Jangraiz Khan S/o Saifullah Khan R/o P.O Torka Bazar, Bazida -
Kokal Khel Surani, Tehsil & District Bannu I»
(Ward Orderly, BPS-05) at the office of Additional Hospital Director
DHQ, Teaching Hospital, Bannu) .

RESPONDENTS S
1. Secretary, Health Department Govt of Khyber Pakhtunkhwa o
~ Civil Secretariat, Peshawar. ’

2. Director General Health, Govt. of Khyber Pakhtunkhwa; ’

Peshawar.

3. Additional Hospital Director, DHQ, Teaching Hospital, Bannu -

4. District Accounts Officer, Dlstrlct Bannu. .

W

Appellant
Through

| Inayatullah Khan =
Date;,z/12/2022 Advocate Supreme -
' Court of Pakistan
LL.M (UK)
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4' : ()l1 H< l(”l* ()]‘ I IH‘ Al)l)l] 1IONAL lI()Sl’I FAL I)IR[* C l()R
1 DHQ, TEACHING HOSPY FAL (MT1) BANN U

X Khyber Pakhtunkhwa, Pakistan . o

1 Ph & lax No 0928- 0"7()”80 l?.mall:(lllql‘l'lbﬂummr‘Z_’i}m‘rmil.é«:.-_ﬂl
‘.N‘.’i_““ i ! M“M“m‘- ‘ Dﬁtedi._._A,_,.,{Ql_/_ll'f.-?l;’. :
. S

OFFICE ORDER.

In ‘responsc to the. notifica‘tidn issued vide order .no. 2049 datéd o
/! 24/04/2019 ward orderly Mr. Jangraz Khan designated as ward orderly )

- immediately restored as in the light of judgement of honorable Peshawar High

.: Court Bannu Bench Bannu till further orders.

:

* o ' . : ) . Additional Iospital Dircctor

. DHQTIH MT! Bannu o R »
. : 'NO._D,\_C,EE / DHQTH . ‘ o ‘ . ) ."“"‘:
; . - Daled 2.7 /01/7022 T SRR L

Copy to:

. Medical Director; KGNTH MTI Bannu

. Hospital Director, KGNTH MT! Eannu

. Secretary BoG, KGNTH MT! Bannu

. Director Finance, KGNTH MT! Bannu ~

2. Accounts Officer, DHQTH MTI Bannu-. . ] .

. Assistant HR, DHQTH MTI Bannu v R
. Concerned Ofﬁcm! (Mr Jangraz Khan Ward Order!y, DHCUH MTI Bannu)

2 it Ak T ol
.\"\::nt.raww:—\'

AddjtipHg1 Yespital Director
HQTH MTI Bannu

; o | o Aﬁ@ﬂﬁ. tu A3
| I - | - R nggms
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PESHAWAR HIGH COURT, BANNU BENCH, , 77 ~~"

[Judicial Department].

Cr.A, No.57-B/2019

Waheed Khan and others. ;
- The State etc.

JUDGMENT

For Appel]unts: Mr. Anwar-ul-Haq advocate -
For Staie: Mt Saif-ur-Rehman_Addl: A.G

For Respondents: - Muhammad Rashid Khan Dirma
_Khel advocate.

Date of hearing:  30.11.2021

FHEFX

SAHIBZADA ASADULLAH, J.——

assaifed  (he Jjudgimeut ‘dated 03.03.2019,. rendered by learned
. Additional Sessions Judge-I, Bannu, whereby the app_clla.ms

involved in case F.1LR No. 619 dated 12.11.2017 registéred,'atv '

Sration Basia Khel, District Banni, were convicted under,

section féOZ(b) P.P.C and sentenced to imprisonment for life

alongwith cmﬁpensatioh‘ of Rs.5,00,000/- under. section 5d4-A

CrP.C o be paid to the legal heirs of deceased or in default

Cthereof. to' sufler six month simple imprisonment,

further convicted under section 324 P.P.C, and sentenced to three.

The - appellants have

“They wore




@@

years imprisonment with fine of Rs. 1,00,000/- or in default thereo!™
to further undergo three months simple’ imprisonment.. Al the
sentences were ordered to run concurrqntly.fBeneﬁt of section 382- -

3

B Cr. P C was extended to the conwcts/appellants

1~

The concise facts as gieaned irom 1hu F.L R &re hlui

on 12.11.2017 at 22:45 hours, the ‘complainaﬁt Shah Kﬁaiid (PW

‘0’,’}, while present with the dead-bodies of Yasir Khan and

Zeeshan, reported the matteir‘iln:emergency foom Civil Hospifzik_, ‘
Rannu, to the f:'fi"r‘;cf l.hz.lt Bc alongwith Yasir Khaﬂ and Zeesﬁani h_xd '
piupared obat; Panda in his Baithak: a-rlld‘aftc'r'.-éating‘ m_éai, \.ull‘
Khan and Zees.h'_an-vy'ere going towardé t‘h'.e'if "ho'us'e, ‘whiie,h'e (:t:k_ne A
cemplainant) \%la's going to the house of hi;s u“ﬂcic, so.‘a-ll'ihi:' _’ﬂ“.fc':c )
riding on rnotoréycle driven by Yasir: Khan, while he and Zefcsiién
wiag on pillio'n;, when'lthey reached on main 1;oad, Iﬁeiﬁmhilé ﬂl"n:?y :
noliced aupuscd Wahueed, Jangxu. and Saltul‘at'l, -t;lul'y'armcd \'fv‘;vi'h

Calashnikovs on ong side of the road, while - Afnan and Isral 4\1; .

Las Malik, duly arned with Kalashnikovs'oh othér side.oﬁ",liw‘

road were present. The ‘accused on seeing the complainant party,

staried firing at them,

x

and all the three fell down from mutor«.,ycle. -Accused afier

as a result, Yasir Khan ‘and Zeeshan werehit

TR R
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commission of the oceurrence decamped from the spot. When he
attended both the injured, they had expired. Motive for the offence

was siated (o be previous blood-feud. The report of complainant

wis reduced n slmbc of Murasila (Ex:' PW 1/1) by Noor Liag Khan :

ASI and sent the same to the' Police Station through constable

Waseemn No.198, which was culminated imo F.LR (Ex: PW 3/1),

ibid. Noor 1iag Kian ASI (PW-01) prepared injury sheets of the

deceased and inguest reports ( Ex: PW 1/2 to Ex: PW 1/5) and

dispaiched the dead-bodies to the docror for postmortem

" exanipation under the escort of constable, Shahid Khan No.1585

- (PW 00).

3. i :-:wm;:lelim{ of invcstigat.imi- c'ollnpiclc ch;-xllaﬁ w{m
submitted ngainst the accu:?ed before the C..ourt, where. at th‘c
commencement of iriai, the produced and examined as many as-
nine (09} witacsses, whereafter, statements of accused were

recorded undec seetion 342 CrP.C, wherein they denied (he

alicgations and professed  innocence, however, all the three

accused’ appeliams opted 1o be examined on oath as provided

under section 340(2) Cr.B.C and to produce defence wvidence. The -

accused produced Khan Muhamrnad,' as DW-1 and Ihsanullah as

TR
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DW-02, however, they did not opt to be examined on oath under.

.

section 340 12) Cr.P.C. The learned twial Court after hearing.

arguments of lcarncd counsel for the parties, vide impugned

sudpmen dated §5.03.2019, convicted the accused and sentenced

them, as mentioned above. The convict/ appellants preferred instant -

criminal appeal. while the complainant moved criminal revision

petition No.21 -B of 2019 for enhancement of sentence; as both the
appeal and revision petition are the outcome of one and the sarne

impugned judgiment, therefore, are going to be deeided throughethis.

common judpiinent.

4. Arguraents of learned counsel for the parties assisied

by learnsd Addl: A.G representing the State heard @nd record gone

througlt with their valuable assistance.

5. ° . ‘Though the matter was éomprchensjvely dealt with

by tie learned teinl Coart and the learned trial Court while passing

the impugned judgment did apply its jizdicial mind to the facts, .

circumstance snd e evidence available on file, but this being the

Court ol appual is under the abligation.-o reassess he alrendy

~ assessed evidence and tu see; as to whether the impugned judgment

C[uﬁlilics the 1est under séction 367 (5) of the ,-Code of Criminal

T TR e i,
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episode.

W
Procedure and as o whether the reasoning advanceéd by the learned

trial Court suits the situation and the. circumstances of the case.

‘Vhere is no denial to the fact that in the incident two young boys -

were done 10 death which led to a charge against the’ appellahtg and

others, but equally true that the Courts must not be éwayed by the ) A

influence and the atiending circumstances of the cases, rather the

Courts seized of the matter must walk with care and caution, as

these are the custodians of the rights of the parties involved in the' - ‘

B

6. The tragic incédeiit occurred on '12.1 11-2017 ;at 20:45'
Liouts, whu;1 flie duceased in the cm'npmiy-_ol' th:c complainant were
fired at. vfhich led 10 the death of the deceased Zeeshan an;'JIY"zisir.
Khan, whereas the complainant cécaped- unhut. The matter wus

reported by the complainant to the local
: , /

Room of Civil Hospital, Bannu, where: the. appellants alongwith
cihers wece charged for the murder of the deceased and ipeffective

.ﬁr'mg upon the complain'ant. After drafting the murasila, the

inquest reports and injury-sheets were prepared undf after doing the

necdful, the dead-bodies were sent to the doctor for postmortcm'

examinalion.

policé in the Emergency
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7. ‘The Investigation Officer visited the spot on the night

of vocurrence, where blood-stained earth from respective places of

r

ihe deceased was taken into possession and also 20-cmipties of 7.62

bure near from the places of the accused were wken  iBte

pnséession.~(t is pertinent to mention that out of the empties, four - - e

recovered near from the place of absconding’ co-accused Adlnan,

were sent .o -the Firearms Expert alongwith a Kalashnikov -

pecovered {iom the house of the absconding po-accused Afnan,

© which afier examination, was found weddgd ‘with the recovercd

empties. O (ht nexi day of the incident i.e. early in the morning, -

1he Investigating Officer prepared the site-plan on the pointation of . -

the complainant and also took into possession the motoreycle used

by ithe desemsed Loc ravelling to their houses. The accesed/ |

appeliants, soon afler the incident volunteered theiy arrest. in tie

~ shape ol hail before arrest, which did not tind favour with the

fearned Court below and was dismissed, which resulted into arrest
of the accnsed! appetiants.

§." - “[he guestions to be decided by this Court are; u5 10

.

whether ihe incident oceurred in the mode and manner and at the '

staled lme; as 1o whether the accused/appellants were duly.

[Zmerersrme




identilied, What too, in the headlig'ats of the- motorcycle; as to
Y

whether the complainant succeede J in establishing his presence on

.

the spot al the time of incideni and as to whether the motive

advanced by the complainant \vas the urging factor with the
¢ ) :

appeliants ty Kith the deceased.

9. - The complainant was~ examined as "PW-07; who

stated that during the days of occurrencé, he was serving in police

- department and was posted ._':,i Bannu. It was on geiting leave o

seven days [rom his duties thyt he came 10 his house and that on the

pight of incident he invited his- friends . i.e. the deceased for

© Sobat/paivada, w hig Buithak and that after taking the meal,, when

the deceased “were leaving for their village, he’toa accompanied

them to visit the house of his uncle. He further stated that on -

reaching 1o Wi place of incident; the accused/appellants werc .

present duly armed, who on seeing the deceused started firing at

nem, which fesulied o the death of the deveased und he eseuped

unhurt, ‘The complainant was examined on material aspects of the .

case. There is no denial to the fact that the complainant had blood -

feud with the-accused/ appellants and that the deceased had n_blhing

to do with the notive, and @hal the ruthless killing of the deveased,
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wwhen the complainant did nof receive even a single injury,

~

that too,

heties the stance of the complainant 1o 2 greater extent

nolwithsianding the fact that allegedly he was seated with them on

their pithon Had the complainant been present, being the prime

target, he would not have been spared by the appellants, instead of

Killing 1he disinterested persons. The record tells that at the time of

incident. darkness had prevailed and that there was no electricity

availible ai the spot, though the complainant stated that the bulbs

were lit on the walls of the mosque, but in the same breath he

admirten that the only and only source of identification was the

headlight of the motorcycle. On this particular aspect of the case,

Zabibur Rafran S), the Investigating Officer, who appeared as

PWw.u8, stated that when he visited the spot, he did not sec lhe

provision of electricity and even he did not find any bulb avsilable

al the place of incident. When the statements of the two are read

together, they contradicted each other to a greater extent, even

alienw se, thets 18 no denial to the fact thal both the witnesses

b
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assailants and that.ar the time of incident the headlight of the

motorcycle was in working condition. This. being an important

piece of cvidence was not investigated by the Investigating Officer

and even no reports from an auto electrician was received in that -

respeet, cven otherwise, to identify assailants in the headlight of a

" fnotoreycle, who were standing at a-considerable distance, is-hardty

belicvable. The complainant stated that he was siiting on the rear

seat i.e. on the 3™ position on-the motorcycle and in- that
eventuality, when he was ha\.'ing the hindrance of thc‘dccealscd.
:,ixlimg i Teont, it wms nearly impossible to identify t_hc assailants -
' stunding in tlx§ darkness. The complainant could not estal‘alish'ii.u':‘

identity o) the appetlants on record so to proceed further, in order -

to determine fate of the appellants, that too, on the statement of the

sole interested witness extreordinary care and caution is needed.

10. Another imporiant uspect of the case is that ‘the

incident veenrred at 20:45 hours, whereas the matler'was reported

to the local police at 22:45 hours, in the emergency ;‘ciorn of the

Civi! Hospital, Bannu, after.a considerable delay of two "hours,
“which the prosecution could not explain. It is pertinent to mention

that the doctor, while conducting the postmortem examination
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mcmiOnea_i'the time betwéen‘:death and injury in case of the
(im:u;l-zlsmi;:v.cu:«'.t'mn‘ as 30-mihutes to one humf, m.ean'iu'g thérébi/ ‘lhal' : .
atter receiving the fircarm injhﬁes the deceased Lccshan surv‘ivud O
for fong 30-minuies to one hour, but no efforts were made either by

the complainam or peopl; of the lcjcality.to shift him tp ll:le .};osl;itél

o save his’ li-ﬁ:. The dista.r:hce bcMeell t.txelzspol gnd .foiiéze: S';.tation . A
Busia ‘1-‘;i:,2;1- las been piven as 5/6 kitometers. -Eut the déﬁd-bédics- ‘ -
reached 1o the lmspitgl after a -considerable delay,: which icll§
oinerwise regarding presence of .lhc co~mplz-11nan‘l at t_hc _liﬁxe‘ of

incident. The presence of the complainent is further doubted that

~neitior he tdentified the dead-bodies pefore the police nor before .

the docior st the e of postmortem examination; so much s0,.in
fthe pelevant column ol inquest report the complainant figures.
nowhere.

1. Zabibur Rahmdn Sf, the Invéstigating Officer was

.

crarined as PW-01, who was questioned on material aspects of the
case, whio stated that he recovered empties atong with blood stgined

canh from the place of incident on the night of inciden, but the

~record tells that the site-plan was prepared on the next day of the

incident. The prosceution is (o tell that why the site-plan’ was not”
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prepared - on the very _hight of the inci

23
dent andl t'h'at: v;hy thé‘

motorcyele was not taken into
[nvestipating Ofﬁcer,ﬁrstly arrived to the: place of incident. The
site-plan depicts thal near the place of incident there was a guava-

orchard, though the complainant admifted the same but stated tha,

that vas
Investigating Offic
place of incident. Hg’d the accused bee
then they -wouh‘J hzwcfaccbmpli
would ?‘u\vu eusily
. teil that the incident did. not oceur-in ﬂ."
" cownplainant could not produce anyt-:hingl,‘:q’ﬁrecoi

jeave from the

~ o - heee mmiamawnad an rrich g0 the lnvesllﬁiilmg .

possession from the spot, when the:

situated ‘at a -considerable distance, .‘wAherea.sA: the

c_e&r stated ‘that the same lvbas available near the -

n w'ithl the '-inténtion' io-kill; o
shed their task from-the éam{: and.
cozlxccziled their identity, but tHe .circumstances ':- N

o mode and manner. The':’

d regarding his’

department and even no daily diary report was' -

SRR
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v the Qeccascd was 21/22 years of age and the other only 17. The
:‘ relationship between the three docs not appeal to a prudent mind,
ﬁf even the nvestigating Officer did not visit the Baithak of thc
L counplainant (o get it confinmed, as to whether in fact all the three
had dined together and even the Investigating Officer did not
fwuive from the father of the complainant regarding presence of
/// . | |
?, . (‘4 . the decaased at the time before the incident in the Baithak of his
. J house. The atilude displayed by the complainant is not only\
I unusual but abnormal as well, as he admitth that they had blood
| ‘ feud with the appeliants and others in the village and that in routing
I . .
: [ e used an alernete route to visit his old house, and ‘lhatl olien
nvnid’ using the present path. Despite the fact, that the complainut
I . . hied enmities in .lhc village, l;c did not keep in possession wenpan

{or his defence. The record tells that the complainant had numerpué
ehities in- the village and that he had blood-teud ‘with the
appellants but surprisingly, he was not killed despite the fact he
Arimarnd 4 i was al mercy of the appellails. The statement of the complainant
Alizsted 1o be |
s Unny ; _— -
TR gy Y teils that there was ample opportunity for the appellanis o kill, but

his ¢scuping unhurt confirms that he was not present at the time of

icident. We are surprised to note that why the compiainant joined

< e

o
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the deceased while they were leaving for their homes and that when

the complainant had to visit the house of his uncle, then wity he did
not opt for his own motorcycle, as he was to come back, it teils

- nothing but that an abnormal attempt was made to establish his’

presence on the spot, but the complainant did not succeed in

persuading us to travel that way.

13. The medical evidence does not support the case of .
the prosecution, as the assailants were standing in front of the

deceased to either side of (he road and iliat one of the deceased

rcceliv‘ed (irearm injuries on his back. th;ﬁ- al} the tlzfeé -\w;‘ére‘
'SitFiilg packed, then .ih that eventuality ,thére_'was no occasion for
the complainant to have escaped unhurt, rathef ';\fter making its exit’
the bullets must have struck tile complainant. 'The. seat- of ihjuries

on person of the deceased, when read with the site-plan, it does not

el support from there and even the medical evidence does not -

support the casc of prosecution. The conflict between the two haus

damaged the prosceution case to a greater extent. True, that the
medical evidence is confirmatory in nature ~and in presence of
trustworthy ocelar account, the same cannot overshadow the

prosecution case, but whea the eyewitness account -suffers from

figrested ¥
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infirmities, then in that eventuality recourse can be made to the
medical evidence and the present cuse is no exception. The conflict -
) . . - ‘
between the medical evidence and ocular account has damaged the
prosecution case beyond repair.

4. Though the complﬁinant charged the appellants for

the murders of the deceascd but none from the house of the

deceased supported the claim of the complainant against the

appeliants, which is another factor which cannot be lightly ignored.

The record telis that the accused/ appellants had no motive against

 the deceased and that the prosecution did hot siicoeed in linking the

appetlants with the murders of the deceased. Though motive was

advanced by the complainanf to be a blood-feud between the sides,

but the Investigating Officer did not collect anything on record to
substantiate the claim of the complainant. The motive was-only and
only with the complainant and that the apbcilants had no reason to’

kill. TTue, that absence or weakness of motive,will not spoil the

. prosecution case, but equally true that when the motive is alleged,
the prosecution is under thé bounden duty to establish the same, but .

in the present case the safe exit of the complainant belies the stance

of the complainant.

T
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i5. . The appellants soon after gaining the knowledge of "

their invqlvefnent in the matter volunteered their arrest by applying

" (o the Court of competent jurisdiction and that they did not opt to

abscond, despite the fact they had a serious charge against them..

- Bven the Investigating Officer investigated the case in. respect of

thei;r- plea' of ali}’)ivand .the Invéstigating Officer admitted that the
“call dat_a' record collected tells that one of the adcused_‘waslprescpl

ul Peshawar, Bven <:r‘.lwrw'15§. the uppeﬁm}té opt 1o produece defence
.and they produced two witnes;se's in that respect, 10 estd:b]ish their
innocence on record, though tﬁe defence produced was not up tol _

the mark and the learned counsel representing the compfainant

submilted that when the appellants produced defence and when -

they failed 1o 'cstahlish their innocence’ .thr‘ough .tlieir - own
witnesses, then these were the appellanisé to be burdened, but we

‘ are not persuaded with the submissiohs of thg learned counsel, as in
all eventl:]alities, this is the prosecution to prove its w.se ié the hiﬁ
and if‘the accused lakes a plea and it‘zhe .does not succeed in

~ establishing llié inn;)ccnce, even then the prosecution is under the
bounden du%y 0 cstjabiish his case beygﬁd‘ .reasonable doubt."l‘hc;;, )
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burden only shifts when the accused tukes a specilic plea which is

0ot the case 0 hand.
1]

16. . After evaluating the evidence from all-angles, this
Coasst reaches Lo an inescapabie donclusion that the proseculion did o

ot susceed in bringing home guilt against the appellants and that -

the impugned judgment is suffering fromn inhevent defeers and is -

doveid of reusons, which calls for no interterence, resultantly, the

instant criminal appeal is allowed, the impugned judgmeni is set.

aside and the appellants are acquitted from the charges, they shall.

“be released vorthwith if not required to be detained in connection

with wny oities crinnisal case. As the instant criminul appeal agains
conviction has succeed and the impugned jljdgmem-'lias ‘bee:n set
aside, so the connected criminal revisioﬁ I\?Ad‘.‘{2'1~B/20'l9',-'cannot:‘
proceed further, which seing i:elle& ‘dfmerit. is he?eby diémi;‘.sed. -
Ahove are the deta?lczl reasons of our sho>rt‘oArdf:r c')f‘

the even diie
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ot .
(D.B) :
Hoale Mr. Jutice SM. Atiqus Shah &
Hon'bla Mr. ustics Sshibzade ,

Luiainancs 1988
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To

Sir,

pENEE T

The Director General Health
Govt of Khyber ‘Pakhtupkhwa, Peshawar

 Subject: '.DEPARTMENTAL APPEAL‘ FOR GRANT OF BACK-

BENEFITS WITH EFFECT FROM 01.02.2017 TILL:
23012022 FOR A PERIOD OF 5 YEARS AND 23 DAYS
AS. THE_APPELLANT WAS ACQUITTED FROM
CRIMINAL _ CHARGES ‘BY THE HON'BLE
PESHAWAR HIGH COURT BANNU BENCH VIDE
JUDGMENT DATED _ 30.112021  PASSED ° IN
CRIMINAL APPEAL NO.57-B/2019. L

¢

‘Brief facts giving rise to this Departmerital Appeal for grant_of back .

benefits, arreais of pay, increments and (promotion if due), are as ;urider:-.

- Khel ,Dlstrlct Bannu.

e That the appellant is the permanent employee of office of Duector'.

" General Health Khyber Pakhtunkhwa, Peshawar and as ‘such
performing his duties as Ward Orderly (BPS-05) at office of
Additional Hospxtal Duec;or DHQ, Teaching Hospltal (MT ) Bannu.

I

. -That the appellant was charged in case FIR No.619 dated 12 11.2017

Under Sections., 302 324, 295 Riw 34 PPC Pohce Statxon Basya

. That the appellant was convicted by the Court of Addmonal Dlstnct
"& Sessions Judge-l Bannu vide. Judgmcnt dated 05.03. 2019 and

thereafter he was dismissed ﬁom service vide nnpugned Office

Order dated 24.04.2019. - N . ' ;-

1

.That the appellant was acquitted by the Hon’ble Pesha%vitar’ High

Court Bannu Bench vide Judgment dated 30.11.2021 by: allowing

" criminal appeal No.57-B/2019, hence the department - re-instated/
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o calculated as 5 years and 23 days:

" not re-employed elsewhere in the intervening period. .. |

“restored him in service in the light _of above referred judément vide S o

. Qrder dated: 24-.01.2022.'

.~ That the appellant also apphed for leave for a penod of 365 days .
" w.e.f01.02.2017 as ewdent from hxs service book but no salary was .
paid to him w.e. f 01 02.2017 tlll 23.01.2022 due to hlS false

implication in a baseless criminal case from whrch hel has been -

acqmtte d by the Hon’ble Peshawar High Court Bannu Bench

. That the appellant has been re—mstated/ restored in service rvrde order L

. dated 24.01.2022 but w1thout paymg him a smgle penny w ef. : . ‘
- 01.02.2017 to 23.01. 2022 for mtervenlng penod whmh has been o C

i
i :

. That the appellantl entitled to full pay, back benefits/ arrears of pay P
‘ alongwrth increments and promotron if due m the hght of
' Fundamental Rule 54 and in the hght of reported Judgment “021 .
| SCMR 962” wherein' it has been held that upon uncondmonal re- o

‘instateraent in service the civil servant is entltled to full pay 1f he is

‘ It is pemnent to mentlon that the appellant smce hrs
l _involvement in a criminal case remamed behind. the bar and was - -

| ‘acquitted vide Judgment dated 30.11. 2021 and. re-mstated/ restored“ a
| uncondltlonally in service on 24.01 2022 ‘ -

. That it would be.unjust to deprive a civil servant of back l;eueﬁts‘ folr\ '.
‘ the mtervemng perlod he remamed out. of _]ob without any fault on .- .. -
- his part in the light of reported Judgments 2011.TD Serv1ce 179 (D) , :
‘ ‘Federal Service Tribunal. 2003 SCMR 291, 2013 SCMR 752

. That the August Supreme Court of Pakistan in‘a reported Judgment B
- 2013 SCMR Page 752 it was held, that back benef ts mcludes salary, o o

| A‘a'\,s"‘iau 0. u-%
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" increments and promotien to which the civil servant is entitled upon

E RIS

T

his re-instatement. ’
. . ‘ ' .
10 That the appellant havmg 27 years unblemlshed servwe at his credlt .
- and always performed hlS duties’ to the entire satxsfactxon of his
. umnedlate superiors without any. complamt therefore ‘keepmg m
~ view his good track" recoxd he’ 1s legally speakmg fully entitled to .

back benefits, arrears of pay, increments and promotion, | -

11.That ‘rlie‘ap"pellaht having 3 boys and a girl all's,'tudyiﬁg-irl t'heii"
' schools and he is the only source of i mcome also make hnh entltle to -

grant of full back benefits including increments to look after hls' o

family.

Keeping in view what has been stated above, it ‘is: fherefere -
earnestly prayed to allow this departmental appeal and’ award back o
beneﬁts/ arrears of pay/increments and promotion in the hght of B |

relevam rules and reported Judgments of the August Supreme Court | ,
of Palustan as referredﬂm the body of this deparlmental-appeal. , '

Any other relief to which'the appellant found cntltle and not.

speclf c.ally asked for may also be granted

NI ) o 'Jangralthan :
- ~Ward Orderly (BS-05)

“Office of Additional Hospltal DlI'CCtOI‘ -
. DHQ, Teaching Hospital (MTI),.Bannu :

.

Dated: 17.09.2022

: C‘Clt‘o:A

1. Secretary Health, Khyber | Paklltlinkhwa at civil ‘Secretariat
 Peshawar. ' - |
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