BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No. 14445/2020

Date of Institution ... - 08.10.2020
Date of Decision ... 31.01.2022

Ashfag Ahmad Khan S/o Sandal Khan, Ex-Superintendent (BS-17) Provincial
Assembly of Khyber Pakhtunkhwa, Peshawar R/o Budhni, Tehsil & District
Peshawar. , e (Appellant)

VERSUS

The Government of Khyber Pakhtunkhwa through Secretary, Provincial Assembly,
Khyber Pakhtunkhwa Peshawar and others. o (Respondents)

Adnan Aman,
Advocate 4 For Appellant

Muhammad Adeel Butt, .
Additional Advocate General For respondents

AHMAD SULTAN TAREEN CHAIRMAN

ATIQ-UR-REHMAN WAZIR ~ MEMBER (EXECUTIVE)

GMENT
ATIQ-UR-REHMAN WAZIR MEMBER (E):- Brief facts of the

case are that the appellant while serving as Superintendent in Provincial
Assembly, was charged in FIR U/S 302/324/34 PPC Dated 11-01-2015 alongwith
3 other a'ccused. The appellant duly informed the authority about the incident,
" which made the appellant suspended' from service followed by the impugned
order of rehoval from service dated 01-04-2015. The appellant after facing the
trial, was acquittéd of the charges vide judgment dated 5-03-2020. The appeliant

filed deparfmental appeal dated 11-06-2020, which was not respond‘ed, hence the

instant appeal with pra‘yers that the impugned orders dated 01-04-2015 may be

set aside and the appellant may be re-instated in service with a'II back benefits.
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02. Learneﬂ counsel for the appellant has contended that the appellant has

been acquitted of the charges contained in FIR by the competent court of law,

upon which the appellant was removed from service, hence there remains no

ground to maintain the penalty so imposed; that respondents were required to
wait for final decision in the criminal case, but they hastily proceeded the
appellant and avoided the proper legal procedure; that the inquiry proceedings so
conducted have not been done as per method préscribed in law; that the
appellant was discriminated, as co-accused(brother of appellant) has been re-

instated whereas the same is denied in case of the appellant.

03. Learned Additional Advocate General for the respondents has contended
that the appellant was charged in FIR U/S 302/324/34 PPC Dated 11-01-2015'
thereafter, he went in hiding; that proper notices were served upon the appellant
and the same notices were published in two leading newspapers; that the
respondents waited for 15 days, but the appellant did not turn up; that the
appellant was proceeded against under Rule-9 of E&D Rules, 2011, hence ex-
parte action was taken against the appellant; that the appellant challenged the
impugned order dated 01-04-2015 after a period of five years, which is badly time

barred

04. We have heard learned counsel for the parties and have perused the

record.

05. In the eveht of registration of FIR against the appellant, the respondents
were required to'suspend the appellant from service and to wait for decision in
the criminal case, but the respondenfs, in violation of CSR-194, preferred to
proceed him under Rule-9 of E&D Rules, 2011 knowing the fact that an FIR has

been registered against him. Such act of the respondents was not based on

bonafide and on this score alone; the impugned order is liable to be set aside.

The impugned order dated 01-04-2015 would suggest that the appéllant was

suspended from service dated 23-01-2015 on the basis of registration of FIR




against him. It is also settled Iaw that dismissal of civil servant from service due
to bendency of criminal case against him would be bad unless such official was
found gquilty by competent court of law. Contents of FIR would remain

unsubstantiated allegations, and based on the same, maximum penalty could not

- be imposed upon a civil servant. Reliance is placed on PLJ 2015 Tr.C. (Services)

197, PL3 2015 Tr.C. (Services) 208 and PLJ 2015 Tr.C. (Services) 152. As is
evident from their comments, the respondents were well aware that FIR was
lodged against the appellant and that his absence was not willful, but the
respondents instead of taking lenient view, proceeded the appellant ih haste and
did not afford appropriate opportunity of defense rather conducted proceedings
only to the extent of fulfillment of codal formalities, hence the appellant was
condemned unheard.A In case of imposing major penalty, principle of natural
justice requires that a regular inquiry be conducted in matter and opportunity of

defense may be provided to civil servant proceeded against. Moreover, if a civil J
servant is dismissed from service on account of his involvement in criminal case,
then he would have been well within his right to claim re-instatement in service
after acquittal from that case. Reliance is placed on 2017 PLC (CS) 1076. In 2012
502, it has bee.n held that if a person is acquitted of a charge, the
presumption would be that he was innocent. Moreover, after acquittal of the
appellant in the criminal case, there was no materiél available with the authorities
to take action and impose major penalty. Reliance is placed on 2003 SCMR 207

and 2002 SCMR 57, 1993 PLC (CS) 460

06. We are also mindful of'the question of limitation, as the appellant filed
departmental appeal after earning acquittal from the charges leveled against him,
but-the circumstances in the instant appeal are eccentric, which requires .dealing
in a distinguishable manner, if compared with numerous cases decided by this
Tribunal as well as superior court, where government employees remain fugitive

from law for years, but in case of the appellant, major penalty was awarded




within less time from the date of institution of criminal case. The august Supreme
Court of Pakistan it its judgment reported as PLD 2010 SC 695 has held that it

would have been a futile attempt on part of civil servant to challenge his removal
“from servi.cé before earning acquittal in the relevant criminal case. It was unjust
ahd oppressive to. penalize civil servant for not filing his departmental appeal
before earning his acquittal in criminal case, which had formed the foundation for
his removal from service. Moreover, it is a well settled legal propqsition that
decision of cases on merit is always encouraged instead of noh-suiting litigants on
technical reason including ground of limitation. Reliance is placed on 2004 PLC

(CS) 1014 and 1999. SCMR 880.

07. We are of the considered opinion that the appellant was illegally kept
away from performance of his duty by dealing him under irrelevant law and now
in case of his acquittal, no further material is available with respondent to
maintain such penalty. In view of the foregoing discussion, the instant appeal is
accepted. The impugned order is set aside and the appellant is re-instated in
service with all back benéﬁts. Parties are left to bear their own costs. File be

consigned to record room.

ANNOUNCED
31.01.2022

N/

(AHMAD SULTAN TAREEN) (ATIQ-UR-REHMAN WAZIR)
CHAIRMAN MEMBER (E)
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ip? ORDER
“ 31.01.2022 - Learned counsel for the appellant present. Mr. Muhammad Adeel

Butt, Additional Advocate General for respondent present. Arguments

heard and record perused.

Vide our detailed judgment of today, -separateiy placed on file, the
instant appeal is accepted. The impugned order is set aside and the
~appellant is re-instated in service with all back benefits. Parties are left to

bear their own costs. File be consigned to record room.

ANNOUNCED
131.01.2022

(AHMN) (ATIQ-IEW

CHAIRMAN MEMBER (E)




12.11.2021

27.01.2022 . Appellant alongwith his counsel present. Mr. . - -

Appellant in person present

Kablr Ullah Khattak Iearned Additional Advocate General
anngwﬂh Mr. Fakhar Alam Law Officer for respondents present.

'Written reply/comments ‘on behalf of the respondentsl

submitted which is placed on flle A copy of the same is handed

over to the appellant. Appellant seeks adjournment on the ground

that his_counsel is out of station. Adjourned. To come up for |

arguments on 27. 01 2022 before D.B.

. (MianMuhaM\ (Rozina‘_-Rehman)

- Member (E) A ~ Member (J)

‘Naseer-ud-Din,  Assistant ~ Advocate  General for

. respondents present.

Due to paucity of time, arguments could not be

heard. To come up for arguments before the D.B on-
31.01.2022.

(Atig-Ur-Rehman Wazir) Cha%( ,

Member (E)




: 24.03.2021 Counsel for the appellant present Prelrmmary arguments .
heard. Record perused

’ ' . Points raised need consnderatlon Instant appeal is admitted
Appellaqr Deposited for regular heanng sub]ect to alI legal exceptlons The appellant

Notice be issued to the respondents. To come up for written

P

reply/comments onz& /] C& 2021 before S.B.

28.06.202i Counsel for appellant present.

Kabir Ullah Khattak Iearned Addltlonal Advocate

General alongwrth Alamzeb S.C for respondents present.

The respondents hav_e_ not submitted written reply.

| . They are required to submit written: reply/comments in

y,}m&,y‘eg//ya\mﬂj office within 10 days positively. If the written

e Af ¢94 m‘af reply/comments are not submitted in office within

e Ig” 49\% nel bcen stipulated time, the office shall submit the file with a report

bwb_w.{?@d of non-compliance. File to come up for arguments on
12.11.2021 before D.B.

(RozinfRehman)
Member(J).
P.S A ‘
28.07.2021 ' Learned Addl. A.G be reminded about the omission

and for submission of Reply/comments W|th|n extended
time of 10 days L :
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Court of

Form- A

FORM OF ORDER SHEET .

Case No.-

[ D’ (/( M’\g’ j/2020

S.No. Date of order Order or other proceedings with signature of judge
proceedings :
1 2 3
ST .
. Ashf Kh i _
1. 18/11/2020 The appeal of Mr A;shfaq Ahmad Khan resubmitted today by Mr
‘ Adnan Khan Advocate may t?e entered in the Institution Register and put up
Y :
R to the Worthy Chairman for proper order please.
| : ey
REGISTRAR °
5. This case is entrusted to S. Bench for preliminary hearing to be put
up there on Of)cl ))—0'24 ‘
01.01.2021 Nemo for appellant, CHAIRMAN
. I
Case is adjourned to 24.03.2021 for preliminary hearing,
before S.B. I
‘ (Rozina Rehman)
. Member (J)
i
I
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The appeal of Mr. Ashfaq Ahmad Khan ex-superintendent Provisional Assembly KP received
today i.e. on 07.10. 2020'is mcomplete on the followmg score WhICh |s returned to the counsel

for the appellant for completlon and resubm;ssmn wrthm 15 days
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I
%

1- Memorandum of appeal may be got signed by the counsel.
2- Index of the appeal may be prepared accordlng to the Khyber Pakhtunkhwa Sorv:ce
Tribunal rules 1974. . A
@ Copies of charge sheet, statement of ailegatlons show cause notice, enquary report and
replies thereto are not attached with the appeal WhICh may be placed on it.
4- Wakalat nama in favour of appellant be placed on file.
|

5- Annexures of the appeal are not in sequence which may be annexed serial wise as
mentloned inthe memo of appeal. :

6- ~Annexures ofthe appeal may be attested.
Annexures ofthe appeal may be flagged.

8- Five more cop|es/sets of the appeal .along with annexures i.e.. complete in all respect
may also be submitted with the appeal. :

No. M?é

/ST,
Dt. "2 /[0 2020.

'REGISTRAR "»
SERVICE TRIBUNAL - *
KHYBER PAKHTUNKHWA

' IR ' ‘ PESHAWAR.
. Mr. Adnan Aman Adv. Pesh. ] W

.

K@Pedad 5
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* BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
’ PESHAWAR
SERVICE APPEAL NO. /2020 A
Ishfag Ahmad Vv/S The Govt. of Khybe'r‘Pa khtunkhwa *
' & others, 3
o INDEX —
TSTNON | I O FANNEXY|JPAC
.,  1. Memo of Appeal
. ’ - - [
E' 2. |Affidavit L
%J“ 3. Addr,es.ses,gf‘,the Parties F
k 4. | Copy of.'Appointment Order ' ' A %
5 Copy of Pr‘omotlon Order dated 24.09.2011 B&C q _10
i & Notification dated 10.10.2011
Copy of the FIR and impugned order dated | .- :
i ® 101-04-2015 D&D/II-12
: 7. | Copy of Judgment dated 05.03.2020 E |13-26
k _ 8 Copy of the Departmental Appeal dated . 97
) ‘ 11.06.2020 ,
r 9. [ Copy of Order dated 03.04.2019 G :L? )
il 10. | Wakalat Nama 17 e
- '
z
? Appellant
.
: Ao
P ASHFAQ AHMAD KHAN
|t Through
: .
B ADNAN AMAN
" Advocate,
\ Dated: 08-10-2020 High Court(s), Peshawar.
¢ 0321-9853530
¢ |
3
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'I_BEFO-RE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAIH
o PESHAWAR '

SERVICE APPEAL NO. Mf (/iblf /Zozo ‘

ASHFAQ AHMAD KHAN s/0 Sandal Khan, Ex-Superintendent (B-17)
Provincial Assembly of Khyber Pakhtunkhwa, Peshawar Khybher p
r/o Budhni, Tehsil & Distict Peshawan. . Serviee pontulhwg

DOervige Trivun, al
+-APPELLANT,
dry Nu

- Vemsus D‘.w..aﬁgzqzoy,o
1.

THE GOVT. OF KHYBER PAKHTUNKHWA
through Secretary, Provincial Assembly,
Khyber Pakhtunkhwa, Peshawar.

2, The Seéfetary Provincial Assembly
Khyber Pakhtunkhwa, Peshawar

3. THE ASSISTANT SECRETARY (ADMN)
Provincial Assembly Khyber Pakhtun.khwa, Peshawar.
L eeseeseseceseeeenearrans RESFONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICES TRIBUNAL ACT, 1974 AGAINST THE IMPUGNED ORDER
DATED 01-04-2015 WHEREBY MAJOR PENALTY OF REMOVAL FROM
SERVICE WAS IMPOSED UPON THE APPELLANT AND AGAINST THE °
ORDER OF DEPARTMENTAL APPELLATE AUTHORITY DATED MiL WHO
VIDE THE SAME DID NOY PASS ANY APPROPRIATE ORDER OVER THE

DEPARTMENTAL APPEAL OF THE APPELLANT WITH!N STATUTORY
PERIOD OF 90 DAYS.

e
PRAYER:
edto-day et someal the oy
By accepting this appeal the impugned removal order datoe:
Kegrs; irap 01.04.2015 may very kindly be set aside and the appellant .)L
2 ﬁ” 2’”’” reinstated in service with all back benefits. .fmy other remaeuy whizh
%g this august Tribunal deems fit and approprlate 1nay also be pazsed in
:'z%_ favour of the appellant.
X
g ~ gRespectfullv Sheweth: ; ‘
//?g "& Brief facts which give rise to the instant appeal are as under:- . . o ‘
)4



i “.,"{.' C._‘ A:_‘ _:'v :'i . . .
That the appellant was ‘initially appointed as Assistant in the
respondents’ institution vide ordei‘dated 14.05.2005, after fulfilling all. -

the codal formalities for the said post. Copy of Appomtment Order is ;

attached as ANNEXURE .....cceeuvererenencscrsnnens A. £

That that appellant after appointment submitted his arrival repc')rt'
before the competent authority and started performing his duty quite

~ efficiently, whole heartedly and upto the entire satisfaction of his high

ups.

That appeilant after having a considerable length of service as
Assistant, was promoted to the post of Superintendent (BPS-16) now
(BPS-17) vide order dated 24-09-2011 and accordingly the appellant

- took over the charge of his post as Superintendent vide notification

dated 10-10-2011. Copy of Promotion Order dated 24.09.2011 & Notification
dated 10.10.2011 is attached as ANNEXURE et e naes B&C.

That the appellant while performing his duty was booked in a

. concocted and in this respect an FIR No. 19 dated 11.01.2015 was

registered against the appellant and three other accused, under
section 302/324/34 PPC in Police Station Cham.ka‘ni,-Peshawar,. hence,
the appellant informed the competent éufhority and accord'ingly;the-
competent authority issued suspension order followed by the

impugned removal order dated 01-04-2015 without waiting for the

outcome of the final decision on FIR No. 19. Copy of the FIR and i‘mpugned
order dated 01-04-2015 is attached as ANNEXURE ........coveeciiiensisesssanens .. D&D/1.

That the appellant after facing the trial in the criminal case in a
competent court of Law whereby trial was started on 18-05-2017 and
the trial court after going through the whole available record on fsle
honourably acquitted the appellant from the charges leveled agamst

the appellant vide judgment dated 05-03-2020. Copy ofJudgment dated
05.03.2020 is attached as ANNEXURE .coovvvrniinrmnrnenm st sneianase i s E.

That, the appellant after receiving the attested copy of judgment
unfortunately virus namely COVID-19 shackled in grip the whole world
and lockdown was imposed and accordingly after the lock down which
ended in June 2020, the appellant filed Departmé'ntal Appeal dated
11-06-2020 which was properly issued dairy No. 823 but the same has

not been.responded till date. Copy of Departmental Appeal dated 11.06.2020
is attached as ANNEXURE .......cccoveriremnineesicnnsesicscsnnnnnes F.
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That the appellant having no other efficacious, ade'qbuate and alternate
remedy but to approach this Honourable Tribunal on the following
grounds amongst others: '

GROUND S:-

A.

That the impugned removal order dated 01-04-2015 of the
respondents issued to the appellant is against the Law, Rules, Fact &
material available on record hence not tenable in the eye of Law and is
liable to be set aside. -

That the respondents have not acted in accordance with Law and the
Rules governing on the subject matter by issuing the impugned

- removal order dated 01-04-2015 hence not tenable in the eye of Law.

That no charge sheet, no statement of allegation what so ever been
served upon the appellant while issuing the impugned removal order
dated 01-04-2015.

That no proper inquiry has been conducted by the respondents while
issuing the impugned removal order dated 01-04-2015 which is pre‘- '
requisite as per various judgments of the apex Court for imposing a
major penalty. '

That, the appellant has been acquitte,d “from the charges Ieveted
against the appellant by the competent court of Law hence, entitled to
be reinstated into service with all back benefits.

That, the respondents have acted in a hasty manner while issuing the
impugned removal order dated 01-04-2015 without waiting for the
outcome of the criminal case registered against the appellant. '

That the respondent while passing impugned action of removal from
service vide dated 01-04-2015 was initiated and taken to its logical
conclusion under a misconception of law and under a wrong law
hence it had vitiated entire proceedings including final appellate order
dated 01-04-2015, which could not be sustained under the law and is
liable to be struck down. |



v H.  That, the respondent Deépartment are required to keep the appellant
under suspension till the final outcome of the criminal case and issuing -
the impugned removal order dated 01-04-2015 is the result of
mismanagement on "the part of the respondent which is not
sustainable and is liable to be struck down by this Honourable tribunal. '

\
| " That the act of the respondents by passing the imbugned removal
order date 01-04-2015 is clear violation of Article- 38 (e} of the™ . |
Constitution of Islamic republic of Pakistan which states that: ., . . B TR

“to reduce disparity in the income and earning. of the ihdividual., i

including the persons in Service of Pakistan”.

J. That the co-accused namely Aftab Ahmad (brother of the appellant)
who was employed as Electrician in Directorate General Health
Services, has already been re-instated by his d,ebartment vide order

" dated 03.04.2019, but in case in hand,_ﬁhe same has been denied to
‘the appellant and thus he has been treated unequally as g’uarénf‘eéd
under Article-4 & 25 of the Constituti'on, therefore, this _an"ble

Tribunal needs to interfere to meet the ends of justice. Copy of Ordér
dated 03.04.2019 is attached as ANNEXURE ......cccccevvevrereraersioens G

K. That any other grounds will be raised at the time of arguments with |
prior permission of this Honourable Tribunal. -

It is, therefore most humbly prayed that on acceptahce of the
instant service appeal, the impugned removal order dated 01-04-2015
and the order of departmental appellate authority dated Nil, whereby
no order was passed over the departmental appeal of the appellant
within the statutory period of 90 days, may very kindly be set aside,
and the appellant be re-instated into service with all back benefits. |

OR | |

Any other order/ remedy which this august Tribunal deems fit

may also be awarded in favour of the appellant. |

e
A2

ASHFAQ AHMAD KHAN

Through -
'"ADNAN AMAN

‘Advocate, @f//

Dated: 08-10-2020 : . High Court{s), Peshawar.
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1‘“ A BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
- PESHAWAR
~ SERVICE APPEAL NO. > /2020
~Ishfag Ahmad v/s The GO\—It. Qf'Khyber‘PakhtunkhWa" ‘
: . -& others:
/
AFFIDAVIT

l, Ashfag Ahmad Khan S/o Sandal Khan 'R/.o- Budhni, Tensil & Ijiéfrict"' '_
‘ Peshawar (Ex- Superintendent (B-17), Pro'\)incial Assembly of Khyber .
Pakhtunkhwa, Peshawar), do hereby solemnly affirm and declare on oath -
- - that the contents of the accompanying Service Appeal are true’-and correct

to the best of my knowledge and belief and nothing has been kept concealed

‘ ( : A/fgma g
KHAUD MAHMO

DEPONENTsn5

from this Hon’ble Tribunal.

Advecate
Oath Commissioner ' o
Peshawar Hight Court = . - R T

ST T




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

v PESHAWAR
SERVICE APPEAL NO.___ /2020
Ishfag Ahmad /s The Govt. of Khyber Pakhtunkhwa

& others

ADDRESSES OF THE PARTIES

APPELLANT:

| ASHFAQ AHMAD KHAN s/o Sandal Khan, Ex-Superintendent (B-17)

Provincial Assembly of Khyber Pakhtunkhwa, Peshawar
R/o Budhni, Tehsil & District Peshawar.

RESPONDENTS:

1. THE GOVT. OF KHYBER PAKHTUNKHWA
through Secretary, Provincial Assembly,
Khyber Pakhtunkhwa, Peshawar.

2. THE SECRETARY PROVINCIAL ASSEMBLY,
Khyber Pakhtunkhwa, Peshawar.

3. THE ASSISTANT SECRETARY ,
Provincial Assembly Khyber Pakhtunkhwa Peshawar

~Appellant.

| 4@ u..ccécvg .

ASHFAQ AHMAD KH

Through
ADNAN AMAN fww
L | : Advocate, Q&/ i
Dated: 08-10-2020. A ' 'ngh Court(s) Peshawar.



R " Dated Peshawar, the 14,/05/2005

No. PAINWFP/Admn/2005/ ) 2221 Mr. Ishafaq Ahmad Kiian S/O Sandal

Khan of DlstrlctPeshawar,1sherebyapp01nted as Assistant in (BPS!11), on purely

temporary basis, with*

.mc‘c'i'i‘jaté‘jfje"ffééf}:'ix'i\‘r':it-l-f‘"-u"s’ual allowances as admissible under the
tules on the following termis and*conditions:- -
1. His employment in this-Secretariat is purely temporary and his services are liable

to be terminated without assigning any reason of 14 days notice or on payment of
14 days salary in lieu of the notice period.

2. In case he wi‘shés to feéigﬁ-hé. will be required to given 14 days notice or deposit
14 days salary in lieu thereof, = - . -

¢ 3. He will be .‘govemed by :such : rules & orders relating to leave, travelling
allowance, medigal.attiendance, Pay etc as may be issued by the Government for
the category of Government Servants to which he will belong.

4. He will be - governed by the NWFP, Provincial Assembly Secretariat
(Recruitment) Rules, 1974 and ‘such other orders issued from time to time as are
made applicable to the staff of this Secretariat.

5. He will also - produce’ his original -certificate in connection with qualification

~ besides, domicile, character, antecedents, health and age certificate as required
under'the rules. " =~ .

6. He will joinldu.tyfalt‘hvis own expense.

|

e " BYORDER OF MR. SPEAKER.
Mo
SRR o SD/-
Y o SECRETARY,
o | PROVINCIAL ASSEMBLY OF NWFP

E.No.PA/NWFP/Admn/2005/_ [ 3.92.2 —+ 3« dated 1Y /05/2005.

Copy of the above is forwarded for information and necessary action to:-

1- The Accountant General, NWFP, Peshawar,
2- Mr.:Ashtfaq:Ahmad Khan $/0 Sandal Khan R/O Village Budni Tehsil &
District Peshawar. .
3- Pay Bill Clerk, Provincial Assembly of NWFP.
4- Personal file of the official concerned. -
. ASSISTANT ¢

PROVINCIAL ASKIIM I_,;’ OF N.W. D,

 PROVINCIAL ASSEMBLY OF N.W.F.P. Af,ﬂ,wu,c -

A

it
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PROVINCIAL ASSEMBLY OF KHYBER PAKHTUNKHWA

<
1«?«.5 .

NOTIFICATION
' . Dated Peshawar, the_J_{y /09/2011.
NO.PA./K.P/Admn:/2011/ (—(6 i_a‘ 2L On recommendation of the Departmental

Promotion/Recruitment Committee No.II, the Competent Authority is pleased to promote Mr.
Ashfaq Ahmad Khan, Assistant BPS-14, against the vacant post of querintendeqt BPS-16° |

(Gazetted) with immediate effect. _ ‘ |

SD/-
SECRETARY, .
4 PROVINCIAL ASSEMBLY OF KHYBER
S - PAKHTUNKHWA ‘

ENOPAKP/Admn/2011/____ UL 3 9. 9@ Dated 2.6 10972011,

Copy of the above is forwarded for infoﬁ__rgation & necessary action to: -

The Accouﬁtant General, Khyber Pakhtunkhwa, Peshawar.
The Manager, Go’v"c Printing Press, Peshawar. .
Mr. Ashfaq Ahmad Khan,.Superintgndent, Provincial Assembiy of Khyber Pakhtunkhwa.
‘Pay Bill Clerk, Prdvinpia_l Assenibly of Khyber Pakhtunkhwa.

Personal file of the officer concerned. ' ,

ASSISTANT SECRETARY (ADMN),
PROVINCIAL ASSEMBLY OF KHYBER

&%{“} o . o PAKHTUNKHWA -

R
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PROVINCIAL ASSEBLY OF KHYBER PAKHTUNKHWE™ .

NOTIFICATION

Dated Peshawar, the 12/ 1© /2011,

NO.PAKK.P/Admn:2011/__ 48 SF®  1n pursuance of this Secretariat Noification
- No.PA/K.P/Admn:/2011/46293 dated 24-09-2011, Mr. Ashfaq Ahmad Khan, assumed the

charge of the post of Superintendent BPS-16, Provincial Assembly Secretariat of Khyber
. Pakhtunkhwa, on the fore-noon of 24-09-2011.

SD/-
) SECRETARY ,
| PROVINCIAL ASSEMBLY OF KHYBER
PAKHTUNKHWA
ENOPA/K P/Admn2011/_48S 9 — 48 Dated o /@ /2011,

Copy of the above is forwarded for information and necessary action to: -

1. The Accountant General, Khyber Pakhtunkhwa, Peshawar.

2., , The Manager, Government Printing Press, Peshawar.

3. / The officer concerned. '

4.  Pay Bill Clerk, Provincial Assembly of Khyber Pakhtunkhwa.
5. Personal file of the officer concerned.

ASSISTANT SECRETARY (ADMN)
PROVINCIAL ASSEMBLY OF KHYBER
PAKHTUNKHWA

~a¥
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found absent from duty with effect from 12-01-2015.

N

i
\ v
e bt S ear
r L T

VLo
»oed R oy Sy
Ahmad .

2015/ 7634 WHEREAS, you M, Ashfaq Khan,
ukhtunkhwe; have been

Superintendent .(BPS-17); Provinclal Assembly of Khyber P

AND WHEREAS, a copy of FIR vide NQ_.-19,Daited 11-01-2015 under Section
PPC.302/324/34 received to the office under which you wer€-involved in. a murder case
and as a result you were suspended from service vide this: Secretariat. Office Order
No.PA/KP/Admn/2015/2152 dated 23-01-2015: .. = L R

Vo
!

i

AND WHEREAS, this Secretariat. issued A.D- register letter. vide

No.PA/KP/Admn/2015/2916 dated 03-02-2015 at your home address with the direction

to-resume duty within fifteen (15) days but you failed to do so and remained absent from
duty. ‘

AND WHEREAS, a Notice was published in two leading Newspapers with the
direction to resume duty within fifteen (15) days but you also failed to join the office -

* within stipulated period. -

- NOW THEREFORE, in exercise of the powers conferred on him by rule-9 of the
Khyber: Pakhtunkhwa, Govt Servants (Efficiency & Discipline) Rules 2011, the
competent authority has imposed upon you a Major Penalty of Removal from Service
with immediate effect on account of continuously absence from the office.

BY ORDER OF THE SPEAKER
spi-
| SECRETARY
PROVINCIAL ASSEMBLY OF KHYBER
PAKHTUNKHWA

Endt No.PA/KP/Admn/2015/__7633 =35  Dated 0\ /03/2015.

" Copy of the above is forwarded for information to: -

1. The Accountant General, Khyber Pakhtunkhwa, Peshawar | ‘
"2, Pay Bill Clerk, Provincial Assembly of Khyber Pakhtunkhwa. :
/ Mr. Ashfaq Ahmad Khai (Ex-Superintendent) S/O Sandal Khan, R/O Village

Budni, near Akbar Poora, Tehsil & District Peshawar.
4. Personal file of Ex-Officer concerned:

\

" ASSISTANT SECRE

S

KHYBER

» Yl ‘ . PROVINCIAL ASSEMBLY OF
A PAKI-I’J_LHNKHWA
!

L



IN THE COURT OF AMER ALI -
ADDITIONAL DISTRICT & SESSIONS JUDGE/ @ '
MODEL CRIMINAL TRIAL COURT,

PESHAWAR
Cuse No. . 163/MC-SC of 2019 | A’Y\ YLEXU YL
Date of Institution 18052017 B w7
Date of Transfer to this Court  04/1 /2019 '. - E
Date of Decision 05/03/2020 o |
State vovveeereniiniininn vS...... 1) Ashfaq Ahmad

2) Aftab Abmad sons of Sandal

3) Muhammad Ali s/o Khalil

4) Liaqat Ali s/o Sher Bahadar

All residents of Budhni, Peshawar -
(Accused facing trial) '

CASE FIR No. 19 DATED 11.01.2015 U/S
102/324/34 PPC OF POLICE STATION
CHAMKANI, PESHAWAR

JUDGMENT

1. . As per narratilon ‘of FIR, Mukhtiar Ullah Khan SI of PS
Chamkani on receipt of ipformation regarding the occurrence
reached the casﬁalty of LRH Peshawar wﬁere at 1415hours the
complainant Mehmoo'd‘ Khan alongside the dead body of his
@.‘ brother Am_]ld reported that he alongwith Rifagat Khan and ,
\\w\/ Sadaqat I!(han .wére present at the spot of occurrence when at
: 1300hours, due‘ to a dispute over water course/drainage a verbal

altercation took _place between them and the accused namely .

ATTESTED
a § L 8 Ui B Tgh q Ahmad Aftab Ahmad sons of Sandal Muhammad Ali s/o

; [!\13 ﬂ)g/"‘

R S e et Tha
A S B '.,,-.,.,:2 A"(.'::M YN
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Khalil and Liaqat s/o Sher Bahadar who were alfea'd‘y present duly
armed. On the direction.of accused Muhammad Ali and Liaqat the
accuse Ashfaq and Aftab started firing at them with their
respective firearms, resultantly the deceased Amjad sustained
firearm injuries and died at the spot. The complamant and his
other compamon remamed unhurt, being unarmed they were
unable to retahate The deceased was brought to the LRH
Poshawar for confirming his dcuth where his death was confirmed.
After completion of investigation', initially complete challan
u/s 512 Cr.PC was submitted against the a.‘ccusedl as they were
absconding. Subsequently, the accused facing trial were arrested
and their|supplementary challan were submitted. The accused
were summoned who appeared on bail. After compliance of
provisfon; of section 265-C Cr.PC, formal charge Was frarﬁed
against the accused facing trial, to .which they pl]eaded not guilfy

and claimed trial Hence Prosecution witnesses were summoned.

Gist of evidence produced by Prosecution is as 1|1nder
PW-1 Inam Ullah identified the dead body of the
deceased before the pohce as well as doctor. -
PW-Z Amjid Ali is marginal witness to recovery memvo
Ex.PW2/1 vide which the IO recovered and tcok into

possession blood stained earth from the spot, 27 empties

vt/
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memo Ex.PW2/2 vide which the TO took into possession

blood stained garments of deceased.
PW-3 Ibrahim Khan Inspector submitted complete

challan Ex.PW3/1 u/sv 512 Cr.PC against the accused

' PW-4 Mehmood Khan is the complainant of instant

case.

PW-5 Rifaqat is the eyewitness of the oceurrence. -

Pw-6 Muhammad Anwar SI on receipt of murasila
incorporated its cbnl.cnt.s into FIR Ex.PA.

PW-7 Wali Khan Sl is in\(cstigutlon officer of instant
case staled that aRer registration 6f case FIR,
investigation was entrusted to Inayat ur Rehman ASI but
‘as he was relative of both the parties, therefore, on his |
request the investigation was taken from him and

entrusted to him. He proceeded to the spot and prepared ‘

 the site plan Ex.PB at the instance of complainant. During

spot inspection he took into possession blood stained

. earth from the p[ace' of deceased and 27 erhpties Qf

7.62bore from the spot vide recovery m}:mo_ already

- exhibited as Ex.PW2/1 and sealed the same into parcel

No. 1 ExP-1 & 2 ExP-2 respectively. Similarly, also
took into possession blood stained garments of deceased
and sealed the same into parcel No. 3 Ex.P-3 vide .

ecovery memo alréady exhibited as Ex.PW2/2. He vide

pplication Ex.PW7/1 sent the blood stained articles to

Page 3 of 14
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FSL vide application Ex.PW7/2, sent the empties to FSL,

reports whereof are ExPZ & Ex.PZ/1. He also placed on

fle list of LRs of deceased ExPW7/3. He vide

application Ex.PW7/4 applied and obtained warrant of
arrest ws 204 Cr.PC and similarly, vide application
Ex.PW7/5 applied and obtainled proclamation notice /s
87 Cr.PC against the accused which were obtained and ‘
handed over to DFC concerned for its execution. He also
placed on file PM documents of the dcceased. Similarly,
he also placed on file photocopics of the civil cluit. After
complctlon ol investigution the caso [’ilc was handed over
to SHO for submission of challan u/s 512 CrPC.

After recalling of BBA of accusccl Muhammad

Ali, he formally arrested hin: and 1ssued his card of arrest

Ex.PW7/6. He vide appllcatlon Ex.PW7/7 produced him

before the Court of JMIC and obtamed 01 days custody
He intcrrogeted him. On expiry of police custody vide
application :Ex.PW7/8 for obtaining his further study,
which was declined and the accused was sent to judicial
lockup He fecorded the stetement of acchsed u/c 161 °
Cr PC he recorded the statement of PWs u/s 161 Cr. PC
After comp]e‘uon of investigation, he handed over the

case file to SHO for submission of supplementary challan

~ against the accused Muhammad Al

Page 4 of 14
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PW-8 Ghafar Ali Inspector'submitted supplementary

challan Ex.PW8/1 against the accused Liagat

PVV-9 Ghani Khan DSP submitted supplementary
challan Ex.PW8/1 against the accused Ishfaq |
PW-10 Humayyun Khan SI submitted éupplementary
challéﬂ Ex.PW8/1 against the aécused Muhammad Ali
PW-11 Dr. Muhammad Khalid conducted autopsy on
dead body of the deceased Amjad. In this respect the post
mortem report is EX.PM.

PW-12 Naheed Khan SI stated that on 01/10/2016, after
BBA was recalled by ‘the court, he formally arrested the
aceused vide card of arrost exhibited as Ex.PW-12/ I
Vide applicntion Ex-PW-12/2, produced the accused
before the court of IMIC for physical custody. The same

was allowed and two days police custody was granted. .

 After expiry of the police custody, he again produced the

accused before the court of JMIC for further custody vide
my application Ex-PW-12/3, the same was turried down
and the accused was sént to the judicial lockup.

PW13 Nabi Gul constable No. 1545 escorted the déad
body of deceased from LRH to KNIIC for PM
examination. |

PW-14 'Amjad Khan ASI partially investigated the

idstant case. Accused Ishfaq Ahmad came to the PS and

dered himself before the police, so Mushtéq Khaﬁ

Page 5 of 14
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issued his card of arrest which is Ex.PW14/1. He also

placed on file the DD No 27 dated 31.10.2017 showing
the arrest of accused, the copy of which is Ex. PW14/2
Accused was handed over to him for investigation, so
vide app!icafion Ex.PW14/3, produced the accusedAbefore
the learned JMIC Peshawar for obtaining 10 days po]ic¢
custody which was accepted for tvyo days. The accused .
led the police party to the spot where he pointed out the
spot and in this respect he prepared pointation memo
EX.PW14/4. He recorded statement of acéused as well as
the PWs u/s 161 Cr.PC. He alsd made photography of
nceused  during ﬂbol,' pointation, the pho‘togrnphs are
12x.PC (06 in numbers). Aler explry period of custm‘ly,
produced the accused before the learned :.IMiC Peshawar
for recording his conlessional statement vide application
Ex.PW14/5 where the accused refused to record .his,
statement and he was remanded to the jail. He handed
over the case file to the SHO for submission of challan.
Similarfy, accused Aftab was also arrested on
29.1.2018 by Hameed Khan ASI who issued his card of
arrest which is Ex'.PW14/6 which is correct and correctly
bears the signature of Hameed Khan ASL }:IIe.also place&
on file the DD No.5 dated 29.1.2018, the copy of which is
PW14/7 Accused was handed over to him for

vestigation, “so vide. application Ex.PW14/8, he

Page 6 of 14
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produced the accused before the learned JMIC Peshawar

for 6btaining 10 days police custody which was accepted
’- for Atvs.fo days, The accused led the police party to the spot
where he pointed out the spot ar;d in this respect prepared
pointation memo Ex.PW14/9. He recorded statement of
accused as v;fell as the PWs u/s 161 Cr.PC. He also made
photograﬁhy of accused during spot pointation, the
photographs are Ex.PC/1 (03 in numbers). After expiry
period of custody, p‘roduced the accused before the
learned ;IMIC Peshawar for recording his confessional
statement vide application Ex.PW14/'10 where the
accused refused to record his statement and he was
remanded to the joil. He handed over the case file to the
SHO for submission of chaliin,

PW-15 Mukhtiar Ullah Khan Inspector stated that on
obtaining information rushed to the LRH Peshawar where
the complainant reported the matter to him which he
reduced into Murasila Ex.PA/1 which was read over and
explained :to the complainant and .aﬁcr admittiné the
sarﬁe, he signéd the same while endorsed by PW Sadagat.
He aléo prepared the injul;y sheet Ex.P{NIS/I and inquest
report Ex.PW15/2 and sent the dcgd body of the deceased
for mortuary foy PM under Ifhe escort of constable Nabi '
Gul and sent the murasila through constagle Irfan to the

“for' registration of FIR. The scribe of FIR namely

Page 7 of 14




Muhammad Anwar SI who is now dead, being remained

in the same PS, he is well conversant to his handwriting

and signature.

P;osécution abaqdoned the remaining PWs and closed its:
evidence_.

4. ‘St‘elxtements of a_ccused were recorded wherein they claimed
innocence and denied the charges. They did not wish to bé
examined bn oath nor wanted to produce defence.

5. Thereafter arguments of learned Dy.PP fdr State assistedlby
1earﬁ,ed counsel for cdrﬁplainant and learned counsel for the
accused have been heard and record perused. |

6 Learned Dy.PP for the State assisted byﬁ Jearned counsel for
complainant have argued thot the accused fucing trial have beon
‘charged in a promptly lodged FIR as the time of occurrence was
1300hours while the report was lodged within one hour and 15.
minutes which considering the distance betwgen the spot and the

LRH sthld be considered as promptly lodged thus'excluding the

& possibility of false implication after deliberation and consultation.

It is a day light occurrence the parties were well known to each
other, hence, there is no question of misidentification. Motive

behind -the occurrence is proved from the record as civil suit

(e A R ITER ding the motive i.e. water course was alrea|dy pending,.
Z B i : ’
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cific roles have been attributed to all the accused ie. the
" Page8of 14 |




accused—,Liiaqat and Muhammad Ali are charged for raising the
H : |

Lalkara wliile accused Ashfaq and Aftab are charged for effective
firing. Rechvery of crime empties and blood from the spot proves
the spot of occurrence. The FSL report in re’spel:t of the crime

empties shows that they were fired from different weapons, thus_

further corroborating the prosecution case. the complainant as well

as the .ey‘ewitness have given confidence inspiring testimony
regarding the mode and manner in which the occurrence took

place as well as the spot. PW Rifaqat is an independent witness as

he is reiative of both the parties. The prosecution through

overwhelming evidence has proved its case against the accused

beyond shadow of doubt and all the acéused are liable fbr'the
murder of deceased which was committed in furtherance of their
common intention,

On the other hand learned counsel for the accused hos
argued that it is case of exaggerated charge as besides two accused

charged for Lalkara while two accused were charged for effective

firing inspite of the fact that the deceased sustained a single’

firearm: injury. The recovery of crime empties from the spot is also
doubtful [the marginal witness thereto during cross examination

stated that the parcels were not sealed in his presence and no

monogram was affixed. The report regarding the occurrence was

at 1415hours whereas according to the OPD al:hit available .

|
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on file the dead body of the deceased was available in LRH at

1341hours| the delay of:said 30 minutes has not been explained.

No identifiers of the dead boldy are mentioned in tHe inquest report
which shox'vé that the same was brought to the LRH by those other
than the complainant and the alleged eyewitnesscg énd the same
was unattended. The: pfesence of the complainant was procured
later on. Tlhough there is a permanent pblice post situated at LRH

no report was made in the said permanent police post which raises.

" further doubts over the mode and manner of lodging of report. The

®

prosecution has thus failed to bring home the guilt of the accused.

Criminal law was set in motion on the basis of report
lodged'b'y the complainant which was reduced iﬁ the form of
murasila Ex.PA. The time of report mentioned in the murasila is
1415hours whereas according to the OPD chit Ex.PWll/x—l
annexed with the inquest report dnd PM report of the decéased the
same was issued at 1341hours as per which the @ceuscd w?m
received dead meaning that the dead body of the deceased wa{s
available in the LRH Hospital at least 30minutes prior to thle
lodging of the report. It is also an admitted fact that like all major
hospitals| there is a permanent PP having its Incharge and polli(-:e‘
contingent which fact has also been adfnitted by PW-15 who

1e report as well as the 10 of the case PW-7. However, no

was made in the said PP of LRH which coupled with the

Page 10 of 14




delay of h;alf hour between the time when the dead body-‘was
available i 1n the LRH and the lodging of report pomt towards the
report having been lodged after dehberatmn and consultatlon

Moreover,l there is also a very real posmi)lhty arising out of sald
facts that the complainant and eyewitness were not accompanying
the dead Bogl_y at all and in fact were not even present at the spot of

occurrence for had the scenario been otherwise the report would

have been lodged irnmediately aﬁer‘ the arrival of the dead body

]

and would: have been lodged in the PP LRH. '
3 . . I . v ~ - b

9. Two accused are charged for effective firing at the
deceased, however, as per the post mortem report Ex.PM the

decea}sed sustained only a single firearm entry wound over the

right mid eyebrow. Though allegedly from the spot of occurrence

27 empties of 7.62bore were recoYeretl from the spot which as per
the _FSI_; report Ex.PZ/1 were fired from different weapons yet the
'recovery of sni(l‘ empties is highly doubtful as marginal witness to
recovery memo in respect thereof examined as PW-2 during cross
examination stated that the pt?rcels were not sewed and sealed in

his presence and no monogram was affixed on the same in his

presence, Furthermore, the said empties. were taken into
possession by the IO allegegly‘on 11/01/2015 while as per the

FSL report Ex.PZ/ 1 they were reeeiveq in FSL on 26/01/2015 i.e.

T m’:}ﬁw o ‘zam%&fter eldy of 15 days WhICh 1s 1nsp1te of the fact that the FSL is
RE T RN A e

; 3 Uiy : ‘
P2 MAR 20  Pagei1of14
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on the spot. Witness volunteered that after sustaining injuries, the

deceased bécome unconscious and when he were shifting him to

| hospital, he died on‘the% {vay but I cannot say where he dzed "

12.

13.

Thus thé;fcqmplainanjcvhés negated his own version regarding the
doath of the deceased at the spot as mentioned in the

FIR/murasila.

accused is not mentioned. The complainant examined as PW-4

In the FIR/murasila the weapon of offenfe used by the

and eyewitness examined as PW-5 during their Statements have -

also not pemﬁed the type of firearms with which the accused

were armed which too point towards their not being present at the

spot.

£y

The case of other two accused attributed the role of
proverbiall Lalkara is at even weftker footing as they did not have
any direct dispute nor motive with the complainant party for the

commission of the offence and there is nothing on record to show

. that the accused charged with effective firing were under their

influence or had reason to gol on thelr command.

§

1 2 Wk X

(Examin B

sion Geud P«.sduw{i

It is established principle of administration of criminal

justice even a single meaningful doubt is enough for acquittal of

the accused, in the instant casc the case against the accused facing

£
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unable to establish- the guilt of the accused beyond reasonable
doubts, the benefit of which must be extended to the accused.
15. Hence the accused facing trial are hereby acqmtted they . "

are on ba11 their ba11 bonds are cancelled and sureties are reheved
from liabil:ity of bcnd_s. .

16. The: case prcperty be kept intact till the expiry of period of -
appeal. | | |

‘ 17.» Fivle‘ be concigﬁed to record room aﬁerA necessary '_
" completion and compilation. : T
Announced . - o &. .
05/03/2020 - : \1&/
Addl: Sessions Judge/

Model Criminal Trial Court,
; Peshawar

CERTIFICATE
Certified that this judgment consists of (14) pages, each and-
~ every page has been signed by me after making, necessary -
correction therein. ‘ | \&»
S - ' Anfer Ali :

Addl: Sessions Judge/
Model Criminal Trial Court,

f' ‘;"bdw.»‘ A B i 7] e b b ek Ser A el a M 4L e o) gg e v : r,
T e i ~ Peshawar
, >ft i 'Uu 47 o ) . ! v-w:-.::h-: T I
; o | .
Narie CERTIT HOBI‘TN SCOY,

éfm g 7
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\ - The Secretary, . . '
J Provincial Assembly of Khyber Pakhturikhwa, . iy _
Peshawar." : ’ : ‘ - F

‘Subject:. 'APPEAL FOR REINSTATMENT INTQ SERVICE. -

Respected Sir, A
-With profound veneration, it is stated:

1. That, I was appointed as Assistant on 14 -05-2005, latfer on promoted to the post of Superintendent on
2409-2011 and performed my duties with devotion up to entire satisfaction of my high ups.

2. That, I was charged in a murder case through an alleged FIR No. 19, dated 1 1-01-2015. ,

3. That, I was not present at my village on the time of accident on 11-01-2015, therefore, 1 was totally
innocent in the above FIR. Hence, in trepidation fabricated allegations planed, I left my residence and
abscond from there in order to save my life and honor <'.)f my family. |

4. That, through a letter bearing NO. PA/KP/Admn:/2015/2916, dated 03-02-2015,1 was considered absent
from my duty, which is not received, : ' ‘

5. That, the Competent Authority was also informed about FIR registered against me in a murder case on

12- 01-2015 ., .
_ 6. That, in response of FIR, the Competent Authority issued my suspension order from service vide oftice order
- NO.PA/KP/Admn:/2015/2152, dated 23-01-2015, '
. 7‘ 1 4 g0, b \ M " o . | vl
) Tence ich are uc H

a A Govermment servant comumitted to prison either for debt or on criminal charge should be
congidered us under suspension from the date of his nrrest and until the termination of the
proceedings against him ie. his suspenslon s nutomatic from the date of arrest Uil termination of
progeodings ngainst him; :

b A Qovernment servant against whom a crimlnal charge or proceeding for arrest for debt in peniding

- should also be placed under suspension by the issue of specific orders to this effect during periods
when he is not actually detained in-custody or imprisoned (e.g. whilst released or bail) if the charge
made or proceedings taken against him is connected with his position as a Government servant or

. likely to embarrass him in discharge of his duties as such or involves moral turpitude; and
. ¢ The requirement of obtaining approval of authority for extension of suspension period after every 3
months laid down in Government Servants (Efficiency and Discipline), Rules,1973 applies to
suspension ordered under these rules. Article 194 or 194- A does not mention any such requirement.
imilarly, Para I, ii, ESTACODE clearly guided Detention of Government servants under the Public

Safety Act rdveals that;-’

As soon as it comes to notice that an employee has b?en detained in prison, action should be taken.to
- place him under suspension, the period of the employee's detention [should be treated as period spent
. under] committal to prison within the meaning of article 194 C.S.R and the pay and allowances during

suspension should be regulated under F.R.53; | . : ‘

If the employ is subsequently acquitted honorably he spould be reinstated forthwith. He will be entitled

. toreceive full salary for the entire period of his absence from duty under F.R.54(a).

9. The Competent Authority took ex — parte disciplinary proceedings and imposed major penalty of
removal from service instead of considering suspension as per rules vide Notification NO. PA/KP/
Admn/2015/7633- 36, dated 01-04-2015, whereas, on the other hand trial é]ase proceedings were
pending to decide in the honorable Court. S |

10. The Honorable, Model Criminal Trial Court, Pe‘shawaxi, acknowledged me as innocent and grant me
acquittal on the charge of murder on 05-03-2020 (Copy of Court decision enclosed for ready reference).
In the light of above crystal clear explained facts and figures, it is humbly prayed that on acceptance of
this appeal, the Notification bearing NO. PA/KP/Admn/2015/7633-36, dated 01-04-2015 may please be

set- aside and my services may be reinstated on my previous position, 50 that Ifcould be able to work
under you kind control.

I'shall be very thankful for your this act of kindness. T

| . o Yours faithfully, | |
¥2 3. o ~
ARY OF HMYRER BAudTUNKEWSE . . !
D,ARV{)T :\ii{f_:!_,'. : ‘(Hi\_,ldh"lful . ‘ Ashfaq ad K-han | .
PROVINCIAL 65SEaBLY Superintendent
" Provincial Assembly

l ’ '-——-,6 » )__@ P Of Khyber Pakhtoonkhwa, Peshawar. o : : g
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" DIRECTORATE GENERAL HENLTH SERvICES
KHYBER PAKNYON ki

“‘-‘M% office Phe 0919210269 ‘-:

ervant) Issued by the then

MS LRH Peshawar vide his Office Order bearing —
4/E-1 ILRH dateq 28.01.2015 is hereby. withdrawn.

Subsequen\\y. services of Mr. Aftab Ahmad Electrician are placed at the disposal
of M'S BBS Teaching Hospital Abbottaba_d a
Operator in the interest of public service with |

gainst the vacant post of Electrician/ Generator

Endstl'. No. 3079-8

mmediate effect.
Nb:  Arrival/ departure reports should be submitted to this Directorate for
record. '
Sdixxxxxxx
DIRECTOR GENERAL HEALTH
SERVICES,; K.P K PESHAWAR.
No. 3255-58/Personnel Dated 03/04/2019
Copy forwarded to the:-
.~ 4. Hospital Director MTV LRH Peshawar..
. 2. MS BBS Teaching Hospital Abbottabad,
3. DAO Abbottabad.
/4. Official Concerned.

For information and necessary action,

- DIRECTOR (HRM)

DIRECTORATE GENERAL HEALTH
SERVICES, K.P PESHAW

L )
o

Seanned with CamSconner

o




(Power Of Attorney)
BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL |
PESHAWAR : N
% i : (Petifioner)
« - (Plaintiff)
M% ..... MW‘MJ .................................... (Ap.pliggnli).
\ ' (Appellant)
(Comploinonf} '
: - [Decree Holder} -
' ' VERSUS : .
e Gof o of KLK oo
. [(Accused]) .
. (Judgmen’r Debtor] ...
I/ We,_ The undersigned %’}OMUM{’ in the 'dbove‘ |
noted gﬂ«\/)% O\/M’JQ/M , do hereby appoint Mr. MUthmOd |

ljaz Khan Sabi, Fazal e-Wahid, Nasir Naeem Umar Khaili & Adnan -

Aman, Advocates to appear, plead, act, compromise, withdraw or refer to
arbitration for me/us as my /our counsel in the above noted matter, without any

liability for their defautt and with the authority to engage/ appoint any other

Attested & Accepted By. Signature of Executants.

Aﬂk{% M«wuf Kl
% Jﬁj Kka/\ﬂ

Advocate/Counsel at my/our matter.

Muhammad ljaz Khan Sabi (bc-10-7578)

Fazal-e-Wahid

g Qudbo

_ . = hon
Nasir Naeem Um haili f ) @'”69

| C(N))JV (\MW chezes
Adnan Aman (bc-13-4253) F@L\Q““'{' o ./’

Advocates High Court, Peshawar
B-15, Haroon Mansion, Khyber Bazar,
Peshawar Office: 091-2551553
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EFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA

' PESHAWAR

SERVICE APPEAL No-14445/20

Ashfaq Ahmad Khan S/O Sandal Khan , Ex-Superintendent Provincial Assembly Secretariat

Khyber Pakhtunkhwa Peshawar

VERSUS

............................................................

Appellant

The Government of Khyber Pakhtunkhwa Through Secretary Provincial Assembly Khyber

Pakhtunkhwa Peshawar and others.............c.vuveeeevreeeeeeeeieeeeeieeeeeeeeiraaeson, Respondents
INDEX
- S.No Discretion of Documents _ Annexures Pages
1. Copy of Comments - 1-3
2. Affidavit - 4
3. Copy of application & FIR Annexure-A & B 5-6

4. Copy of Office Order dated 23/01/2015 Annexure-C 7

5. Copy of letter dated 03/02/2015 directing the | Annexure-D 8
appellant to resume duty within (15) Days.

6. Newspapers Notices Annexure-E & F | 9-10

7. Notification dated 01/04/2015 regarding Annexure-G 11
removal from Service.

8. Copy of letter dated 28/09/2020 to the Law Annexure-H 12
Department regarding opinion.

9. Copy of letter dated 20/10/2020 wherein the | Annexure-I 13
case was remanded back to the Provincial
Assembly Secretariat.

10. | Copy of letter dated 02/12/2020 wherein the | Annexure-J 14
case of appellant was referred to the
Establishment Department.

11. | Copy of opinion dated 16/12/2020 of the | Annexure-K 15
Establishment Department.

| 12. | Government Servant (E&D) Rules 2011. Annexure-L 16-30




PESHAWAR

Service Appeal No.14445/2020.

Ashfaq Ahmad Khan S/O Sandal Khan, Ex-Superintendent Provincial Assembly Secretar
Khyber Pakhtunkhwa Peshawar .............c.cocoiiiiiiii Appellant

VERSUS

The Government of Khyber Pakhtunkhwa Through Secretary Provincial Assembly Khyber

Pakhtunkhwa Peshawar and others.....................oc Respondents

COMMENTS ON BEHALF OF RESPONDENTS.

PRELIMINARY OBJECTIONS:-

A. That the Appellant has got no cause of action and locus standi to file the present Appeal.

B. That the Appellant has come to this Hon'ble Tribunal with unclean hands by suppressing

the actual and material facts.

C. The removal order of appellant dated 01/04/2015 was made by the respondents in light of
Rule-9 of the Khyber Pakhtunkhwa Government Servants (E&D) Rules 2011.

D. The present appeal is time barred and barred by law.

REPLY TO THE FACTS:

1-3 Para's No-1-3 are correct, hence no comments.

4. In response to P/4 it is submitted that the appellant never informed the Secretariat about the
~ incident happened on 11/01/2015. In fact, it was brother of the deceased who submitted an
application along with FIR to the Secretary Provincial Assemb]y- that the appellant has

killed his brother and requested to take appropriate actions against him. (Copy of
Application along with FIR is enclosed as Annexure A & B). In light of the said
application, the appellant was suspended from Service vvide letter dated 23/01/2015
w.e.f,12/01/2015. (Copy of letter dated 23/01/2015 is enclosed as Annexure-C). Moreover,

vide letter dated 03/02/2015 issued by the Secretariat, the Appellant was informed that he
remained absent from duty w.e.f, 12/01/2015 without any information and directed him to
resume duty within fifteen days otherwise further action will be taken against him under

the Khyber Pakhtunkhwa Government Servants (Efficiency and Discipline) Rules 2011.




(Copy of letter dated 03/02/2015 is enclosed as, Annexure;D). Apart from that, Notices in
two leading newspaper, daily "Mashriq" and "Aaj" were also published with the direction
to the Appellant to resume duty within fifteen days but the he failed to join the office
within the stipulated period. (Copies of Notices of newspapers are enclosed as Annexure
E & F). Thereafter, the appellant was removed from service vide order dated 01/04/2015.

(Copy enclosed as Annexure-G ).
5. Pertains to record, hence no comments.

6. In response to P/6, it is submitted that, appeal of the appellant was processed for
consideration and further order of the competent authority who was pleased to order
that, opinion of the Law Department in the matter may be sought. Consequently the
Secretariat sought opinion from them vide letter dated 28/09/2020. (Copy enclosed as
(Annexure- H.) The Law Department vide letter dated 20/10/2020 remanded the case
back to the Provincial Assembly Secretariat to consult the case in hand with the
Establishment Department being Service matter (Copy enclosed as Annexure-I). So
the case was referred to the‘ Establishment Department on 02/12/2020. (Copy enclosed
as Annexure-J). The Establishment Department gave their opinion that the appellant
was removed from servicq after proper proceedings under Rule-9 of the Khyber

* Pakhtunkhwa Government Servants (Efficiency and Discipline) Rules, 2011.The Rules
ibid provide for preferring of an appeal against the orders of the competent authority
with\in 30-days only. Therefore, the appellant impugning the notification dated |
01/04/2015, after a period of Five years is barred by time. (Copy of -opinion dated

- 16/12/2020 of the Establishment Department is‘enclosed as Annexure-K).

7. ‘The Appellant has no locus standi and cause of action to file a badly time barred appeal.

REPLY TO THE GROUNDS:

A-B.  The removal order of the appellant dated 01/04/2015 was made by the respondents in light
of Rule-9 of Government of the Khyber Pakhtunkhwa Establishment and Administration
Department Notification 2011. After completing all the legal formalities the

. Secretariat took such steps against the Appellant. Detail repiy is given in Para-4 ibid.

C-D. ‘Rule-9 of the Khyber Pakhtunkhwa Government Servants (E&D) Rules 2011 provides the
detail procedure regarding such cases which was adopted by the Secretariat before removal
of the Appellant. In light of the said Rule  there was no need of charge sheet or inquiry
etc. (Copy of (E&D) Rules 2011 is enclosed as Annexure-L).




~E. Pertains to record, hence no comments.

F. - The respondents never acted in a hasty manner and strictly acted according to the

procedure mentioned in Rule -9. Detail reply has been given in Para-4 above.
G to J. Already explained in Para-4 and 6 ibid.

K. Respondents be allowed to raise additional grounds during the arguments.

In light of the above mentioned facts, it is most humbly prayed, that the Appeal having no
weight may kindly be dismissed.

\é (P»g\(\\@g ' W

N '
O L . )
\%%. @Q\i\“\\ A Khyber Pakhtunkhwa Assernb‘\
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BEFORE THE SERVICE TRIBUNAL KHYBER
PAKHTUNKHWA PESHAWAR

Service Appeal No.14445/2020.

Ashfaq Ahmad Khan S/O Sandal Khan, Ex-Superintendent Provincial Assembly Secretariat
Khyber Pakhtunkhwa Peshawar .................oooooi s, PETPTTOUP Appellant

VERSUS

The Government of Khyber Pakhtunkhwa Through Secretary Provincial Assembly Khyber
Pakhtunkhwa Peshawar and others...............ocooeviiiiiiiiiiin e Respondents

AFFIDAVIT

I Fakhr-é-AIam Law Officer Provincial Assembly of Khyber Pakhtunkhwa do hereby
states on oath that the contents of the reply in the above titled Service Appeal is
true and correct according to record and that nothing has been concealed from this

Hon'ble Service Tribunal.

DEPONENT -

CNIC: 17301-6078318-5
Cell No-0311-9002929
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PROVINCIAL ASSEMBLY OF KHYBER PAKHTUNKHWA

OFFICE ORDER

Dated Peshawar, the 9.3 /01/2015.

No:PAKP/Admn-/2015/ . 91 9 Mr. Ashfaq Ahmad Khan, Superintendent,
- mencxa! Assembly Secretariat of Khyber Pakhtunkhwa, is hereby suspended fmm
. service w.e. £ az-m-zms under Article-194-A of the Civil Servants Regulation.

Daring the period-of his suspension, he shall receive subsistence allowance as
admissible under the Rules.

. Further action wunder the Khyber Pakhtunkhwa, Government Servants,
(Efficiency & Discipline) Rules, 2011 will foliow.

SB/-
: SECREFARY
PROVINCIAL ASSEMBLY OF KHYBER
PAKHTUNKHWA

: _'EﬁﬂtN@PA/KP/Admn‘/?;@lﬁ/_j\i S 7 =S 7 Dated 93 /0112015,

Copy of the above is ti)mmﬁifm information and necessary abtion to: -

The Accountant General, Mnyber Pathm!&wa Peshawar.

- The Additional Secretary (PAC), Provincial Assembly of Rhylmr Pakhtunktiwa.

. ~Mr. Ashfag Ahmad Khan (Superintendent) $/0 Sandal Khan, R/0 Village Budni, near
Akbar Poora Tehsil & Disinict Peshawar. :

. -Pay Bill Clerk, Provincial Assembly of Khyber PaLht&mkhwa.

P@mnai file of the officer concerned.

5 N

9o

ASSISTANTSECRETARY (ADMN) |
. PROVINCIAL ASSEMBLY OF KHYBER
| PAKHTUNKHWA

b e s Sty
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PROVINCIAL ASSEMBLY SECRETARIAT
- CHYBER PAKHTUNKHWA.

|

NO.PA/K P/Admn:/2015/ 2916
Dated Peshawar, the (1310212015

To

Mr. Ashfaq Ahmad Khan (Superintendcnt),
g/O Sandal Khan, )

Village Budni, near Akbar Poora,

Tehsil & District Peshawar.

subject:  NOTICE/ASSUMPTIOR OF DUTY

As per report youfhave been involved in 2 murder case registered against you

“vide ‘FIRAN0.19 dated 11-01 -2015 under Section PPC 302/324/34 and consequently you were
SQSpended from service vide this Secretariat Office Order No.PA/I_(P/Adinn/ZOlS/Zl 52 dated-

23-01-2015. However, you remain absent from duty w.e.f. 12-01-2015 without any

information of the competent authority.

-
ey
AT

Lt DR

Notice to resume duty within fifteen
resu vithin IHEET

e

" You are, ﬁaerefore,-directcd:'ﬁi.roﬁ.gh thlS
(15) Ewively, otherwise further action will be taken against YOu under Khyber

Pakhtunkhwa, Government Servants (Efficiency and Disciﬁlin‘e) Rules, 2011.

Meste]
% zet ¥
(Ibrahim Khan) -

' Assistant Secretary (Admn)
Provincial Assembly of Khyber Pakhtunkhwa

FAKHR-E-ALAM
1.awn Officer
pProsincial Assembly
Khyber pakhtunkhwa
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NO.IfA/I(.P/Admn/ZOlS/ ,76}1 - WHEREAS, you Mtl. Ashfaq Ahmad Khan,
Supcrlnte11glent'.(BPIS-'I'I); Provinolal Assombly of Khyber Pakhtunkhwa;. have. boen
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. AND WHEREAS, a copy of FIR vide No,19. Dated’:1}-01-2015"under Section
PPC.302/324/34 received to the office under which you weré-inveolved in, a murder case.

. and as a result you'were suspendsd’from service, vide.'tl;is;rgécfetariat- Office Order
No.PA/KP/Admn/2015/2152 dated 23-01-20152: . ... 1w o7 1 7 R

Bl

.y

AND WHEREAS, . this Sécréférié.’t." issued A.D . register ‘lefter. vide
No.PA/K—P/Admn/2015/2916 dated 03-02-2015 at your home address with the direction *

i . to resume duty within fifteen (15) days but you failed to do so and remained absent from
: duty. - ‘ o ' - T

AND WHEREAS, 2 Notice was publistied in two leading Newspapers with the
_ direction to resume duty within fifteen (15) days but you also failed to join the office -
* . within stipulated period.. . . . : B 4

13 -
: . NOW THEREFORE, in exercise of the powers conferred on him by rule-9 of the
Khyber Pakhitunkhwa, Govt Servants (Efficiency & Discipline) Rules ‘2011, the
compétent authority has imposed upon you a Major Penalty of Rgmoval from Service
j with immediate effect on account of continuously absence from the Tfﬁce.
: .

' ‘BY ORDER OF [THE SPEAKER
SO/~ o |

- SECRETARY |
' PROVINCIAL ASSEMBLY OF KHYBER
- PAXHTUNKHWA

Endt No.PA/KP/Adpn/2015/. 7633 =34 _ Dated _0\./0§/2015.

“ . - Copy of the above is forwarded for information to: -

1. .- 'The Accountant General, Khyber Pakhtunkhwa, Peshawar

.+ <2 PpayBill Clerk, Provincial Assembly of Khyber Pakhtunkhwa. . BRI
S / "Mr. Ashfaq Ahmad Khasi (Ex-Superintendent) S/0 Sandal Khan, R/O Village
: : Budni, near Akbar Poora, Tehsil & District Peshawar. . o
4. Personal file of Ex-Officer concerned=. ~ = . _

A

W S " ASSISTANT SECR: AR v A ;E“AL
‘ SERRE T . "PROVINCIAL ASSEMBLY OF KHY ficer
G e o P A RETUNICH W, OVINCial A e
'P‘ : . ~‘ . A PAKIi'.] IM{HWA Kh}'ber Pa ASSQI?]_ny .
| ' o ' . kht""!(h‘va .

..




PROVINCIAL ASSEMBLY SECRETARIAT
| KHYBER PAKHTQNKHWA

NO.PA/KP:/Admn:/2020/ 3 10
Dated Peshawar, the %8/09/2020.

The Secretary to Government of Khyber Pakhtunkhwa;
Law, Parliamentary Affairs & Human Rights Departmerit.

Subject: OPINION WITH REAGARD TQO APPEAL F Q‘ R REINSTATEMENT

INTO SERVICE

3

Dear Sir,

I am directed ‘to refer to the subject cited above and to say that

Mr. Ashfaq Ahrnad Ex-Superintendent (BPS-17) of the Provmmal Assembly Secretariat of

. Khyber 'Pakhtunkhwa - was suspended from  service wide office  order
No.PA/KP/Admn:/2015/2152 dated 23-01-2015 under Article 194 A of C1v1l Service
Regulations on account of his involvement in a murder case reglstered agamst him vide FIR
No.19 dated 11-01-2015 (copy enclosed). Later on due to his wilful absence from duty he was
issued a Notice regardmg resumption of duty, in the two leading newspapers i.e. Daily Aaj
and Daily Mashriq on 26-03-2015 & 03-03-2015 but he did not resume his duties.
Resultantly, his services were terminated vide this Secretariat Notification
"No.PA/KP/Admn:/2015/7632 dated 01-04-2015 under the Khyber Pakhtunkhwa, Government
Servants (Efﬁciency & Discipline) Rules, 2011 (copy enclosed).

After trial, the ex-officer concerned has been acqultted by the Court of Law on
05-03- 2020 in the murder case registered against him vide FIR referred to above (copy of the
judgment enclosed).

After acquittal, the ex-officer concerned has submitted an appeal with a request that
Notification No.PA/KP/Admn:/2015/7633 dated 01-04-2015 terminating his service, may be

set-aside and he may be reinstated on his previous position.

In view of the above, I am, therefore, directed to request you to please examine the
case in hand and let this Secretairat know whether the appellant can be reinstated in service on

his previous position or otherwise.
faithfully,
///‘M W h \*’/J
AV -cY W \
MC\ (SHABID REAMAN) -
AR ASSISTANT SECRETARY-(ADMN)
Provincial Assembly of Khyber Pakhtunkhwa




GOVERNMENT OF KHYﬁER PAKHTUNKHWA
LAaw, PARLIAMENTARY AFFAIRS &
HumMmaAN RIGHTS DEPARTMENT

- NO. SO(OP-I)/LD/5-1/2012-VOL-vII | © S9R-
DA’T_ED: PESH: & 35 OCTOBER, 2020

/ The Assistant Secretary (Admn), :
Provincial Assembly, Khyber Pakhtunkhwa

Subject: OPINION WITH REGARD TO APPEAL FOR REINSTATEMENT
' MEM

o o Dear Sir,

I am directed to refer to ydiit" Department’s letter No.
PA/KP:/Admn: /2020/8340 dated 28.09. 2020 on the subJeet noted above and to state that
the incumbent ofﬁcer was suspended after his 1nvolvement in criminal case under

C.SR. 194, Then after suspension, the officer was removed from service by the

PA/KP/Admn/2015/2152 dated 23.01.2015 on grou'n-d‘:s:of his -willful absence under .

‘ , rule-9 of the Khyber Pakhtunkhwa Civil Servants (Efﬁ01eney and Dlselphne) Rules
| 2011.

; -‘ , V' Competent Authority by imposing major pena_lty vide notification No.
|
|

| ‘ 2. Being a service _matter, Estabhshment Department may be consulted
| :

under rule-9 of the Government Rules of Business, 1985

Yours Faithfully,

NI
) /‘; 00
: o Secuon Ofﬁcer (Oplmon-l)
- Endst: of even No. & date.
. Copy is forwarded to the:
1. PSto Secretary Law, Department :
2. PA to Addltlonal Secretary (Op1mon)

- -Section Officer (Opinion-I)
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PROVINCIAL ASSENIBLY SECRETARIAT
KHYBER PAKHTUNKHWA

No.PA/KP/Admn:/2020/ /3€ 75
Dated Peshawar, the o5 / 12/2020.
To
Mr. Muhammad Qasim,
Section Officer (R-IV),
Govt of Khyber Pakhtynkhwa,
Establishment Department.

Subject: - OPINION WITH REAGARD TO APPEAL FOR REINSTATEMENT
- INTO SERVICE

Memo:

- Reference your letter No. SOR-IV(E&AD)/3-1/2020 dated 19-11-2020 on the

subject cited above.

It is clarified that the ex-officer (Mr. Ashfaq Ahmad;‘:S:ﬁbeﬁhtendent) was
involved in a murder case registered against him on 11-01-2015 and éonsequently he wés |
suspended from service on 23-01-2015 under Article 194 of Civil Sex;'yiéé‘Regulations. Later
on the Secretariat while considering his long absence from duty, initiated proceedings against
him and as a result penal.ty of removal from service was imposed upon the ex-officer on
01-04-2015, while he was absconder. ‘ o

The ex-officer was arrested by the local police on 31-10-2017 and he was
released on bail on 11-12-2017. Now, the ex-officer has been acquitted by the Court of
Additional Session Judge/Model Criminal Court Peshawar vide its decision dated
05-03-2020. |

'ASSISTANT SECRETARY (ADMN)
Provincial Assembly of Khyber Pakhtunkhwa
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- Government of Khyber Pakhtunkhwa
ESTABLISHMENT DEPARTMENT
(Regulation Wing)
No.SOR.IV(ED)/10-1/2020/
Dated, Peshawar, the 16.12.2020
To - ‘ 'j.f:
b
/{e Assistant Secretary (Admn), : ' i;gh
Provincial Assembly Secretariat, ‘ %3
, Khyber Pakhtunkhwa, ' SR T
e - ' Peshawar. '

SUBJECT: OPINION WITH REGARD TO APPEAL FOR REINSTATEMENT
INTO SERVICE '

_ | am directed to refer to your letter No.PA/KP/Admn/2020/13675
dated 02.12.2020 on the subject noted above and to state that the appellant was
- removed from service after Proper proceedings under Rule 9 of the Khyber -
Pakhtunkhwa Government Servants (Efficiency & Discipline) Rule, 2011. The i
" Rules ibid provide for preferring of an appeal against the orders of the competent e
authority within thirty days only. Therefore, the appeal impugning the notification
dated 01.04.2015, after-a period of five years, is barred by time.

(MUHAMMAD QASIM)
SECTION OFFICER (R-1V)
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GOVERNMENT OF THE KHYBER PAKHTUNKHWA
-ESTABLISHMENT AND ADMINISTRATION DEPARTMENT.

" NOTIFICATION

Peshawar dated the 16" September, 2011.

No.SO(REG-VE&AD/2-6/2010.-In exercise of the powers conferred by section 26
of the Khyber Pakhtunkhwa Civil Servants Act, 1973 (Khyber Pakhtunkhwa Act No.
XVIII of 1973), the Chief Minister of the Khyber Pakhtunkhwa is pleased to make the

following rules, namely: -

1. Short title, application and commencement.---(1) These rules may be called
the Khyber Pakhtunkhwa Government Servants (Efficiency and D1s01p11ne) Rules,
2011. :

~(2)  These shall apply to every person who is a member of the civil service
of the Province or is the holder of a civil post in connection with the affairs of the
Province and shall also apply to or in relation to a person in temporary employment in
the civil service or post in connection with affairs of the Province.

(3)  These shall come into force at once.

2. Definitions.---(1) In these rules, unless the context otherwise requires, the

following expressions shall have the meanings hereby respectively assigned to them,
that is to say-

(a) “accused” means a person in Government service against whom
action is initiated under these rules;

~{b)  “appellate authority” means the authority next above the
competent authority to which an appeal lies against the orders of
the competent authority;

(¢)  “appointing authority” means an authority declared or notified as
such by an order of Government under the Khyber Pakhtunkhwa
Civil Servants Act, 1973 (Khyber Pakhtunkhwa Act No. XVIII of
1973) and the rules made thereunder or an authority as notified
under the specific laws/rules of Government;

(d) ‘Charges” means allegations framed against the accused
ertammg to acts of omission or commission cogmzable under




e

®

(2

<

O&

fad

o
o

Do e

R P v 2

“Chief Minister” means the Chief Minister of the Khyber
Pakhtunkhwa; '

“competent authority” means-
@
(i1)

the respective appointing authority;

in relation to a Government servant of a tribunal or court
functioning under Government, the appointing authority or
the Chairman or presiding officer of such tribunal or court,
as the case may be, authorized by the appointing authority
to exercise the powers of the competent authority under
these rules:

Provided that where two or more Government
servants are to be proceeded against jointly, the competent
authority in relation to the accused Government servant
senior most shall be the competent authority in respect of
all the accused.

“corruption” means-

accepting or obtaining or offering any gratification or
valuable thing, directly or indirectly, other than legal
remuneration, as a reward for doing or for bearing to do
any official act; or -

(i)

dishonestly or fraudulently misappropriating, or indulging
in embezzlement or misusing Government property or
resources; or

(i)

(iii)  entering into plea bargain under any law for the time being
in force and returning the assets or gains acquired through
corruption or corrupt practices voluntarily; or

(iv) possession of pecuniary sources or property by a
Government servant or any of his dependents or any other
person, through his or on his behalf, which cannot be
accounted for and which are disproportionate to his known
sources of income; or

(v)  maintaining a standard of living beyond known sources of
income; or

(vi® having a reputation of being corrupt;
A%
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(1)
(i)

(iii)

(iv)

)

(vi)

(vii)

(AT 2 SO

(h)  “Governor” means the Governor of the Khyber Pakhtunkhwa;

(1)  “inefficiency” means failure to efficiently perform functions
assigned to a Government servant in the discharge of his duties;

4)) “inquiry committee” means a committee of two or more officers,
headed by a convener, as may be appointed by the competent
authority under these rules; ‘

(k)  “inquiry officer” means an officer appointed by the competent
authority under these rules;

() “misconduct” includes-

conduct prejudicial to good order or service discipline; or

- conduct contrary to the Khyber Pakhtunkhwa Province

Government Servants (Conduct) Rules, 1987, for the time
being in force; or

conduct unbecoming of Government servant and a
gentleman; or

involvement or participation for ~gains, directly or
indirectly, in industry, trade, or speculative transactions by -
abuse or misuse of official position to gain undue
advantage or assumption of such financial or other
obligations in relation to private institutions or persons as
may compromise the performance of official duties or
functions; or

any act to bring or attempt to bring outside influence,
directly or indirectly, to bear on the Governor, the Chief
Minister, a Minister or any other Government officer in
respect of any matter relating to the appointment,
promotion, transfer or other conditions of service; or

making appointment or promotion or having been
appointed or promoted on extraneous grounds in violation
of any law or rules; or

conviction for a moral offence by a court of law.

(2)  Words and expressions used but not defined in these rules shall have the
same meanings as are assigned to them in the Khyber Pakhtunkhwa Province Civil
Servants Act, 1973 (Khyber Pakhtunkhwa Act No. XVIII of 1973) or any other
statutory order or rules of Government for the time being in force.
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3. Grounds for proceedings.---A Government servant shall be liable to be

proceeded against under these rules, if he is-

inefficient or has ceased to be efficient for any
reason; or

guilty of misconduct; or
guilty of corruption; or

guilty of habitually absenting himself from duty without prior
approval of leave; or

engaged or is reasonably believed to be engaged in subversive
activities, or is reasonably believed to be associated with others
engaged in subversive activities, or is guilty of disclosure of
official secrets to any un-authorized person, and his retention in
service is prejudicial to national security; or

entered into plea bargaining under any law for the time being in
force and has returned the assets or gains acquired through
corruption or corrupt practices voluntarily.

4. Penalties.---(1) The following are the minor and the major penalties, namely:

(a)

®)
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- (b)
(c)
(d)
| (e
6
|
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Minor penalties:
(1) censure;

(1)  withholding, for a specific period, promotion or increment
subject to a maximum of three years, otherwise than for
unfitness for promotion or financial advancement, in
accordance with the rules or orders pertaining to the
service or post:

Provided that the penalty of withholding
increments shall not be imposed on a Government servant
‘who has reached the maximum of his pay scale:

(1i1) recovery of the whole or any part of any pecuniary loss
caused to Government by negligence or breach of order;

Major penalties:

(1) reduction to a lower post or pay scale or to a lower stage in
a time scale.
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(1)  compulsory retirement;
(iii) removal from service; and
(iv)  dismissal from service.

(2)  Dismissal from service under these rules shall disqualify a Government
servant from future employment under Government.

. (3)  Any penalty under these rules shall not absolve a Government servant
from liability to any other punishment to which he may be liable for an offence, under
any other law, committed by him while in service.

S. Initiation of proceedings.---(1) If on the basis of its own knowledge or
information placed before it, the competent authority is of the opinion that there are
sufficient grounds for initiating proceedings against a Government servant under these
rules it shall either:-

(a)  proceed itself against the accused by issuing a show cause notice
under rule 7 and, for reasons to be recorded in writing, dispense
with inquiry:

Provided that no opportunity of showing cause or personal
hearing shall be given where-

(i) the competent authority is satisfied that in the interest of
security of Pakistan or any part thereof, it is not expedient
to give such an opportunity; or

(i)  a Government servant has entered into plea bargain under
any law for the time being in force or has been convicted
on the charges of corruption which have led to a sentence
of fine or imprisonment; or

(i) a Government servant is involved in subversive activities;
or

(iv) it is not reasonably practicable to give such an opportunity
to the accused; or

(b)  get an inquiry conducted into the charge or charges against the
accused, by appointing an inquiry officer or an inquiry
committee, as the case may be, under  rule 11:




| (i) a Government servant has been convicted of any offence
| other than corruption by a court of law under any law for
: the time being in force; or

(1) a Government servant is or has been absent from duty
without prior approval of leave:

Provided that the competent authority may dispense
with the inquiry where it is in possession of sufficient
documentary evidence against the accused or, for reasons
to be recorded in writing, it is satisfied that there is no
need to hold an inquiry. '

| (2)  The charge sheet or statement of allegations or the show cause notice, as
the case may be, shall be signed by the competent authority.

6. Suspension.---A Government servant against whom action is proposed to be
initiated under rule 5 may be placed under suspension for a period of ninety days, if
in the opinion of the competent authority, suspension is necessary or expedient, and if
the period of suspension is not extended for a further period of ninety days within
thirty days of the expiry of initial period of suspension, the Government servant shall
be deemed to be reinstated:

Provided that the competent authority may, in appropriate case, for reasons to
be recorded in writing, instead of placing such person under suspension, require him
to proceed on such leave as may be admissible to him, from such date as may be
specified by the competent authority.

7. Procedure where inquiry is dispensed with.---If the competent authority
decides that it is not necessary to hold an inquiry against the accused under rule 3, it

shall-

(a) inform the accused by an order in writing, of the grounds for
proceeding against him, clearly specifying the charges therein,
alongwith apportionment of responsibility and penalty or
penalties proposed to be imposed upon him;

(b)  give him a reasonable opportunity of showing cause against the
proposed action, within seven days of receipt of the order or
within such extended period, as the competent authority may
determine;

3 «
| W (c?)y“ on receipt of reply of the accused within the stipulated periodt or
m p;\) after the expiry thereof, if no reply is received, determine whether
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_the charge or charges have been proved against the accused or
not:

Provided that after receipt of reply to the show cause
notice from the accused, the competent authority, except where
the Chief Minister himself is the competent authority, shall
decide the case within a period of ninety days, excluding the time
during which the post held by the competent authority remained
vacant due to certain reasons:

Provided further that if the case is not decided by the
competent authority within the prescribed period of ninety days,
the accused may file an application before the appellate authority
for early decision of his case, which may direct the competent
authority to decide the case within a specified period;

(d) afford an opportunity of personal hearing before passing any
order of penalty under clause (f), if it is determined that the
charge or charges have been proved against him;

(e)  exonerate the accused, by an order in writing, if it is- determined
that the charge or charges have not been proved against him; and

() impose any one or more penalties mentioned in
rule 4, by an order in writing, if the charge or charges are proved
against the accused:

Provided that where charge or charges of grave corruption
are proved against an accused, the penalty of dismissal from
service shall be imposed, in addition to the penalty of recovery, if
any.

8. Action in case of conviction or plea bargain under any law.---Where a
Government servant is convicted by a court of law on charges of corruption or moral
turpitude or has entered into plea bargain and has returned the assets or gains
acquired through corruption or corrupt practices, or has been acquitted by a court of
law as a result of compounding of an offence involving moral turpitude under any
law for the time being in force, the competent authority, after examining facts of the
case, shall-

(a)  dismiss the Government servant where he has been convicted on
charges of corruption or moral turpitude or has entered into plea
bargain and has returned the assets or gains acquired through
corruption or corrupt practices voluntarily:

Wﬂ{ & Provided that dismissal in these cases shall be with
N ™ immediate effect from the date of conviction by a court of law;




(b)  proceed against the Government servant under rule 5, where he
has been convicted of charges other than corruption or moral
turpitude.

9. Procedure in case of wilful absence.---Notwithstanding anything to the
contrary contained in these rules, in case of wilful absence from duty by a
Government servant for seven or more days, a notice shall be issued by the competent
authority through registered acknowledgement on his home address directing him to
resume duty within fifteen days of issuance of the notice. If the same is received back
as undelivered or no response is received from the absentee within stipulated time, a
notice shall be published in at least two leading newspapers directing him to resume
duty within fifteen days of the publication of that notice, failing which an
ex-parte decision shall be taken against the absentee. On expiry of the stipulated
period given in the notice, major penalty of removal from service may be imposed
upon such Government servant.

10.  Procedure to be followed by competent authority where inquiry is
necessary.-—(1) If the competent authority decides that it is necessary to hold an
inquiry against the accused under rule S, it shall pass an order of inquiry in writing,
which shall include-

(a) appointment of an inquiry officer or an inquiry committee,
- provided that the inquiry officer or the inquiry committee, as the
case may be, shall be of a rank senior to the accused and where
two or more accused are proceeded against jointly, the inquiry
officer or the convener of the inquiry committee shall be of a
rank senior to the senior most accused;
(b)  the grounds for proceeding, clearly specifying the charges along
with apportionment of responsibility;

(c)  appointment of the departmental representative by designation;
and

(d)  direction to the accused to submit written defense to the Inquiry
- officer or the inquiry committee, as the case may be, within
reasonable time which shall not be less than seven days and more

than fifteen days of the date of receipt of orders.

(2)  The record of the case and the list of witnesses, if any, shall be
communicated to the inquiry officer or the inquiry committee, as the case may be,
along with the orders of inquiry.

(3)  In a case where preliminary or fact finding inquiry was conducted, and
the competent authority decides to hold formal inquiry, the inquiry officer or the
inquiry committee for the purpose of conducting formal inquiry shall be different from
the inquiry ofﬁcer@gr the inquiry committee which conducted the preliminary inquiry.

ad
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11.  Procedure to be followed by inquiry officer or inquiry committee.---(1) On
receipt of reply of the accused or on expiry of the stipulated period, if no reply is
received from the accused, the inquiry officer or the inquiry committee, as the case

may be, shall inquire into the charges and may examine such oral or documentary

evidence in support of the charges or in defense of the accused as may be considered
necessary and where any witness is produced by one party, the other party shall be
entitled to cross-examine such witness.

(2)  If the accused fails to furnish his reply within the stipulated period, the
inquiry officer or the inquiry committee, as the case may be, shall proceed with the
inquiry ex-parte.

A (3)  The inquiry officer or the inquiry committee, as the case may be, shall
hear the case on day to day and no adjournment shall be given except for reasons to be
recorded in writing, in which case it shall not be of more than seven days. -

(4)  Statements of witnesses and departmental representative(s), if possible,
will be recorded in the presence of accused and vice versa.

(5)  Where the inquiry officer or the inquiry committee, as the case may be,
is satisfied that the accused is hampering or attempting to hamper the progress of the
inquiry, he or it shall administer a warning and if, thereafter, he or it is satisfied that
the accused is acting in disregard to the warning, he or it shall record a finding to that
effect and proceed to complete the inquiry in such manner as may be deemed
expedient in the interest of justice.

(6)  If the accused absents himself from the inquiry on medical grounds, he
shall be deemed to have hampered or attempted to hamper the progress of the inquiry,
unless medical leave, applied for by him, is sanctioned on the recommendations of a
Medical Board; provided that the competent authority may, in its discretion, sanction
medical leave up to seven days without such recommendations.

- (7)  The inquiry officer or the inquiry committee, as the case may be, shall
submit his or its report, to the competent authority within thirty days of the initiation
of inquiry:

Provided that the inquiry shall not be vitiated merely on the grounds of non-
observance of the time schedule for completion of the inquiry.

12.  Powers of the inquiry officer or inquiry committee.---(1) For the purpose of
an inquiry under these rules, the inquiry officer or the inquiry committee, as the case
may be, shall have the powers of a Civil Court trying a suit under the Code of Civil
Procedure, 1908 (Act No.V of 1908), in respect of the following matters, namely:

(a) summoning and enforcing the attendance of any person and
examining him on oath;
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(b) requiring the discovery and production of documents, and
receiving evidence on affidavits; and

(¢) issuing commissions for the examination of witnesses or
documents. ‘

(2)  The proceedings under these rules shall be deemed to be the judicial
proceedings within the meaning of sections 193 and 228 of the Pakistan Penal Code,
1860 (Act No. XLV of 1860).

13. . Duties of the departmental representative.---The departmental representative
shall perform the following duties, namely:

(a) render full assistance to the inquiry officer or the inquiry
committee, as the case may be, during the proceedings where he

shall be personally present and fully prepared with all the -

relevant record relating to the case, on each date of hearing;

(b)  cross-examine the witnesses produced by the accused, and with
the permission of the inquiry officer or inquiry committee, as the
case may be, may also cross-examine the prosecution witnesses;
and '

(c)  rebut the grounds of defense offered by the accused before the
inquiry officer or the inquiry committee, as the case may be.

14.  Order to be passed on receipt of report from the inquiry officer or inquiry
committee.-~-(1) On receipt of report from the inquiry officer or inquiry committee,
as the case may be, the competent authority, shall examine the report and the relevant
case material and determine whether the inquiry has been conducted in accordance
with the provisions of these rules.

(2) If the competent authority is satisfied that the inquiry has been
conducted in accordance with the provisions of these rules, it shall further determine
whether the charge or charges have been proved against the accused or not.

(3)  Where the charge or charges have not been proved, the competent
authority shall exonerate the accused by an order in writing, or it shall follow the
procedure as given in sub-rule (6) of this rule.

(4)  Where the charge or charges have been proved against the accused, the
competent authority shall issue a show cause notice to the accused by which it shall-

. (a) Inform him of the charges proved against him and the penalty or
penalties proposed to be imposed upon him;

R
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(b) give him reasonable opportunity of showing cause against the
penalty or penalties proposed to be imposed upon him and to
submit as to why one or more of the penalties as provided in rule
4 may not be imposed upon him and to submit additional defense
in writing, if any, within a period which shall not be less than
seven days and more than fifteen days from the day the charge or
charges have been communicated to him: provided that the
accused shall, in his reply to show cause notice, indicate as to
whether he wants to be heard in person or not;

(¢) Provide a copy of the inquiry report to the
accused; and

(d)  Direct the departmental representative to appear, with all the
relevant record, on the date of hearing.

(5)  After affording personal hearing to the accused the competent authority
shall, keeping in view the findings and recommendations of the inquiry officer or
inquiry committee, as the case may be, facts of the case and defense offered by the
accused during personal hearing, by an order in writing-

(1) Exonerate the accused if charges had not been
proved; or

(11) Impose any one or more of the penalties specified in.
rule 4 if charges have been proved.

(6)  Where the competent authority is satisfied that the inquiry proceedings
have not been conducted in accordance with the provisions of these rules or the facts
and merits of the case have been ignored or there are other sufficient grounds, it may,
after recording reasons in writing, either remand the inquiry to the inquiry officer or
the inquiry committee, as the case may be, with such directions as the competent
authority may like to give, or may order a de novo inquiry through different inquiry
officer or inquiry committee.

(7)  After receipt of reply to the show cause notice and affording opportunity
of personal hearing, the competent authority shall decide the case within a period of
fifteen days, excluding the time during which the post held by the competent authority
remained vacant due to certain reasons.

(8) If the case is not decided by the competent authority within the
prescribed period of fifteen days, the accused may submit an application before the
appellate authority for early decision of his case, which may direct the competent
authority to decide the case within a specified period.

15.  Personal hearing.---The competent authority may, by an order in writing, call

the accused and the departmental representative, alongwith relevant record of the case,
to appear before him, for personal hearing on the fixed date and time.

. AM -
JRE-AY
A R
y "\\ As%c“\ g o




v AL
o A4
1«' o

o

3-\; - ' l T3 m vt we - N
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR
Service Appeal No. 14445/020
’) . ' Date of Institution ... 08.10.2020
Date of Decision ... 31.01.2022
‘ -

Ashfaq Ahmad Khan S/o Sandal Khan, Ex-Superintendent (BS-17) Provincial |
Assembly of Khyber Pakhtunkhwa, Peshawar R/o Budhni, Tehsil & District SR
Peshawar. ... (Appeliant) S

VERSUS f'

- The Government of Khyber Pakhtunkhwa through Secretary, Provincial Assembly,
Khyber Pakhtunkhwa Peshawar and others. (Respondents)
Adnan Aman, i
Advocate For Appellant
‘Muhammad Adeel Butt,
Additional Advocate General For respondents
AHMAD SULTAN TAREEN CHAIRMAN
ATIQ-UR-REHMAN WAZIR MEMBER (EXECUTIVE)
© vy T s -
\ \
\J } JUDGMENT

ATIQ-UR-REHMAN WAZIR MEMBER (E):- Brief facts of the

case are that the appellant while serving as Superintendent in Provincial | (

Assembly, was charged in FIR U/S 302/324/34 PPC Dated 11-01-2015 alongwith

3 other accuéed. The appellant duly informed the authority about the incident,
which made the appellant suspended from service foliowed by the impugned
order of removal from service dated 01-04-2015. The appellant after facing the
trial, was acquitted of the charges vide judgmevnt dated 5-03-2020. The appellant
filed departmental appeal dated 11-06-2020, which was not responded, hence the

instant appeal with prayers that the impugned orders dated 01-04-2015 may be

set aside and the appellant may be re-instated in service with all back benefits.
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16. Procedure of inquiry against Government servant lent to other
governments or organizations etc.---(1) Where the services of Government servant
to whom these rules apply are transferred or lent to any other government department,
corporation, corporate body, autonomous body, authority, statutory body or any other
organization or institution, hereinafter referred to as the borrowing organization, the
|
|
|
|

competent authority for the post against which such Government servant is posted in
the borrowing organization may- :

(a)  Suspend him under rule 6; and

(b) Initiate proceedings against him/her under these rules:

Provided that the borrowing organization shall forthwith
inform the authority which has lent his services, (hereinafter
referred to as the lending organization) of the circumstances
leading to the order of his suspension or the initiation of the
proceedings, as the case may be:

Provided further that the borrowing organization shall
“obtain prior approval of the competent: authority in the lending
organization before taking any action under these rules against a
Government servant holding a post in basic pay scale 17 or
above.

(2)  If, in the light of findings of the proceedings taken against the accused in
terms of sub rule (1), the borrowing organization is of the opinion that a penalty may
have to be imposed on him, it shall transmit the record of the proceedings to the
lending organization, and the competent authority in the lending organization shall
thereupon take action against the accused under rule 14,

(3)  Notwithstanding anything to the contrary contained in sub-rules (1) and
(2), the Chief Minister may, in respect of certain Government servant or class of
Government servants to whom these rules apply, authorize any officer or authority in
the borrowing organization to exercise all the powers of the competent authority under
these rules.

. 17. Departmental appeal and review.---(1) An accused who has been awarded
any penalty under these rules may, within thirty days from the date of communication
of the order, prefer departmental appeal to the appellate authority: ‘

Provided that where the order has been passed by the Chief Minister, the
accused may, within the aforesaid period, submit a review petition directly to the
Chief Minister.

The authority empowered under sub-rule (1) shall call for the record of
M//(jthe case and comments on the points raised in the appeal from the concerned
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department or office, and on consideration of the appeal or the review petition, as the
case may be, by an order in writing-

(a)  Uphold the order of penalty and reject the appeal or review
petition; or

(b)  Set aside the orders and exonerate the accused; or
(¢)  Modify the orders or reduce the penalty.
(3)  An appeal or review petition preferred under these rules shall be made in
pp P

the form of a petition, in writing; and shall set forth concisely the grounds of objection
in impugned order in a proper and temperate language.

18.  Appearance of counsel.---No party to any proceedings under these rules at any
stage of the proceedings, except proceedings under rule 19, shall be represented by an
advocate.

19. Appeal before Khyber Pakhtunkhwa Province Service Tribunal.---(1)
Notwithstanding anything contained in any other law or rules for the time being in
force, any Government servant aggrieved by any final order passed under rule 17 may,
within thirty days from the date of communication of the order, prefer an appeal to the
Khyber Pakhtunkhwa Province Service Tribunal established under the Khyber
Pakhtunkhwa Province Service Tribunals Act, 1974 (Khyber Pakhtunkhwa Act No. I
of 1974).

(2)  If a decision on a departmental appeal or review petition, as the case
may be, filed under rule 17 is not communicated within a period of sixty days of filing
thereof, the affected Government servant may file an appeal in the Khyber
Pakhtunkhwa Province Service Tribunal within a period of thirty days of the expiry of
the aforesaid period, whereafter, the authority with whom the departmental appeal or
review petition is pending, shall not take any further action.

20. Exception.---Notwithstanding anything to the contrary contained in these rules,
in cases where Government servants collectively strike work, wilfully absent
themselves from duty or abandon their official work, the competent authority in
respect of the senior most accused may serve upon them, through newspapers or any
other mean, such notice as may be deemed appropriate to resume duty and in the event
of failure or refusal to comply with the directive contained in the notice, impose upon
the defaulting Government servants any of the major penalties prescribed in these
rules.

21.  Indemnity.---No suit, prosecution or other legal proceedings shall lie against
the competent authority or any other authority for anything done or intended to be
done in good faith under these rules or the instructions or directions made or issued

there-under. M QM R-E- AL-AM
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22.  Jurisdiction barred.-—-Save as provided under these rules, no order made or
proceedings taken under these rules shall be called in question in any court and no
injunction shall be granted by any court in respect of any decision so made or
proceedings taken in pursuance of any power conferred by, or under these rules.

23. Repeal.---(1) The Khyber Pakhtunkhwa government servants (Efficiency &
Discipline) Rules, 1973 are hereby repealed. '

(2)  Notwithstanding the repeal of the aforesaid rules, all proceedings
pending immediately before the commencement of these rules against any
Government servant under repealed rules shall continue under these rules.

(3)  Notwithstanding the repeal of the aforesaid rules, all proceedings
pending immediately before the commencement of these rules against any employee
under the said repealed rules or under the Khyber Pakhtunkhwa Civil Servants Act,
1973 and rules made thereunder, or any other law and rules shall continue under that
law and rules, in the manner provided thereunder.

. SECRETARY TO
GOVERNMENT OF KHYBER PAKHTUNKHWA
ESTABLISHMENT DEPARTMENT.
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GOVERNMENT OF THE KHYBER PAKHTUNKHWA
ESTABLISHMENT AND ADMINISTRATION DEPARTMENT.

NOTIFICATION

Peshawar dated the 18" July, 2012.

No.SO(REG-VI)E&AD/2-6/2010.-In exercise of the powers conferred by section 26
of the Khyber Pakhtunkhwa Civil Servants Act, 1973 (Khyber Pakhtunkhwa Act No.
XVIII -of 1973), the Chief Minister of the Khyber Pakhtunkhwa is pleased to direct
that in the Khyber Pakhtunkhwa (Efficiency & Discipline) Rules,2011, the following
amendments shall be made, namely: ‘

AMENDMENTS

’ 1. In‘ rule 4,in sub rule (1), in clause (b), for sub-clause (i), the following shall be
| substituted, namely:
’ | “(i) reduction to a lower post of pay scale or to a lower stage in a time scale for a
| maximum period of five years:
| Provided that on restoration to original pay scale or post, the penalized
Government servant will be placed below his erstwhile juniors promoted to
higher posts during subsistence of the period of penalty;”.
2. In rule 8, in clause (a), in the proviso, the word “immediate Committee”,
occurring second time, the words “subject to sub-rule (7) of rule 11 shall be added.
3. In rule 14, in sub-rule (6), after the words “Inquiry Committee”, occurring second
time, the words “subject to sub-rule (7) of rule 11” shall be added.
4. In rule 19, in sub-rule (2), for the word “thirty”, the word “ninety” shall be
substituted.
5. Rule 22 shall be deleted.

CHIEF SECRETARY
GOVERNMENT OF KHYBER PAKHTUNKHWA
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'. . 'KHYBIZR'PRKHTUNKWA
SERVICE TRIBUNAL, PESHAWAR
No. 42 . st

et
Dated:_ 2D~ 41— 3

To

The Secretary Provincial Assembly,
Government of Khyber Pakhtunkhwa,
Peshawar.

CAll commumcanons should bc g
addressed ' to: lhc Reﬂlstrar KPK;
TServxcc Trlbunal sand not any ofﬁma}.
- by name.

Ph 091, 921228!
Fax:- 091 921;262

Subject: JUDGMENT iN APPEAL NO. 1435/2020; MR. ASHFAQ AHMAD KHAN

I am directed to forward herewith a certified copy of Judgem'ent"

comphance

Encl: As above

=L,

REGISTRAR

‘ KHYBER PAKHTUNKHWA '
SERVICE TRIBUNAL.

PESHAWAR
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BEFOBE THE KHYBER EAKHTQNKHWA SERVICE TRIBUNAL PESHAWAR
AT CAMP COURT, ABEOTTABAD

Service Appeal No.437/2018

Date of Institution .. '02.04.2018
Date of Decision . 17.02,.2021 _

Muhammad Younas son of Muhammad Miskeen, Ex-Chowkldér BHU

Serhan, resident of vll!age & P.O Sarha Tehsil & District Abbottabad. “A'ﬂ"ﬁ

(Appel!ant)
VERSU 4 o o
Government of Khyber Pakhtunkhwa through Secretary Heaith’ %
Department Khyber Pakhtunkhwa, Peshawar and two others. - o T
(Respondents) - FW‘A
Sardar Muhammad Azeem, &Jba
. Advocate - . For appellant,
Noor Zaman Khan Khattak, .
District Attorney .. For respondents.-
ROZINA REHMAN .. MEMBER(J) . AType
ATIQ-UR-REHMAN WAZIR . MEMBER (E) 5

'\l, ,

' A \"‘it:)”f" i:l

JUDGMENT B T g

ROZINA REHMAN, MEMBER : This appeal has been filed against the
order dated 04. 08 2014 whereby the penalty of removai from service was
lmposed upon the appellant. It is the legality and validity of th:s order
which has been chal!enged by him in the [present service appeal filed U/S 4

of the Khyber Pakhtunkhwa Service Tribunal Act, 1974,
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- 2. Brief facts of the case aré that appellant was appointed in Health
Department as Chowkidar on 22.12.1997. Due 'to involverent in a criminal °
case, on 11.08.2013, he was asrested and sent to judiciél lockup. The
respondents’ Department without waiting for 'the-re'sult of the criminal case,
issued the impugned order dated 04.68.2014 whereby the appellant was -
removed from seNice. He was acquitted by the competent Court of Law on
1_6.12.2017, where-after, he filed departmental appeal on 04.01.20;8 b.ut

the same was dismissed, hence the present service appeal.

3. The learned counsel for appellant argued that the order dated
04.08.2014 is against law, facts and norms of natural justice and that the
appellant was not treated in accordance with [aw and rQIes. He arguéd that
| the absence of appellant from duty was due to his arrest in a criminal case
which was not. intentional and the situation was beyond the power of
appellant He contended that Seventeen years of service of appellant was
not taken into consideration and the order was passed in a harsh manner
] and that too, without issuance of showe causa notice and personal hearing
of the appellant. He subm:tm" im ne proper inquiry was conducted and '
- acquittal of the appellant by competent Court of Law was not taken into
consideration. Reliance was placed on 1995 SCMR 950; 2013 SCMR 903;

@QOIZ SCMR 165; 1998 PLC (C.S) 1430; 2012 SCMR 165; 2003 PLC (C.S)

514 and 2001 SCMR 269.

4.  Conversely, learned District Attorney argued that appellant remained
absconder for a considerable time, never contacted the competent.
authority or any other official of the Department. He argued that after

registration of FIR N0.268, appellant remained absconder till his arrest on -

71.11.2014. He argued that all the codal formalities were complied with in

Qaannand with MamCrannar
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shape of issuance of absence notice; publication in the newspaper but he
shows no response, therefore, major penalty of removal from service was |
imposed upon him after finding him guilty of willful absence from duty: He,

therefore, requested for dismissal of the instant service appeal.

5. The appellant initially appomted as Chowkidar In 1997 had rendered
- 17 years of service, when an F. LR was lodged against him U/S 302/324
PPC on 11.08.2013 and as a result thereof he was arrested. The

respondents declared him absconder and kept him under suspensmn w.e.f

11.08.2013. Simultaneously disciplinary proceedings Were also initiated

against him under Rule-S of E&D Rules, 2011 on the charges of hIS willful
absence due to his-nomination in a criminal case and consequently, he was

awarded major penalty of removal tom service on 04.08.2014. The

appellant remained in Jail until 16.12.2017, when he was acquitted from

the charges and was released. The appellant preferred departmental appeal
on 04.01.2018, which was rejected on 02.02.2018, thereafter instituted the
instant service appeal on 02.04.2018. On the quegtion of limitation it was
noted that departmental appeal of the appellant was not rejected on the
point of fimitation but on merits. Authority would be deemed to have

condoned the delay. Reliance is placed on 1995 SCMR 950. It was also
% o ?\' " observed that since the appellant was behind the bAar, hence was unable to
respond-to the show-cause notice, hence was removed from service but
after his acquittal, he preferred departmental appeal, which was rejected.

:j{/a No. regular inquiry was conducted against’ appellant and he was not

afforded opportunity to defend his case, as he was in judiéial lockup.
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Strictly \ega\‘\y s_peakmg, the imposition of major penalty of removal |
rom service on the basis of & flawed inquiry report particularly, after the

appellant's acquittal in the criminal case by the Court of Competent
lurisdiction, ‘appears to be a punlshnient dis-proportionate to the alleged
chargg of misconduct attributed to the appellant. In the clrcumstances,‘ the
appellant has made out a case for indulgence of the Trlbunai. Rellance Is

- placed on 2007 PLC (CS) 1327; 2001 SCMR 269 and 2003 PLC (CS) 514.

7. Inview of the above, the impugned order dated 04.08.2014 is set

aside and appellant stands reinstated into service. The intervening period

'betwe,enn 95.0é.2014 till date is treated as leave without pay. Parties are left

to bear their own costs. File be consigned to record room.

ANNOUNCED.
17.02.2021

Al —
(Attiq ur Rehman Wazir)
Member (E)

Camp Court, Abbottabad
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