" ORDER
28.04.2022

Service Appeal No. 543/2bi§

Learned counsel for the appellant present. Mr. Safiullah, :

" Focal - Person alongwith Mr. Naseer-ud-Din Shah, Assistant‘

Advocate General for the respondents present. Arguments heard
and record perused.

Vide our detailed judgment of today, placed on file of
Service Appeal bearing No. 541/2019 titled “Dr. Mustafa Versus:
Governm‘ent of Khyber Pakhtunkhwa through Chief Secretary
and four others”, the appeal in hand stands dismisse‘d; Parties

are left to bear their own costs. File be consigned to the record

(Miah Muhammad) (Salah-ud-Din)
Member (Executive) , Member (Judicial

room.
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27.04.2022 \
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© present. Mr. Kabirullah Khattak, Additional Advocate General for

ST sy e
eSS

Proper D.B is not available, therefore, case to come u‘p for
proper D.Bon 27.04.2022.

Syed Noman Ali Bukhari, Advocate for the appellant

the respondents present.

Syed Noman Ali Bukhari, Advocate stated at the bar that
as Mr. Malik Akhtar Ali, Advocate is co-counsel in the instant
appeal and he was under the impression that fh'e séme will be
argued by the said-counsel, however the,safd counsel has
informed him that he is unable to appear before the Tribunal

today due to illness. Syed Noman Ali Bukhari, Advocate

requested that an adjournment may be granted so as to enable
him to argue the instant appeal. Adjourned. To come up for

arguments on 28.04.2022 before the.D.B. -

(Mian Muhammiad) (Salah-ud-Din)
Member (E) Member (J)




20.10.2021 Counset for the appellant present.

Kabir Ullah- Khattak learned Additional Advocate
General for respondents present.

Learned counsel 1 for the 'appellant requested for
adjournmenf. Adjourned. To come up for arguments on
31.01.2022 before D.B. '

I s

i (Atig-Ur-Rehman Wazir) (Rozina Rehman)
- Member (E) "~ Member (J)
31.01.2022 Learned counsel for. the appellant present. Mr. Naseer

ud Din Shah Assistant Advocate General for the respondents
present. '

| File to come up alongwith connected Service Appeal
bearing -N0.541/2019 titled Dr. Mustafa' Vs. Government of
Khyber Pakhtunkhwa on 31:03.2022 before the D.B.

D=4

(Rozina Rehman) . : (Salah-Ud-Din)

Member (J) '~ Member (J)
31.03.2022 Counsel for the appellant and Mr. Muhamméd Adeel

- Addl. A.G for the resppndeqts present.

Learned AAG states that similar nature of appeals have
been decided by a Benéh comprising of Mr. Salah-ud-Din,
learned Member (JudiEial) and Mr. Mian'Muhammad, learned
Member(Executive). Th’erefore, this appeal is also placed
before the said Benph. To come up for arguments on

25.04.2022 re the said D.B. Q

Chairman

(Mian Muhammad)
Member(Executive)
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| 28.07.2021 Clerk of counsel for the appellant presént. M'r.'Ja\'/ed ‘Ullah
' Assistant Advocate General forthe respondents present.

Clerk of counsel for 'the appellant stated that Iearned_
counsel for the appellant is unable to attend the Tribunal today |
due to strike of Lawyers. Adjourned. To come up for arguments |
before the D.B. on 20.09.2021. O

.-—_—___._.-..-_4

(ATIQ-UR-REHMAN WAZIR) © (SALAH-UD-DIN)
MEMBER (EXECUTIVE) ~ MEMBER (JUDICIAL)
50.09.2021 . Counsel for the appellant and Mr. Javaidullah, DDA for,

T the respondents present.
R Learned counse! for the appellant seeks ad]ournment
for preparation and assistance. Request is accorded. To

come up for arguments on 20.10.2021 before the D.B.

(Rozina Rehman) - Chatfman |
Member(Judicial)
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10.09.2020 Counsel for the appellant and’ Addl. AG alongwnth Hazrat Shah,

S. O for the respondents present

The respondents have not furnished reply/comrnents despite last
opportumty granted to them on previous date of hearing. The matter
is, therefore, posted to D.B for arguments on 17.11. 2020

-

Chairman

17.11.2020 '. . Counsel for appellar‘rt present.
Zara Tajwar Iearned "Deputy District Attorney for

respondents present

A request for adjournment was made. -Request is acceded.
To come up for argum;ents on 01.02.2021 before D.B.

(Atig ur Rehman Wazir) » - (Rozina Rehma_n).
Member (E) Member (J)

.

|

N
[

01.02.2021 Due to COVID-19, the case is adjourned to 12.04.2021 for
the same. | |




06.03.2020

15.04.2020

Counsel for the appellant present. Mr. Kabirullah Khattak
learned Addi;ional AG alongwith Saleem Javed Litigation
Officer for respondent No. | to 4 and Sajid Superintendent for
respondent No.5 present. Written reply not submitted.
Representatives of respondent No. 1 to 5 seeks time to furnish
wrﬁten reply/comments. Adjourned. To come up for written

reply/comments on15.04.2020 before S.B.

(Hussain Shah)
Member

Fa

,—‘\I’

Due‘to public holiday on account of COVID-19, the case

* the same as before S.B.

09.07.2020

L" N 4
ﬁeader

Counsel for the appellant present.

Mr. Kabir Ullah Khattak tearned Additional Advocate
General alongwith Hazrat Shah Superintendent, for the

respondents present.

Written reply on behalf of respondents is still awaited.
Again, a'request was made for adjournment in order to
furnish written reply/comments. Last opportunity is

granted. To come up for written reply/comments on

10.09.2020 before S.B.
C 9

Member (J)

is adjourned to. 09.07.2020 for the same. To come up for
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543/19
12.09.2019

25.11.2019

07.01.2020

Counsel for the appellant present. ‘

Learned counsel ’states that security and process fee as . = -

required on 11.07. 2019 could not be deposnted due to

unavoidable circumstances- and submltted an appllcatlon for

extension of time to deposit the same.:

Applicaﬁon is alloWed.-The appellant is required to deposit -

the réquisite fee within further three working days. Thereafter, - AA -

notices be issued to the‘:' respondents for submission of Wri_tten ‘

reply/comments on 25.11.2019 before S.B. . \
| : Chairman

Junior to counsel for the appellant and Addl. AG alongwith -

Amjad Ali, Assistant and Mghammad‘Sajid, Supérintendént for the

respondents present.

Representatives of the r‘esponden'ts seek time to furnish

the réply/comrﬁents. Adjourned to 07.01.2020 on which date the - - .

requisite reply/comments sr:]atl positively be submitted.

e

Chairman

i

1

Counsel-’ for the a"‘ppellant and Addl. AG alongwith
Sher Baz, SO for the re spondents present

Representative of the respondents seeks tlme to
furnish reply/comments. Adjourned to 06.03.2020 on
which date the requisite reply/comments shall positively

be furnished
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11.07.2019

i Counsel for the appellant present.

Contends fhat the appel!ant' was appointed initia_IIy
on cdntracf -b'asis on 27.11.1995'. Subsequently: through
notification datec‘i'1‘7:.10:2017 his service was regularized but
with effect from 01.07.2001. In the said manner .the'
intervening period betweer; 24.11.1995 and 01.0'7».2001 was -

not counted towards the sei'vice benefits in" favour of the

appellant. Further contends that it has been settled by now

- that the period of service put in oh adhoc or contract basis is

to be reckoned for the purpose of seniority and other benefits
upon subsequent regularization of a civil servant. Relies on

judgment reported as 2018-SCMR?380.

In view of the arguments of learned counsel‘ihstant
appeal is admitted for reqular hearing. The appellant is
directed to deposit security and process fee within -10 days. "
Thereafter, notices be issued to the respondents. To come up

for written reply/comments on 12.09.2019 before S.B.

-

- Chairman )



Form- A

FORM OF ORDER SHEET
Court of - '
. Case No. 543/2019
| s.No. Date of order | Order or other proceedings with signature of judge
proceedings
1 2 . 3
1- 29/04/2019 The appeal of Dr. Fazal Subhan resubmitted today by Malik
Akhtar Ali Khan Advocate rnay be entered in the Instatutlon Reglster and
put up to the Worthy Chalrman for proper order please g -
RECTEE S |1
7. o ’M’l \ 13’ This case is entrusted to S. Bench for prellmlnary hearang to be | -
put up there on [7’/0 4 (/’)
|
' | CHAIRMAN
|
i
12.06.2019

Notice be issueq to appetlant/counsel for rehearing in
limine on 11.07.2019 béfore S.B.

r el

Chairlman




) The appeal of Dr. Fazli Subhan received today i.e. on 03.04.2019 is incomplete on the@
following score which is returned to the counsel for the appellant for completion and

resubmission within 15 days.

1- Index of the appeal may be preparéd according to the Khyber Pakhtunkhwa Service
Tribunal rules 1974,
2- Address of the appellant is incomplete which may be completed according to the Khyber
Pakhtunkhwa Service Tribunal rules 1974.
" 3- Inthe memo of appeal places have been left blank which may be filled up.
4- Annexures of the appeal may be attested.
5- " Appeal has not been flagged/marked with annexures’ marks.
6-. In the memo of appeal places have been left blank which may be filled up.
- Copies of Writ Petition and order passed on writ petition mentioned in para-5 of the
memo of appeal are not attached with the appeal which may be placed on it.
8 "Order dated 17.10. 2017 is incomplete which may be completed.
Copy of impu order and departmental appeal against it are not attached with the
appeal which may be placed on |t

11-Appeal containing overwriting is not acceptable Fa|r appeal be filed.
12! Seven more copies/sets of the appeal along with annexures i.e. complete in all respect
may also be submitted with the appeal.” '

‘Sg/& 1 o v,

No.
Dt S (Q 2009 v coo \

' - . REGISTRAR .~
' - L SERVICE TRIBUNAL'
| : : KHYBER PAKHTUNKHWA
- PESHAWAR.
Ma!ik Akhtar Ali Adv Mardan. ~
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BELFORE THE PROVINCIAL SERVICE TRIBUNAL PESHAWAR

. i
Appeal No.

U g

v e A v m—— .

Dvpﬁa/cxgrué/m

Versus  Govt. of Kf’K Health Department
-‘ INDEX
) . i ' ]
i S. No. | : ‘Description Page Number
B Ground of Appeal /= 3

2 Appointment Order .

4.

3 | Regularization Notification

56

-

4 Departmént Appeal

Q>

7

h

Wakalatnama

3-

n" k’m'h “~
-~ ldentified by —

walak Akhtar Ah Khan Advoc'lte

Mardan
o

Depohent M

Qnﬁgftgéwa




BE FORE THE. PROVINC IAL SERVICE TRIBUNAL PESHAWAR

Khyvher Pa.khtukh\va
Service Tribuaal

Appeal No. 5‘“‘3 /20187 . Diary No. D,L(

.,M_Mzo/y

Dr- F-’a*@af WM WW pm/mloa’g

mew%&w

Govt. of KPK through Chref Secretary.

Peshawar.
- Secretary of Govt. of KIK, Law & Parl:amentary Affalrs Department
Civil Secretariat Peshawar. |

. Secretary to Govt. of K]lK Health Department Khyber Pakhtunkhwa |

Secretary of Govt. of KPK, Establishment Department Civil Secretarlat

Peshawar.

i edtp-day )

‘@rs—f-*

12

v

Rep- o pa;]gmqns-au/

Secretary to Fmance Det)artment KPK, Civil Secretanat Peshawar.

APPEAL U/S SECTION-4 OF THE SERVICE TRIBUNAL
ACT 1974 AGAINST THE DECISION OF RESPONDENTS
NO.1-4 WHEREBY THEY HAD NOT CONSIDERED THE -

* CONTRACT PERIOD OF PETITIONER SERVICES W.E.F
1995 TO 2001 WHEREBY THEIR CONTRACT - PERIOD
ABOUT 5/6. YEARS. WERE 'NOT CONSIDER FOR
SENIORITY MOVE OVER_IN VIOLATION OF THE
JUDGMENT _OF HONORABLE SUPREME COURT AS
LAID DOWN IN 2008 SCMR PAGE-380.

That the appcllants No.l were appomted on contract basis in the

Health Department under supervision of Respondent No.l Medical

Officer BPS 17 in the year A7 — H"-WX&

That the appointment on contract basis as stop gap arrangement.

That in Govt. of KPK Civil Secretariat Amendment Act 2013. The
appelhnts were rc,ouhrlzallon W.E.F 01.07.2001.

. That the mtcrvc.nmgD penod w.e.f }7*‘“ mg‘upto 01.07.2001

were not consndered for seniorily, more OVer. To the next grade etc.




5. That the appellants ﬁ]éd.W.P No0.35/8/2017 before Peshavyar High

Court Peshawar, »\}hereby appellants were directed to approach service

tribunal for their- grievances, which may kindly:be considered. as

department appeal. .

6. That the appeliants in directions of Honourable Péshawar High Court

filed. This appeal on the fﬁllowing grounds inter alia grounds:

1. That the acts of respondent No.! is illegal, against wrong & clear
violation of auihoﬁtative judgment of Honorable Supreme Court

needs to strick down.

(D

That respondents No.l' while the intervening pefiod of appellants
we.f_27114qc till 01.07.2001 for the purpose of senority is
unjustified, illegal as there was no break in their services no
adverse remarks: ‘As,thé appellants were perﬁ)lrming"the similar
duty, same ';‘esponsibility, same obligation no difference in their
duties, respbilsibil-ity~ obligatidn ‘to that of regulér employee.
.-Doctors duly abpbinted by competent authori‘ty. Such ignorance of
; o intervening period is not permissible in the eye of taw reliance be
| placed PLD 1970 Quetal i5. o

s

That in view of 2014 SMR 1289 seniority will be reckoned from

the initial appointment.

. -4 That in view (‘)f"2018' SMR 3;80 that any civil servant works on
' temporary -adhoc contract basis for 10 yearé 'ir.l“ BPS-17 shall be

entitled to be promoted to BPS-18. Meaning thereby contract

period shall be'consi‘dered from seniofity, moreover etc. but

respondents No.10 rais ignored such authoritative judgment of apex

court has committed gross illegalities.

! 5. - That the judgmvcnts'ot" Apex court is bindiné on all organ of the
country and‘ar.e under legal obligation to follow the verdict of Apex

court.

0. That the Appellants seeks léave of this court Honprable Tribunal to

agitate further grounds als.
S

4




It is therefore hurjnbly.pr_ayed t'hat' on acccﬁtance of this appeal, this
rlonorable Tribunal may be kindly considered the iniervening period w.e.f

%?—((-mgﬁtill 2001 for ghe purpose seniority move over along with back

benefits otherwise the junior m})st will become senior to the appellants. |

. Appellant: M
. | Px- ,Q%W
Through W -
~  Malak Akhtar Ali Khan Advocate
. Mardan.

AFFIDAVIT

o _ .. &mc ﬁoaﬁ{
\ IPY ﬂw;(C\ M,(QM W /a\/lq,%-f,&,; W for the appellant do

nereby cleclaxe on oath that the contents of this review petition are correct and

nothing has been concealed from this Honorable Court.

: - Deponent M -
MWW

Jath Jom SIQPe
azal Gh; oGt
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- VORAM DUiii= ., . : - - |
| Reference your application on the above subject for thLe post of
fedicsl Of! 1cenﬁ omen icdicnl O’flcer/Dental Surgeon.

4. The Competent authority is hereby appoint you as hed-cnl Officer / e e
iomen ledical Officer/Dental furgeon in the Health Departrent, Govi;

' ~ef {.F2 on contract basis in B-17 for a preriod-of one yeal or tiil-
the availability of Mublic Service Commission selectec/retera of
erifirnl incerbent from leave/deputation vhichever is caciier, on the
tvrva and conditions laid down in the atjiched pgfgerent becd. !cu
shald be pested to PN Q Tk G NTR
1h1~ crntrgct deOlnthnt is not. t:rz:l'ls.’c’zr:wlc.--——---”“"“'f“"."T "
2. This oonfrqc appointment 1s-°uh3cct to your physical fitnaes, fer
’ viiich you will appear bcforc the iicdical bOurd cons Litutcd by ths
Gove ln“.:)l te X - e ' *
, - [T N o R AT " L N
3. T¥ yeu ecepit the dffer ¢ "ov01nt‘cnc on contract hasis zs o ledical
Cificer/V'omen ledical Cfficer/MNental Surgecn, the attached hgreerent
" Jeed should be filled in duly ulEnOd by you and ghould reper® at ’
Your own expense. ‘ ’ .
b If you falld to report for duty &t the .t,tlon specified in pere 3 1c¢7u,
idthin Tan (10) duyﬁ, the affer of anpoznt-ent on contract basis’ wiil
te deemed to hage been withdrawn autow"t1-nJ] and no further R
correspondcnee shall be entertained in this ruerncrﬂ . ’ Sk
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NOTIFICATION

MO, SC(EIH-1113-18/2016: in pursuvance’ of Judgment af Poshawat High Count
R Peshawar doted 18-11 .2008 in Wil Petition No. 1510 of 2007 2o edly s RGN

2 of Section 2 of the Khwbet paxhluakhva, Civil Gervant (Argndnieaty Aol DS
- iRfwger quhtunkhwé Aci no IX of 2005) and provisinn pader sl SELEON

secan 9 of Civit Seraal (Ammendment) Act 2013 couplesd vt lhi T RUNETE R

. |
arder of apgelents and simitarly placed ve-e:f 2005, the sevices of foliovanr? Ageines
gutanzed with ofieit trom ki
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, 1. 'l‘h-aAt 'tlie zipﬁcllant was appomtcd in He
gy 11- 19)w on conuau basw

2. . That the appellanr served the department without any break on couitrac basis

tldated. - Lo

3. Thal_ there ‘is no. ad\use :‘e;;1a|‘ks or any complﬁiht .aga.insylhe ;5r'cscn1t
appellant. : . ' ‘ I

4, The‘ul on the appcllanl.\;as l';étljéljiéccd v«fwljlh effect from _OJf(]l_')~20'()l'.‘ '

. ' to o

That lhe appellant wa; suvmu smcc /7-1 -1995, ‘therefore a,pc!]anl shoa!d

have been’ lcgulana.d from mma! appointment j.e. 7 1993

6. ’I'hét n view ofjudgmcm ox /\PL,X Court 2014 SCMR 128

9 20]8 SCMR 380 .
scmoruy will be u.ckoncd from inilial

appointment whe(her lhar ‘appointment’

" is on adhoc basis. contrac( basis or u.mpouny basis.

It is thc:efonc humbly pmyed that on acccptancc on tlm appeal

mluvcmng pt.l‘lOd of conuact may kmdly
buxcf' ts av

thc appcllant
be cons;du foz semonly

andxolhcr
axlable under the ldw (o the pumouen

Dr. Fazli Subhun -

a Senior Demonstrator.

_ T ~ - - Pathology Department

) o . o . Saidu I\fl(,;l:t.&l_COlkg,t. Swat - .-
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Through: Propcr Channel i
Subject: DEIMARTMENTAL APP EAL/REPRESENTATI oN -~ .

alth Department as Medical Officer on.
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I JUDGMENT SHEET P CO

‘ Province of KPK through Chief Secretary Peshwar and othets

JUDGMFNT ].;

s Vot

an appf p‘t_iétjé:w"ri’ewith~‘th,é?,f'ono»y'ing'ér'a“y.ér:—'

R

-';accep:ance of this W.P. respondent No.4 be

wfretrospecave effect to their rcgularzzarzdn

. 1973, }Any jw'ther relxef may deem f' f may
.'p[ease be granted” L
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i :“It zs thcrefore lmmbly prayed tlxat by‘

5'_;d1recfed to consider the mtervemng pertod
(1995:2001) for semonty, promotum movers;.
“after’ approval of - Governor. KPK 1o° give,

‘ «'"2001 {&. it-is further prayed that. resparzdent-j .
- No 4 e restrainéd from tlig preparatzon of o
Sem? ity - list- U/S & of Civil- Servant: Act -




2 C
petitioners were regularized from 2001. According to the

petitioners, respondent No.4 is trying to prepare seniority list,
. o ' .

in which, their intervening period in between 1995 to 2001 hgs

.

been ignored for seniority purpose, which will result the junior

i
. l 3 ’ *
most will become senior to them although their services are

without break, Moreover, the act of respondent No.4 is based

.

on d.isci'iminati;on‘ as Dr. Muhammad Iqbal ‘was appointed on

regular basis w.e.f. date of his initia} appointment; hence,

feeling aggrieved, the petitioner has filed, the instant Writ
Petition. ||
3. Aygﬁments heard and record perﬁsed.' - |

Lo

4. - Adnittedly, the grievance of be‘titioners relates to

Yerms and conditions’ of their service, the appropriate

rérnedy for segking their redressal, would surgly be the

Services Tribunal.

5. - ' “This Court is barred under Atticle 212 of the

Constitution of Islamic Republic of Pakistan, 1973 to take

’

cognizance of any matter relating to “ferms and conditions’ of

service of a civ!il servant. The Apex Court in Ali Azhar Khan

/’/, Baloch’s case_ (2015 SCMR 456), has again laid down that

—— i
ATTESTED 2
EXAMINER
Peshawar High Cou

- JAN 2019

——— .
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E L & u the issue relating to the ‘ferms and conditions’ of service
) cannot be entertained by a High .Court either in its
' constitutional jurisdiction or in its original civil jurisdiction
' being barred under Article 212 of the Constitution.
6. In view of the above, this Writ Petition being not
maintainable is hereby dismissed. However, the petitioners
may- approach the Services Tribunal for redressal of their
‘ grievance.
- : . [
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o T VAKALATNAMA

e NO SL/Q /20/47 S
g IN THE CbUR} OF ' " /0 go\m o ﬂ ﬁ (qﬂ @Z N .,’
i Df JLA?AJQL gubf(ﬁw |

Appellant
- Petitioner -

S Plaintiff
S ‘ . VERSUS - o
a o}/wl" OK : /4Jﬂ Respondent (s)

U/

CIUWE____ Dy Agﬂe S bl -
do hereby appoint and constitute the SYED NOMAN ALI BUKHARI Advocate
High Court for the aforesaid Appellant(s) Petitioner(S), Plamtlff(s) /

‘ Defendants (s) _

' Respondent(s) Defendant(s), Oppos1te Party to commence and prosecute / to
.appear and defend this actlon /-appeal / pet1t1on / reference on my / our behalf and |
al proceedings that may be taken in respect of any apphcatlon connected with the
same mcludmg proceedlng n taxation and apphcatlon for review, to draw and
| dep051t money, to file and take documents, to accept the process of the court, to
appomt and instruct council, to represent the aforcsald Appcllant Petltloner(S)

.-Plalntlff(s) / Respondent(s), Defendant(s) Opp051te Palty dgrce(s) ratify all the -
acts done by the aforesald

DATE 20 T M

(CLIE%{T)

~ ACCEPTED

o “ : SYEDNOMA%BIH{HARI

* ADVOCATE HIGH COURT

oy

CELL NO: 0306-5109438




