21% Nov, 2022 .~ Lawyers on general strike today.

3

To come up for arguments on 18.01.2023 befoli‘e D.B. Office is

directed to notify the next date on the notice board as well as the

(Fareeha Paul) (Kalim Arshad khan)
‘Member (EF) Chairman

website of the Tribunal.



14.09.2022 Mr. Arbab Saiful Kamal, Advocate for the appellant present. Mr. Asif
Masood Ali Shah, Deputy District Attorney for the respondents present.

Learned counsel for the appellant requested for adjournment on
the ground that he has not made preparation for arguments. Adjourned.

To come up f uments on 17.10.2022 before D.B.

P e |
(Mian Muhantad) (Salah-Ud-Din)
Member (E) Member (J)
17.10.2022 Appellant alongwith his counsel present. Mr. Asif Masood Ali

Shah, Deputy District Attorney for the respondents present.

Learned counsel for the appellant requested for adjournment on

the ground that he has not made preparation for arguments.

Adjourned. Te.come up for arguments on 21.11.2022 betfore the D.B.

A+ g ~
]
-_____-——_..__._J
(Mian Muhamimad) (Salah-Ud-Din)
gl Mae e N ]
- Membei (E) ™ Member (J)
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06.07.2022 Learned counsel for the appellant present. Mr. Muhammad
~Sajjad, Litigation Officer alongwith Mr. Muhammad Riaz Khan,

Paindakheil, Assistant Advocate General for the respondents present.

Learned counsel for the appellant submitted rejoinder, copy
of which handed over to learned Assistant Advocate General.

Adjourned. To come up for arguments on 14.09.2022 before the

D.B.
4 )
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(MIAN MUHAMMAD) (SALAH-UD-DIN)
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12.11.2021

15.12.2021

-,x._ c\, { : .

28.07.2021° ‘Leé?ned Addl "AG be} remlnded ‘about the, omission
' 5y ' PRRT A ﬁ‘ ;('
and for, subm|55ton of Repiy/comments within extended

bi g Wy

.{t; T . a4, ¥ . }}:

'.:"tlmeoflodays D I

Clairman

R
Appellant in person and Mr. Kabirullah Khattak, Addl.
AG alongwith Zar Wali, SI (Legal) and Muhammad Sagged
Litigation Officer for the respondents present.

' Written reply/comments of the respondents are still
awaited. Last opportunity is granted to the respondents for
submission of written reply/comments on or before the
date fixed. Case to come up on 15.12.2021 before the S.B.

i Cha n

Appellant alongwith his counsel present. Mr. Kablrullah
el T

i)
Khattak, Addl: AG alongwith Mr. Muhammad Zaman, Reader for,,

respondents present.

Written reply/comments on behalf of respondents submitted
which is placed on file. A copy of the same is also handed over to
the appellant. To come up for arguments on 29.863.2022 before
D.B. '

A

/

(MIAN MUHAMMAD)
" ¢ " MEMBER (E)

.
. o eab

O
1

e '



25.03.2021 | Appellant presentnthroughé“v’counsel Preliminary arguments

heard. Record perused

Points raised need COnsideration. Appeal is admitted to
regular hearing subject to all I‘egal objections. The appellant is
directed to deposit security and process fee within 10 days.
Thereafter, notice be 'issued to the respondents for submission

-"of reply/comments. To come up for written reply/comments on

-8 ;6 12021 before S.B.

28.06.2021 Counsel for appellant present.

Kabir Ullah Khattak learned Additional Advocate
General alongwith Muhammad Sajjad Litigation Officer for
respondents present. '

The respondents have not submitted written reply.
cwl The respondents are requnred to submit written

2 ateel pov

reply/comments in offi ce within 10 days positively. If the

B s y‘““ed ot w‘ written reply/comments are not submltted in office within

been £
I oA stipulated time, the office shall submit the file with a report
of non- compllance Flle to come up for arguments on

12.11.2021 before D.B.

(Rozina Rehman)
Member(J)
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Form- A
FORM OF ORDER SHEET
Court of
Case No.- /éZ(E Z /2020
S.No. | Date of order Order or other proceedings with signature of judge
proceedings . ' i . ]
1 2 3 L
' ' o o ‘ - by
1- 31/12/2020 The qppeal of Mr. ,lMuhammad Ishag resubmitted today by Mr.
‘ Saadullah Khan Marwat Advocate may be entered in the Institution Register
‘ and put up to the Worthy Chairman for proper orde\ please.
ReGsTraf
2. This case is entrusted to S. Bench for preliminary hearing to be put
up there on 5)03'2 >/
CHAIRMAN
15.02.2021 The learned Member Judicial Mr. Muhammad Jamal Khan

r transfer, therefore, the case is adjourned. To come up f

,ame before S.B on 25.03.2021. /@

Reader

is

for



.

. The appeal of Mr. Muhammad Ishag son of Ayaz Khan Ex-Sepoy Levies Lakki Marwat
reéeived today by i.e. on 04.12.2020 is incomplete on the following score which is returned to

the counsel for the appellant for completion and resubmission within 15 days.

1- Memorandum of appeal is unsigned which may be got singed.

2- Annexures of the appeal may be flagged.

3- Annexures of the appeal may be attested.

4- Index of the appeal may be prepared according to the Khyber Pakhtunkhwa Service
Tribunal rules 1974.

5- Copy of order dated 19.03.2016 mentioned in para-5 of the memo of appeal is not

‘ attached with the appeal which may be placed on it.

6- Annexures of the appeal are illegible which may be replaced by legible/better one.

7- Seven more copies/sets of the appeal along with the annexures i.e. complete in all
respect may also be submitted with the appeal.

No. 3qq ‘7’ /S.T,

Dt. 04 / [& /2020

EZ= 4 An)
REGISTRAR
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA
PESHAWAR.
Mr. Saadullah Khan Marwat Adv. Pesh.

Re 5,&8041«\”&"‘) W WM

e



BEFORE THE KPK SERVICE T

BTSN P A
Ry o)

WAR

RIBUNAL PESHA

S.A. No. /2020

Muhammad Ishaq versus D.C & Others
INDEX f
S. No. Documents " Annex P. No.

1. | Memo of Appeal 1-4
2. | FIR dated 27-09-2015 A" 5
3. | Show Cause Notice - 6
4. | Booking Personnel's for legal action, 19-3-16 "cr 7
5. | Office order of termination dated 14-06-2016 "D 8
6. | Merger Notification dated 16-09-2019 “E” 9-13
/- | Judgment of AS) dated 24-06-2020 U 14-30
8. | Departmental appeal dated 17-08-2020 "G” 31
9. | Opinion of Inspector Legal dated 14-09-2020 H” 32
10. | subsequent opinion dated 21-09-2020 ' 33
11. | Remission of case to R. No. 03 dated 06-11-20 "7 34

-Appellant _

Dated 04-12-2020

Through

D o L e

Saadullah Khan Marwat -

Advocate

21-A, Nasir Mansion,
Shoba Bazaar, Peshawar

e

7

Ph: 0300-5872676



BEFORE KPK SERVICE TRIBUNAL PESHAWAR

S.A No. /_2020

‘ rl‘i v ""\v.

Muhammad Ishaq o, /5%
. ary, N /
S/0 Ayaz Khan, oi
Dut_ : \5

R/o0 Sargara Muhammad Khan, *‘%
Tajori Lakki Marwat, '
Ex- Sepoy Levies Lakki Marwat . ... ........... .. .. .. Appellant

VERSUS

| 1. Deputy Commissioner Lakki Marwat /
Commandant Levies.

- . ?

. 2. District Police Officer,
' Lakki Marwat. '

3. -Regional Police Officer,
Bannu Region Bannu.

4.  Provincial Police Officer

?

KP, Peshawar.

- 5. Secretary, Govt. of KP,
Home and Triba!l Affairs

- Department, Peshawar . . . e P Respondents

|
C—”.><=>¢-><=.>¢—><=><‘:><=>C:.'>

fledto-d3Y  APPEAL U/S 4 OF SERVICE TRIBUNAL ACT, 1974

Rogiscrax ~ AGAINST OFFICE ORDER NO. 263 DATED 14-06-

Yy|i>-|>0>0 2016 OF R. NO. 01 WHEREBY APPELLANT. WAS
TERMINATED FROM SERVICE AND DEPARTMENTAL
APPEAL DATED 17-08-2020 OF APPELLANT MET
DEAD RESPONSE TILL DATE OR OFFICE ORDER NO.
5996 / LEGAL DATED 06-11-2020 OF R. NO. 03 WHO
REMITTED THE CASE TO R. NO. 04 FOR DECISION
WHO FAILED TO DECIDE THE REPRESENTATION:

D=2 C=>MC>0C=>




Resgettfully Sheweth: :

1. That appellant was initially appointed as Sepoy on 17-08-2010 in

Federal Levis Force in the then FR Lakki Marwat.

That appellént was serving the department to the best of his ability
and to the entire satisfaction of the superiors and no complaint,
whatsoever, was édvanced against him either from the department
or from the General Public.

That unfortunately FIR No. 279 dated 27-09-2015 u/s 302/324/34
PPC, Police Station Tajori Lakki Marwat was registered wherein

whole Family of the appellant was implicated in the so called
offence. (Copy as Annex “A”")

That due to the fear and torture of the local police, appellant went
from the scene, however Deputy Commandant Levis issued Show

Cause Notice to him as well as to other Sepoys etc. (Copy as Annex.
\\Bn) .

That on 19-03-2016, subsequent letter was issued by Subedar
Major wherein it was recommended that the personnel mentioned

therein be booked for legal proceedings. (Copies as annex “C")

That on 14-06-2016, without conducting regular enquiry into the
matter, appellant along with others were terminated from service
by R. No. 01. (Copy as Annex “D")

)

. That appellant surrender before the local police on 14-12-2018 and--

then trial into the matter was initiated by ASJ-II Lakki Marwat.
Evidence in pro & contra was recorded.

That in the meanwhile, on 16169—2019, the Government of KP

issued Notification known as “thé Khyber Pakhtunkhwa Levis Force

Act, 2019 (KP Act No. XXXV of 2019) wherein due to merger of the
. FATA Areas into Settle Area and the Levis Force was made under

control of KP Police Act 2017 (KP Act No. II of 2017)". (Copy as
annex “E”) '



10.

11.

12.

13.

(U8 )

That as stated earlier, evidence in the criminal case was finalized
and after its conclusion, appellant was acquitted from. the. baseless
charges vide judgment dated 24-06-2020. (Copy as annex “F")

That on 17-08-2020, after acqui‘ttal from the baseless charges,
appellant submitted departmental appeal before R. No. 03 which
was processec{ in the department. (Copy as annex “G”)

9

That on 14-09-2020, Inspector Legal tendered opinion that the
matter regarding reinstatement of appellant in service, such power
rested with the competent authority to reinstate appellant in

service without back benefits or to file the same. (Copy as annex
\\HH)

That in letter dated 21-09-2020, R. No. 02 re-iterated the stance in
letter dated 14-09-2020 and the case was remitted to R. No. 03 for
guidance. (Copy as annex “I")

That on 06-11-2020, R. No. 04 remitted the matter to'R. No. 04 as
per contents mentioned therein -and the impugned order dated 14-
06- 2016 was received on 20 07- 2020 from the ofﬁce as the same
was not remitted to appeilant (Copy as annex “J")

Hence this appeal, Inter Alia, on the following grounds;

GROUNDS

That frivolous FIR was registered against appellant by implicating .
therein his whole family for the commission of the offence.

That as ber the contention of the department, Show Cause Notice
was issued to appellant but the same was not replied due to none
service upon him. - - - - -

That without any regular enquiry services of appellant were
terminated, being mandatory.

That first appeilaht was the employee of Federal Levis Force but
due to Merger of the FATA Area into Settie the Levis Force was put
under the command and control of Police Department as per
Notification dated 16-09-2019.

’



That appellant was acquitted from the baseless charges by
competent court of law, so he was liable for reinstatement in
service.

That after acquittal from the baseless charges, appellant submitted
“departmental appea! before Regional- Police Officer, Banhu Region |
Bannu but no proper heed was paid to the same due to change in
the administration and one authority put the burden on the
shoulder of other authority. '

That the matter was not dealt as per the mandate of law, while
order of termination from service was not only against the settled
law but was based on maiafide.

It is, therefore, most humbly prayed that on acceptance of
the appeal, orders 14-06-2016 of R. No. 01 be set aside and
appellant be reinstated in service with all back benefits.

Appellant

Through . : <\§\
W Ll \

Saadullah Khan Marwat Arbab Saiful Kamal -

"Rl e

Miss Rubina Naz

Dated: 04-12-2020 - Advocates S
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; : —-2 e el ALY -
A Mt L Ohulam Al T Sepoy T T Peshawar y L
VL Mubamad T

\nwrﬂn' .o

P L . T e vy,

_ oo OFFICEOFTHE. | © ¢ ' LR
s 3 DEEULY.COMMISSIONE R/ COMMANDANT FE DERAL LEVY FORCE /555
Y & 1_.Ax_xj_¢y14\_[z_\gg_1‘_(g~HY.B,E_Rj:PAKHTQNK_l;Lyygfu:}lnaoqso-538330-3|.Fax 7. 53833
=3 & : cln{:il:iql_:_l&ia_mir_\_jzt_l‘fg'l_w_ll_fgilﬁ.cmI':nccbuok:n‘ W,

l'ncclmc{k.cnm.'«lcInkl\inmrwm'
LN Qe i el Dated: /g i

G _iie \IEE
OFFICE ORDER-

1 '

In exercise tl'{c, 1§owé:¢.o;nfcgred-upon me under section ipm sclj;‘e‘d:u,lgl 1
I of F‘cdc\:ra}’ Levy Forf_:c:‘i'ef;u:layl‘;‘i;;{:ébi_];?;"éad \\-'ith". Federal bcify: '#o::é’c; regula
arn.cndc(l 20]_.;31 and afwk I'ulﬁl!me?t '?"f,':al] codal fqrfnalities, the folla’\kfri-ﬁé%"i
pursoncl's of Federal Levy Force FR Lakid is heréby terminated from service ‘wi
immcdiate offect’’ . S . . :
[ SN TRame g Designation ] Address
X et T Majeed T Abdul Majeed - ' Sepoy
Lainulah

+ ow .eep Gihani Rehman 7 Sepoy

i Voo

T
%ﬁ' ;‘: b RUNANSR

e

IRy,
34,
o
HEAN
iR e
SEEIS

) . ‘
e, __S_'ar_gra Muhammad Khan ik
: Ghaza Khel .

. —— e

.;.‘

o
(4

T

Wi M

thasmad Avaz_1 Sepoy

=)

brahim

-4"-.'—
"

—eo=__ ! Sargra Mubhainmad Kha

) . Gl Bad Shah ' 7 Sepoy ! Dara Pezu R
' 6. _ ;. Shazin Nourin ——=Fazal Karim . Flady Searcher | Dabgari Peshawar
2 __ Miihaminad Astam

Khawaja Ahmad Havildar

j_ Hussain Khel

... TMUHAMMAD BAKHTIAR KiiA
: Depury Commissioner/ -

.+ Political Agent FR Lakki. -

. 2 . ’/ . . . - , B : " i ,_.l ——— A R
Endsi: No.___ <7 - 3__..-.._-,/FR Levy -0 Dated:/06/2016 - - 2,

Copyforwarded 10:° - - - . I
&0 Deptt FATA Scctt Peshawar. - v
Govcrnmem of Paicistan SAFRON Division:

The™Section Officer {Budget) S&LK
Islainabac! . v ' .
The Assistant Political Agent FR-Lakkj
=+ The Districl Account Officer Lakki Marwat
5. The Subedar Major Fed

" Major Federal Levy Force Lakki Marwat
6. Al oflficial concerned ) :

The Depuly Seeretary Law & Order |

I e

S

Se— ) .-

: ‘Deputy Conimisgi'on'ér/ o
Political Agent FR' . kki .-

. 5

P

v

ar.

e eannee
t
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EXTRAORDINARY  REGISTERED NO. Pl
GOVE [MENIT S . GAZETTE
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K]l.':'IZYB‘EJR PAKHTUNKHWA
. | .. ..Published by Authority - ' .

5 i PESHAWAR, MONDAY, 16* SEPTEMBEIL 2019

PROVINOIAL ASSEMBLY SEGRETARIAT
KHYBER PAKHTUNKHWA

: NOTIFICATION :
Dated Peshawar the 16th Septembet, 2019

‘ No. PA/ '<hyber Pakhtunkhwa/ Bilis-68/2019/ 7010,— The Khyber Pakhtunkhwa Levies Force
Bill, 2019 having been pbssed by the Provincial Assembly of Khyber Pakhtunkhwa on 12" September,
2019 and assented to by the Govemor of the Khyber Pakhtunkhwa on 12t September, 2019 is hereby

" published as an!Act of #hc Provincial *eglslature of the Khyber Pakhtunkhwa.

'n{ss KHYBER PAKHTUNKHWA LEVIES FORCE ACT, 2019,
" (KHYBER PAKHTUNKHWA ACTNO: )oow OF 2019)

&

(F/fst pub/rshed after having received tfre assent of the Go Vemor of the
- Kh yber Pakhtunkl{ wa in the Gazette of the Khyber Pakhtunkhwa,
’ (Ert/aordmazy), dated the 16th September, 2018).

AN
ACT

1o provide for the maintenance of Khybér ‘Pakhtunkhwa
Levies Force and m enable its transition
to Khyber Pakhtunkhwa Police.

WllthAé after Constitution (Twenty- fifth Amendment) Act, 2018 (Acl Nb XXXV of
2018). the crslwhlle Federally Administered Tribal Areas have been mcrged in the Province of the
Khyvber Pakhtunkhwa, and Federal Levies Force. established under the Federal Levies Force

Regulation, 2012, wo;kmL in the said arcas, has lost its legal staius for working in the merged
districts and sub’-divisi'ons:

AND WHEREAS it is in the best public interest to allow the Federal Levies Force to contmue.

its functions in [the merged districts and sub-divisions and to regulate and maintain it under the
administrative control of the Oovemment of Khyber Pakhtunkhwa;

208
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KHYBER|PAKHTUNKHWA GOVERNMENT GAZETTE, EXTRAORDINARY, 16 Septeriber, 2019, 210
(m}  “rules™ mean rules made under this Act: and

. ) (n)|  “Schedule™ me'a!n_si!ﬁe Schedule appended to this Act, ~ . TR
3. - . Reconstitution and maintenanée of Levies Force.—--(1) On commencement of this Act..

the Levies Force shali, be rc-donslilut;ed and maintained by Government in accordance with the
provisions ol this Act and- shall be kno'iavn as the Khyber Pakhtunkhwa Levies Force, consisting of-

(a) the Director Gen‘cral;
(b)  the Deputy Dire:&tor General;
{c) the Commandan}; and - :
(d)  alllekisting strength of members of the Levies l‘orce working in the merged
districts and subsdivisions. as specified in the Schedule.
i

i
ofticers ol the Police.,
b

(2) The Director General, Deputy Director Gencral- and- the Commandant shall be the
(3)  The District Police ‘Officer shall be assigned the additional charge - of the
Commandant in the same district.- oL Lo

(4)  The Regicgn:il Police Officer shall be assigned the additional charge of the.‘Depu'ty

. - . . [ . . .
Dircetor General in their iPcilice Region.

(5) The Depl:ll)f Director General, who shall be appointed by Government. in
consulation with tne Proyincial Police Ofticer. in such manner and on such terms and conditions as
may be preseribed. ‘

Explanation: For l!w purposc of this section. Regional Police Officer and DiAstrig:t Police

Officer shall hav@lz the syme meanings' as are given 1o them. respectively, in the Khyber
Pakhtunkhwa Police Act. 2017 (Khyber Pakhturikhwa Act No. 11 of 2017). .

4. . Superintendence; admir:listration and control of the l,clvics Force.-—-(1) The overall
power ul‘superinlé}ﬂence’ot‘lhe Levies FForce shall vest in (]overhmclnl.

| : i ‘ . $

(2) The; general administration and operational control ol the Levies Force shall vest

with the Director General to be exercised by him either dircctly or through the Commandant in the
district. : " )

s. Powers and dutics of the Levies Force.---(1) Notwithstanding anything contained. in any
other faw for the time being in force. the Levies Force shall have the parallel po icing powers as are
assigned 10 the Police under the Code.

(2) Wnll}oul prejudice 1o the pencrality of the forgoing policing powers under sub-
section (1), the Levies Force shall perform such institutional or organizational lunctions and duties

as provided under (he Khvber Pakhtunkhwa Police Act. 2017 (Khyber Pakhtunkhwa Act No.Il of
2017). I -

6. Liabilitics of officers anq members of the Levies Force.=-(1) It shall be the duly of every
member ol the Levies Force 1o obey and execute all lawfu) orders and instructions, issucd to-him by
the Commandant or any fothcr officer authorized by him in this behalf to issue such orders and
instructions. :

S



M KHYBER PAKHTUNKHWA GOVERNMENT GAZETTE EXT RAORDINARY 16“ Septambar, 2019.-

- (Amended) ‘S( rvice lil

10, Ass;stance and support to Governmcnt functmnanes ~--On the: rcqmsmon of lhe D1stnct

! oy ‘ o
(2) | The tevicu lon,c ‘shall be an essential sefvice: and cvery member thereof ‘shall be

. liable to serve whenl ver he is required to serve by the Dnrector General

7. C onstltutlon of Sclcctloh and Promotlon Commlttccs -~Government- shall notlfy the
Selection and Promotlon (.OI‘I‘IITH tces for rcorultment and promotlon ol employees* ol he. Lewcs

. Force.

8. Postings. tr‘mefers and. dntrlbutlon of the chues Forcc (1) The Cnmmandant shall be
competent to post and transter members of the: Levies Force within the district.
) The Iplrector General shall be competent to post' and transfer members of the Levies
IForce from one district to another, -
i ST
(3) Subject to the decision of. the Depanmem a: sufﬁcnent number of members of the‘.
Levics Force shall Qe placed at the dlsposal of the DIStl’lCt Admmlslrdtlon in performmg 1ts legally-’:d

. mandau.d Iuncuons

9, Absorptlon ---(l) Notwithstanding anythlng, conlamed in any ulhc: taw for the time bemg
in force. the members of the Levies Force may be absorbed in the Police. subject'to the- procedure as
may be dctermmed by Gover nmenil : .

) Unul lhelr absorptlon in the Police., thc membcrs of the 1 ,ewes"l'orce shall- Be]: -
governed hy their }ejlstmj, terms and condmons of servxce undcr the Federal Levies Force;_} :
lles 201.) S : C T

Adinistration, the Cdmmandam shall provide assistance and support to-the District Administration
and Heads of aH puhllc agencies m the District, required for performm lhelr official duues

i1 Power to malsc rules. ---Gcwcmmenl may make rules for carrymg out the purposes of this
Act, ' '

l

12, Act to'| overtéxdc other laws.--The provisions of this Act: shall be in- force not\wthstandmg"_
anythifig rcpu,gnant or contrary contained in any other law for- tﬂe time bcmg in force. '

13.  Indenmnity. -—-Fxcepl as otherwise expressly prov:ded n this Act, no suit. prosecution or

other legal prhceedmgs shall lie ag,amst any member of the Levies Force. Government or any other
authority for anything Wthh is done in good faith or intended to be done under this Act or the rules. -

Kxplanation: The phrase *good faith” shall have the same meamng as ;,wen toit in section’
52 of the Pakistan Penal Code. 1860 (Act No.XLV of 1860).
?
14. Removal of dlfﬁcnltles ---If any difficulty arises in giving ettect to any of the prowsnons of
this Act. the! Deparln%emmay notify a committee to take a decision not inconsistent with the
provisions of! this Act as may appear to il to be necessary for the purpose of removing the
difficulty. '

15. chcal and . savings.-—(1) The Pederal Levies Force Regulatioﬁ 2012and the Khyber .
Pakhtunkhwa, Levres Force Ordinance, 2019 (Khyber Pakhtunkhwa Ordinance No.lIT of 2019).are”
hereby rcpcale-d »

P
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(2)  Notwithstanding the repeal of the Federal Levies Force Regulation. 2012, under sub-
section (1). the Fedéral Levies Force (Amcnded) Scrvice Rules. 2013 shall continue to remain in
force and the terms and conditions of service of all the members of the Levies Force shall be
soverned thercunder until new rules are made under this Acl.

(3 Anything done. action taken, rule made or notification or orders issued under the
Khyber Pakhtunkhwa Levies Foree Ordinance. 2OI9 {Khyber Pakhiunkhwa Ord. No. 111 of 3019),
and the chcmi Levies Force Rckulallo‘n 2012, shall be deemed valid and the same shall not be
called in yuestion in any Court of law,

SCHEDULE
[sce section-1(3)

Part-A

S.No. || District. . S L,
] Bajaur. |

2 Mohmand.

3. | Khyber, i

4, ;] Orakzai.

5

6

7

H Kurrdm.
:| South:Waziristan.
North-Waz{ristan.

Part-B

Sub-Division.

I lasan Khel,in district Peshawar.

Darra Adam Khel in district Kohat.
Bettani in district Lakki Marwat, .
Wazir in district Bannu.

.| Jandola in district Tank.

‘I Narazinda ih district Dera [smail Khan.

e

.,-__._w_._._,,.._,___.
o[ |w|o—|2

BY ORDER OF MR. SPEAKER
PROVINCIAL ASSIEMBLY OF KHYBER
PAKHTUNKIIWA .

(AMJAD AL
Secrelary .
Provincial Asscmblv of Khyber Pakhtunkhwa
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and District Lakki Marwat. ... (Accused already mqu:tted)

.captioned case.

Irfan were present on the spot, when at qbout 14: 3(1 Imurs aceuse:] h

.FSakhta Mir, Ayaz, Khan Ishaq and Hldayatullah cmcrged on the

~ unhurt lucklly however from the inrmg of accused . Ishag © R

KF u, ?»mé-u

N COURT OF MIRZA MUHAMMAD KASHH‘ B
ADDL SESSIONS JUDGI: 1L, LAKKI MARWAT

Sesmonsckmelqo ------ uf; ..... S el SSISCaf2019 - T
Date ofongmal msutuuon...........,...-...4...;.;;;.,‘...I(x 06- 2(;[9: |
Date of dectsxon..-,:.».;;—.--:-:;..;‘.‘“:.":f.....‘....;.;........... o IR ¥

0.24-06-2020
The State throu-'gih'.“" '

Shalsla er s/o Bad Shah Khan r/o Sarg'lra Muhamm ad- Khan
Tchsxl & Dlstrlct Lakki Marwat (Complamant)

. VERSUS
Ishaq s/o Ayaz Khan r/o Sargara Muhammad Khan Tehsﬂ and
Dlstrlct.Lakkl Marwat .;...(Accused facmg tnal)

-  And

1-Sakhta Mir, 2 Ayaz Khan sons of Bad Shah Khan and 7/~.
Hldayatullah s/o Sakhtar Mir r/o Sargara Muhammad Khan Tehsil

Case FIR No. 279 Dated: 27- 09- 2015 u/s 302/324/34 l’l’(
of‘PS Tcgor: Dxatllol L.akki mem

JUDGMENT:

R,

The accused namely Ishaq q/o Ayaz. Khan r/é Sargara
Muhammad Khan Dlstnct Lakk1 ‘vhrwat faced the tri

1-

al inahove

’)_.

Bnef facts of the prosecutlon case as pm contcnm nf‘f-

‘the FIR are that on 27- 09-2015 at 15:50 hours. complainant \hmq!'\ ‘ S ’
~-M1r in injured condition Iodged FIR in PS Tajori, al!egmg therein - o

that on the crucial day he along with his: sons Salal ud Dm and. -

crime scene duly. armed with Kalashmkovq and nm(le fire-upon

complamant party w1th 1ntentlon of their murdc:s Ils sons esi: qwd '

AT?F *”}
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. o ,"\ oL ‘
compla:nant got hlt .and sustamed injuries. After the. ()ccu:lcnco _ T T

‘-'accused ﬂee av\ay Prewous land dlepute between ‘the parties

/ : v served as motwe for the occurrence hence the FIR Ibld L'llﬁ‘l on
' 5 ' cornplamant Shalsta er succumbed fo the i uuurles and sectmn l()2
PPC was added in the FIR,

3- : Aﬁer reglstratlon of FIR. necessary mvestlgatxon ‘was -

initiated m the ‘case. On completlon of mvestlgatlon prosecutiot :
submltted complete challan on_ 10 10-2015 against all the four
'accused namely Sakhta Mir, Ayaz Khan, Ishaq and Hldayatullah
for proceedmgs u/s 512 Cr.P.C bemg absconders Af‘ter the arrest
of accused Sakhta er, Ayaz Khan and Hidayatullah proscculxon

- submitted supplementary challans against them for (rial. The case
was received to the court of learned Addl: Sessions J udge-II1 Lakki

: -Marwat for trial agamst the arrested accused. Trial against the

" arrested accused was initiated, prosecution wntnesses were recorded
and ultimately aﬁer conclusxon of trial all the three accused Sakhta
Mir, Ayaz Khan and Hidayatullah were acquitted of the eharge{
leveled against them by giving them beneﬁt of douht by~Mr N'mr '
Kamal the then learned ASJ-III Lakki Marwat vide Judgment- clnled
26-05-2018 while accused Muhammad Ishaq was declared as I’ 0O,
perpetual Non . Bailable Warrants of /\rreet were ordered 1o be
issued against him and concemcd qua ter was directed to emrt his .
name in the register of P.Os. :
4- Subsequently aﬂer the arr eqt of accusell Mulmmmnd )h \ ("\']/b%
Ishaq prosecution subrmtted separate supp]emenmry challan. ~

- against him for trial. Thereaﬁ_er,_on 15-02_-2019, instant case file

. ‘was rec"eived.by the court of Hon’ble Sessions Judge I.akkiMarwat

from the court of learned Magistrate Lakki Marwat which was

further entrusted to the court of learned ASJ-IIT | akkl Mar mi '
which was later on transferred to the court of learned /\Sl L nkkl
Marwat. Accused Ishaq bemg in custody was summened ﬂuon;Ju
Zamima Bay, who was produced before ihe coml in umlmly i
relevant copies were handed over {0 lum /s 265-CCrP.( and
' thereaﬁer on 27-05-2019 formal charge was ﬁamc(l against him

for the alleged offence to which he pleaded not guilty and chlme(l




trial, thereafter prosecunon was’ “asked" to adduce thcxr evndence

. Prosecuuon in order to prove its: charge agamst the- 'u.cused faung-

- Atrlal Ishaq had- examrned as many elght (08) witnesses in toto thh '
 the” followmg brief grst- L _ '

(1) PW-1 Afsar Khan DFC deposed ‘that he was e
cntrusted ‘with warrants-u/s 204 CrP C issued against the accused . R S
-Ishaq Ex. PW 1/1. He searched the accused in-his village and'i in the -
. surroundmg area but could not trace hlm out. The whereabouts of
accused was also not known. He had gone into hiding and avordlng ‘
his lawful arrest. Thereafter, he was also. .entrusted “with -
proclamation u/s 87 CrP C 1ssued agamst the -accused which he
returned after duc . executlon in accordance wrlh law. The
~proclamauon along with reports are Ex. PW 172, [hereaﬂer casc
was transferred to this court. ‘ .
(i1) PW 2 Dr. Klfayatull'rh deposed (hat on 27- 09 2015 al
04.45 pm, mjured Shaista Mir s/o Bad Shah Khan 'le,ed about 43
years caste - Bitani, t/o Sarga - Muhammari Kh’a 1 brought l\\_-'

constable Sher Nawaz FC No.192 was medlcally ev\mmed by hit

and found the followmg - ) L T e

1. Enlry wound about lxl c¢m on rlght and lalelnl side ofllu;_h :
2. Exnt wound about 2x2 cm. on left antero laferal lower.

abdomen just above injuinal line.

The medical report of the injured is EX PW 2/1 . His
endorsement upon the injury ‘sheet is Ex PW 2/2..
After medlcal ‘examination injured was 1efe1rc<l In. '

DHQ hospltal Bannu for fmthr‘r treatment and cxpcrt

- opinion. : o TR,

Nature of injnrﬁf cee dolateron o \\\_//’ |
" Probable duration of injury ... Nil.' o M (L[}/Q/

Kind of weapon used ...... ee.o firearm injury.

The medico legal report along with i uuury shect was h'mded

over to the same constable ‘ T
‘ On 28-9-2015 ‘at 3.45 am, the dead body of dcccnch
Shaista Mir s/o Bad Shah Khan (in the PM’ report, father of 1he

deceased has madvertently been mentloned as Sharsta Khan) r/o

&‘U l.l’ﬁ ‘?QJ




&
: wHaoe Sarzara Muhammad Khan Betani brought by constable Sher' L
| Nawaz FC No. 192, rdentlf ed-by Bahadar Mumr s/o Shah Jehan
and' Abdu]lah slo” Bahadar Khan He exammed ‘the dead bocly at o
04, 00 am- -and found the foIlowmg '
' lExtemal examination:

Condition of SUb_]CCI'

Stout body, weanng shalwar Qamls and Bunyan
PML present, RM developed (in’ progress)
Wounds:
. Entry wound about lxl cm on right and lateral side-of tlngh
2. Exit wound abotit 2x2 cm on left antero lateral lower
~abdomen just above injuinal line.
Internal examination. -
Cranium and spinal cord Healthy
Abdomer ' _

Abdominal walls, peritoneum, large ‘intéstine, hladder,
organs of generation were injured, rest of the organs were healthy. -
Muscle bones and joints. e

- Relates muscles bones and 10mts were: ll'l_]Lll cd
Opinion- .

In hlS opmlon the deceased got firearm ‘injury in
lower abdomen ‘causing injury of large vessels Icadmg lo massive

hemorrhage shock and death.

Probable time between i 1nJury and death ... Within len ho;i.;s'. ‘\ e -_,,,

. Trme between death and PM .03 to ().9 h'ot.lrs.

After PM exammahon, he handed over the dead body ')“07/‘ :

of deceased along with PM documenls, shalwar, o'aln'is' of the
deceased to the local police. :The PM report; consisls of six sheets. A
- including pictorial is Ex PM. IIls endorsement on the mqucs{ lcpmt . |
of the deceased is Ex PM/1. - , L
(iii) - PW-3 Saleem Khan_ .S.l deposed that on completion
| of investigation by L.BI staff he had submitted complete challan in
the case against all the accused u/s 512 CrPC whlch is Ex PW 3/1.
After the arrest of accused Sakhta Mir, he had submltted
supp’lementary challan against him which is Ex PW 3/72.




(iy) B . PW 4 Salf ur Rchman ASI deposed that on 27-9-
;20]5 ‘Shiasta’ er s/o Bad Shah Khan r/o vxlldgc S

e

a:garha
Muhammad Khan was brought m m]ured condltmn in- priv

ale .

: vehlcie and he reported the: matter to'him regarding the occun ence -

at.15.50 hours the report of the compIamant was reduced mlo
| wrltmg in shape of FIR ‘upon his dictation which is already Ex- P/\ ‘
content of the report was: read over and explamed o, the
‘ comp]amant who admitted it correct and thumb lmpresscd the
same as token of its correctness. He then prepared m_|ury sheet nf‘

the injured Shaxsta Mir which!is Ex PW 4/1 and refex red hlm to lhe~

- doctor under the escort of constable 9hcr Nawayz, No 192/F C. /\ﬂcr ‘ ‘ S |

registration of case, copy of the FIR was h'mded over to the'T. m -

staff for i 1nvest1gatlon On 28- 9-2015 at 03.30 hours, the dead lwlv
of Shaxsta Mir, the then injured was brought to P. S and it was

' stated that the then’ uuured Shaxsta-Mu- succumbed to injunies on

~ the way to Peshawar He made entry in the dally diary at Serial :

No:41 dated 28-9-2015- -of P. S Ta_]Ol‘l copy of which is available on

file and the same is already Ex PW 4/2: He then prepdrcd the’

mquest report already Ex PW 473 of the :deceased~ Rhaxs[a Mieand-—"7"" ’

the dead body for PM exammatron, undcr the carc of constable

Sher Nawaz FC No.192. . ' ~ “,...——-'4

T (V) PW 5 Sher Nawa7 FC No 192 deposed that he had 7“4‘(

escorted the mjurcd Shaista er handed over him by qall ur
- Rehman ASI in PS Tajori along with injury  sheet wnh thc
dxrectlon to produce him' before the doctor in RHC Tajori (or

examination. After exammatron by the doclor the doctor handed

\z,w |

over him MLC along with i mjury sheet - wluch he’ produced hnn '

before the 1.0 and later on injured succumbed to injuries - and his
dead body was brought to RHC Tajori. Thereafter.hc accompamed
Saif ur Rehman ASI, where he prepared his inquest report of the

decéased and handed over him along thh dead body of Shaista er, o

whlch he produced before the doctor for PM e‘<amlmtlon Aﬁer

PM- exammatlon the doctor handed over h1m the I’M documenls

along with qamis, shalwar and dead body of the deceased. IleA

handed over the dead body of deceased to the Legal hclrs while PM




~ vide recovery memo in hlS presence His Statement was

. N .
c—— .- e

documents alono wrth garments of the deceased produced to the =
‘_l O The 1nJury sheet already Ex PW 4/ 1 as well as mquest xcporl

“-alr_eady E). PW 4/3 His. staternent was rccorded by the I.O u/s 161
CrP€.- .-~ S

~f(v1)’ : __PW~6 Badar Munlr s/o Shah Jahan deposed that
- deceased Shalsta Mir s/o Bad Shah Khan r/o Sargarh Muhannnad o
_ Khan Tajori was his. cousin. He identified the dead body of the

deceased before the local police and before the doctor at the time’ of _

PM examination in hospital. The i mquest report and PM documents

T~
i

! . .'..'
-;! RIS )
Ny o ._ .

of the deceased correctly bears his srgnature His. statement was.

recorded by thelLO. o
- (vil) PW-7 Irfanullah s/o Shaista Mir. who is the

~ setup by complamant/deceased in his FIR Ex. PA, the contents of

: - 4 SO ‘
-eyewitness of rthe occurrence has almost narrated the same facts as

which have already been discussed in precedmg para of t11e~ \

Judgment therefore, to av01d repetition such portion of hxs

~ statement is also not reproduced here. He further deposed that after
| the occurrence they proceeded to the P. S‘in a priV‘ate ‘Datsun-to P, ST

Tajori and at P.S his father Shasta Mir reported the matter to the -
. police, Wthh was reduced 1nto writing, read over to him and he |

thumb impressed the same. After report his'father the then injured |

was referred to Civil Hospltal Tajorr along with the constable.

' After reglstratlon of the case, he was present on the spot with the s
- 1.O along with Salah ud Din PW and upon our pointation the 1.Q
prepared site plan, which is correct During spot mspeetron, the 1.O
i took into possessron two crrme emptres of 7.62 bore {reshly hred
from the place of accused Ayaz Khan and two crime cmpllcs of
.7.62 bore freshly fired from the place of accused Ishaq and scaled

the case properties separately 1nto parcel No.l and 2, fespectively

vide recovery memo in his presence. The recovery memo correctly

bears his signature and that of other m'a"rgi'nal witness and the 1.O. .~ .

The 1.O also took into possessxon one Qamis, shalwar coloured

llght brown blood stained of hls father deceased Shaista Mir as

dlspatched by the doctor and produced by constable on the spot : - :
WATTESTE
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. _ recorded by the I O u/s 161 Cr P.C. The motive of the offence was

- the dispute over- landed property ‘His father ‘was mmally mjured

and- then dred to. the mjunes sustdmed He along wrlh his brother
Salah ud Din h

(viii) PW-8 Mutabar Khan- who is the I O of the case

as w1tnessed the occurrence and he charged the .
- . ¥
accused for the comrmsston of-offence. - : -

deposed that after the reglstratlon of the case, he was entrusted with |

the investigation of the present case. He. -proceeded (o the spot and -

there during the spot mspectlon in presence of witnesses he secured

 two crime empties 7.62: bore from the place of accused Ayaz Khan,

srrmlarly he also secured. two freshly fired empties of 7.62 bore. . .

from the place of accused Ishaq and sealed the empties secured

' from the p]aces of both the accused 1nto separate parcel_

respecttvely parcel #1 and parcel #2 vide. re/covery memo Ex. PW

6/ 1. The empties secured: from the place of accused Ayaz Khan and

from the place of accused Ishaq are already Ex. P-1 and Ex.P-2

respecttvely w1th1n the 1 TeCovery memo already l:x PW 6/1. During

the spot inspection he also prepared the site plan upon the

pomtatlon of eye wrtnesses Salah ud Din and Irfan Ullah and the

same is already Ex.PW 6/2 Durlng spot inspection he had captured

- the photographs of the emptxes from the places of both the accused

which are Ex.PW 6/5 and Ex.PW 6/6. He had ‘placed the case

‘ 'property before the Muharrrr of the PS along with appllcatmn for

- its transmission to FSL- and thelr reports He also conducted the

house search of - accused but neither found accused nor any

incriminating material. On the next day the then mjured got eXpired-—-

to the injuries and in this respect he- 1ssued mformatron memo,

Qamis and _Shalwar lrght brown blood stained’ .brought by the

constable Sher- Nawaz frorn the hosprtal as'’ handed over to him by

. the doctor. He prepared recovery memo in tlus respect: by sealmg

the above - mentioned garments 1nto parcel #3 and the recovery
memo 1s Ex\PW 6/4 and that of other marginal wrtnesses e had
recorded the statements of PWs under 161 Cr.p.C. He had also
prepared the list of Legal Heirs of the deceased Sharsta er the

o

- which is already Ex.PW 6/3 He had also took into possessxon one - -

N i
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© same. is- already Ex: PW 6/7 He had apphed for the issuance of
7 ‘ - warrant agamst the accused Sakhta er Ayaz Khan Ishaq, Hidayat

Ullah Vide his apphcatlon already Ex. PW 6/8 and thereafter for

adrmssron of Sakhta Mrr to Intenm bail before arrest, he had rssued

hrs formal card of arrest however on the next dates the BBA was

turned down and he admrtted the accused to custody. He had

of~ custody Thereaﬁer accused was remanded to the Judrcral :

Lockup The ESL Report of case property parcel No:- l and 2 was

recewed in due course ahd he’ placed on file the report, which is

~already Ex.PW 6/10. After completion’ of i investigation he put the

case file to the then SHO for submission of complete challan.

S-  After recordmg the statements of above- mentloned

PWs, the prosecutxon closed its ev1dence and in this respect the .

SIgnatures of learned Dy PP for the State and learned counqel for

‘namely Ishaq Khan was examined under sectlon 342 C‘rPC

N ——

wherein he pleaded his i 1nnocence however he neither Wrshed to be

- _-.......-4-—‘
w—.___.——'-—"“‘

examined on oath nor | to produce ev1dcnce in their defence.
u—-—-—-—-—-—-‘""-_-‘_‘

6- .

facmg trial is directly charged in the promptly Iodged report by the
- complamant/dcceased Shaista Mir for makmg effective ﬁrmg upon

‘him with Kalashnikovs, whlch resulted his death later on and also

Learned Dy PP for the State argued ‘that 'lccused .

'complalnant were obtained. On 17-03- 2020 the accused facmg trial

for making ineffective firing upon his sons Salah ud Din and Irfan .

but they were enough lucky to escape unhurt leaving no scope for

misidentification of the accused facing trral on the spot instead’ of

real culprits, as the occurrence took p]ace at broad day light and

pames are well kdown to -each” other being. co villagers, that

accused facmg trial is specrﬁcally charged for comnnttmg the. Qatl-

i-Amd of deceased Shalsta Mir, the: complainant version is also
~ supported by PWs Salah ud Din ‘and Irfan, that motlve, medico.
legal reports and recoveries support. the prosecution case, that .

accused facing trial remained absconder for sufficient time without

any plau51ble explanatlon or Justiﬁcatxon which corroborates hm? E. -




:absconsxon of the accused that prosecutxon has proved  their

.
L

enough to hold gutlty and also strengthened by the w1llful>

rcharges ~against the accused beyond shadow of any reasonable

;.doubt hence the accused deserve conviction and normal penalty of
- death. '

- 7- : On the other hand learned defense counsel
" emphasxzed for acqulttal of the accused facing trial on the grounds
. that acclised facmg trial is tnnocent and falsely has been charged on
| account of prevnous mottve thh mala fide intention, the accused
facmg trial along with others have been attnbuted general role of
- firing and no, spec1ﬁc rolé has been given to any of the accused,
that all the four accused belong to same family have been charged ;
by throwmg wxde net, that there is no 1ndependcnt witness with the
prosecution. to support ‘their stance, that there. is sufﬁcnent
unexplained delay in lodglng the FIR whtch further create dents in
the prosecutlon case, that ocular account. and 51te plan also’ do not
support prosecution case. That co- accused have already been
acquitted in-the case by the court of learned ASI-IiI Lakki’ Miarwat™
by glvmg them benefit of doubt, hence upon rule of consnstcncy
and.relylng upon same set of evidence, the accused faemg tna]--
~needs to be acquitted, that nothing incriminating has been

recovered either from the’ dlrect possession of the accused facmg

trial or on their pointation, there is nothmg on record to suppont the

prosecution case, that the recovenes are fake and there are material o
~'dtscrepanc1es in prosecutton ev1dence and the prosecutton has‘

faxled to prove the charges agalnst the accused facing trial,-hence. .-

seeks the acquittal of the accused facing trial. . V .
8- . 'Arguments heard and file perused _ ' (Ll LL\?A '

9- ~ According to the FIR, the complamant the then '
.mjured was workmg in his’ landed property at eventful moment
(1430 hours) when accused .ﬁfacmg trail along with othe_r acquitted
'CO-accused who were armed with sophisticated ‘weapons i.e.

Kalashnikovs came there and opened fire with intent to kill them.
: Complalnant received 1n3ury from the fire shot of the accused

ﬁﬁﬁmt
facmg trail whxle the ﬁrmg of acqultted co accused prove%




mjury sheet by ASI Satf ur Rehman (PW4) the mjured was sent 1o

'observatlon- that none of the eyethness is rxder of FIR therefore

10

ol ' o 'i
meffeetwc ThC Companlons of the complamant/h1s sons- Salah ud , Co J

Dm and Irfan escaped unhurt lucklly The occurrence was

_ witnessed by the survwmg eye W1tnesses After ‘the occurrence, -

accused fled away A prtvate datsun was arranged to. escort/shtft .
injured to the PS. After reglstratton of FIR and preparatton of

ki .
- M - :
G ¥ .

hospttal under escort of constabie Sher Nawaz (PWS5) for treatment
Doctor Kifayat U]lah on duty medical ofﬁcer (PW2) attended the
mjured at 0445 hours. After. the rnedxcal exammatlon the injured-
was further referred to DHQ Bannu for further treatment and expcrt
oplmon However, on the way, the mjured complamant succumbed
the mjurles and exptred The dead body was ‘then produced to the
doctor Kifayat Ullah jater on 0345 hours 28/09/2015, . . who'
conducted its autopsy. Per contents of FIR, dlspute over landed
property served as “motive of the occurrence " The complatnant
charged all accused for occurrence with specmc'ttlon and
attribution of his i mjury to the accused facmg trali On thie same day
IO visited the spot and prepared site plan _(ExPW6/2) -at_the_ .“—~f' -.
instance of the eyewitnesses Salah ud Dm and Irfan Ullah (PW7) 4 |

He collected four crt_me empties of 7.62 mm bore from the nearby-

piaces of accused facing -trail'Ishaq and acquitted co-accused 'Ayaz
Khan two each respectlvely It is worth mentioning that. mstant FIR
carries the presumptton of dymg declaratton in the instant case

which was reduced by the PW4- from the rnouth of the then injured- * \\_/;4 DA

.complainant who later succumbed o the i 1njur1es on the way from - ')r‘/t ((’\L’L

Bannu to Peshawar for medical - treatment. It is also worth
the scrutlny of evidence of the eyethnesses reqtures high standards . -~
in recordmg conv1ct10n of the accused facing tra11 especxally in the .

pecuhar cncumstances of the present case where in earhep round of

trail all other accused except the accused- facmg trail had been

‘ acqmtted from the charges while extendmg bénefit of doubts The

~-who was exammed as PW-7. For all intents and pufposes the

prosecutxon case revolves around the statement of Irfan eyew1tness

. ‘-,A
presence of eyewitness on the spot at the tune of occurrence would




11t

be Judged before a551gn1ng any credence to hlS tesumony PW Irfﬂn

i1s sole produced eyethness of the occurrence therefore, in’ ‘the

backdrop of story, it.is very 1mportant to adludgc hlS credibility and

truthfulness as he not only escaped unhurt in fire shots:but- a!so

~there is nothmg on record to.suggest.that he even received sl1ght .

WOUIICV]I‘]_} ury/scratch/laceratlon
10--

publxshed mto 2016 P.Cr. LI Note 15, FIR bemg a memorandum of

the evidence glven by a witness before an ofﬁcer authonzed by _

law was to be presumed as genume and any statement with regn d

to the facts narrated were to presumed as true when such statement

* Per judgment of august Peshawar Hrgh _court

was duly taken. FIR is a pubhc‘document maintained in the public -

office which is always written on thc report of complamant by the

competent ofﬂcer/ofﬁc1a1 of the polxce station, who ot only would -
sign it himself but obtam the signature of complamant as well and .

is writlen on a prescrlbed form. Such document could be proved by

producing its author whlle its contents were presumed to be. correct

and true. Statement or evidence gwen before an authorlzed ofﬁcer‘.'-":“'

was relevant for the purpose of provmg the truth of facts stated in

the FIR, where the. complainant is dead. Statement of deceasedi

‘complainant made before prosecution w1tnesses and recorded in
FIR would be presumed to be true being duly taken by an

authorized ofﬁcer So far the versron in FIR -is concerned it was "

duty of the prosecution to estabhsh it in the evrdence through

corroboratory and confidence i mspmng testlmony

The . reported time of occurrence per FIR 'is-1430.

Statement -and statement in previous trial. He claimed that they

hours but the eyewrtness Irfan deposed it as 1420 hours in 161,

would have reached-to the place of occurrence at 1425 hours. The .

tumngs given by the sole produced and rehed eyewitness mismatch

with the contents of FIR and even his statement recorded in earlier

" round of trail so.much so with his statement un'der_se'ction 161

Cr.PC. The medical officer also was not in '~position'to opine with

- certainty about the probable trmmgs According to'the eyethness

the accused Ishaq first opened the fire, hlttmg his. deceased father* A ’? ;” “ ’
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the t then mJured followed by the 1ndlscr1m1nate meffectwe ﬁrmg

by the acqultted co-accused It 1s worth observatwn that thls

statement is actually 1rnprovement from orrgmal stance of FIR and

~ the- ewdence recorded in-earlier trarl of acquitted: co- accused even :

Eycwitness calegoncally denred hlS earher statement by deposmg

that it is mcorrect]y recorded in' earlier statement” that they ralsed-

hue and cry on the spot which attracted many pe0ple to the place of
occurrence. He categorically stated that after the occurrence almost
whole village came to the spot, out: of whrch he remembcr

Abdullah and Bahadur Mumr who accompanied his mjured father

to ‘the -PS. Bahadur Muriir (PWG) negated the eyewitness’ by -

admlttmg that he was not present wrth the complamant on ﬁrst visit

* when they proceeded to PS o o . -

12- So far the manner and crime- spot is coneerned 1t is

Vbounden duty” of prosecutlon to estabhsh without reasonable doubt :
According to the contents of FIR, the crime scene is the landed
property of complainant where they were’ busy in work As the

eyewitness is the survivor of the incident therefore, Site’ plan Ex{ |

PW6/2 needs verification and validation from other corroboratory
evidences. Adr‘r’littedly no blood was secured from the place of
occurrence though the medical officer opined in-cross examination

that the blood vessel of the mJured was damaged and he was

‘bleeding profusely with masswe hemorrhage The IO durmg spot

inspection-only secured four crrme empties of 7.62 mm bore. It is -

worth mentioning that according to the contefils of FIR the place of

been shown i in water channel The gyewitness 1mproved lns starice

-during the evidence by statmg that actually the work was carrred in

the water channel. It i is also worth mentlonmg that neither the tool

of work i.e. spade. was collected by 10 nor any work done has been

shown in. the site plan or even seconded by-10 in investigation or

statement in the .court. The place of occurrence becomes h;ghly

dubious--in such- crrcumstances It further creates doubts in

. prosecution s-tory- when evaluated in Juxtaposrtron with the medical -

aspect of thesinjured. The seal and seat of single injury on the bo'dy'

L——-’“"’
)/"l l (.)Uqﬂ

~ occurrence is landed property but deceased. the then injured” has ;'T"f'__"_




l‘.:' .

~of deceased s in d1rect10n of below upward w1th entry wound

- lateral aspect “of lower abdomen Just above the mgumal line. The

10 have resorted to a deliberate falsehood on a material aspect shall I

13

¢ - . . N o ’.

(Ixlcm) at lateral side of right thlgh havmg exit (2x2cm) at anterio. -

accused facing {rail is m_ar‘ked_at- place 4 whlch is face"to-face -
position in betweeh accused and_ deceased Thc seat and size of .
injury docs not corresponds the charge agamst the accused: facmg
trail. The presence of both the eyethnesses is highly (loubtful at-
the spot. PW Salahud din has nexther been produced in this trial nor '
he bother to depose agamst the alleged murderers of h]s father in

earlier trail against the acqultted co accused. Only PW Irfan faced

witness box in both the trails! He tend to make improvements in

establishing his presence at the spot but in this struggle and effort

he created further dents and doubts in prosecution versxon The sole

produced eyew1tness failed to. account the crime scene. It is also
observed that durxrrg earller trall eyewitness uttered that after'
occurrence they 8o back to their house. He negated his earller‘
version by improving that he did not go back to home but took his -
father to PS. “FALSUS IN UNO, FALSUS IN OMNIBUS" - -~
According to the landmark judgment of august Supreme court of |
Pakistan published into PLD 201§ SC 52’l_ it.is held. that truth was

foundation of justice and j’dstice was thc core and bedroclg’ of a

civilized society and thus any compromise on tru-th' amounted o a

compromiSe on a society’s future as a just fair and civilizcd

society. august Supreme court directed that' the rule of “FALSUS :

UNO FASUS OMNIBUS” shall henceforth be an integral part of k—"""’

the country’s jurisprudence in crxrnl'na] cases and thesame.shall__be__”‘ e lc ’2 'J

given effect to, followed and applied by all the courts in the

country. in its letter and spirit and that the Witness found by a court

without any latitude mvarlably be proceeded against for -
committing perjury. Similarly, it1s also settled principle of criminal -
justice that improvements and contradlctlons in the statement of

‘prosecution witness in order to strengthen the case could not be

relied upon.” Improvements once found . to.,vbc dcliberate and Lbrilq pi e

dishonest would cast doubt on veracity of such witness. The time




. on record to Justlfy such’ huge’ delay In such state of affalrs when

‘the prosccuuon is unable to Jusufy the delay in F IR the questton of

‘bore weapons Neither the record pertatmng to the safe custody and

- It is very much strange that even such improvement wauld not """""""""""" '

of occurrence in. FIR is - 1430 hours though 1420 claxmed ----- by
cycwntness but even- then“the” FIR was lodged at_ 1550 110u1s
Apparently, there i 15 delay of about 01 hour and 20 mmutes whxch

has neither been: explamed by the’ eyethncss nor there is anytluu&,

dellberatton and consultation ‘cannot’ be ruled out So as the

‘ 1mprovement_s in earlier trail and further improvements in present

“trail without any excuse and justiﬁe'ation discredit tHe”‘testimony ‘of

Interested w1tness who_ failed to estabhsh his presence. at crime:
scene. It is strangé that eyew1tness while in hIS entire deposmon
did not state and charge attempt at his.or life of other eyeW1t11ess
byt uttered and attribute the firmg at deceased only. Four crlme
empties were recovered from the spot. Though handling and ‘
transmission of recovered empties through safe hands to FSL is not
established but even then the report of FSL regardmg emptles
ExPW6/10 suggests that these were fired by dxfferent 7 62 mm

safe transit of crime empties is orought on record nor were the | _ .
handling witnesses_' 'recorded~‘by; 10 or even prodiced by the ST
prosecuttort. It is worth holding that not only- the evidence.ol‘ the

eyewitness Salahud din is withheld by the prosecution but the:

scribe of FIR and witnesses hartdli&hg recoveries. PW4 in conflict of

his earlier stance deposed that FIR was reduced into writing upon

his dictation though in earlier trial‘ he claimed it in his own h'tnds

benefit the prosecution as when asked to name the scribe of FIR

again failed and stated that he does not remember the name of

moharrir who drafted the FIR. It is established fact that neither sald

scribe of FIR is mentioned in‘calendar of witnesses nor was

: produced even. Bemg dying declaration the scribe of FIR was best -

person to verify the contents. o o _ —_
13- - -~ The. motive always plays pivotal ‘role in criminal w((ﬂlo'lp
cases. It is. duty of prosecution to establish motive. once alleaed.

The failure to prove the motive would simply affect the prosecution ,




case. Accordlng to the prosecutxon the motlve of the offence was
“the dlspute over landed property Except mere fanmful artlculalron

of motlve in FIR, the prosecutlon badly faxled fo surface any record -
or even verbal deposxtlon to substantlate it. So far as, recovery of -
blood - stamed garments_and.. autopsy-- report of the deceased is _
concerned, these are only corroboratlve and conﬁnnatory pieces of - ‘
evndence which in the absence of direct evidence would not be
-sufﬁcxent t6 prove the guilt of the accused. As per the d1ctum of the. . |
apex Court, corroboratrve ev1dence is meant to test_the veracrty of o
ocular ev1dence thus corroboratlve and octilar testimony- is to be
read together and not in xsolatxon It is an established canon of
appreciation that direct evrdence from primary source always has |
"precedence over corroborative  picces of evidence, but when |
primary evidence is shaky, corroboratlon how strong it may be,
cannot repair- its cracks ‘The ‘doctor PW2 examined the deceased
tv

vice. Once when he was brought in mJured condmon 'md L

secondly when he was dead. At initial.he was exammed and

- referred to DHQ Bannu for further treatment and erert opinion.”
He did not issued any MLC at first instance of examination rather

he deposed that MLC and garments were handed over to the Shcr

Nawaz PWS on riext day moming‘i' e: 28/09/2015' Sher Nawaz in

negation of doctor claimed that he recewed MLC and mjury sheet

and produced to IO at spot at 1630 hours. When the doctor had nor

yet delivered the MLC to hirh how he could produce to the 10 at .

the spot at 1630. Per statement: of eyethness the IO reached the'

crime scene at 0515 pm, how. he can co[lect the undehvered MLC--.

from the hands of Sher Nawaz at 0430 pm on 27/09/201 5 1t is very: |
crucial fact that doctor dehvered MLC on 28/09/2015 ‘Such clait
of IO and Sher Nawaz are not only contrad:ctory but also denied by .

the eyethness who allegedly was present durmg spot mspectron N

lh 14-' ' No doubt proceedlngs under sectlon 512 Cr.p, C werc, o .

1mt1ated agamst the accused - fecrng trlal however he demed.
abscondence in.statement under sectron 342 Cr P C he demed hls~
absconscion by deposrng to be at abroad though dld not produce -

any proof of his. clalm It is. well settled that abscondence alo»




- shadow.-of any reasonable doub_t.,,The prosecutlon ewdence is ful]

_apex Court that abscondence by 1tself would be of<no avail to

- prosecutxon in. absence of any other evxdence ‘against the :

abscondmg accused Mere abscondence of accused would.not be

cannot be 2 a substltute of real ev1dence It has been observed by the

enough- to sustaln hls convxctton It 1s by now well settled law that |

where other evxdence is’ not sufﬁc1ent to record convxctlon thcn

mere abscondence of an accused cannot be taken into consideration

for such purpose. Moreover dtsappearance of accuscd person

whether he is rxghtly or wrongly named. Nothmg 1ncr1mmatmg

<ould be recovered from possessmn of accused afler his arrest and

_ named in murder case is natural 1rrespecttve of the fact as to

bemg in custody “of police, the accused did not confess before

court. v

- 15 The senes of. alhed circumstances negate thc modc

and manner of occurrence described i in the report. The presence of

the Pw Irfan who poses to be eyethness becomes highly doubtful

‘coupled with other serious contradictions materially affecting the
prosecution case, ~In'view of scrutiny, the statement. of the_ PW

_ Irfan is found to be patently full of dlshonest unprovements which

discredit his testlmony When the- -eye witness of the occurrence

who is giving its ocular account, has. failed  to account for the,.é

" improvements and’ unhkely twists and dents noted in his statement

and the - broken sequence of events the guilt of the. accused
becomes highly 1mpr0bable Lookmg into al these facts brought on
the record, I do not see that the prosecutlo'n has proved the charge

of firing on deceased agamst the accused. Recording convxctxon on

: the basis of given set of . evidence is likely to cause gross

miscarriage of justice and would* not be _]udlCIOUS in: tlle attending .

circumstances: ' - .;‘ . A \\_.—'/’ i

oot

16- The crux of the above mentloned dlscusston is that

no doubt the misfortunate occurrence has taken place but not

\/v](

, accordmg to the mode and manner. as advanced by the prosecutlon -

and the prosecutxon ‘has mlserably failed to brmg home the guilt of

accused through: cogent and conﬁdence msplrmg evidence beyond
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o8 -of material contradxctlons and dxscrepanmes It is ‘by” now “well

settled law. that if there is smgle cu‘cumstance which Create doubt o

regardmg the prosecutlon case the same is sufficient to glve :

benefit of doubt to the accused,’ but here in the case, doubts are

ﬂoatmg on'the surface “of record and accordmg to goIden prmclple
of beneﬁt of doubt one substantial doubt would'be enough for

acqumal of the accused. Convxctlon must - be based on

ummpcachable evidence and certamty of guxlt and any doubt-

. . . 1]
arising in thc ‘prosccution case, must bc :ceolvcd i favour-of the - '
accused.

4 Hence in ligh't of ‘above while extending the benefit

of doubt, the accused facmg trial namely Muhammad Ishaq is
hereby acquxtted from thc charges leveled agamst him. He is
produced in custody, be relcased forthwith, if not required in any
other case. Release warrant be issued accordingly.

- Case property be kept intact till the expiry of pcr'iod'_. '

provided for an appeal / revision and thereafter be dealt as per law. ... -

File of this court be cons:gncd to the record romn'_ . .
aﬁer its necessary ‘completion and compllatlon ' : e o

Announced. o . . -
24-06-2020 j ‘ '

(erza Muhamnnd Kasluf)wu \U 2’°
- Addl: Sessions Judge-1I, |
- Lakki Marwat. s S

CERTIFICATE: .~ = =

* Certified that this j'udgdment- comprising sevenicen (17) : B
.pages. Each page has been checked corrected and signed by me
wherever it was necessary.

s 3332 R

Addl: Sessions Judge-II; M ((,,‘ e
I o &g\"é M" Lakkx Marwat. , b .
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application’ to this ‘offi
Maryva{ for comments.

It is pertinent to méntion that‘dﬁrin.g hi’s ab's'coriiding Period;'de‘partm_ehtal pr‘?beedfh;]s
were initiated against him ‘and the appellant was terminated from service vide DC offce order
No.263 dated 14.06.2016. - o | | | _

. it is the power of the competent authority to reinstate the a

back benefit or to file the appeal,

”"}xfjl/\\\‘:

ltis sUbrﬁitted‘th_-é{ Ex Levy Sepo'y Muhammad Ishaq of FR}‘ Lakki Marwat submitteq an
ce for reinstatement into service, which was -endorsed to DPO Lakki. -

LEGAL OPINION: - : . : R

]

ppeliant without .-

Inspector Legal Banny ..

1 -G 2085

-~

é
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.. ‘ From The Regional Police Officer,_ —
v .~ Bannu Region, Bannu -~ - - . ﬁ 21 ‘? -20

: To: The Provincial Police-Officer,” . -~ . . ... -

Khyber Pakhtunkhwa Peshawar

gt
H

No.32.S Q Jec, dated Bannu the 2 L/o9/zozo

= .- Subject: APPLICAT!ON OF EX LEVY SEPOY MUHAMMAD ISHAQ

rreme: It _is submitted th'at‘ Ex;Levy S_e.p_oy Muhammad Ishaq - of FR Lakki. Marwat

/ submitted an applfcation to this office, requesting therein for reinstatement into sérhce,

‘ which was .endorsed to DPO Lakki Marwat for comments. The DPO Lakki Marwat vide -
Memo: No'5518 dated 24.08.2020 submitted comments, wher'ein it has been stated that : L
the said sepoy had been terrmnated by Deputy Commissioner Lakkl Marwat on 14 06 2016 ,
on the charges of absence from ofﬁcral duty wrthout permxssron of- the competentf‘"

authority (order of Deputy Commissioner Lakki Marwat.is enclosed).

Brief fact of the instant case are that the applicant was appointment as

" sepoy on 17, 08 2020 in Federal levy force, FR Lakki Marwat by Deputy Commissioner Lakkr

On 27.09.2015, he was charged in a crlmlnal case vide FIR No 279 dated

o Marwal
27.09.2015 u/s 302/324/34PPC PS Ta]on district Lakkl Marwat. Motlve of the offence was -

property dlspute among . the partles On _completion of mvestagatlon challan was '
submitted on 10.10.2015. 512CrPC proceedmgs were initiated against the accused namely '

Sheikh Amir Khan, Ayaz Khan, Ishaq and Hidayat Ullah. Meanwhtle the 03 accused were
arrested and acquutted after trial vide Judgment dated 26. 5 2018, wh:le ‘the accusec‘_

Muhammad lshaq was declared as-P. 0. Perpetual non ballable warrant of arrcst wert
ordered to be issued agamst him. Later on, in 2019 accused Muhammad. lshaq appeared

before the police. After concluswn of trial, the. appellant was acqurtted from the charges
vide judgment dated 24. 06 2020 (copy is enclosed). N s T

It is submitted for favor of kind information that in case of being badly time

barred, his appeal will be fllcd/rCJected and in case of bemg acquittal of the court v*dc
~ court judgment dated 24,06.2020, his appeal will be accepted and the official concerried 4
will be reinstated into servrce,,\put before remstatementimto service, " this off1ce»may
kindly. be guided that ‘which type of due/legal procee'dings are necessary to be adopted,

-for the official concerned has been terminated by Deputy Commissioner Lakki Marwat

before the absorption of levy force mto police force please . o I ;

. . . £ . i

(AWALKHAN) PSP

‘Regional Police Officer, cod

Bannu Region, Bannu '
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‘Memo:- -

~charges. from the concerned court he

~ application cannot be cons:dered if he would have b

. have been treated in -accordance with Pohce Rules 16. 3-‘ T e

aéﬂuw

i 3 —/3/0"

_ e OF FICE OF THE i
INSPECTOR GENERAL OF POLICE -
RS KHYBER PAKHTUNKHWA

Central Pohce Office, Peshawar

{7%’

/Legal dated | the . & /g4 /202
To: : o monal Police Ofﬁcer S y
: L - Bannu.’ o L -
Subject: APPLI‘CATION'OF'EX-LEVY:SEPOY MUHAMMAD ISHAQ, .

Please refer to your office Letter No. 3258/ EC, dated 22.09.2020.-cn subje

noted above,

y the Deputy Commrssxoner Lakk1 Marw '

on 14.06. 2016 on cnmmal charges, his appeal was rejected now on acquxttal frorn crlmm

submitted application for remstaternent he was termmat(

- was part of Pohce Department nor absorbed nence b

een part of Pollce Department theu he wou

The Competent Authortty has recorded the folIowmg remarks <t
: “Let the Court dec:des the matter no :

T

@Ofkwu«l%w V‘“%’* “\o“a‘”“w_-"f' SR
T b/}\MANQ Comemv\n{xph w,&wfm .

sty ;’*;‘thw
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oo~ . o s o GS&PD.KP.SS-177712-RST-20,000 Forms-OQ.OSJBIPHC Jots/Form A&B Sen Tribunal/P2 i

“B”
KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

JUD!CIAL COMPLEX (OLD), KHYBER ROAD,
- PESHAWAR. . y/;

7

| No. . i | !" _
. AppealNo ....... N /5473 of 20 LO

\ - ‘A -;. ....... M &4, A &..fd.‘.‘h&?ﬁd!..‘.’é.@.ﬁ&....Appellant/Pet:t:oner

) . _ " Versus. w‘f _ '-
,[).— A Wkl/“/lé‘fw ........ -....Respondent

Respondent NO..oo Tttt reaes

| Notice to: _ ) Dj/)“fr (’t)W1 ?(wNX /_W?‘f! .Mand..

o o /WMM\JWJL Z.QV/!A

WHEREQS an appeal/petition under the provision of the Khyber Pakhtunkhwa
Province-Service Tribunal Act,1974, has been presented/registered for cons1derat10n, in
_ the above case bythe petitioner in this Court and notice has been ordered to issue. You are
- hereby informed t Jihe said appeal/petltlon is fixed for hearing before the Tribunal -
5 s VOO ey 9 { A S e W, b 9 . at 8.00 A.M. If you wish to urge anything against the
appellant/pefifionigf you are at liberty to do so on the date fixed, or any other day to which
the case ma be stponed either in person or by authorised representative or by any
- Advocate, duly supported by your power of Attorney. You are, therefore, required to file in
this Court at least seven days before the date of hearing 4 copies.of written statement
alongwith any other documents upon which yon rely. Please also take notice that in’
default of your appearance on the date fixed and in the manner aforementloned the
appeal/petltlon will be heard and declded in your absence L :

Notice of any alteration in the date fixed for hearmg of this appeal/petltlon will be '
given to you by registered post You should inform the Reg‘lstrar of any change in your .
“address. If you fail to furnish such address your address contained in this notice which the .
‘address given inthe appeal/petition will be deemed to be your correct address, and further -
notice posted to this address by regis ed post will be deemed sufflclent forthe purpose of

this appeal/petltmn _ '
Copy of appea is attached Copy Wis -

ofﬁce Notice N L JR— SRR dated....... ....... . | -
leen under my hand and the seal of this Court -at Peshawar this....... / ? ,&“

b

Day of...; ........ et assaeans cesisenss AA&/// ........ 20 -

S B Khyber Pakhtun Service Tribunal, -
' C ' ' Z ~ . Peshawar '

Note: 1. The hours of attendance in the court are the same that of the High Court except Sunday and Gaze’tted Holidays:
e Always quote Case No. While maklng any correspondence

ol
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- No.

. this appeal/petition.

-

GS&PD.KP.SS-1 777/2-RS7-20,000 Forms-09.05.18/PHC Jabs/Form A&B Ser. Tribunal/P2
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-

'
. “B”
KHYBER PAKHTUN KHWA SERVICE TRIBUNAL, PESHAWAR
JUDICIAL COMPLEX (OLD), KHYBER ROAD,
i PESHAWAR. = ¢3

‘:.Apl-‘,;azNé ............. /g 43} ....... - of20 3 e
. T M,{ % s ..,.___‘L'% ..... / 5 /’ MBS Appellant/l’etztwner

Versus

Q‘.’.. "'/&b Z(( 7/’4@3";4/&»% ...... :...ReSpondent

Respondent No... Q,. ...... SRR e,

._Néﬁ?eto_: —— D/g j';' / j;ce CZL/’&( Zﬂ_/(/@ fv?&fwa«‘?]

""WHEREAS ‘an appeal/petltlon under the provision of the Khyber Pakhtunkhwa
Provmce Service Tribunal Act, 1974, has been presented/reglstered for consideration, in

- the above case by Jhe etitioner in this Court and notice has been ordered to issue. You are

hereby informed th

e geeapeeseesaesns at 8.00 A.M. If you wish. to urge anything against the
r you are at liberty todo so on the date fixed, or any other day to whlch
the case may be/postponed eithier in person or by authorised representative or by any
Advocate, ddly upported by your power of Attorney. You are, therefore, required to file inr
this Court at least seven days before the date of hearing 4 copies of written statement

_alongwith any other documents upon which you rely. Please also take notice that in

default of your appearance on the date fixed and in the manner aforementloned the
appeal/petltlon will be heard and decided in your absence.
, .

Notice of any alteratlon in the date fixed for hearing of this appeal/petition will be
given to you by registered post. You should inform the Registrar of any change in your
address. If you fail to furnish such address your address contained in this notice which the
address given in the appeal/petition will be deemed to be your correct address, and further
notice posted to this address by regis d post will be deemed sufficient for the purpose of - .

- Copy of appe

is attached. Copy of 'zii)peal has already been sent to you vide this

 Khyber Palht rvice Tribunal,

Peshawar.

Note: 1. The hours of attendance in the court are the same that of the ngh Court except Sunday and Gazetted Holldays .
2. Always quote Case No. While makmg any correspondence ) o

the said appeal/petition is fixed for hearing before the Tribunal -
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GS&PD.KP.SS- 177m RST-20,000 Forms-09.05.18/PHC Jobs/Form A&B Ser. Tribunal/P2

“B” o ", .
: 'KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR
. JUDICIAL COMPLEX (OLD), KHYBER ROAD,
‘ \ PESHAWAR. o . S?E

o AppealNo...........t .......... /6 43? ............ of20_)_0 -
M u L\f“‘*——va ..... Iz&t\ ABAf...oooi, Appellant/Peutwner : :

Versus .

i o /D ( s Z& kk: /V? &% mm:‘ ........... Respondent | |
- - Respondent No e S
e et e

‘ , ltrm / senniy . o

WHEREAS an appeal/petxtlon der the prowsxon of the Khyber Pakhtunkhwa'
Provirice Service Tribunal Act, 1974, has been presented/registered for consideration, in
~ the above case by theg petitioner in this Court and notice has been ordered to issue. You are
,d tiat the said appeal/petition is fixed for hearing before the Tribunal
A (5 ey Yrfervaseenens at 8.00 A.M. If you wish to urge anything against the
appeilant efitigher you are at liberty to do so on the date fixed, or any other day to which
the case mdy bg postponed either in person or by authorised representative or by any
Advocate, duly supported by your power of Attorney. You are, therefore, required to file in
this Court at least seven days before the date of hearing 4 copies of written statement.
alongwith any other documents upon which you rely. Please also take notice that in

default of your appearance on the date fixed and in the manner aforementloned the ,
appeal/petltmn will be heard and decided in your absence.

Notlce of any alteration in the date fixed for hearlng of this appea.l/petltlon wnll be
given to you by registered post. You should inform the Registrar of any change in your
- address. If you fail to furnish such address your address contained in this notice which the
address given in the appeal/petltlon will be deemed to be.your correct address, and further
notice posted to this address by reg‘lstered ost will be deemed sufflclent for the purpose of
this appeal/petltlon. :

Copy of appeal is“attached. Copy of appeal has already been sent to‘ ou vj

his -

-

office Notlce No...f._........-. ........ S aeerae .‘....datéd..'.......-................' ...... veoneirerens

'

Khyber Pakhtun a Service Tribunal,
Peshawar. .

Note: 1. The hours of attendance in the court are the same that of the Hsgh Court except Sunday and Gazetted Hohdays
: 2. Always quote Case No. While making any correspondence. .

¥ w0
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“B”
KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR. -

/. JUDICIAL COMPLEX (OLD), KHYBER ROAD,
- : PESHAWAR. = C.f

| o AppealNo ..... ’é’/ﬂg? ...... on.O;).G 3
M\A .vi’.\m. *:—--—5(; ...... Q’S"\ at.d.\.f ......... Appellant/Peutzoner

Versus -

. ({) - C;-' L Os. X! ‘{ . ‘*\"/‘a Y. ﬁé’- .' .......... Respoudent

Respondent No...” 7. E VTR O

. Notice to: — - ; Da\" n (,‘4’9 ’L)b W m\r‘u\{, 1(?;(
. o ?Q\Vowo‘G 4 |
: WHEREAS an appe.zl/petltlon under the provision of - the. Khyber Pakhtunkhwa
Province Service Tribunal Act, 1974, has been presented/reglstered for consideration, in
the above case by fhe petitioner in this Court and notice has been ordered to issue. You are
hereby informedf thaf the said appeal/petition is fixed for hearing before the Tribunal -
03 1 TORUR 7...;_8 cifefgesforseiioy Dacfeers ..at 8.00 A.M. If you wish to urge anything against the
appellant/petitjonef you are at llberty to do so on the date fixed, or any other day to which
" “'the case may be poOstponed either in person or by authorised representative or by any
Advocate, duly supported by your power of Attorney. You are, therefore, required to file in
- this Court at least seven days before the date of hearing 4 copies of written statement
alongwith any other documents upon which you rely. Please also’ take notice that in

“default of your appearance on the date fixed and in the manner aforementloned ‘the
appeal/petltlon wﬂl be heard and decided in your absence. '

_ Notlce of any alteratlon in the date flxed for hedrmg of this appeal/petltlon will be’
given to you by registered post. You should inform the Registrar of any change in your
address. If you fail to furnish such address your address contained in this notice which the
address givenin the appeal/petition will be deemed to be your correet address, and further
notice posted to thls address by reglstered post wﬂl be deemed SllfflClellt for the purpose of '
-this appeal/petltlon '

Copy of appea 1s attached Copy of appeal has already been sent to you vide thlq' ‘

—

offlce Notlce No...........L ........................ ' .....'...;..dated....‘ ..................... eeesoaeseseie

leen under my hand and the seal of this Court at Peshawar thls.l.ﬁ..tk ..............

Khyber Pakhtunkhwa Serv1ce Tribunal,
Peshawar.

'3

Note: 1. The hours of-attendance in the court are the same that of the High Court except Sunday and-Gazetted Holldays
: 2 A!ways quote Case No. While making any correspondence.
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“B”
KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

JUDICIAL COMPLEX (OLD), KHYBER ROAD,

o PESHAWAR. - g(é
No. = . L :
; Appeal No...' .................... /AL?? ............. of20 No .
M‘A »\.am-. w”aé ...... !S!""“*"’\l ............. Appellant/Petzaoner
Versus
K).. (-» ...... Lakﬁ; I\MXWA’ Respondent V

Respondent No.......... S Ceeerereerriiseeennannees e

..‘Nloticeto:(— ?[(/{;{ 7 "f,-)w[-' 64—' K/)Z( PM@A—J
o i '&‘\‘\%\‘fﬁ (DDt ?JG‘MN@A

WHEREAS an appeal/petltmn under the provision of the yber Pakhtunkhwa
Provinge Service Tribunal Act, 1974, has been presented/registered for consideration, in
the above case by he pgtitioner in this Court and notice’has been ordered to issue. You are
‘hereby mforme the said appeal/petition is fixed for hearing before the Tribunal
B+ s VORI - O ‘!2 o fee TR Peqeeeeat 8.00 A. M. If you wish to urge anything against the
appellant/pet you are at liberty to do so on the date fixed, or any other day to which
the case may tponed either in person or by authorised representative or by any
Advocate, duly supported by your power of Attorney. You are, therefore, required to file in
this Court at least seven days before the date of hearing 4 copies of written statement
-alongwith any other documents upon which you rely. Please also take notice that in .

default of your appearance on the date fixed and in the manner aforementloned the
‘ appeal/petltmnvmll be heard and declded in your absence : : oo

Notlce of any alteratlon in the date flxed for hearing of this appeal/petlizlon will be -
“given to you by registered post. You should inform the Regl.‘strar of any change in your
address. If you fail to furnish such address your-address contained in this notice which the
address given in the appeal/petition will be deemed to be your correct address, and further
“notice posted to this address by reglsterev ost will be deemed sufficient for the purpose of
thlS appeal/petltlon ‘ s L o '

Copy of appgal is attached. Copyt.gj appeal li_as already been sent to you vide this

office Notlce NOiteitinnnressescesseeseeeens dated ..........................................
o leen under my hand and the seal of thls Court at Peshawar thls .......... f‘ 4’ /k—-
Day of .............. ..... erreeeaeeaesassstaeseas ceereaenes .(\u, /\o _

+JKhyber Pakhtunkhwa—~Service Tribunal,
7 : . Peshawar.
‘ ‘Note:‘ 1. The hours of attendance in the-court are the same that of the High Court except Sunday and.Gazetted-Holidays.

2, Always quote Case No. While makmg any correspondence . L < ,
. . _ M T
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BEFORE THE SERVICE TRIBUNAL KPK PESHAWAR | :

Muhammad Ishaq s/o Ayaz Khan r/o Sargara Muhammad Khan

Tajort Lakki Marwat Ex-Sepoy LeVies Lakki Marwat

I. Deputy Commissioner Lakki Marwat / Commandant Levies

o

(OS]

Service Appeal No.16433/20 g

VERSUS

d

. District Police Officer Lakki Marwat.

. Regional Police Officer Bannu Region, Bannu.

4. Provincial Police Officer KPK Peshawar.

LN

...... (Petitioner)

. Secretary Goveérnment of KPK, Home & Tribal Affairs Department Peshawar.

- ] (’Respon._dents)
| INDEX | ;
S.No ! Description Annexure Page :;
1. | Affidavit 1 -
2 Para wise Comments . - 2-4
3. | Authority Leﬁer 5 ;
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. 6. | Levy force Act-2019. D&E 13-16 & 17-21
Notification 16™ September-2019. |
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I,,) BEFORE THE SERVICE TRlBUNAL KPK PESHAWAR

Service Appcal No.16433/20

Muhammad Ishaq s/o Ayaz Khan r/o Sargara Muhammad Khan
Tajori Lakki Marwat Ex-Sepoy Levies Lakki Marwat

...... (Petitioner)

VERSUS

—

. Deputy Commisstoner Lakki Marwat / Commandant Levies

/

S

District Police Officer Lakki Marwat.

(%)

. Regional Police Officer Bannu Region, Bannu.

he

Provincial Police Officer KPK Peshawar.

L

. Secretary Government of KPK, Home & Tribal-Affairs Department Peshawar.

.. (Respondents)

~ AFFIDAVIT | .
[,Mr. Zar Wali Khan SI Legal Representative for Respondents do hereby solemnly

aftirm and declare that the contents of the accompanying comments submitted by me are

~ true and correct to the best of my l\nowledge and belief and that nothing has been concealcd

from this Honourdble comt

Identified by

Addl: Advocate General Office
CSHIvER: T THd L&ﬁ&:ﬁ s
Peshawal




BEFORE THE SERVICE TRIBUNAL KPK PESHAWAR -
Service Appeal No.16433/2020

Muhammad Ishaq s/o0 Ayaz Khan r/o Sargara Muhammad Khan
Tajori Lakki Marwat Ex-Sepoy Levies Lakki Marwat

.«.... (Petitioner)
VERSUS :

Deputy Commissioner Lakki Marwat / Commandant Levies.

District Police Officer Lakki Marwat.

. Regional Police Officer Bannu Region, Bannu.

Provincial Police Officer KPK Peshawar.

Secretary Government of KPK, Home & Tribal Affairs Department Peshawar.

oA W N —

© ....... (Respondents)

Para wise comriients on behalf of Respondents is as under: -

Respectfully Sheweth:
PRELIMINARY OBJECTIONS

BN =

N

That the petitioner has no cause of action.

That the petition is not maintainable under the law.

That the instant petition is barred by law.

That the appeal is bad due to mis-joinder and non-joinder of necessary parties.
That appeal is badly time barred.

OBJECTIONS ON FACTS

2

Pertains to record.

In-correct: In-fact the appellant during his service involved in heinous act, thus charged in
criminal case vide FIR No.279 dated 27-09-2015 u/s 302-324/34 PPC Police Station Tajori Lakki
Marwat, consequently the appellant was declared absconder as per law and absented himself
from duty without any approval or intimation of the authority.

. In-correct: The petitioner committed the. heinous offence / crime and charged under the above

case and also absented himself from duty without any information or lawful permission of the
competent authority. (Copy of FIR already annexed by appellant as ©’A’”)

In-correct: After the commission of heinous offence the appellant abscond himself from the crime
scene and also absent from duty, accordingly the department issued 1° notice on 11-10-2015 with
the directions to return to the duty immediately, but he failed to do so. Subsequently second
notice was served on 25/11/2015, but with no positive response received. The 3" notice was also
served on 26-12-2015, but the appellant didn’t comply with the directions of the superiors. |
Afterward on 31-03-2016 a show cause notice was published in Newspaper ’Daily' Aaj dated
31-03-2016 by the Respondent No.1 with directions to the petitioner to join his duty with 15
days, but with no response. Finally the appellant was recommended for removal / termination
from service, which was approved by the Respondent No.l (Deputy Commissioner Lakki

/Commandant Levy Force) on 14-06-2016. (Copy of Absence Notices is Annexed as *’A, Show Cause
Notice daily Ajjas “’B’”)

Correct to the extent that after commission of offence under section 302-324/34 PPC Subedar

Major recommended the appellant for legal proceedings as per law. (Copy already Annexed by\ ,
appellant as ©*C’?) :



7.
8.
9.

O

[ (~)

In-correct: The appellant was called to duty through repeated Notices, but neither he join his duty
nor replied to the notices, which clearly indicates that the ’appellant'had no.interest in performance
of duty and after fultilling all legal / codal formalities, the appellant was terminated from service
vide Order No.263/FR Levy dated 14-06-2016 as the department have left with no other option
except the one taken. (Copy of Termination order already Annexed by appellant as “*D?) ,

Pertains to record, hence need no comments.

~Also pertains to record.

in-correct the state has already chaltlenged the Judgment of Additional Session II, Lakki Marwat in
High Court Bannu Bench, which is still under trial and the acquittal / conviction of the appellant will
be decide by the Honourable High Court.

. That after lapse of more than 04 years the petitioner preferred time barred appeal for re-instatement

in service before Respondent No.3, which has no weightage in the eye of law. However there is a
Task Force Committee dealing such like case under the Chairmanship of Secretary Home & Tribal
Affairs Khyber Pakhtunkhwa, the case of the petitioner maybe transmit to the said committee for
consideration.

. That in-fact'the appellant was terminated from Levy force in the year 2016 by Respondent No.1,

while at the time of absorption of Levy Force into KPK Police the appellant remained Ex-official of
Levy Force, hence a Notification dated 10-02-2020 pertaining to the absorption of Levies force
meniber into KPK Police was issued subject to the terms & conditions, in which one clause is
that ©*A member shall not be entitled for absorption, If he has resigned from Levies Force Service
or has been terminated from the Service ibid on account of misconduct, inefficiency or any other
ground or has been retired from service under the Federal Levy Force (Amended) Service Rules

2013 before commencement of KPK Levies Force Act, 2019. (Copy of Notification dated
10-02-2020 is annexed as “’C””)

. That according to the Notification explained above, the appellant being terminated from service

was not entitled for absorption in KPK Police, hence this para has got no footings.

. That in response to the letter No.3258/EC dated 22-09-2020, Respondent No.4 issued a Memo

No0.5996/Legal dated 02-11-2020, described therein that the appellant was terminated before

“absorption, when neither the appellant was part of Police Department nor absorbed hence, the

appellant application cannot be considered and with remarks i.e. ** let the court decide the
matter””. However the appeal of the appellant for re-instatement in service was not considered as
department appeal under the rules, as the Respondent No.2, 3 & 4 is not the appellate authority
for such like cases, hence the committee for the purpose under the Chairmanship of Secretary
Home & Tribal Affairs have already exists, therefore the appeal should be transferred to
committee (Special Task Force) for Levy / Khasadar Force.

,,

OBJECTION ON GROUNDS

. In-correct: The petitioner was charged in murder case and absented himself from duty without

any lawful excuse or justification. The petitioner also failed to join his duty, notwithstanding
repeated directions of the authority.

In-correct: Several notices were issued to the appellant by the authority including a Show Cause
Notice published in Daily **Ajj’" with directions to join duty, but in spite repeated directions the
appellant failed to join his duty as well as his long absence from duty shows his inefficiency /
disobedience in line of duty.

. In-correct: after fulfilling all legal / codal formalities the appellant was terminated from service

by the competent authority.. _ -



-

e

" D. In-correct: In-fact as per Levy force Act-2019, Levies Force / Federally Administered Tribal

F~ sect ary Home & Tribal Affairs, Inspector Generdl of Poli
Departarent KPK, Peshawar. \ KPK, Peghawar

Areas have been merged in the Province of the Khyber Pakhtunkhwa and all rules, orders or
instructions including Federal Levies Force service rules & Regulation, 2012 (amended 2013)
have also Been repealed under the above Levies Force Act. As per Notification dated 24"
September-2019, Levies Force have been permanently absorbéd into the KPK Police in
accordance with these rules. Accordingly the Notification dated 10-02-2020 pertaining to the
absorption of Levies force member into KPK Police was issued subject to the terms &
conditions, in which one clause is that ¢’A member shall not be entitled for absorption, If he has
resigned from Levies Force Service or has been terminated from the Service ibid on account of
misconduct, inefficiency or any other ground or has been retired from service under the Federal
Levy Force (Amended) Service Rules 2013 before commencement of KPK Levies Force Act,
2019. The appellant is Ex-official since 2016 and as per rules / Notification not entitled for
absorption in KPK Police Force, hence in the light of these rules / Act the appeal of the appellant
is not maintainable under the law. (Photocopy of Levies Force Act-2019, Notification dated 16"
September-2019 are Annexed as D & E)
s

That after the commencement of above Act, rules & Notifications, the appellant was not entitled
for absorption in KPK Police Force.

That as per Levy Force Act / Notification, the appellant being Ex-official was not entitled for
absorption in KPK Police Force. The appeal for re-instatement in service before Respondent
No.2,3 & 4 is not maintainable as neither Respondents (DPO Lakki, RPO Bannu, PPO KPK)

had made any proceedings against the appellant nor any role in removal / termination from

service was 'made, hence as per rules the appeal of the appellant is not admissible.

. In-correct: The act of the respondents were passed in accordance-with law, rules and policy and

based on facts.

Prayer:

It is humbly requested that the petition is based on wrong footings, therefore the same
maybe dismissed with cost, please.

(Respondent No.5) ' (Respond 04

Regional Police
Bannu Regiory
(Respondent No.1) (Respondet’No.3)

Distri:?%ce;fﬁcer,

Lakki Marwat
(Respondent No.2)




2

N

“the present subject Appeal.

o Secretary Home & Tribal Affairs,

A R } {; {_)S'”

BEFORE THE SERVICE TRIBUNAL KPK PESHAWAR
Sel vice Appeal No.16433/20

Muhammad Ishaq s/o Ayaz Khan r/o Sar gara Muhdmmad Khan

Tajori Lakki Marwat Ex-Sepoy Levies Lakki Marwat

. (Petitioner)
. /'

\
VERSUS -

. Deputy Commissioner Lakki Marwat / Commandant Levies

District Police Officer Lakki Marwat.
Regioﬁal Police Officer Bannu Region, Bannu.
Provincial Police Officer KPK Peshawar:.

Secretary Government of KPK, Home & Tribal Affairs Department Peshawar.

.. (Respondents)

AUTHORITY LETTER -

Mr. Zarwali Khan S1/Legal is here'by-‘authorized. to appear before the
Honourable Service Tribunal Peshawar on behalf of the undersfgn'éd in the

above cited titled case.

-

He is also authorized to submit and sign all documents pertaining to’

S

Dep(igﬁbnﬂ(?(, Peshawar.
espone No.5) -

(Respondent No 1)

District Police Officer,
Lakki Marwat
(Respondent No.2)
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GOVERNMENT OF THE KHYBER PAKHTUNKHWA

HOME AND TRIBAL AFFAIRS DEPARTMENT.

NOTIFICATION

Peshawar dated the, 117/‘1} 2020

No. SO(Pohce)HD/SMY 2019 Merged Area/ /ﬁ[, —? (7(4 In pursuance of the
provisions contained in section 9 of the Khyber Pakhtunkhwa Levaes Force Act, 2019 (
Khyber Pakhtunkhwa Act No. XXXV of 2019) read with rule 3 of the Levies Force
(Absorption in the Khyber Pakhtunkhwa Police) Rules, 2019, the Home and Tribal

Affairs Department, with the prior approval of the Cabinet and on the recommendation

of the Provincial Police Officer, hereby orders absorption of the following members of

from the date of the initial appointment of the said members:

- Levies Force of -Bhittani Sub-Divison in the Khyber Pakhtunkhwa Police with effect

Poe, o

e — =T
TR 4 A

P Rank in which .

§ N..(.)- pmth ‘:gN-'-aﬁl-Ll:-e;,.. 7"5!‘: ‘:":Fa}-hgd‘yx“a&u:}h‘e&ﬂ. VP»EC"":FOUS Ranls -p 1. J Lwirx . absonbed qu '_-“"‘_ :
1. Islam Bhadar Naeem Khan Subedar Major BPS-16 | Inspector BPS-16

Ghulam————-

A BT S A
LR AAV A En S reankesy

Muhamma&

-SubedarBPS13 =

--Sub-Tispector BPS-H4——

Kiramatullah

Malkon

Subedar BPS-13

Sub-Inspector BPS-14

Asstt: Sub_Inspector

Salis Khan

Malik Alit Khan

Na1d Subedar BPS-11

BPS-11

Asstt:"Sub Inspector

{Stan Ahmed .| Ghoos Mir .. . | Naib Subedar BPS-11 | pocmre o o -

Qasim Khan ArabKhan | Naib Subedar BPS-11 | ASSIt Sub Inspector

Ghani Rehman Amin Khan Naib Subedar BPS-11 g;sgtzl?ub nspector

8. | Watan Khan HaqNawaz | Naib Subedar BPS-11 | A%t SubTnspector
9. Abdul Majeed Khan Bat Hawaldar BPS-09 Head Constable BPS-9
10. Bahadar Khan Musa Khan Hawaldar BPS-09 Head Constable BPS-9
t1. | Dur Khan Tangai Khan Hawaldar BPS-09 Head Constable BPS-9
12. Gul Janan Mirabat Hawaldar BPS-09 Head Constable BPS-9
13. Hassan Khan Lal Khan Hawaldar BPS-09 Head Constable BPS-9
14. | Mohibullah Rustam Khan - | Hawaldar BPS-09 Head Constable BPS-9




S ———-
Noor Jamal Amal Jan Scpoy BPS S Constable BPS-7
Muhammad Amin Ghulam Hab:b | Sepoy BPS-5 Constable BPS-7
Talib Jan Mir Shahjchan | Sepoy BPS-5 - | Constable BPS-7 - -
| Daud Khan Ahmed Khan | Sepoy BPS-5 Constable BPS-7
Sharifullah Raiwdan Khan | Sepoy BPS-5 Constable BPS-7
. Niaz
Jamil Ahmed Muhammad Sepoy BPS-5 Constable BPS-7
[smail Khan Angreez Khan | Sepoy BPS-S Constable BPS-7
Saif Rehman Ali Marjan Sepoy BPS-5 Constable BPS-7
I\KAaL;}iwzlmmad Alamgir Khan Sepoy BPS-5 Constable BPS-7
Muhammad Muhammad
Zaman Ayub Se?oy BPS-5 Constable BPS-7.
Imtiaz Sakhi Marjan gejySgpoy BPS-5 Constable BPS-7
| samia Bibi uharimad ‘Sepoy BPS.-S Constable BPS-7
225. Ahmed Saeed Mushtaq Ahmed | Sepoy BPS-5 Constable BPS-7
226. Hidayatullah Saadullah Jan Sepoy BPS-5 Constable BPS-7
———) 227——Wilayat-Khan~——|-Gillas-Khan—=|-Sepoy-BPS=5 = = —=—ICprstakle BPS-7
~ |228. | Fazal Ghani Alaf Khan Sepoy BPS-$ Constable BPS-7
229. -| Amal Jan “Gula Mir Sepoy BPS-5 Constable BPS-7 =~ ™
230. Akhtar Zaman Umer Khan Sepoy BPS-5 Constable BPS-7
e oo |23 )< Javed Igbal_-: - -~ {-Saadullah Khan -|.Sepoy BPS-5. - =.-=|:Congtable BPS-7 =Toisemmr: = -
2." " The above ‘absorption shall be subject to the followmg terms and )

conditions:
() Their services shall be governed under the Khyber Pakhtunkhwa Police

Act, 2017 and the rules made thereunder.

(i) A member shall not be entitled for absorption, if he has resigned from
Levies Force Service or has been terminated from the Service ibid on
account of misconduct, inefficiency or any other grounds or has been
retired from Service under the Federal Levy Force (Amended) Service
Rules 2013, before commencement of the Khyber Pakhtunkhwa Levies
Force Act, 2019 (Khyber Pakhtunkhwa Act No. XXXV of 2019).



3 (IV)

Cr - /5.

——

(itiy ~ Their services shall be considered regular and they shall be eligible for

pension and deduction of General Provident fund in terms of the Khyber -
Pakhtunkhwa “Civil Servant Act,” 1973 ‘(Khyber Pakhtunkhwa ‘Act No:~
XVII of 1973).

_Their seniority shall be determined in accordance with rule 6 of the Levies .
--Force (Absorptlon in Khyber Pakhtunkhwa Police). Ru!es 2019.- - -~~~
They shall. undergo training - as - prowded in rule 5 of Levies Force'
(Absorption in Khybcr Pakhtunkhwa Pohce) Rules, 2019.

Secretary
to Government of the Khyber Pakhtunkhwa
Home and Tribal Affairs Department

- No. & date even. -

- CC to:

Inspector Generai of Police, Khyber Pakhtunkhwa. : ‘
Accountant General Khyber Pakhtunkhwa T e e T
Regional Police Officer, B&#y « ' L .
District Police Officer Lakki Tnbal District. T ‘ I BRE

] District r‘nmlhxcmnngr Lakki Tribal nwm,-f

SRR AE

EA=F2) E=4"2 v vy

PS to Chief Secretary Government of Khyber PakhtunRth

PS to Secretary, Home & TAs Department, Khyber Pakhtunkhwa.

PS to Special Secretary-I1, Home & TAs Department, Khyber Pakhtunkhwa.
PS to Secretary, Establishment Department Khyber Pakhn inkhwa e

Fay

gelelnnung—llressier—nea@m S Igazette
Ofﬁce record file.
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A
Bill
1o provzde Jor the maintenance of Khyber Pakhtunkhwa -
Levies Force and to enable its transition
to Khyber Pakhtunkhwa Police.

WHEREAS after Constitution (Twenty-fifth Amendment) Act, 2018 -(Act
No XXXVII of 2018), the erstwhile Federally Administered Trabal Areas have been
merged in the Province of the Khyber Pakhtunkhwa, and Federal Levies Force,
established under the Federal Levieé Force Regulation, 2012, working in the said areas,'

has lost its legal status for working in the merged districts and sub-divisions;

AND WHEREAS it is in the best public interest to allow the Federal Levies Force to
continue its functions in the merged districts and sub-divisions and to regulate and

‘maintain it under the administrative control of the Government of Khyber Pakhtunkhwa;

AND WHEREAS to achieve the objectives it is expedient to give legal status to the
Federal Levies Force in the merged districts and sub-divisions and to re-visit its
AN \Q institutional structure and functional assignment for effective discipline, better

N,
NN | o
N 3y performance and optimal utility;

ltis hereby enacted as follows:

(o]

o
g

™ called the Khyber Pakhtunkhwa Levies Force Act, 2019.

- of Kiritod 250
3

(2) It shall apply to all the members of Levies Force.

Gy
1
s

' (3) It shall extend to the dxsmcts and sub- dlwsmns of the Province of Khyber
Pakhtunkhwa as provided in the Schedule.

(4) It shall come into force at once.

2. Definitions.-—In this Act, unless there is anything repugnant in the subject or
context,-

!

(a)  “Code” means the Code of Criminal Procedure, 1898 (Act of V of

1898); - |
(b) “Commandant” means the Commandant of the Lévies Force;
’ (© . “Department” means the Home and Tribal Affairs Department of

the Government of Khyber Pakhtunkhwa;

(d)  “Deputy Director General” means the Deputy DerCtOI' General of
' the Levies Force; .o

(&) - “Director General” means the Dnrector General of the Lewes'

Force; -t

{f) “Government” means the. Government of the Khyber
Pakhtunkhwa; ‘ 4

L Short title, application, extent and commencement ---(1) This Act may be -



NZ

(g) “Levies .F‘(')rce” means the Federal Levies Force, established under
the repealed regulation and re-constituted, regulated and
maintained under this Act; ‘ '

(h) = “Police” means the Khyber Pakhtunkhwa Police;
(i) “prescribed” means prescribed by rules;

(G) - “Provincial Police Officer” means the Provincial Police Officer of
Khyber Pakhtunkhwa Police;

o aE &) “public agency” means any department of Government, attached
o E\Q +  department, public authority, commission or autonomous body,
' N setup under any statutory instrument, or public sector company or/

body corporate, owned, controlled or financed by Government;

“repealed regulation” means the Federal Levies Force Regulation,
2012, repealed under scction 15 of this Act;

“rules” mean rules made under this Act; and

“Schedule” means the Schedule appended to this Act.

3. Reconstitution and maintenance of Levies Force.~-(1) On commencement of
this Act, the Levies Force shall be re-constituted and maintained by Government in
accordance with the provisions of this Act and shall be known as the . Khyber
Pakhtunkhwa Levies Force, consisting of-

(a)  the Director General;

(b) the Deputy Director General

(c) the Commandant; and

(d) all existing strength of members of the Levies Force workmg in the
merged districts and sub-divisions, as specified in the Schedule.

_ (2)  The Director General, Deputy Director General and the Commandant shall
be the officers of the Police.

(3)  The District Police Officer shall be assigned the addmonal charge of the
- Commandant in the same district. '

4) The Regional Police Officer shall be assigned the additional charge of the
Deputy Director General in their Police Region. - N

(5)  The Deputy Director General, who shall be appointed by Government, in
consultation with the Provincial Police Officer, in such manner and on such terms and
conditions as may be prescribed.

Explanation: For the purpose of this section, Regional Police Officer and District
Police Officer shall have the same meanings as are given to them, respectively, in the
Khyber Pakhtunkhwa Police Act, 2017 (Khyber Pakhtunkhwa Act No. I of 2017).

4, Superintendence, :administration and control of the Levies Force.---(1) The
overall power of superintendence of the Levies Force shall vest in Government.

(2) - The general administration and operational control of the Levies Force
* shall vest with the Director General to be exercised by him either directly or through the
Commandant in the district.
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14.  Removal of difficiiities.--If any difficulty arises in giving effect to any of the
provisions of this Act, the Department may notify a committee to take a decision not
inconsistent with the provisions of this Act, as may appear to it to be necessary for the
purpose of removing the difficulty. ~

15. © Repeal and savings.---(1) The Federal Levies Force Regulation, 2012 and the
Khyber Pakhtunkhwa Levies Force Ordinance, 2019 (Khyber Pakhtunkhwa Ordinance
No. IIT of 2019) are hereby repea]ed

(2)  Notwithstanding the repeal of the Federal Levies Force Regulation, 2012,
under sub-section(l), the Federal Levies Force (Amended) Service Rules, 2013 shall
continue to remain in force and the terms and conditions of service of all the members of
the Levies Force shall be governed thereunder until new rules are made under this Act.

(3) . Anything done, action taken, rule made or notification or orders issued
under the Khyber Pakhtunkhwa Levies Force Ordinance, 2019 (Khyber Pakhtunkhwa
Ord. No. III of 2019), and the Federal Levies Force Regulation, 2012, shall be deemed
valid and the same shall not be called in questlon in any Court of law

SCHEDULE
[see section-1(3)]

Part-A

o. | District.

Bajaur.
Mohmand.
Khyber.

Orakzai.

Kurrum.
South-Waziristan.
North-Waziristan.

Sfovw| s |w|o]—2Z

2
7
o

E - Part-B

0. | Sub-Division, .

Hasan Khel in district Peshawar.

Darra Adam Khel in district Kohat.
Bettani in district Lakki Marwat.
Wazir in district Bannu.

Jandola in district Tank.

Darazinda in district Dera Ismai! Khan.

N PN

STATEMENT OF OBJECTS AND REASONS

It is desirable to provide for the maintenance of Khyber Pakhtunkhwa Levies
Force and to enable its transition to Khyber Pakhtunkhwa Police. Hence, this Bill.

Peshawar, ' ' MINISTER-IN-CHARGE.
dated: : . :
2019.

v
Kowee e e < 2 TS P N -
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EHYBEER PARHTUNKEWA
Published by Authority
PESHAWAR, MONDAY, 16™ SEPTEMBER, 2019.

PROVINCIAL ASSEMBLY SECEETARIAT
KHYBER PAKHTUNKEWA

v —

NOTIFICATION
Dated Peshawar, the 16th Sepiember, 2019.

No, PA/Khyber Pakitunkhwa/Bilis-68/2019/7010.— The Khybey Pakhtunkhwa Lavies Force
Bili, ZU19 having been passed by the Frovincial Assembly of Khyber Pakhtunkhwa on 12% Septembey,
2019 and assentad to by the Governor of the Khyber Pakhtunkhwa on 12 September, 2010 is hereby
published as an Act of the Provincial Legislature of the Khyber Bakhtunkhwa.

THE KHYBER PAKHTUNKHWA LEVIES FORCE ACT, 2018.
{KHYBER PAKHTUNKHWA ACT NO. YOOV OF 2019)

(First published after having received the assent of the Governor of the
Khyber Pakhtunklhws in the Garefte of the Rhyber Pakbtunihwa,
(Extraordinaty), dated the 16th September, 2012),

to provide for the maintenance of Khyber Pakhiunkinve
Levies Force and 16 enable its transition
to Khyber Pakhiunkhwa Police.

(WM

WHEREAS after Constitution {Twenty-fifth Amendmenty Act. 2018 {Act Na XX

2018 the erstwvhile Federally Administered Tribal. ’chaal have boen merges i the Provinge -:}f' e

Khvber Pai\immkhwd and Federal Levies Force, established under the Federal Levies Foreo
Regulation, 20120 working in the said areas, has lost its legal staus for working in the merged

chstyiets and suh divisicns:
AND WHEREAS it is in ihe best public interest to ailow the Fdena Levies Foree to comminue
s functions in the merged districts and sub-divisions and to reguiale ane imial '

admmistrative control of the Government of Khyber Pakhtunkhwa;

208
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AND WHEREAS 10 achicve the objectives it is expedient to give legal slatus to the Federal
Levies Foree in the merged districts and sub-divisions and ta re-visit ils instituticnal structure and
v funcional assignment for effective discipline, better performance and optimal utibity;

{113 hereby enacted as {ollows:

i. _lmrt titie, application, extent and comumencement. —~-(I) This Act may be called the
Khyher Pa ;{unhhwa Levies Force Act. 2019,

2 It shall apply to all the members of Levies Foi‘f/e
{3) It shall extend 1w the districts and sub-divisions of the Province of Khyber
ikhunkirwa as provided in the Schedule.
- R . . L ‘ e ERS ) ' C \
{d) It shall come info fofce at once.
2. Defnitions.—-in this Act, unless there is anything repugnant in the subject or context.-

{a) “Code™ means the Code 0’ Criminal Procedure. 1898 (Act of V of 1898);
{0} “Commandant™ means the Commandant of the Levies Force:

¢} "Department” means the Home and Tribal Affairs Department of the
Government of Khyber Pakhunkiiwa:

{d) “Deputy Director General™ means the Deputy Director General of the Levies
foree:
(el UDirector General” means the Director General of the Levies Force:

.

oy “Government” means the Government of the Khy er Pakhtunih JAC

{g) “Levies Force”™ means the Federal lLevies .Poree, eqtubiishcd' under the
repealed regulation Lmd re-constitted. regulated and maintained under this
Act

{hy “Poliee” means the Khyber Pakhtunkhwa Police: ,

oy “presoribed” means prescribed by rules:

0 “Provincial Police Officer™ means the Provincial Police Officer of Khyber

. - Pakhtunkhwa Police: : “ :
k) “public agency™ means any department of Government. attached department.
. public authority. commission or awtonomaus body. setup under any statutory

instrument, or public sector company or bedy corporate. owned. controlled or
financed by Government; '

) “repealed regulaton™ means the Federal Jevies Vorce Regulation. 2012
repealed under section 13 of this Act;
;
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. 1
{m) “rudes™ mean rules made under this Act: and

(n) “Schedule™ means the Schedule appended 1o this Act.

3. Reconstitution and maintenance of Levies Force.---(1) On commencement of this Act.
the Levies Force shall be re-constituted and maintained by Government in accordance with the
provizions ol this Act and shall be known as the Khyber Pakhtunkhwa Levies Force. consisting of-

(a) the Director General: ;

(by  the Deputy Director General:
(<) the Commandant; and
(d) all existing strength of members of the Levies Force working in the merged

districts and sub-divisions, as specified in the Schedule.
.2 the Director General. Deputy [)ncc!on General and the Commandant shall be the
officers of the Police.

{3} The District Police Officer shall be assigned the additional charge of the”

Commandant in the same district.

(<) ‘the Regional Police Officer shall be assigned the additional charge of the Deputy
Director General in their Police Region.

(5} The Deputy Director General. who shall be appointed by Government, in
consultation with the Provincial Palice Otficer. in such manner and on such terms and conditions as
may be preseribeg

Explanation: For the purpose of this section, Regional Police Officer and District Police
Officer shall have the same meanings as are given to them. respectively, in the Khyber
Pakhtunkhwa Police Act. 2017 (Khyber Pakhtunkhwa Act No. 1 ol 2017 ).

4. Superintendence, A(lnlanlstn ation and control of the Levies Force.-—(1) The overall
poveer ol superintendence of the Levies Foree shall vest in Government.
() The general administration and operational control of the Levies Force shall vest

with the Director General to be exercised by him either directly or through the Commandant in the
district.
5. Powers and duties of the Levies Foree.—(1) Notwithstanding anything contained. in any
other faw for the time being In force. the Levies Foree shall have the paraile! policing powers as are
assigned o the Police under the Code.

{2 Without prejudice 10 the venerality of the forgoing policing powers under sub-
section (1), the Levies Foree shall perform such institutional or organizational functions and duties
as provided under the Khyvber Pakhtunkhwa Police Act. 2017 (Khyber Pakhtunkhwa Act No il of

HI,

&, Liabilities of officers and members of the f.evies Force.--( ) [eshall be the duty of every
sember of the Levies I mw to obey and execute all lawful orders and instructions, issued to him by

ihe Commnandant or any Sther officer authorized by him in this behall 10 issue such orders and
fﬂSU netions.
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() The Levies Foree shall be an essential service and every member thercof shall be

tiable to serve whenever he is required to serve by the Divector General.

Constitution of Selection and Promotion Committees.---Government shall notify the
selection and Promotion Committees for recruttment and promotion of employees of the Levies

“OYe

@]

8. Pystings, transfers and distribution of the Levies Force ---(1) The Commandant shalf be
competent fo post and transfer members of the Levies Force within the district.

(2 The Director General shall be competent to post and transfer members of the Levics
Foree from one disirict to another.,

(3) Subject to the decision of the Department, a sufficient number of members of the
Levies Foree shall be placed at the disposal of the District Administration in performing its legally
mandated functions.

9. Absorption.-—-(1) Notwithstanding anything. contained in any other law for the time being
i foree. the members of the Levies Force may be absorbed in the Police. subject o the procedure as
may he determined by Government.

2 Until their absorption in the Police. the members of the Levies Force shall be
governed by otheir existing terms and conditions of service under the Federal levies Force
& v c_

{Amended) Service Rules, 201 3.

Y Assistance and support to Government functionaries.---On the requisition of the District
Administation, the Commandant shall provide assistance and support 10 the District Administration

Yoa

aud Heads of ail public agencices in the District. required for performing their official duties.

Pl Power to make rales.—--Government may make rules for carrving out the purposes of this
At
12. Aet tg override other laws.---The provisions of this Act shall be in force notwithstanding

anvthing repugnant or contrary contained in any other law for the time being in force,

13, Indemnity.-——-Excepl as otherwise expressly provided in this Act, no suit, prosecution or
other fegal proceedings shall lie against any member of the Levies Force. Government or any other

authority tor anything which is done in good faith or intended to be done under this Act or the rules.

Explanation: The phrase “good faith” shall have the same meaning as given to it in section
52 of the Pakistan Penal Code. 1860 (Act No. X1V of 1860).

i4.  Removal of difficulties.—--[{ any difficuity arises in giving effccet to any of the provisions of

this Act. the Departmentmay notify a committee to take a decision not inconsistent with the
provisions of this Act. as may appear o it 1o be necessary for the purpose of removing the
ditficulty,

15, Repeal and savings.—-~(1) The Federal Levies Force Regulation, 2012and the Khyber
Pakhtunkhwa Levies Foree Ordinance, 2019 (Khyber Pakhtunkhwa Ordinance No.1ll of 2019) are
hereby repealed.
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(23 Notwithstanding the repeal of the Federal Levies Force Regulation. 2012, under sub-

section (1) the Federal Levies Foree (Amended) Service ‘Rules, 2013 shall continue to remain in
force and the terms and conditions of service of all ‘the members of' the Levies Force shall be,
governed theretnder until new rules are made under this Act. '

(" Anvthing done. action taken, rule made or notification or orders issued under the
iChvber Pakhtunkhwa Levies Foree Ordinance, 2019 (Khyher Pakhtunkhwa Ord. No. {1} o} 2019).
aid the Federal Levies Foree Regulation. 2012, shall be deemed valid and the same shall not be
called i question in any Court of law,

SCHEDULE
[see seetion-1(3)]

Part-A
S.No. | District.
! Bajaur.
2 Mohmand.
3. Khyber.
4. Orakzat,
S Kurrum,.
6. South-Waviristan. e
7. North-Waviristan.
; Part-B

S.No. | Sub-Division,
1. FHasan Khel in district Peshawar.
2. Darra Adam Khel in district Kohat,
RN Bettant i district Lakkl Marwat,
4 Wazir in district Banuu.
3. Jandola in district Tank.
6. Darazinda in district Dera Ismail Khan. '

BY ORDER OF MR. SPEAKER
PROVINCIAL ASSEMBLY OF KHYBER
PAKHTUNKITWA

(AMUIAD AL
secretary ,
Provincial Assemblv of Khvber Pakhtunkhwa

Printed and published by the Manager,
Staty. & Pt Depit,, Khyber Pakhtunkhwa, Peshawar
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BEFORE THE KPK SERVICE TRIBUNAL, PESHAWAR
S.A No. 16433/202‘0

Muhammad Ishaq versus - D. C & Others’

REJOINDER

Respectfully Sheweth,
Preliminary Objections:

Not correct. Appellant has cause of action as he was termlnated from
service.

Not correct. Petition is maintainable under the law.

Not correct. Petition is not barred by law regarding the subject matter, so
~ called involvement in criminal case and merger of FATA into settle.

‘Not conjrect. AII_ the necessary patties have been impleaded.
Not correct. The appeal is not time barred as stated in Para ‘No. 03, abo‘ve.
ON FACTS =

Needs no comments.

The para of the appeal is not replied to its contents regarding appointment
as Sepoy in Levies force, Lakki Marwat The respondents mentloned FIR in
crlmlnal case and abscondance The same was not willful.

Not correct. Appellant never committed any offence and h|s absence, if
any, was not willful as stated above

Not correct. And as stated above, appellant never committed any offence
and as for as |ssuance of notices is concerned none was served/recelved

by appellant Belng FR mhabltant no Newspapers could be circulated in the
area, '

Not correct. Appellant never involved in any offence.

Not correct. No proper enquiry was ever conducted by the depar‘t‘ment No
statement of anyone was recorded even of the police personnel s as
respondents were in knowledge about the crlmlnal case against appelldnt



4 . .
7-8. " Needs no comments regarding surrender before law and KP Levies force
Act, 2019 of Merger FATA into Settle Area.

9.  Not correct. The para of the appeal is correct regarding acqwttal from
the baseless charges.

10. In response" to Para No. 10 of the appeal, respondents stated that
Committee was constituted to deal with such like cases but the result of
the Committee is still awaited.

11, In response to Para No. 11 of the appeal, respondent stated»in reply that
member shall not be entitled for absorption or has been resigned from
the Levy force are terminated etc. but such act (prior to the offence) was
prior to the said Notification / matter

12.  Not replied the para of the appeal to its contents by the respondents.

13. As above.

GROUNDS: .
All the grounds of the .appeal are correct, while that of the reply are -
" incorrect and illegal. The same are reaffirmed.
) It is, therefore most humbly requested that the Appeal be accepted as
prayed for
(e,
Appellant - ,
Through / : ‘
~ Saadullah Khan Ma’rwat..
Dated: 06-07-2022 Advocate
' AFFIDAVIT
R

ST u\.m‘\b v

/dcyhereby solemnly affirm and declare that the contents of the Rejoinder
are true and correct to the best of my knowledge and belief.
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