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~ C.M. NO. 022
Service Appeal No0.1678/2022

Parveen Begum. V/S Govt of KPK & others

' APPLICATION FOR PLACING ON FILE NECESSARY
DOCUMENTS IN THE ABOVE TITLE SERVICE APPEAL.

. Respectfully Sheweth:,

1. That the above title service appeal is pending adjudication before this
Honourable Trlbunal Wthh has been fixed for hearmg on 19 12-2022.

2. That there are some necessary documents that needs to be place on file
for the just and fair decision in the above titled service appeai Copy of
Additional ~ Documents are . attached - as . Annexure

SUANEEEEEER ll‘.l..lll.l‘ll.l'll'l.ll.llllllllllliul!l'l‘llll.lIIIIIIIllllt;l"'llllllE.llllll Al

-

3 ~ That any other grounds and proof with- regard to the additional
.. documents would be raised at the time of argumentw;th prior perm155|on .
of this Honourable Tribunal. .

It ié, therefore, most humbly prayéd that on acceptaace-of this -
application on behalf of the private respondent the additional documents.

may be placed on file, for just and proper deClSIon of the above
mentioned service appeal

' o | * APPLICANT/ APPELLANT
- Dated: 19-12-2022 ~ (PARVEEN BEGUM)

- Through:

NOOR MOHAMMAD KHATTAK
- Advocate $upreme Court - .

' AFFIDAVIT - . ‘ '
', I Mst. Parveen Begum, District Educatlon Ofﬁcer (Female) (BPS-19), E & SE
- Department District Karak, do hereby solemnly affirm that the contents of this

Application are true and correct to the best of my knowledge and behef and nothing

has been concealed from this Honorable Court. i

DEPONENT



(PARVEEN BEGUM)Y) /-
T ~ DISTRICT EDUCATION OFFICER

(FEMALE) KARAK. '
‘No_______/Dated /3 /12/2022. @
The worthy Secretary,

Elementary & Secondary Education
Khyber Pakhtunkhwa Peshawar.

To

- SUEJE(;.T: - INC LUIRY ON THE BASIS OF NOTIFICATION No SO

(MC)E&SED/4-17/ 2022 /INQUIRY dated 02/12/2022.
Respected Sir, - : ' : '

" Written by Fanoos Jamal my substitute whose order has been suspended by
the Honourable service Tribunal KPK Peshawar in its decision dated 28.Novmber
2022, o : ' Sl
, ' Itis hereby stated as under. o o
a. The said letter No: 43-49 dated 01.12.2022, written by Fanoos Jamal sg‘eaged DEO
(Female) Karak is quite false, illegal and unauthorized because. S
‘b. Her transfer order .was suspended ~by Honourable services Tribunal dated

28/November 2022. . : 4 : . .
c. Ihad not handed over and charge of the office of the DEO (Female) Karak being on ‘
Medical leave. - ‘ ‘ o e

d. 1arrived back my office of the DEO (Female) Karak on 29 and 30.11.2022.

“e. Ono1.12.2022 whenI reachied, my office was locked and the keys were in the hands of
Muhammad Sultan B&AO of this office and his relative Muhammad Rizwan J/Clerk
some three out siders were also with them, Muhammad Sultan refused to open the lock
and also threatened me and other staff not to touch the lock of the door. He and
Muhammad Rizwan were grumbling and tried to harass me I took seat in the office of
the Dy: DEO (Female) Karak. - o ,

£ None has broken the lock but it is by Muhammad Sultan and Muhammad Rizwan. The

*_report of Faanoos J amal is quite wrong-and quick action of Directorate transferring of

Muhammad Tariq S/Clerk and Asad Dispatcher is illegal as Fanoos J amal is not DEO
. (Female) Karak on 30.11.2022. ; _ , )

So, I request you to be kind enough to act upon court decision and let me to work
also cancel the transfers of Muhammad Tarig and Asad Ulla and take action against
Muhammad Sultan B&AO and Muhammad Rizwan J/Clerk for locking my-office, -
keeping me in harassment and also against Fanoos Jamal who do not obey the decision

. of Services Tribunal. _
. Dated: ;3[12[2025. o S Yoyirs O edieﬁtlg - _
g~ /\CFL a
(ﬁm{gﬁ%) o
’ (MC) DEO (FE E) BS-19 .

Endst No: j/_ol—_a_? N
/ ' Copy forwarded to the;-
L.

‘Honourable Chairman Service’s Tribunal Khyber P_akhtﬁ’nkhwa Peshawar with the
request to kindly issue instructions to the Secretary E&SED KPK to obey the court
orders. . B ' : .

2. Director Elementary & Secondary Education to)t action Fgainuhammad Sultan

B&AO and Muhammad Rizwan J/Clerk DEO (Female) Kar, k.

- 1

: | 2 YA .
. DISTRICT EDUC# TION OFFICER .




GOVERNMENT OF KHYBER PAKHTUNKHWA
- ELEMENTARY AND SECONDARY EDUCATION DEPARTMENT

Block “A” Opposite MPA’s Hostel, Civil Secretariat Peshawar |
Phone No. 091 9223588

Dated: 2n December,_ 2022

-NO. SO(MC)I E&SEDI4-1712022IINQUIRYI The Competent Authonty is pleased to
constltute the following commlttee to conduct fact finding mqunry against Mst. Parveen -
Begum Ex-DEO (Female) Karak, now DEO (Female) Kohistan Upper and two other staff . .
i.e Mr. Tariq (Senior'Clerk) and Mr. Asad (Diépatcher),. on fheir reported i'nvolvement in
forceful breaking the lock of the DEO (F) office and taking away ofﬁcial'record." '

i. Mr Alamgir Khan, I ‘Deputy Secretary (Dev) E&SED Chairman.
i Mst. Naheed Anjum -Additional Director NMDs . Member.

TORs Rs

" The inquiry committee shall inquire the following:- _ ,
© 1. Charge. assumption/relinquishing reports, vide this department
. ~ notification issued dated 20.10.2022, :
i 2 Forceful breaking of the locks of the DEO (F) Office.
“. 3. Taking of dispatch register and other important files.
- 4 Illegal occupation of the chair of the DEO (F) Oiflce. '

2. | The enqwry committee shall submlt report to the (,ompetem Authonty thh.n L _."'
one week tlme posmvely , SRS

L SECRETARY TO GOVT: OF KHYBER PAKHTUNKHWA

R E&SE DEPARTMENT
Endst: of even No. & Date :- . . , L : T
Copy forwarded to the: Lo N - LT e
-1, Dlrector E&SE Khyber Pakhtunkhwa, Peshawar. "i - : L
2. {PA'to DS (Dev) E&SE Department = . slongwith rélovart >
3. Addmonal Director NMDs, Directorate of E&SE} . documems -
4. DEO (Female) Karak w.r.to her letter No 43-49
.dated 01.12.2022.
5.' PS to Secretary E&SE Department, Khyber Pakhtunkhwa . :
6. Office order file. ~ ) N G
: : - S NV A
Vo
Yo
IO
(NASEER ABBAS KHALIL)

SECTION OFFICER (Management Cadre)




Endst ol‘cvw No. & dalc ,
) Copy is forwarded o thc -

L PS to. Sccrutaw.Law D
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NO ‘:O(Mb)l E&SEDM 1712022/|NQUIRYI The Competent Authority -is pleased o
(nn\:litulﬂ tha foltowxng cornmmee to conduct fact finding inquiry against Mst. Parveen
u«mum Ex-DEO (Female) Karak now DEO (Female) Kohistan Uppers and two other staff
1 . Torig (Senior Clerk) and Mr. Asad (Dispatcher), on their reported involvement in
i eielul breaking the lock of the DEO (F) office and taking away official record.

i. Mir. Alamgir Kha:w_ Deputy Secrelary (Dev) E&SED * Chainman. -
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 relevant documents on Monday 05-12-2022 at

* Directorate QfEIementwy andSeeondW M"“

Khyber Pakhtunkhwa Peshawar
No 5 a§ ‘a' S 'Z/F. No. 2/Misc/Inquiry

Peshawar the Dated: &9 /| A /2022

Mst Parveen Begum

, / Mst Fanos Jamal _

 Subject: INQUIRY

- The Comptent Authomy consntltuted Inquu'y Committee to conduct fact finding inquiry
agamst you regarding charge assumption /relmqlushmg of the post of DEO Female Karak,

In this Regard you are directed to appear before the inquity comraittee alongwrth all
11:00 am at Committee Room of the Directorate of E&SE

Khybcr Pakhtnnk.hwa Peshawar. .
\ . ' Elementdry &Secy Education
C : ‘ ' Khyber Pakhrunkhwa Peshawar
Endst: No. /

Copy forwarded for information to the: - ‘
1. Mr, Iftikhar Ul Ghani DEO Male Buner with the direction to insure his presence on the above
. .venue date and time,
2, PA to Director E&SE Khyber Pakhtunkhwa Peshawar.

A

. D:rector
» Elementary & Secy: Educanon
: Khyber Pakhtunkhwa, Peshawar,

-
N
AN
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OFFICE OF THE DISTRICT EDUCA TION OFFICER

o (FEMALE) KARAK. = -~
o : o : : ~ Phone: 0927-291177
Address - KDA Karak - . ' ‘Email: emiskarak@yahoo.com
No N3, /ABL/E/Leave | Dated Karak the_ €] _//R/2022. -
- To P '

The Ditector, A
E&SE Department " - - : : o
Khyber Pakhtunkhwa Peshawar. : ' o T N

3

" Subject:- REQUEST FOR SANCTION OF MEDICAL LEAVE.
Memo:- . L o A

" The'enclosed leave account Performa duly signed by District Accounts -
Officer- Karak Medical ‘prescription. I Parveen Begum District Education Officer
(Female) Karak’ wef 28/10/2022 to 28.11.2022 (32days) on full pay is 'sent
herewith for further proceeding please. : E S

Encls:-

DISTRICT ED

_ Endst:No' ./
Copy to.the:- A - .
. 1. Deputy Cominissioner Karak for Information Please.

DISTRICT EDUCATION OFFICER
. (FEMALE) KARAK.

T\




Py ’

A\ . APPLICATION FOR LEAVE. T
DETAILS

S.NO Name /Desngnatlon/Ofﬁce Period Remarks
! Name and De31gnat10n Parveen Begum DEO(Female) (Karak)
2 | CNIC No. 14203-1481155-4
3 Substantive Basic Pay Rs: 133140/-P.M
4 x ‘ Medical Leave W, e, f, 28:10.2022 to

) Leave applied for(Days) 28.11.2022. .
- L : S (32 days) on full pay
2 . . — : :

| Type of leave i.e. ~ leave/etc Medical Leave
6 .| Will the a';ﬁplicant be in Pakistan or .
~ | Leaving for abroad? In. Pakxstan
7| Exact date of availing 28.10.2022
8 .| Reason for leave Medical Leave
? | Personal NO. 00302668
10 '| Previous Record Covid-19 Medical/E Leave :
H | Leﬁgth of Service (32 years) F
Signature of Applicant
‘ (PARVEEN BEGUM) -
Endst: No_§ 02Ty Dated 1 //3/2022
Copy to the:-

Remarks and recommendatlon of the Cont rollmg Officer.
Certlfled that leave applied for is admissible under the Rules 1981 and -

necessary condltlon fuifilled.

Endst; No /

Report of Audit Officer__

Copy to the:-
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Y 4.\ ACCIDENT & EMERGENGY DEPARTMENT

MEDICAL TEACHING iNSTITUL IOI‘I_PESHA\VA!L P Serinl L 1193591

Al Hayatabad Medical Complex
J;u 5 .
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© Alste Shamshad  Bibi,  SDEO (Female)

RN

‘7.

e l " I :lm iy I\ ﬁnhu a, Ahrlnu I'(Mmm“m " l 4 \lmu ar and arhers’ l’l‘ﬂ(/f i,

I T AR

Ny Zen 2ol ekl Senvn e D st (.unpl ward Dris duneed Kiven

KUY RER PAKIFTUNKIIWA SE RVI( T RIIHJNAI‘,

PESHAWAR CAMP COURT B,1LKHAN, OANNED
, : PaT
CREFORE: . KALIM ARSHADKIAN - C ”A!RMAﬁ."hawaf

SALATTUD DIN ’ e MEMBER(J) ©

 Service Appeal No.137/2022

Depariment. DL Khan.

.................(Appdlam)

Vcr:ﬁ\_

+
4

. Gavernent of Khyber Paklitunkhwa, through Sceretary Elementary

& Seeondary Education Department, Khyber Pakhtunkbwa Peshawar.
Chiel Secretary, o government of Khyber Pakhtunkhwa Elementary

© & Secondan ducation Department, Peshawar,

Seerctary, Flomenury & Su.onddry Iducallon Department, Kayber
poakbianking, Peshawar,

Direcior  ducation, l)cpmlmcnl ()¢ &SI) KII)‘bL‘l’ l’akhlunkhwa

T Peshinvar.

- Distriet Kdueation Ofticer (i-cm.lh,), Dera Ismail Khan.
© District Education Officer (Female), Tank,

District Account Officer, D.L.Khan.

BRIE Sanka '\.nv.u,.%l)l .0, (Female), Tank.

...................... ........(l(’espomlem\)
Present:

My Ahmad Al . _

Advocate. TP PSP For appeliant,

Mr. Muhammad Adeel Butt,

Additional Advocate General...... oL Por ofTicial respondents.

wr. Moman Al Bukhari, P

Advoviie. TR e lor private respondent No.§
I2ate ol Lustnton ..o, . 31.01.2022 :
Duste of Flearing., e, e 30092022
Bate ol Becision.. ... 0 30009,2022

CAPPEAL UNDER  SECTION 4 OF  THE

PAKITTUNKIIWA SERVICE TRIBUNAL ACT, 1974 AIMED

AGAINST THE IMPUGNED NOTIFICATION BE ARING NO.
50 (MCYE&SED/A- 16202 1/POSTING/VRANSFER/MC DATED
12002022 - WHERERY THE APPELLANT WAS

L - ATteSTRED

Ve nita i cesgasorg Kabn G dad K Cligitman ad Sufiths Ud Din Mrmfwr Jie \:ﬁﬂ .,

Pabarpur,  Education -

"KHVBER
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Pheowtiop v gengd Noy .-ml.:n { o gatrens Diepanismgent, Kivhor Lakhtishinea Pashowar wed ndhers ™ ddocl foed un
O N y Uesien Kew b g yw 1vinyg Nabot . fiahorcd Ko, € Werironan asnd Sdales Uk Din, Membar Judiciad.
o Nhcher Bakdmand o Serviee T thad, Gamp Court o Jomd Khan

R TRANSFERRED  TO  DISTRICT. TANK, WHEREAS
RESPONDENT NOS ON THE BASIS OF FAVOURTISM, WAS
BROUGHTE TO PAHARPUR, D.LKHAN IN VIOLATION OF

LAW, RULES AND POLICY IN VOGUE BY 'THF, I’R()V]NCIAL
CGOVERNMUENT,

JUDGMENT: L R

KALINE ARSHAD WHAN_CHAIRMAN: Fuets, Lo the cxu}nl nccuss:ir.y, R >\ :

we that ahe .lppull ks serving s 'sub-l)wmmml lduunlmu Oflieer

. . ) (SDIFO) (Female) i the l dm.nmn Department, Khiyber \khlunkluva and
| | puvmuslv she was |)n\lcd as such at "Munda, District Dir Lower vndo\
aotificatton d wed 21.02.2009; that vide notilication dated 0‘)‘08 2019,. lh(,
petitioner was trandarred fram the pml of SO ) Munda Dir I,uwu lo

the pml ol SDU: OFY Fank; lh.u lhu«.ullu on 07.10.2021, the appeliani was

lr;nmlcngl frone the post off SDEOE) I Fank to the post ol SHit (\(!)

i':nh;:f{mr. Ahstriet DL hang that, just alhier lhrcc maonths off lr:msicr ol‘lhc'

Llpm.'ll;ull 1o Paharpar, 1.0, Khan, the resporidents issucd another impugned

fransler pandicaion d.ulul um L2022, vide which I.hc appellant wwas

(r: m\luntl ek 10 Distict Yunk whuuls pnvulu respondent NuB was

transbeoed o her place .II Patuepur Distriet 11K iy that the npmllunl fel

; : pwrsell” agperieved fom lhu order duted 12.01.2022-und Tiled departmental

appeat. which wis ol responded and the appelant then ted this appeal i

tus il

L Onaeecipt o e appenl uml its mhnissmu 0 luli hunlnu. I!w
reapondeids ware xmnlnunml wllu. o |n|lllnp. nnpcmunw L'mucs.m{ the
uppeal h.\' lilig lI‘lil)‘/_l‘ulnuwuln ainly on the grounds th uutlcr fection - -
lt) ol Hw Khyber Pk i hwa Civll huvunlu Acl, 1973, “overy glvll

vt wit §i. dile 1o e unywhuacmlhin orantskle the pmvlnw. i, the

'lu -
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N m' I;-"[ WL L LR beducuhon IJ:.;whnmi Muhc’ v Pakhinnkhia Peshvar ond uihers” decided on

"t ) } 2022 by Dsvisem Benehr cumprising Kafim Arshod Khn, C immuan _amd Salah- Ud-Din, Member Judicial, -
Y o Klipher l‘nM-mana Service Tribmal! € iy Conart Deca temail Khan,

A @ ipugned arder was acted upon, \hcrcf( re, the appeal had-rcn‘dcrcd
(:‘K\r/‘) - — ' :

g
infructuons: that the pl ivate respondent No.8 was posl(.d back lo l’dhdrpur

on deeeptance ol hey rcm-cscnlulinn and tolally on hunmni;arian grounds.
Fhe defence setup was atotal denial of the claim of the appellant,
03, We bave heard learned counsel for the appellant, lcarned Additional,

.

Advicate General Tor official the respondents and counsel for ‘private

respondent No,. ‘

I s s

s

{58 i,c:u-ncd cuunscl' tor the appeliant argupd that the appellant was

=

h:.n\lumi back 1o the District Tank and LolloLqUin lhcrcof rcspondcnl

No.g8, on the basis ol favoritism, was brought back to the l’aharpur

5

R 5

1.4 Khan is against the taw, rules and regulations framed thcrc-undcr, thus

R SIS

%

is not maintainable and is liable o be dcclawd void ab-initio. Learned

u)ulht.l further dlLlICd that the impugned lmnsfu order is pn.-malurc and -

7 g EFER

.wam\l 1Iu, pmtmn/tmnslu policy of the Plovmcml (zovcmmcnl He

contended that the impugned order is based on'malafide and is duc to the
poliucsl victmization. At the end he rcqu;:slcd that the itn@gncd order is
set aside the appellant might be allowed 1o complete her normal lenure as
per policy. .

0a. Fearned Additional Ad‘vocalc General cu_nlradiclcd the urgumcn"{s of
-, .lcnrncd cnu\nscl for |lhc ubpcllunl and raised preliminary objcqlioh on the” ~ - o e

maintainability ol (¢ serviee appeal under Section-4 of the K—h_yb& ‘

-1’2ll<hllln-k'h\-\';-l Service Tribunal Act, 1974, He [uither argued that s pcr‘

St.umu 10 of the Khyber P 1l\hlunkhw.: Civil ’ﬁcrvanls Act, 1973, (‘Vcry

- p

civil servant shall be lable to serve anywhere within or outside the

provinee. Tle requested that the appeal might be dismissed with cost.

A}
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A i s s onement of Adny e Pakhnmkhsy " fllvuu;lr Secreiary
P busent Khy f*( e Pedhtsndinees Pestnrar and othery™ dectded vi
seapneng KLaten osbiod Kl Chennan, and Solah- Ud-Dia, Al mb" dudicat,
Prdhivnkbon e Nevy g ehtnad Comp Coust Octe Bned Khun

- -

fearned counsel !'ul‘ privitte rcxpnmlﬂ:uil N8 submits that the instant
'.\]\pml s ol waingrinable under Seetion=k- of (he Suvuc'lrlhunal At.l

AT Lan the praund 1l |||v st m:lm)' pcmut ol ninety diys way not: lapxul

Benee prematuee which should-he rejected. Te Turther contended that the

appethant s been traated in aceordance with law and rules, therefore, the

stant appeal is heing devoid of meritmight he tlismisscd.

ot In mdu ) xucamlnu, and m;,ui.lu, the pmlm[,s and lr‘msfcrs of

the Civil Servants,  the  Government  of Khyht.r l’akhlunkhwa

introduced o “posting/transter policy. Main condmons of the same

relevant o the instant appeal zli'c'as under:- -

i Al the postings /transfers shall be strictly in public interest and

shall not be abused/misused to victimize the Government servants.,

iv. The normal tenure of posting shall be three years subject to the
uuummn that for the officers /officials posted in unatiractive areas,

“the tenure shall be two years and for hard areas the tenure shall be

awne year. The unattractive (md hard areay will be notified by the

Gov umuwm

08, :Il is observed at the very coutset that the reply of the' official

respondents hiis urged that the private respondent No.8 was transferred -

back  on humanitarian prounds  on aceeplance  of

her  departmental

sepresentition but neithier such hunanitarian ground was explaincd-nor any

prblic interest or exigeney was stated in the reply of the respondents in

ransdurring back the private respondent No K.

D}

Lhe posting and wanster policy speeilically lixes a normal tenure for

the civil servants. 1o the case in hand it is tvo yedrs but just in three months

aF the temsior ot e appelfant she was re-translerred to the prcviuué pluce

ol P\N“l“ willuint ablowing her o t.umplclc nor m.kl tenure s per the

Govenment's oun .u cision found in the |huvu pnlw\

)

<

|
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Y e “Stumslud Ditos-, es-¢ inverument of

‘ saidiny Sl atton Deprneny, Khyber
oy oo B gy angssinng Kislin dis
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! Kiyter Pakbitunbisea theough Sacrctary
i u{hhm‘hn ot Peduwnr and vthers” degided unt
n il _((ud Ritn, Chio s, ennd Stalye U4-Din, Mesmber Judicral,
fteibfog g Seavicy Tediod, Canp Comt Deva Hasad Ehan )
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KT

0 Tenure was oviginally ereated to give teachiers academic freedom,

it Servants do not lave stability of tenure, pacticularly and especially in

the Education. Departiem \\’II‘L'I'C translers and postings are made frequently
:.;l the whims s Ganeies of the exeentive head Tor politicul afl:ld' other
Cun.iidcr-nlinus. il not in the public ihlg‘csl; u. {ixed minirl-nun-l_‘lcnurc
wauld n\-u only ;l\;tljln‘ Civil Scrvants 1(;; ;u:hicvc their pmi‘cssi(mgl targets, S ’
l;lll also 'hclp._lhcul lonction as clfective 'nmirumcnls ol public policy; . ) '
repeated .\hul'lﬁng.—’lr;msl'ér ol oflicers is;:d(-:lclcrious to guo_d' éovcrnancc;

minimum assured service tenure ensures cfficient service delivery, ahd ‘ o

increased elTiciency: and Civil Servants can also- prioritize™various social
8 . . . -

and ceonomic measures intended to implement for -the - poor and

mareinalized seetions of sociely.

» 1. I WL S C MR 141 titled ““Khan Muhammad Vcr:;us,:Cpicf/

, ' Secfetary. Government ol Balochistan Quetta and others™, the august .
Sl}prumc Court of Pakistiy was pleased lo have found as under:---
I8 Lmder section HEof the Act a civil servant cannol insist 10
. e posted o transferved to @ particular post hut this does not
Caeean Hhai w eivil servant can be made to serve under a _ ’
sirhordinae. Moreaver, while: section 10 does not prescribe a
it period during which a civil Servant must serve at his
post it Jdoes aior mean that the Government without assigning any
< reasott ciar move @ civil servant from the place he was posied 1o
after a montlt o subject the civil servant to repeated postings in d
. C ot poriod of time hecanse this would amount 1o punishing Lim.
Such postings also adversely affect the public imerest and result-

m the wastige of scaree resources  and  constitue” bad
deriiRy ' : ‘

19 Hhe Rules designate cevtain posis as ténure posis’ (rule
23 e with Scludule IV af the Rules) and preseribe a period of
theve vwars tor - incumhent to serve on such posts. Such
prescvihed aenre may therefore be categorized s the ideal”
duration for which u civil servam should serve af a particalar

T povt I'!ju Jot _u/'l)r‘w’.\‘imiu/ Director however is not « tenure p(ssl

L b the principle of serving for o particular duration al this post
should he followed. i the prasent case the petitioner was posted ' . B
for-a listle vver a month when hewas again posted, Any civil ' b
servai posted qo-a particular post requires- some fime to
failiarize himself with the wockings of the office and the
— A AT Nrvonmm.
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leosteny vt SALCGHEAIIY AL LA UL IsLI, ojusi ve L o i v
.,', ,].,mww v v Bem fi conguesing Kalim Arstiad Khao. Chairman it Sakih l'lld :: ;
T _iwber Puklunnkhiwo Sevvice Teihunal, Canp Court Pera bamaid Khan.

L g‘ requireineiy o) the pust “.'j‘”_q'cq{ficr.h.(f agifl be best ]JI(IC{.’(( fo .
(\ y o o acquit himself of the responsihilities of the post. However, a one
o -

aonth-posting, as in the case of the petitioner, wquld not serve

. . . vy

e imerest of the people
1> The upshot of the above diseussion is that impugned order dated
07100001 was 1ot issued in public interest or exigencics of service and as
such s not tenable in the eves of taw. Pre-mature transfer is ¢lear violation”

o Clause band 1V of Posting aad Transter Policy. nolificd by the provincial

government. 1Uis wso violative of instructions cireulated vide letiér dated S .
o : 20022003 perdining 1o tenure in posting/transier. Ordinary tenure for

posting 51;\5 lwcﬁ spccilicd in ihc law or rules made lhcl‘;.:-ldeT, such tenure
must be respeeted and cannot be va-n‘icd», cxt!:cpi for cmnhdling’ reasons. It
should be vecorded in writinguntl 1_\r(‘.‘~judici;lllly reviewable.

13, Ax aosequel -_10 the above, the scry_icc appeal is :Allowcd with the
dil‘;'cl'iun.\' to the respondent-department m‘allo»‘\' the appellant ld continue
Son her present sl;'nli.on ol"pusling l-ill complction of her normal tenure, The | o
appeal ix uccc_plcd in 1l;c ah_o\_lc term, C;)slsfshall follow the evéql. Cé)nsign.

IeA ‘I'r(umunce.(l in n/;cn len‘l al C’(;;JJIJ ‘Caur!b.l.l(han and yiven

under aur /nu‘m‘.\ and the seal of l-he Tribunal on this 3’0"‘ day of

- September, 2022,

. . - '/ ) N ;
KALIM ARSHAD KIHIAN . . »
Chairman . W e
-Camp Courl 1.1.Khan
‘ ;%C (;(:"f';w:::}f‘_;!y'--l Caa ﬂ{"'“" e

- . L M——.‘ .
(lt"l'\ iil‘r" :"t‘L'-»T—. .",_< ...._‘~. - . N SAI;M] Ulj D”\‘ da

&ertifiec

Cepent o / - ' * Member Judicial fo'he ture copy
. n L7 Camp Cowrt D.LKhan. »
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.and BPS uwc‘er d:wplmary ground in-the interes! of publtc service
. lakmq over c:haroe

Endst: No. q 27}r

vmw»w.}?«
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DIRECTORATE OF ELEMENT#\RY S SECONDARY EDUC&QQN
- KHYBER PAKHTUNKHWA PESHAWAR. .
Phonc. 091 -3225344 Emall: ddadmn esedomail com |

thco Order -

Muhamm'ld Sultan Superintendent office of lhe 'DEO (Femalte) Kumk is he

teby
tmnsfenedhd;u«ted against vacan! post of Superintendent al DEO (Female) Koh

al on his own pay
with elfect from the dale of his

Nole:

| Charge repor should be submlned to a'l concemed
2. b No TADA s allowed

' DIRECTOR |
Elemenlmy & 'Secondary Education
' g} : . . Khyber Pakhtunkhwa Peshawar

1472 “FNo2s 1A 23IMSfKohal It Dated Peshawar the /&> A { 4 (2020,
Copy fonvarded to the: - o i

F’S to Secretary E&SE Deparment Khyber Pakhtunkhwa Peshawar
District Education Officer (Female) Karak,

District Education Officer (Female} Kohat.

District Accounts Ofiicer Concerned., - - - b

Officer concemed: :

Master File.

PA 1o Director Elementary & Secondary Educahon Khyber Pakh!unkhwa Peshawar,

B ) R - . Asg tant Dirpefor (Adlm)
o N Directorate of E{SEKPK. Peshaw%

/

. t‘,\;,,mmm’:}\r_.f«s\ranlev\Muhhmmad,swnn[umhr,dm :

b ComSeanner Scanned with CamScanner
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SERVICE TRIBUNAL,

- PESHAWAR.
cocNo. 128 hem
IN

. Service Appeal No. 1678/2022

Mst. Parveen Begum, District Education Ofﬁter.(FemaIe) (BPS-19), -
- E & SE Department, District Karak. o ' .
i 'lnnunnluuun'-n:uu-n;..u----.l-_---no-uuu'.--o---n---------"olo-.ouu APPELANT

VERSUS |

-~

1- The. Chief Secretary Govt. of Khyber Pakhtunkhwa, Civil
~Secretariat, Peshawar., . T

2-  The. Secretary, Elementary & Secondary Education, KHyber
Pakhitunkhwa, Civil Secretariat, Peshawar.

.3~ The Director, Elementary & Secondary Education, Khyber
Pakhtunkhwa, Peshawar. " ’

4 Mst Fanoos Jamal; Deputy DEO (F) (BPS-18) District Khyber,

) v.l...ll;‘l.l-I.ll'lllll.l‘lll’lll‘u'lllIII.‘il'lll'llll.ll.ll.lll.' RESPONDENTS

-APPLICATION UNDER ARTICLE- 204 _OF THE
. CONSTITUTION OF THE ISLAMIC REPUBLIC OF
- PAKISTAN, 1973 READ WITH SECTION 3 & 4 OF THE
- CONTEMPT _OF _COURT ORDINANCE, 2004 FOR
 INITIATING CONTEMPT OF. COURT PROCEEDINGS

o AGAINST T HE RESPONDENTS[CONTEMNORS .

RESPECTFULLY SHEWETH:

1 Thatthe appellant is peaceful and law abiding citizen of Pakistan
and s entited for all the legal and fundamental rights
.. 9uaranteed. under the constitution of Islamic Republic- of - -
' Pakistan, 1973. . ~ - ‘

- 2-  'That the appeliant filed the Service Appeal No.1678/2022 before
this Hon'ble Court along with an application for interim relief
‘whereby the operation: of impugned order dated 20-10-2022
was suspended with the following observation "The operation

- ofimpugned order dated 20.10.2022 to the extent of the
. appellant, shall remain suspended, if not acted upori
earfier.” Copy of the order dated 28.11.2022 is attached as . ,

anﬂgxurellll.l"..ll’lll'lllltllllllll."l_lll.lll . A




Dated:?-/2-320

i,
i3
3.
5.

|
i3

ptahing. the attested copy of the

order dated 28.11. 2022 subltted the said order -before the .

respondents/contemnors which  was not complied in its true

| ,splrlt

:That other grounds will be ralsed at the time or arguments w1th
~ prior permlssron of this Hon’ble Court.

It | is, therefore respectfully prayed that by accepting

be implemented in letter and spirit OR any other order deemed

- ,proper in. the matter may be passed.

ARRLTCANT/ PETITIONER
Mst Pariveen lBegum '

Through

%)ﬁ??noofq

| EDADNAN -

| MU@KAMAD AYUB
' _ADVOCATES

-

AFFIDAVIT ' o ‘

' I Mst. Parveen Begum,- District Educatlon Off icer. (Female) (BPS- :
19), E & SE Department District Karak, do hereby solemnly affirm that -
the contents of this COC Petrtlon are true and correct to the best of my

Honorable"’Court

o

“That the appllcant/appellant trme and again approached the -~
'respondents and produced, order of -Honorable Court, and
* requested for compliance, but: they refused and in this’ way |
. brought disregard to order. of August court and thereby -
'commltted contempt of court

AN

‘this COC petrtron the Contempt of Court proceeding may be .=
- initiated against the respondents; they may be awarded .
exemplary pumshment and the order of this august court may .

knowledge and belief and nothlng has b @on ealed from this '. "‘
S R EPONFNT -

A S I g T

T G VAR e AT T
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\ | ‘
% FORM OF ORDER SHEET e
o appllcatlon No. __ 705/2022
! 5.No. Dute of order. z Order or other proceedinés with ;ignature of judge
: .pro,ccgdn]gs‘“ L ' L : A e
[ 1 2 ‘ ‘ 3 | :
by 01/12/2022 - The C.O.C: apphfatlon of Mst. Parveen Begum
: ARG submntted today by Mr. Noor Muhammad Khattak
: 1 o : | Advocate.” Original file ‘be requisitioned. it is fixed for
: | hearing  before  Single Bench ‘at  Peshawar ~ on
- | 5/3 ~2012~ Notices be issued to app‘ellant' and hér
P iéounsei. | | - ‘ .
\ ‘ By the order of‘Chairman_ )
.-'J;a;c_,:;’,\jx_r-u' e - - ﬁﬁ_ STTARY
l'l;-f'ag"i:%z\i'ar | l -
)
| ,06"' Dec, 2022 Junior to coum.el ior the pclmoner. pr& sent. Mr,
[ . Muhammad Adeel Butt Addl: AG for respandents
| ‘ - | pzesent .
. Respondents are dirécte‘d through learned AAG to
o - submit replv on thu C.0.C application on 17.01.2023.
‘ before S.B. T Q\ ' o ’
i | - o
! e b . (Kalim Arshad ]‘{han)»
A o Chairman -
| :
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§Li|;,1ec:: -© JUDGMENT AS TQ DISCLOSURE OF DESIGNATION & NAME OF -
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1
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) ) ‘--Ajvu- ALVA(NARIAr A ®» & Aw ’ 1 ’
Lo ' COURT___MATTER B [' —%0’ .

.
L2
3.
4,
s,
6.
7

.~

uoerNMFNT OF KIYBER PAKHTUNKHWA -
ESTABLISHMENT DEPARTMENT . =
(JUDICIAL WING)

, Mo. SO(Li-DE&ADI - 12020-
el . Dated: Peshawar, the 14.02.2022 :
T hc Senior Mcmher Board of Revenue.

The Additional Chief .Sccn[-t.:ry P&D Department. -
All'Secretaries to the Government of !\hvlmr Pekhtinkhwa. -
All the Connm.ssnoncu s, Khyber Pakhtunkhwa,

The Seeretary, KP .Public Scrvice Commission, Peshawar,

All Heads of Attuched Deparctments/ Autonomdus Bodices in KP.
All the Deputy Comumissioners, Khyber Pakhtunkhwa.

’

THE___“COMPETENT. _AUTHORITY" __ WIIH:E __ISSUING
'NOTIFICATIONS,  ORDERS, _ OFFICE___MEMORANDUMS,
CINSTRUCTIONS, LETTERS AND_OTHER _COMMUNICATIONS -
CETC - ' '

“Tam dm.cled w scle! lU the sthuu cited aboyve ‘md to s1ate that the 1on' hlv

‘ Suprcme Court of Pakisian in s Judgment dated 30.12 2021 passed in the L A No. 62K o

20”! 'lrmn;, oul of C.P No. 40/ K oi 70!‘) has passed \.t:ll n orders? given directions, e

|
Opeiauve part whereof is rq)mduu.d as llndL‘I :

“of the competent authority’s designation and name, ,'I'hc'rdlkm.

“For the reasons mentioned above, this petition is converud 1o an appeil
“and allowed and lhc'impuglied Judgment of the Tribunal is set uside. W

are also convinced llml there is a nedd o put a ‘;u)p to the use of the T

P

Nt .

- illusive and clu'swc terim - ,l-,llc.("amperc"u!‘ wathority without disclosure . ;

l&\

. . . o U
governments  of ~Sindh (petitioner. -No.  01) Baluchistan, i\hyhu

Pakhwunkhwa, Puanjab, the Government of Pakistan, Registears of the

Supreme Court and all .High Courts, and - through the lu_usnmx ol the

- High Coufl" -all Dlsuu.l ancl Sessions (.OllllS ure lL‘(]llircd to .issue

requisite  orders/’ (llrccnons that  they and  thejr “respective

fundtivnaries, :gcm1-guwrmncms' and stidutury urghni'f.:n(imlﬁ

whenever issuing  gotilicafions, “orders, office memorandums,

instructions, letters and other commuanications must_disclose e

'
designation and the name of the person issuing the same (o ensie




—

Endst: ot even:No. & Date.

1 Registrar, Supreme Cour
2.7 Deputy Registrar, Supreme Count gf Pakistan

i

).
B
1

}

Copy:forwarded forinformation to the:-

3. Manager, Printing Pre
A Al Additional Secretiries/ e
5. IS Chiel Secretary, Khyber Pakliunk g,
6. All Section Officers/ Estate '
7
8

-~

; c yber-Pakhtunkiywy
9. “PA 10 Additional Secretary Uudicial), Establishmeng

10. PA 10 Deputy Seer
- Master Fife,

. . be sent to the Secretary, Establi

the s'aid:.ludgmenl‘in.lelter & s

that. it is"by one who is"iég—:lIly"‘-"zmlflilorized to do so, and which wil
£nsure that such person remains acconntable, Copies of this Judgmem

shment Division, Government of Pakistan,
10 the Chief Secretaries of {he Pravinces, to the Lead of the Islamabad - - n

Capi:lal Territory, Registrars of the Supreme Court and all High Cours
‘who are ‘dirccted (o-issuc requisite orders/ directions and to publish the-
‘same intheir respective gazettes ‘;;r ask the concerned government to do
s0. Compliance ‘repolfl' be subn'lillcd for our consideration in chambér by or

.-

" before | March 2022

You-are therefore

requested (o comply with the orders/ t].ir"t."cli(,:{ls'L‘mi_l;u_llg:xl-'

piritin future. ' A

i
t
+
t

('.'/ii(f_/“-?uk?f&Inry, Govt ot
Khyber Pakhtunkheg

A

' ol Pakistan at lsl-amabd.-. ' . '

M.R. Kayani Road, Karach; with refere

Arisulg out quo. C.l407-K of 2019 dated 26,04 2022,

ss Peshawar (op ISSUIng i in the olficial gareue of Khybcr Pakhiunklhws,.
puty Secretaries i Esablishinen & Admbistiiunjon Dep

N

"No C.AG2-K of 202}

nee 1o s lewer

ur[méul.: .
Officers iy Establishment & Adminisiration
nt Departinent, Khyber Pakhtunkhwa,

O, Lstablishment Dcpanmenl, Kh

- R : Departinent.
P'S to Secretary Estabtishme .
PS o Special Secretary (st
Department,

elary (Judici:nf),'Eslahlishmcm Depantment,
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‘ase Judgement

2022SCMR439

. [Supreme Court of Pakistan)]

Present: Qazi Faez Isa and Amin-ud-Din Khan, JJ
PROVINCE OF SINDH and othcfrs---lfeﬁtioners
Versus ' | .
SHAHZAD HUSSAIN TALPUR---Respondent
Civil Petition No. 407-K of 2019, dzcided on 30th Dece

. (Against the judgment dated 15:03.2019 passe
Service Appeal No. 815/2017) 1

(a) Sindh Civil Servants (Appomkment Promotlon al:

----R. 4(1)---Sindh Public Service Commission (Functi

Cooperative Societies---Appointment, legality of---Sped

_ Provincial Public Service Commission (‘the Commissid

‘memorandums,

the Secretary, Cooperative Societies was not authorizex.

17.

Perusal of the original file and documents. perte-

Special Auditor,  Cooperative Societies showed omn.
respondent; there is nothing therein regarding the numb

interview, and culminating in a seriatim listing of the a
The respondent was pre-selected and appointed by the
done without making him take any test and/or interview.

The Secretary issued the notification appointin;

Secretary also did not disclose that ne himself was the ¢
to a Grade 16: position. To enable himself to app
downgraded the position of Special Auditor from Grade
between him and the respondent went unnoticed the S

Special Auditor was réquired. to be selected by f:

Commission'). Special Auditor was a Grade 17 post &
select or appoint a person in Grade 17. In selecting and
the Secretary had acted illegally. Respondent was: n

aber, 2021.

-~
N
N

* by the Sindh Service Tribunal at Kara(.lu in

./,\

d Transfer) Rules, 1974---

ns) Rules, 1990, R. 3(1)(i)---Special Auditor,
‘al Auditor was required to be selected by the
1')---Special Auditoi wasa grade 17 post and
to either select or appoint a person in Grade

ning to the appointment of the respondent as

-1 the relevant notification appointing the
-r of persons who had applied for the position
of Special Auditor, how many had participated in the i

t-st and interview, the results of such test and

a, plicants in the order of merit - the merit list.
Jecretary, Cooperative Societies and this was

i the respondent by using, the ubiquitous term
competent authority, without disclosing the designz..on and name of the competent authority.
:ampetent authority in respect of appointraents

.int the respondent, the Sevretary illegaily

17 to. Grade 16, and, to ensure that the nexus

..cretary did not mention the full name cf the

respondent in the notification and left out the names sha-ed between them: -'Mir' and 'Taipur'.i

-¢ Provincial Public Service Commission ('the

d the Secretary was not- aulhonzed' to either
appointing the respondent as Special Auditor
t selected by the Commission yet he wag

appointed as Special Auditor, and, it would not make a !;hfference even if it be accepted that the post
of Special Auditor was in Grade 16 because selection { Grade 16 posts was also to be done by the
Commission. Appointment of respondent as Special Audjitor was patently illegal. ‘

I

(b) Civil service---

the term "competent ¢ 1th0r1ty" in notifications, orders, office
instructions, letters ‘and other cort .numcatlons---Deprecatea--—Us1ng the term
‘competent authority' but without disclosing such pw)ns designation and name is against public
policy and also against the public interest since it fac1] .ates illegalities to be commi:ted and protects
those committing them. :

----Appointment---Use of

It is an individual who hclds a particular posifon and by virtie of such position exeicises
power. Merely mentioning the competent authority witly -ut disclosing the designation and name of the

person who is supposed to be the competent authority iz utterly meamnglcss Non-dis:losure scrves to
obfuscate and enables illegalities to be committed. '
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The use of vague and i 1mprecrse angange, such s, the competent authonty, in legal matters is

3 an anathema and oftentimes results in avoidable disputes, which unnecessarily consume time and

{ pvbhc resources. The use of accurate and precise 1ang= age helps avoid disputes. Using the term the

\competent authority but without disclosing such perion's designation and name is against public

- policy and also agamst the public interest since it facili:ates illegalities to be committed and protects
those committing them. Every functionary of the geernment, and everyone else pald out of the -

public exchequer serves the peopre positions of trunt,i .annot be misused to appoin’ one's-own or to

- illegally exercise power.

There 1s a need to put a stop to the use of "1 illusive and elusive term - the competent
authority without disclosure of the competent authori ¢'s designation and name. Therefore, all the,
Provincial Governments, Registrars of the Supleme ‘ourt and all High Courts, and through the
Registrars of the High Courts all District and Sesions courts, are rcqurrecl to issue requisite
orders/dlrectlons that they and .their respective fw ictionaries, semi-government and statutory
organizations whenever issuing notlﬁcatlons orders, tffice memorandums, instructions, letters and
other communications must disclose the designation at:d the name of the person issuing the same to
ensure that it is by one who is legally authouzed to 63 50, and which will-ensure that such person
remains accountable

Saulat ‘Rizvi, Addltronai Advocate-General .mdh Ghulam Rasool Mangi, Advocate-on- -
Record, Ali Gul Sanjrani, Deputy Secretary and Abdul »atlf Qa21 Deputy Registrar for Peutroners '

Mukesh Kumar G. Karara Advocate Supreme ( ourt along with Respondent and M. qbal Ch.,
.~ Advocate-on-Record (absent) for Respondent "

Date of heari mg 30th December, 2021,

l

JUDGMENT EI - |

- Qazi Faez Isa, J. This petmon has been filed challenging the judgment of the Smdh Sérvice -
“Tribunal at Karachi (‘the. Tribunal'), which allowed tli= respondent's appeal and set -aside |the order
dismissing him :from the position of Special Auditor in the 'Cooperation Departmeut The learned
Additional Advocate-General, Sindh ('AAG') says that; he 'Cooperation Department' is another name’
for the Cooperative Department. ‘However, he states Hr at the Sindh Govéernment Rules of Business,
1986 refers to the department as the Cooperative Depat:ment. The petitioners are well advised to refer
to departments by the. names mentioned in the said Rules, and not to cause needless confusron

‘2. . The lcarned' AAG states that- the respondent was- termmated from service: because he was
illegally selected and- appomted to the post of Specia: Auditor by the Secretary of the department
This post could only be'filled-in by inviting applicets through advertisemerits which set.out the
eligibility criteria and testing their abilities/competence by the Sindh Public Service Commission (‘the
Commission'). The Commission would then recomme;:d the candidate who had attained the highest

marks for appomtment Referring to the Sindh Public siarvice Commission (T‘Unetlonw\Rulw 19901
(‘the Commission's Rules') he states that the position of Special Auditor i5 a grade 17 positior: and as
~ per the Commission's Rules the selection to a grade 17 position can only be done by the Comunission.

_ To support his contention that the position of Special £ uditor is a grade 17 position the learned AAG -
has referred to the Budget' Books: of the two years ),Lecedmg the respondent's..appointment which
show that Special Auditor is a grade 17 position. Thiilearned AAG states that the respondent was
appointed by M. Ijaz-ul-Haq Talpur ('the Secretary'). ] 1.'owever, before appointing the respondent the
Secretary downgraded the position of Special Auditor t.» a grade 16, which he did because a Secretary
is authorised to make grade 16 appomtments as plOVl ed in the Sindh Civil Servants (Appointment,

~ Promotion and Transfer) Rules, 19742 ('the Appomtme tRules') ‘The learned AAG submits that; even
if it be conceded that the position.of Specml Auditor w:s a grade 16 position then too selection to this
post had to be made by the Commission in terms of Rut» 3(1)(1) of the Commission's Rules.

FEEEE B L. - o

3. The petitioners initially contended lhat the Se«:-vetary was the respondent‘s brother but in the
. absence of such proof the ‘leamed ‘AAG withdrew this allegation. However, the learned AAG points
out that the Secretary and the respondent resided togett :r at the same address which was E-92, Block-

Lof 6. L R sy 06-Sep-22, 1031 Alg
|

)
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II, Pakistan Employees _Cooperati{rt} Housing Society,.%girachi (as confirmed by. their ident] ty cards)
and there was a‘close nexus between them. Therefore, the Secretary had 'a conflict of intersst and

~ should not have appointed the respondent, but he did not disclose his connection andresultant

conflict, and did not obtain permission to appoint the r¢spondent. He submits.that-the respondent was
appointed vide notification dated 10 May 2013 (the, Notification’) as Special Auditor andj this was
done by concealing the identities and the <_:onnectiori lstween the Secretary and the resmedem, To
appreciate this contention the Noti'i'r:\catio_n appointing ;,tl‘ie:: respondent is 1'<3pr0duced»hereunder:I

, COOPERATION DEPARTMENT GOVERNMENT OF SINDH

Karachi dated the 10th May, 2013

~ N.O. s.0. (C-II)1-11272_2013. On the ‘reli:d_:e.nméndation of the Departipental Selection
-Committee and with the approval of the comg:stent authority, Mr. Shahzad Hussain son of
Ghulam Rasool is hereby appointed as Special .:uditor, Cooperative Societies in Cooperation
Department (BS-16) i.e. Rs. 10000-800-34000 oi: regular basis with immediate effect.

On his appointment he is posted as Special Aud:tor, Cooperative Societies Hyderabad against
an existing vacancy with immediate effect. ) .

SECRETARY TO THE GOVERNMENT OF SINDF

The learned AAG says that the Notiﬁcatibr:: refers to 'Shahzad Hussain', however, the

respondent's name (or complete name) was ‘Mir_Shah:.ad Hussain Talpur', which was also the npame

under which he had filed the- appe';ai before the Tribunal. He further submits that the Secretary himself

was the designated competent authority in respect of niaking appointments to grade.16 positions but

the Notification did not disclose! this and the Secretary also did not disclose his name under hig
signature. Structuring the Notification in this manner, znd by concealing the designation and name of
the competent authority, enabled the Secretary to illegally appoint the respondent. .

4. The learned AAG next ‘contends that the. res[idndcnt was dismissed from service on 10

February 2014 and the respondent belatedly filed "iiepartmental‘- appeal on 2 November 2017.
Therefore, since the departmental appeal was filed well beyond the prescribed thirty days pericd the

Tribunal should have dismissed the appeal filed before it on this ground alone. However, the belated -

filing of the departmental appeal was condoned by vategorizing the notification dismissing the
respondent from service as a void order and that such ¢ void order could be assailed at any time. The
learned AAG submits that the order dismissing the resgindent from service was passed in accordance
with the law and could not be categorised as a void 'rder. And, having entertained the appeal the
Tribunal held that since in an identical case the same 1 :lief was granted it could not be denied to the
respondent, which the learned AAG says was not corry 3t because the referred case was in respect of
lower grade employees who were not required to be sel:cted by the Commission. L

5. The learned Mr. Mukesh Kumar Karara represeats the respondent and supports the impugned
judgment. He states that the respondent and the Secreti:ty were not brothers and it was a coincidence
that they were living at the same address. He'submits::'ithat the respondent met the requisite criteria
mentioned in the advertisement issued by the Cooperarive Department and he could not be penalized
because of any alleged illegalities commitied by the De-artment in appoiriting the respondent.

6. We have heard the learned counsel and with thzir assistance also examined the documents on

record. We had directed the petitioners (vide order dat-j-f;d 20 December 2021)-to produce the original -
" file and documents pertaining to the appointment of t:¢ respondent to ascertain-how he came to-be-

‘appointed as Special Auditor. Such file/documents hav'.-been examined by us and the learned counsel

for the respondent and contain only the Notification. appointing the respondent. There is nothing

therein regarding the number of persons ‘who had apy tied for the position of Special Auditor, how
many had participated in the test and interview, the. resi:Its of such test and interview, and culminating

in a seriatim listing of the applicants in the order [:f merit - the roerit list. It is clear that the .

‘respondent was pﬁe—selected- and appointed by the;Seéz;’.ctary and this was done without makinz him
take any test and/or interview. : . N o RGN et

s
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- 7. The Secretary lssued the Notlﬁcatlon dated 10;, ay 2013 appomtmg the respondent by using
the ubiquitous term competent authorlty, without dmclosmg the designation and name of the
competent authority. The. Secretary also did not discloss that he himself was the.comipetent authority

* in respect of appointments to a grade 16 position. To- ¥nable himself to appoint the respondent, the -
Secretary illegally downgraded the position of Special Auditor from grade 17 to grade 16. And, to
ensure that the nexus between him and the respondent -vent unnoticed the Secretary did not mention

the full name of the respondent in the Notification and ‘eft out the names shared between thern - er
and Talpur. " -

8. The respondent was termmated from service vic: e notlficanon dated 10 February 2014, which
is leproduced hereunder CoL

COOPERATION DEPARTMENT GOVERNMENT OF )INDH
| Karachi dated the 10th February 2014 "
. NOTIFICATION

No. SO(C II)1(16)/2008 Wlth the approval 0. the competent authority the services of Mr.
Shahzad :Hussain; Specral Auditor Cooperam ¢ Societics (BS-16) Hyderabad ar¢ hereby
terminated with immediate effect on the ground: that the post of Special Auditor Cooperative
Societies (BS-16) is to be filled through Sindh ¥ublic Service Commission and. the above said
post has not taken from the purview of Sindk Public Service Comimissionat the time of
appointment of Mr. Shahzad' Hussain by the Con* jetent Authority i.e. Chief Minister Sindh.

(ALT AHMED LUND)
SECRETARY TO THE GOVERNMEN“I OF SINDH

The reason given for termmatmg the respondeni from service was that orily a person selzcted
by the Commission could be appointed to the position of Special Auditor and that the Secretary was

not the competent authority to appoint the respondent. Therefore, since the selection and the
appointment of the respondent was illegal he was termit 1ted from service.

9. To determine whether a Spwral Auditor could bs.selected by the Cooperative Departmmt and
whether the person selected could be appointed by the: Secretary we need to consider the applicable

law and rules. The Sindh Civil Servant Act, 19733 govc -ns the appointment of those in 'the service of

Pakistan in connection with the affairs of the Provm of ‘Sindh'.4 Sectlon 5 of the Sindh Civil
Servants Act, 1973 states, that:

5. Appomtments o Appomtments to a civil s: rvice or a c1v11 post in connection with the
affairs of the Province shall be made in the pres | rlbed manner by Government or by} a person

authorised by it in that behalf 5 | ;

Rule 4 of the Appomtment Rules, made puf uant to the Smdh Civil Servants Alt, 1973,
prescribes, that:. .

l \

4. (1) The authorities compe'tent to make appoin{:.nent to the various posts shall be as foilows:

S.No. - "Posts : o " i | Appointing Authority
6. P0sts sanctroned in Basw Scale-16 :.‘"» Secretary concerned. . S

-10. The Sindh Pubhc Serv1ce Commmsxon Act 191 )7 was enacted to estabhsh Lle Sindh Public
Serv1ce Commission. The functions of the Commm sn are strpu]ated in secuon 7, the relevant

- portion whereof, is reproduced hereunder _;‘ :
7. Functions of the Commlwon ---The functlons ,of the Commission shall be-

(i) to conduct tests and exammatlons for, recmltmeﬁ for initial appointment to -

(a) such posts connected wrth the affairs of the }rovmce of Sindh;
lg .
e
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Pursuant to the Sindh P’ubllc Serv1ce Com%mswn Act, 198) the Smdh Public Serv1ce
- Commission (Functions) Rules, 19908 were enacted, ruu, 3(1)(1) whereof stipulates that:

3.(1) The Comm1ss10n shali subject to-other o'ﬂg visions of these tules, conduct tests for initial
recruitment to- . : :

B pse
T A

(i) civil posts connected with the affairs of tk Provmce in basnc pay scale 11 to 22 except
those specxﬁed in the Schedule .

11 The abovementioned laws stlpulate that in respe t of hlgher grades it is the Commission Wthh
selects candldates, and does so after conducting requisiie tests. A Special Auditor was required to be. '
selected by the Commission. Theé respondent was nut selected by the Commission yet he was -
appointed as Spegcial Auditor, And, it would not make 4 difference even if it be accepted that the post,

of Special Auditor was in grade 116 because selectlori to grade 16 posts is also to be done by the
‘Commission. =

A
4
Y

12, Special Auditor was a grade 17 post.and the Siecretary was not authorized to either select or
appoint a person in grade-17. In selecting and appo:iating the respondent as Special Auditor the
Secretary had acted illegally. Assuming, for the sake of argument alone, that the Secretary could have
selected and appointed a Special Auditor it could only txe after conductmg the requ1s1te departmiental
test/intérview of all applicants, but this too was not don

13. The appointment of the respondent as Specml ¥u‘dit0r was pateatly illegal. ‘The learned Mr.
Mukesh Kumar Karara concedes that appointment toith: post of Special Auditor was to be made after
selection of the candidate by the Commission. In these ‘“ircumstances it is not understandable how the
Tribunal could categorise the respondent's terminaticn order to be a void order. The| Tridunal
overlooked the relevant laws (mentnoned above) and dis:-egarded’ the statutory period within which the

departmental appeal had to be filed by the respondent F he Trlbunal's impugned Jucgment 15 clearIy
not sustainable-and has to be set aside.

14. We are constrained to observe that the Secretar in concealmg his des1gnat10n and name, and
by not disclosing that he was the competent authority; succeeded in appointing the respondent. The
Secretary issued the Notification which shielded him§f in the anonymous cloak of the competent
authority and one which also concealed his connection v-ith the respondent. :

15.. Whenever the Constitution grants power to .an individual it mentions the person's position/
_designation, for instance the President, the Prime Mini: (er, the Chief Justice, the Governor, et cetera:

- The same also holds true with regard to'Federal and provincial laws, including the cited laws and to’
- the governments' rules of business. It is an individual who holds a particular position and by virtue of .
such position exercises power. Merely mentioning thy .competent authority without disclosing the
- designation and name of the person who is suppos:d to be the competent authority is utterly
meaningless. Non-disclosure serves to obfuscate and erubles illegalities to be committed. Inrthis case
the Secretary was not authorized to appoint the respc.ident but managed to do so by donmng ‘the

* competent authority cloak. We are not at all persuaded »y the contention of the 1espon\dent s counsel
that the respondent should not be penalized for the ii:egalities committed by the department The
respondent was illegally selected and appointed by the' ‘Secretary and his selectlon/appomtment is not
sustainable nor is it such a minor transgressmn that it ceuld be condoned.

16 We may also observe that the use of vague: .m _imprecise language, such as, the corapetent
authority, in legal matters is an’ anathema and oftef.times results in avoidable dlsputes which
unnecessarily consume time and pubhc resources.- ‘]h use of accurate and pre01se language helps ‘
avoid disputes. Usmg the term the competent autl srity but without dlsclomm such person's

- designation and name is against public policy and alsq - against the public interest since it facilitates
illegalities to ‘be committed and protects those cf tnmlttmg them. ‘Every functionary of the
government, and everyone else paid out of the pubi ; exchequer, serves the people of Pak{stan
positions of trust cannot be mlsused to appoint ore's ow ;1 or to illegally exercise power.

17. For the reasons mentloned above, this petltlon 1‘ ;eonverted into an appeal and allowed and the

impugned judgment of the Tribunal is set aside. We at.:-also convinced that there is a need to put a
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stop to the use of the illusive and elusive term - th mpetent authorlty without dlsclosure of the
competent authority's designation and name. Therefor: the governments of Sindh (petitioner No. 1),
Balochistan, Khyber Pakhtunkhwa, Punjab, the Gove siment of Paklstan Registrars of thé :_Supreme
. -Court and all High Courts, and through the Reglstras, of the High Courts all District and" ¢ Sessions
courts, are requlred to issue requisite orders/directior:; that they and their respective fun tlonanes
semi-government and statutory . orgamzatlons whe.ever - issuing notifications, Jorders, office
memorandums, instructions, letters and other commus:ications must disclose the designation and the
name of the person issuing the sare to. ensure that it'is by one who is legally authorized to do so, and
which ‘will ensure that such person remains accountable. Copies of this judgment be seht to the
Secretary, Establishment Division, Government of Pakistan, to the Chief Secretaries of the provinces,
to the head of the Islamabad Capital Territory, Reglst ars of the Supreme Court and all High Courts
* who are directed to issue requisite orders/ dlrectlona and to publish the same in their respective:-
" . gazettes or ask. the concerned government to do sd. Comphance report be submitted for our
.conmderatmn in chamber by or before 1 March 2022 :

MWA/P-3/SC ~ . e Appeal allowed.

ok
T
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Advocate for the petitionérs.
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S _M_ATTIQUE SHAH:- Thmugh insfant. writ

petitian, betitioners have approached to this court
" with the following prayer:- ¢ '

i1 An appropriate’ wilt may kindly
- . be Issued to declare the Impugned

- notification vide dated 22.08.2022 to

. the extent of the term “Competant
Authority”, as Ineaffective upon the
rights of petitioners, without mandate
cof . law, - lllegaf, . unlawful,

- upconstitutional, . Impracticable,

- dnvalld, vold ab Inltlo and ultra vires in
light of the judgments cited as 2022

SCMR 439 narrated under the roof of~._~
B . . Co . - i, ./:’ -
.grounds. :

2. Further, a wrlt of mandamus
may also be kindly Issued directing
the respondents Ne.1, 2, 3, (Provincial -
- Govarnment) deflned under Article
_ 129 of the Constitutioni of islamic
T I Republic of Pakistan (o act strictly in
: ‘accordance  with  law  while
+ communicating the respondent No.05
to keep  him ' bound  for
notifying/publishing the orders/
directions contained In the judgment -

cited as 2022 SCMF! 439 under proper-
authority in the official Gazette under

" Sectlon 20-A of General Clauses Act
" to take a legal qﬂect.‘ ”

2. essence, the petitioners are aggrieved
from . notification No.SOH-Itl/7-262/2022(Drug
Inspector)'. issued by respandént No.4 being in

VEolaiion ~of the judgment of the august Apex -

. : FORM YAv

1 FORM OF ORDER SHEET.
" [SeraiNoof | DateorGrder Order or othef procsedings with Signatire 6Fjudge
: ‘order or or Proceeding | of parties or counsel where necessary
: proceeding . . R
: ) 2 B — 3
: ‘ ' W.P.No,3508-P/2022.
: : 28.09.2022. L o L

B Present::  * MrNoor Muhammad. - Khattak, |,
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'épdn render'ediﬁ Province of Sindh and others

Vs. Shixhéad Hussain Talj.?;ur,‘reported'as (2022

SCMR 439).
3, Heard. Record perused. '
4. -Perusal of the jbid noti_ﬁcatio_n» would

reﬂéét' that the said notification has been iésue_d
_-pursuant to the judgment of the Khyber
-. Pakhlut’],khﬁé Services Tribunal dated 06.12.2021
-in" Service Appeai_ No0.16578/2020. -For' ready
refe;renc;e,- the said notification is reproduced -
below:- o ‘

NOTIFICATION

: 'SQ‘H-IHQ-ZQ‘&ZQH(Q'[QQ Inspector) ; In ‘compliance of the Services

Tribunal, Peshawar judgment dated 06.12.2021 In Seivice Appeatl no.
165782020, and consequent. upon tha approval of conipetent

‘| authority, the posting/transfer orders of the following Chief. Drug

Inspector/Diug  InspectorsiDrug  Analyst Is hereby made with |
immediato effect. : :

5. | Hame of Officars | From - Ta | Ramarks
Ho. | & Designnilon

1. Syed Muhammad | Chief Pharmacist | Chief  Drug | Against  the |-
<] Asad Hallm) Chief | (BP-19), KDA, Kohit | Inspactar (BS- | vacant posl

Diug Inspeclor BS- 19), - Dlstict

. 19 ) ’ D.1. Khan

2, Tayyab Abbas [ Chlef - Pharnmacist [ Chlsl  Drug | Against  the
Chlaf Drug [ (BS-19),  Senvices | inspecior (BS- | vacant post
Inspector iS-18 Hospltal, Peshawar 19),  District ’
: : ) : Abbotisbed

3. | Aminul Heq Sonlor | Already under report io DG, DC&PS ont account of

Drug Inspactor | Disclplinary proceeding under EAD Rules, 2011 _
BS-18) C L

4. [Al ~Hussaln | Senlor  Pharmacist | Drug  Analyst | Against 018
AnalystBS-18 | (BS-18), Services | (BS-18), Drug | vacant post
) Hospital, Peshawar. | Tesling .

Laboralory . .
B B i A
Pashawar

§. -| Manzoor ~ Ahmad | Drug inspector (BS- | Drug Inspector | Against  the
Drug Inspeclor 8S- | 17) District Pashawar {-(BS-17} District | vacant post
17 . : -DIr Lower - i

6. |2Za Ulah Druy ; Drug  Inspector (BS- | Orug Inspecior | Againsl  the

Inspector £S-17 17) Districl Dis Lower  } (BS-17) Dlstrict vacant post
: ) Banny - o
7 -t Muhammad Already under report 1o DG, DCAPS on account of

Shoalb Khan Drug | Dlsclplinary proceetiing inder EAD Rules, 2011
_Inspectar BS-17 - :

- 8. Shehzada Mustala | Walling for posting at | Drug Inspector | Agalnst  the

Anwar - Dnug | Directorate of ©rug | (85-17) Dishict | vacani post
Inspector BS-17 | Control & Phanmacy | Karak €
- | Services, Khyter R
Pakhtunkhwa, - -

Peshawar . - B« S




-+ Secretaryto Govt. of Khyber:.. .
' Pakhtunkhwa Health'Dapartmaiit ™ «

= ;“lbfd “notification _c]eariy reflects that the

same is based upon the judgment of the Service

Tribunal dated. 06.12.2021 pé;ss’éd In " Service
Appoal No.16578/2020 of the pefitioners. In fact
the petitioners through'instant writ pelition under

the guise g;:»f the ibid judgment of thé august Apex

Court.,sge}k sefting aside of the said -notification
Ce o

‘being violative of the ibid judgénent of the auguét_

" Apex Court.

The. matter of the impugned notification |

© revolves around the posting/ transfers of the
' pe'lltion.er:-:~ which squarely falls ‘within .the terms
and; condition of the service cf the petilioners

provided by Chapter 1l of the Civil Servants Acf,

1973, which are Indeed amenable to the

jurisdiclion-of the Khybér Pakhiunkhwa Service

Tribunal provided by section 4 of the Service
~ Tribunal Act, 1974, The Jurisdiction. of this court in.’.
" such matter is explicitly baired - under the

. ;prov_isions.,.of.Aniclé 21'2 (2) of the Constitution.

-Miss Rukhsana ljaz‘Vs. Secretéry, Education,

Punjab & others (1997 SCMR- 167), Ayyaz -
- Anjum Vs Govt: of Punjab, Héuslng z
) Physlcal’ ~-P)annlng Department | through-
'f'Secretéry and others (1997 SCMR 169“),
" Rafique Ahmad Chaudhry. Vs. Ah}nad Nawaz
Malik & others (1997 SCMR 170), Secretary .

| "';Eduéat'f.o':jz. NWFP, Peshawar and 2 others Vs.-

VY
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Mustamir Rhan & others (2008 SCMR 17) and

" Peer Muhammad -Vé_. Govt: of Baluchistan

_ through Chief Secretary & others (2007 SCMR .

.54). ) E .
5. " _The ibid view of the august Apex Court
has further been affirmed in recent judgment

rendered by the august Apex Court in Chlsf

: Secrerary, Govt of Punj ab Lahore and others -

Vs. M/s Shamlm Usmans reponed in (2021

SCMR 1390), the relevant portion of the ibid

,judgmént Is reproduced beiow:-

“The High Court had no jJurisdiction ta
- entertaln any procaedings.in respect of .
~terms and conditions of service of a~
~elvil  servant which could be
. adfudicated upon by the Servlce .
. Tribunal. The High  Court ‘as a
.. constitutional court should always ba
" mindful of the Jurisdictional exclusion
. contalned under Article 212 of the
-~ Constitution. Any ' transgression of ]
- such consttutional limitation would

-.render the order of ths- ngtr Court vold
.and lilegal.”

':-Coming to the'contenlion of the learned ‘

- counsei. for the petitioners that the impugned

. notiﬁcation is Iiable to bé set aside -being in

‘vioiatlon of the - 1udgment of the august APS(
] Court u:poned in the case of Provlnce of Sindh .

: V.fs. Shqhzad Hussain Talpur. (2022 SCMR 439),

the" relavant portion. of the ibid judgment is -

~ reproduced below:- ;

© “15. Whenever the Constitution .
grants power to an Individual it
mentlons the person's pos:‘thn/-
-deslgnation, for instance the -
'President, the Prima Minister, the .
Chlef Justice, the Governor, et cefera, ’
-~ The same also holds true with regard

__-to- Federal and provlnclal Iaws,-
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an individual who hdlds a particular

position and by virtue of such

_position exercises power, “Merely

. mentloning the competent autharity
- without  disclosing - the designation

and name of the person who Is
supposed  to be the competent
authorlty Is utterly meaningless. Non-

" . disclosure serves to- obfuscate and

enables illegalities toc be committed. -
In this case the Secretary was not
authorized to appaint: the respondent
but managed to do so by donning the
campetent authority cloak, We are not
at all persuaded by the contention of

“the. respondent’'s counsal that the -
' respondent should not be penalized

for the lllegalities committed by the

department. The ' respondent was

{llegally selected and appointed by
the - Sacretary = and his
selection/appointment is not
_sustalnable nor Is it such a minor
transgression that It could be

. tondoned.

16. »We.may also observe that the
use of vague and Irnprecise language,
such as, the competent. authorlty, in

- legal matters Is an anathoma and
. oftentimes- results In avoidable -
- dispytes, which unnecessarlly .

consume time -and public resources.
The use of accurate and preclse
‘anguage helps avold disputes. Using

- -the term the compatent authority but

without - disclosing such ' person's

~ designation ‘and name Is against

public policy and also agalnst the
.public’ Interest since it facilitates
lilegalitles to be -committed and

- protects those c¢ommitting them.

Every functionary of the government,
and everyone else puald out of the
public exchequer, serves the people

- of Pakistan; positicns of trust cannot
ba misused to appoint-ona’s own or

to illegally exercise po wer.

17. For the reasans mentioned.

- ‘above, this petition: Is converted into
“an -appeal and allowed and the _
impugned Judgment of the Tribunal is °

set aside. We are also convinced that.

there Is a need to put a stop toxthe .

use of the iljusive and elusive term -
the competent authority. without
disclosure of the competent

. authority’s designation and name.

Therefore, the governments of Sindh
(petitioner No. 1), _Balochistan,

; the cited laws and fo the
" ‘povernments' rules of business. it Is

N

Khyber Pakhtunkhwa,” Punjab, the




": Government of Pakistan, Registrars
of the Supreme Court and all High
» Courts, and through the Reglstrars of
the High Courts all District and --
“Sesslons - courts, are required to
Issue requisite orders/directions that
“they and thelr respective - -
- functlonarles, semi-government and.® -
statutory organitations whenaver
- Issuing notifications, orders, office
.memorandums, -Instructions, - lefters
‘and other communications . must
-disclose the designation and the
name of the person issuing the same
"to ensure that It Is by one who Is
. legally authorized to do so, and which
* will ensure that such-person remains
) -accountable. Coplas of this judgment
7 . be sent to . the Secretary,
- Establishment Division, Government
of Pakistan, to the Chief Secretaries
of the provinces, to the head of the
Islamabad Capital Territory, =~ _ 1.
Registrars of the Supreme Court and ~
-all High Courts who are directed to
‘Issue requisite orders/ directlons and

-respective gareties or ask ithe
.concerned governmant (o do so.
" :Compliance repart be submitted for

' “our conslderation in chamber by or
~-before 1 March 2022." ~

Pursuant to the atiove judgmeént of the
| 'aﬁ;g;us{ Apex Court the woarthy Chief Secretary,
Government of khybé_r Pakhtunkhwa has issued
a ‘noification No.SO(Lit-1)E&AD/1-1/2020 dated
‘.1.4.'02.2022 vide which compiiance of the ibid
. judgment Qas sought In letter and spirit in future.
However, due to fhe feaéons Ee,st known t¢ lthe
respondents at vthe time of iss;uénﬁe ofathe
imﬁugned notification the ibid judgment of the
august Abex,Ccurt was noi corﬁ'pliéd w:thm letter .
_-and; Sp>ir.it.’ _ |
Under thié pfovisidns df Article 189 of the -

, Consti_tuﬁon the decisions ,c;f.‘the Supreme Court ..

are binding on all other courts. For ready

High Court -~

1o publish the same . jn  thélr._. | -
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reference the same |s repmduced below:-

2 "Any decision of the Supreme Court
shall, to the extent that it decides a -
question of law which Is based upon or
enunclates a principle of law, Is binding
an all other courts In Paklstan. ”

Given lhat the decisions of the Supreme
Court are binding upon all tha stakeholders and; .

és -éarliet_ discussed the Government of Khyber

Pakhturknwa has already issued a notification

‘qua the ‘compliance of the ibid judgment- of the

august Apex Court in letter and; spirit, however,

¢

- mere m,m-corhpliance of the. ibid judgment of the

august'(\pek Court would not -:onfér jurisdiction

'upon thls court in a mattet which is squarely

arislng out of the terms and conditions of the

service :'qf a civii servant. Undeniably 'the

decisionis-of the august Apex Court are binding on

each 'andi_f every brgah of the state by virtue of the kN

provisions - of . Articles 189 and; 190 of the
Constitution. It is well settled that a question of.

law, pror:sounced'or declared by august Apex

Court in terms of Article 189 ‘of the Constitution

s -

has - binding effect on all functionaries both
‘executive and; the " judicial authorities. The
" _superior :courts, tribunals have abligation. to

: impjem“arii and; adhere to the judgment of the

Supreme Court rendered Moulw Abdul Qadlr

(2010 SCMR 1877)

8. . In view thereof the worthy Service .

_others Vs. Moulvl Abdul Wa'ssay and: othors
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Tribunai=_- Khyber "Pakhtunkhwa is very much

clothed :with  the jurisdiction and; authorfty to

:

amplement the ibid decision of the august Apex

Court in terms of Articles 189 and 190 of\lh\e

-
can valldly agitate

the same before the worthy Serwce Tribunal if

they so w:sh and; desire. ‘

. _// —

7. For what has been dlecussed above thls
petmon bemg bereft of any merit, is hereby

dlsmlssed in limine. However,

‘directe-d to tmplement and enforce’ the rbtd -
: judgment of august Apex C,ourt in its letter and;

spirit, ,Copy of instant judgment be sent to the .

worthy Chief Secretary for compliance.

_Amtom!g. ed,
. Dt.28.09.2022.

L
Ve el

respondents are

(SN Lot Samwrnd

HONBLA HRIUSTICE NORAMMAD IBHAHIN KHAN &
QML HEIUSTICE 504 ATTIOUE SAl
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